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Government Employment and 
Payrolls — Federal Agencies 
Generally. 

§320.5-21. Industrial 

Classification — Employer's Annual 
Statement of Activities or 
Products — General. 

§ 320.5-22. Industrial 

Classification — Employer's Annual 
Statement of Products — Mining 
Industry. 

§ 320.5-23. Indu.strial 

Classification — Employer's Annual 
Statement of Activities — Contract 
Construction — Intrastate Acfivities. 

§ 320.5-24. Industrial 

Classification — Employer's Annual 

Statement of 

Products — Manufacturing Industry. 

§ 320.5-25. Industrial 

Classification — Employer's Annual 

Statement of 

Activities — Transportation, 

Communication, and Public 

Utilities. 

§ 320.5-26. lnduslri.al 

Classification — Employer's Annual 
Statement of Acti vines— Trade 
Industry. 
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§ 320.5-27. Industrial 

Classification — Hmployer's Annual 
Statement of Activities — Finance, 
Insurance, and Real Kstate Industry. 

§ 320.5-28. Industrial 

Classification — Hmployer's Annual 
Statement o(" Activities — Services 
Industry. 

§ 322-1 . Disclosure of Information. 

Article 3. California Unemployment 



Article 4. 


Interstate and Federal 


( 


Cooperation 


§454(a)-l. 


Interstate Reciprocal Coverage 




Arrangement. 


§ 454(a)-2. 


Definitions. 


§ 454{a)-3. 


Submittal and Approval of 




Coverage Elections Under the 




Anangement. 


§ 454(a)-4. 


Effective Period of Election. 


§ 454{a)-5. 


Reports and Notices by the Electing 




Unit. 


§ 454(a)-6. 


Termination of the Arrangement. 


§ 454(a)- 11. 


Interagency Reciprocal Agreement 




Covering Multi-State Employment 




(New Jersey). 


§ 454(a)-12. 


Definitions. 


§454(a)-13. 


Elecfion to Cover Multi-State 




Employment (Interagency 




Agreement). 


§ 454(a)- 14. 


Approval, Commencement and 




Termination of Election. 


§454(a)-15. 


State of Coverage and Effect of 




Election. 


§ 454(a)- 16. 


Termination of Interagency 




Agreement. 


§ 454(b)- 1. 


Interstate Maritime Reciprocal 




Arrangement. 


§ 454(b)-2. 


Definitions. 


§ 454(b)-5. 


Notification of Change of 




Jurisdicfion. 


§ 454(b)-6. 


Election of Coverage. 


§ 454(b)-7. 


Effective Date of the Arrangement. 


§ 454(b)-8. 


Termination of Participation in the 




Arrangement. 


§455-1. 


Interstate Benefit Payment Plan. 


§ 455-2. 


Definitions (Interstate). 


§ 455-3. 


Registration for Work (Interstate). 


§ 455-4. 


Benefit Rights of Interstate 




Claimants. 


§ 455-5. 


Claim for Benefits (Interstate). 


§ 455-6. 


Determination of Claims 




(Interstate). 


§ 455-7. 


Appellate Procedure (Interstate). 


§ 455-8. 


Extension of Interstate Benefit 




Payments to Include Claims Taken 




in and for Canada. 


§ 455-9. 


Termination. 


§455-21. 


Interstate Plan for Combining 




Wages (Basic). 


§ 455-22. 


Definitions (Interstate). 


§ 455-23. 


Filing of Claims (Interstate). 


§ 455-24. 


Liability for Payment of Benefits 




(Interstate). 


§ 455-25. 


Determinafion of Claims 




(Interstate). 


§ 455-26. 


Reports (Interstate). 


§ 455-27. 


Reimbursement of Paying State 




(Interstate). 


§ 455-28. 


Excepdon to Combining Wages 




(Interstate). 


§ 455-29. 


Effect of Eligibility in Paying State 




(Interstate). 



§ 455-30. 


Termination of Combining Wages 




(Interstate). 


§455-31. 


Relation to Interstate Benefit 




Payment Procedures. 


§ 455-32. 


Termination of the Plan. 


§ 455-33. 


Employer Submission of Wage and 




Employment Information 




(Interstate). 


§ 455-34. 


Benefit Charges Under the Interstate 




Plan for Combining Wages (Basic). 


§455-41. 


Extended Interstate Plan for 




Combining Wages. 


§ 455-42. 


Definitions (Interstate). 


§ 455^3. 


Filing Combined-Wage Claims 




(Interstate). 


§ 455^4. 


Payment of Benefits (Interstate). 


§ 455-45. 


Claimant's Election to Combine 




Wages (Interstate). 


§ 455-46. 


Determination of Combined- Wage 




Claims (Interstate). 


§ 455-47. 


Reports (Interstate). 


§ 455-48. 


Reimbursement of Paying State 




(Interstate). 


§ 455-49. 


Exception to Combining Wages 




(Interstate). 


§ 455-50. 


Termination. 


§455-51. 


Employer Submission of Wage and 




Employment Information (Extended 




Plan). 


§ 455-52. 


Benefit Charges Under the Extended 




Plan (Interstate). 


§455-61. 


Consolidated Interstate Plan for 




Combining Wages. 


§ 455-62. 


Relation to Other Interstate Plans for 




Combining Wages. 


§ 455-63. 


Definitions (Interstate). 


§ 455-64. 


Filing Consolidated 




Combined-Wage Claims 




(Interstate). 


§ 455-65. 


Payments of Benefits (Interstate). 


§ 455-66. 


Determination of Claims 




(Interstate). 


§ 455-67. 


Reports (Interstate). 


§ 455-68. 


Reimbursement of Paying State 




(Interstate). 


§ 455-69. 


Exception to Combining Wages 




(Interstate). 


§ 455-70. 


Termination. 


§455-71. 


Employer Submission of Wage and 




Employment Information 




(Consolidated Plan). 


§ 455-72. 


Benefit Charges Under the 




Consolidated Plan (Interstate). 


§455.5-1. 


Interstate Arrangement for 




Combining Employment and 




Wages — Purpose. 


§ 455.5-2. 


Consultation with the State 




Agencies. 


§ 455.5-3. 


Interstate Cooperation. 


§ 455.5-4. 


Rules, Regulations, Procedures, 




Forms, Resolution of 




Disagreements. 


§ 455.5-5. 


Effective Date (Interstate 




Arrangement). 


§ 455.5-6. 


Definitions. 


§ 455.5-7. 


Election to File a Combined- Wage 




Claim. 


§ 455.5-8. 


Responsibilities of the Paying 




State — Transfer of Employment and 




Wages — Payment of Benefits. 


§ 455.5-9. 


Responsibilities of Transferring 




States (Interstate). 


§ 455.5-10. 


Reuse of Employment and Wages 




(Interstate). 


§455.5-11. 


Amendment of Interstate 




Arrangement. 



Page 



(7-18-2008) 



Title 22 



Employment Development Department 



Table of Contents 



Page 



Page 



§ 453.5-12. Kmployer Subinission of 

Kmployment and Wage Information 
(Interstate Arrangement). 

§ 455.5-13. Benefit Charges Under the Interstate 

Arrangement. 



Chapter 3. 



Scope or Coverage U 



icle 1. 


Employment 


§606-1. 


Assistant and Substitute 




Kmployees — Construetive 




Knowledge. 


§607-1. 


Segregation of Exempt Services and 




Subject Employment. 


§ 607-2. 


Segregation. 


§612-1. 


Services in Connection with 




Christmas Trees. Forestry and 




Lumbering. 


§612(a)-l. 


Land Leveling. 


§612(a)-2. 


Fertilizing. 


§612(b)-l. 


Sowing and Planting. 


§612(b)-2. 


Grain and Seed Cleaning. 


§612(e)-l. 


Cultivation and Thinning. 


§612(c)-2. 


Weed Control. 


§612(c)-3. 


Heating. 


§612(cM. 


Fumigating, Spraying and Dusting. 


§612(d)-l. 


Nonprofit Operation of Ditches, 




Canals, Reservoirs, or Waterways. 


§612(e)-l. 


Harvesting. 


§612(f)-l. 


Assembly and Storage. 


§612(g)-l. 


Raising, Feeding, and Management 




of Livestock, Mink, Poultry, 




Rabbits, and Bees. 


§613-1. 


Major Part. 


§613(a)-l. 


Agricultural Labor Performed in the 




Employ of the Owner or Tenant of a 




Farm in Connection with Handling, 




Drying, Packing, Processing, etc. 


§613(a)-2. 


Drying. 


§ 613(a)-3. 


Packing (Other Than Field 




Packing). 


§613(a)-4. 


Processing — Unmanufactured State. 


§613(a)-5. 


Marketing. 


§613(a)-6. 


Cotton Ginning, Cottonseed Oil, and 




Cottonseed Feed. 


§613(a)-7. 


Specialized Services in Connection 




with Handling, Drying, Packing, 




Packaging, Processing, Freezing, 




Grading, Storing, or Marketing 




Facilities. 


§613(b)-l. 


Specialized Services in Connection 




with Operation, Management, 




Conservation, Improvement or 




Maintenance of Farm — General. 


§613(b)-2. 


Specialized Services — Construction, 




Maintenance and Repair of 




Dwellings, Buildings, Equipment, 




Roads, and Other Facilities. 


§613(b)-3. 


Specialized Services in Connection 




with Storing, Transporting, and 




Ferrying Equipment. 


§613(b)-4. 


Specialized Services — Water Well 




Drilling. 


§613(c)-l. 


Irrigation or Operation or 




Maintenance of Ditches, Canals, 




Reservoirs, or Waterways in Employ 




of Owner or Tenant of Farm. 


§613(d)-l. 


Nurseries — Commercial 




Operations. 


§ 613(d)-2. 


Terminal Market. 


§614-1. 


Definition of a Farm. 


§ 614-2. 


Nurseries. Propagating, Growing, 




Harvesting, and Assembly and 




Storage of Nursery Stock. 


icle 1.5. 


Emolovee 



Common Law Rules. 



§ 621(c)-l . Special Classes of Employees: 

Agent-Driver, Commission-Driver; 
Traveling or City Salesman; Home 
Worker. 

Article 2. Excluded Services 21 

§ 626-1 . Services in Connection with 

Christmas Trees, Forestry and 

Lumbering. 
§ 626(a)-l . Land Leveling. 

§ 626(a)-2. Fertilizing. 

§ 626(b)-l . Sowing and Planting. 

§ 626(b)-2. Grain and Seed Cleaning. 

§ 626(c)-l. Cultivation and Thinning. 

§ 626(c)-2. Weed Control. 

§ 626(c)-3. Heating. 

§ 626(c)-4. Fumigating, Spraying and Dusting. 

§ 626(c)-5. Fumigating. Spraying and Dusting. 

§ 626(d)-l . Nonprofit Operation of Ditches, 

Canals, Reservoirs, or Waterways. 
§626(e)-l. Harvesting. 

§ 626(0-1. As.sembly and Storage. 

§ 626(g)-l. Raising. Feeding, and Management 

of Livestock. Mink, Poultry, 

Rabbits, and Bees. 
§627-1. Major Part. 

§ 627(a)-l. Exempt Agricultural Labor 

Performed in the Employ of the 

Owner or Tenant of a Farm in 

Connection with Handling Drying, 

Packing, Processing, etc. 
§ 627(a)-2. Drying. 

§ 627(a)-3. Packing (Other Than Field 

Packing). 
§ 627(a)-4. Processing — Unmanufactured State. 

§ 627(a)-5. Marketing. 

§ 627(a)-6. Cotton Ginning, Cottonseed Oil, and 

Cottonseed Feed. 
§ 627(a)-7. Specialized Services in Connection 

with Handling. Drying, Packing, 

Packaging, Processing, Freezing, 

Grading, Storing, or Marketing 

Facilities. 
§ 627(b)-l . Specialized Services in Connection 

with Operation, Management, 

Conservation, Improvement or 

Maintenance of Farm — General. 
§ 627(b)-2. Specialized Services — Construction, 

Maintenance and Repair of 

DweUings, Buildings, Equipment, 

Roads, and Other Facilities. 
§ 627(b)-3. Specialized Services in Connection 

with Storing, Transporting, and 

Ferrying Fxjuipment. 
§ 627(b)-4. Specialized Services— Water Well 

Drilling. 
§ 627(c)-l. Irrigation or Operation or 

Maintenance of Ditches, Canals, 

Reservoirs, or Waterways in Employ 

of Owner or Tenant of Farm. 
§ 627(c)-2. Terminal Market. 

§ 627(c)-3. Winery. 

§ 627(c)-4. Cider Production. 

§ 627(d)-I . Nurseries — Commercial 

Operations. 
§ 627(d)-2. Terminal Market. 

§ 628-1 . Definition of a Farm. 

§ 628-2. Nurseries. Propagating, Growing, 

Harvesting, and Assembly and 

Storage of Nurserv Stock. 
§628.5-1. Hay Baling. 

§ 629-1. Domestic Service — Private Home. 

§631-1. FaiTiily Employment. 

§ 631-2. Family Employment — Age of 

Majority. 
§ 636-1. Election Campaign Employees. 

§ 637-1. Directors of Corporations and 

Associations. 
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§639-1. 


Extent of Domestic Service 


§712-1. 


Reimbursement Financing — Benefit 




Exemption — College Clubs. 




Charges Required and Contributions 


§640-1. 


Exempted Services Not in the 




Allowed. 




Course of Employing Unit's Trade 


§712-2. 


Reimbursement 




or Business. 




Financing — Reserve Balance 


§641-1. 


Remuneration of Less Than $50 in 




Allowed. 




Employ of Organization Exempt 


Article 5. 


Elections for Financing 




from Eederal Income Tax. 






§642-1. 


Agricultural or Horticultural 




Unemployment Insurance 




Organizations. 




Coverage 31 


§ 642(a)- 1. 


Student Employed by School, 


§803-1. 


Elective Financing — Nonprofit 




College, or University. 




Organizations, Public Entities. 


§ 649(b)- 1. 


Status of Newspaper and Magazine 


§ 803-2. 


Bond Requirements — Entities 




Salespersons. 




Electing Reimbursement Financing. 


§650-1. 


Status of Real Estate, Mineral, Oil 


§ 803-3. 


Joint Accounts for Entities Electing 




and Gas, and Cemetery Brokers, and 




Reimbursement Financing. 




Real Estate and Cemetery 


§ 803^. 


Flntities Electing Reimbursement 




Salespersons. 




Financing — Time and Rate of 


§ 653-1. 


Status of Baseball Players. 




Payment. 


§657-1. 


Status of Amateur Athletic 






Officials. 


Article 6. 


Financing Unemployment 
Insurance Coverage for 


Article 3. 


Subject Employers 26 




Public School Employees 33 


§675-1. 


Computing Number of Employees. 


§821-1. 


School Employers — Cost of 


§ 675-2. 


Computing Period of Employment. 




Benefits Paid Financing of 


§ 675-3. 


Requesting Determination of Status. 




Unemployment Insurance 


§ 675-4. 


Exempt Employment. 




Coverage. 


§ 675-5. 


Bands and Orchestras. 


§ 821-2. 


School Employers — Reimbursement 


§676-1. 


Agricultural or Horticultural 




Financing — Time, Rate, and Manner 




Organizations. 




of Payment. 


§680-1. 


Musicians. 


Article 7. 


Financing Unemployment 


Article 4. 


Elective Coverage 26 




Insurance Coverage for 


§701-1. 


Elective Coverage — General 




Local Public Entity 




Provisions. 




Employees 33 


§ 701-2. 
§702-1. 
§702.1-1. 


Elective Coverage — Retroactive 

Coverage. 

Elective Coverage of Excluded 

Services. 

Elective Coverage — Nonprofit 


§ 842-1. 
§ 844-1. 


Local Public Entities — Cost of 
Benefits Paid Financing of 
Unemployment Insurance 
Coverage. 
Local Public 


§702.5-1. 


Organization. 

Elective Coverage — Eamily 




Entities — Reimbursement 
Financing — Time, Rate, and Manner 


§703-1. 


Employment. 

Elective Coverage of Out-of-State 




of Payment. 




Services. 


Chapter 4. 


Contributions and Reports 34 


§704-1. 


Elective Coverage — Disapproval of 








Election. 


Article 1. 


Definitions 34 


§705-1. 


Elective Coverage-Termination. 


Article 2. 


"Wages" the Basis of the 


§708-1. 


Employer's Election to Qualify for 
Benefits. 




Contribution 34 


§708(a)-l. 


Employer's Election to Qualify for 


§926-1. 


Wages — When Taxable. 




Benefits. 


§ 926-2. 


Wages — Exclusions 


§708(b)-l. 


Employer's Election to Qualify for 




From — General. 




Disability Benefits. 


§ 926-3. 


Taxable Value of Board and 


§708.5-1. 


Elective Disability 




Lodging. 




Coverage — Self-Employed 


§ 926-4. 


Taxable Value of Meals and 




Individual. 




Quarters Furnished Officers and 


§710-1. 


Elective Coverage — Public Entity. 




Crewmen Aboard Vessels. 


§710(b)-l. 


Elective Coverage — Governmental 


§ 926-5. 


Taxable Value of Meals and 




Entity. 




Quarters Received by Fishermen 


§710(c)-l. 


Financing — Governmental Entities. 




Aboard Fishing Vessels. 


§710(d)-l. 


Governmental Entities — Time and 


§ 926-6. 


Wages — Advances and Loans. 




Rate of Payment. 


§ 926-7. 


Wages — Inclusions — In General. 


§710.2-1. 


Elective Coverage — Political 


§927-1. 


Tips as Wages. 




Subdivisions. 


§ 927.5-] 


[ . Tips Are Wages for Disability 


§710.5-1. 


Elective Coverage — State of 




Insurance Purposes Only. 




California or Instrumentality. 


§928-1. 


Allocations of Wages Paid at 


§711(b)-l. 


Elective Coverage — Nonprofit 




Irregular or Infrequent Intervals. 




Organization. 


§929-1. 


Allowance for Traveling, 


§711(c)-l. 


Elective Financing — Nonprofit 




Automobile, and Other Business 




Organizations. 




Expenses. 


§711(0-2. 


Bond Requirements — Nonprofit 


§ 929-2. 


Allowance for Rental of Space and 




Organizations. 




Equipment and Cost of Supplies. 


§711(0(3)- 


-1 . Joint Accounts for Nonprofit 


§ 929-3. 


Period Allowable for Offset of 




Organizations. 




Expenses Against Wages. 


§711(0-1. 


Nonprofit Organizations — Time and 


§ 929-4. 


Burden of Proof of Substantiating 




Rate of Payment. 




Expenses or Allowances. 
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Article 4. Reserve Accounts 43 

§ 1026-1. Experience Rating Chargebacks for 
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§ 1029-1. Cancellation of Reserve Account. 

§ 1 030(a)-l . Method of FiUng Requests for 

Ruling Pursuant to Section 1030(a) 

of the Code 
§ 1032.5-1. Required Form and Method of 

Filing Requests for Ruling Pursuant 

to Section 1032.5 of the Code. 
§ 1034-1 . Protest of Benefit Charges. 

§ 1 036- 1 . CoiTcction of Statement. 

§ 1036-2. Correction of Duplicate Accounts. 

Article 5. Transfer of Reserve 
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Title 22 



Employment Development Department 



§ Div. 1 



TITLE 22. SOCIAL SECURITY 



Division 1. 



Employment Development 
Department* 



* Formerly Department of Human Resources Development. 
Prefatory Note 

Division 1 contains two subdivisions: 
Subdivision 1. Director of Employment Development 
Subdivision 2. California Unemployment Insurance Appeals Board 

Both the Director and the Appeals Board promulgate regulations and 
rules dealing with the various sections of the Unemployment Insurance 
Code. Subdivision 1 includes only those regulations promulgated by the 
director; Subdivision 2 includes only those rules promulgated by the Ap- 
peals Board. Since the regulations of the Director or the rules of the Ap- 
peals Board may implement the sections of the Unemployment Insurance 
Code, reference should be made to both Subdivision 1 and Subdivision 
2 for complete coverage. 

The regulations of Subdivision 1 only are arranged in correlation with 
the headings, subheadings, and section numbers of the Unemployment 
Insurance Code. Each regulation promulgated by the Director has been 



related to the most nearly appropriate section of the Unemployment In- 
surance Code by giving the regulation a section number composed ofthe 
same number as that of the code section followed by a dash and thereafter 
by an arabic numeral (e.g.. Unemployment Insurance Code Section: 
320.5; Regulation Section: 320.5-1 ). Succeeding regulations relating to 
the same Code section are given suffix numbers in sequence (e.g., 
320.5-2, 320.5-3, etc.). In those instances where the Unemployment In- 
surance Code section has alphabetical subdivisions and the regulation 
section pertains to a particular subdivision, the alphabetical designation 
is included as a part ofthe regulation section number (e.g., subdivision 
(c) of Unemployment Insurance Code Section 1 253; Regulation Section: 
1253(c)-l ). Further regulations on such particular subdivision are num- 
bered in sequence (e.g., 1253(c)-2. etc.). 

The rules of Subdivision 2 are neither grouped nor numbered in any 
direct relationship to the Unemployment Insurance Code format. In- 
stead, rules promulgated by the Appeals Board are arranged according 
to areas of subject matter. The subheadings "part" and "chapter" are 
omitted in Subdivision 2 and the grouping is directly by "articles" which 
identify the areas of subject matter. Numbering of the rules is by "sec- 
tions" which are consecutive but allow for expansion gaps between ar- 
ticles. The number series is 5,000 et seq. 
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Title 22 



Employment Development Department 



§ 305-3 



Subdivision 1. Director of Employment 
Development 

(Originally Printed 4-1-45) 



Division 1. Unemployment and Disability 
Compensation 



Part 1. Unemployment Compensation 



Chapter 1 . General Provisions 



Article 1. Policy and Interpretation 

(No regulations adopted) 



Article 2. General Definitions 

§125-1. Definitions. 

Unless the context otherwise requires, the terms used in these regula- 
tions and in interpretations, forms and other official pronouncements is- 
sued by the Employment Development Department shall have the fol- 
lowing meaning: 

(a) "Code" means the Unemployment Insurance Code. 

(b) All terms which are defined in the code shall be defined in the same 
manner for purposes of these regulations. 

(c) "Month" means the time beginning with any day of one month to 
the corresponding day of the next month, or if there is no corresponding 
day, then through the last day of the next month. 

(d) "Day" means the period of time between any midnight and the mid- 
night following. 

(e) "Social security number" means the social security account num- 
ber provided for in the order of the Commissioner of Internal Revenue 
approved by the Secretary of the Treasury of the United States on No- 
vember 5, 1936. 

NOTE: Authority: Sections 305 and 306, Unemployment Insurance Code. Refer- 
ence: Sections 125 and 2602, Unemployment Insurance Code. 

History 

1 . Department of Employment regulations originally published 4-1-45 (Title 22). 

2. Repealer of Articles 1 , 2, 3, 4, 5, 6, 7, 9, 1 0, 11 , 1 2, 1 3, 20, 2 1 , 22, 23, 24 and 
25, of Subdivision 1, filed 9-24-^54; new Subdivision 1 (§§ 125-1. through 
3269-1.) filed 9-24-54; both designated effective 10-4-54 (Register 54, No. 
20). For history note references to former sections see Table 3, supra. 

3. Amendment filed 11-29-57; designated effective 12-9-57 (Register 57, No. 
21). 

4. Amendment filed 8-5-60; designated effective 8-15-60 (Register 60, No. 17). 

5. Amendment filed 1 1-23-70; designated effecfive 12-3-70 (Register 70, No. 
48). 

6. Amendment of introductory paragraph filed 2-8-74; effective thirtieth day 
thereafter (Register 74, No. 6). 

7. Amendment filed 9-3-81; effective thirtieth day thereafter (Register 81, No. 
36). 

§ 135-1. Limited Partnersiiips. 

History 
1. Repealer filed 9-3-81; effective thirtieth day thereafter (Register 81, No. 36). 

§ 143-1. Definition of "Week" for Contribution and Benefit 
Purposes. 

(a) "Week" for contribution purposes only means the period of seven 
consecutive days, commencing at 12:01 a.m. on Sunday and ending at 12 
midnight on Saturday. 



(b) "Week" for unemployment compensation benefit purposes is de- 
fined in Section 1253-1 of these regulations. 

(c) "Week" for unemployment compen.sation disability benefit pur- 
poses is defined in subdivision (k) of Section 2601-1 of these regula- 
tions. 

CROSS-REFERENCE: Sec Regulations 1253-2 through 1253-1 i, 
and 1254-1, 1260-1 and 1262-1 forrelateddefinitionsof week for bene- 
fit purposes. 

NOTH: Authority cited: Sections 305 and 306. Unemployment Insurance C^odc. 
Reference: Sections 143 and 2602, Unemployment insurance Code. 

History 

1 . Amendment filed 1 2-22-59; designated effective 1 - 1 -60 ( Register 59. No. 22 ). 

2. Amendment of subsection (c) filed 11-30-79; designated effective I-l 80 
(Register 79, No. 48). 

3. Amendment filed 9-3-81; effective thirtieth day thereafter (Retii.stcr 81, No. 
36). 

4. Change without regulatory effect amending subsection (c) filed 1 -22-2007 pur- 
suant to section 1 00, title 1 , California Code of Regulations ( Register 2007, No. 
4). 



Chapter 2. Administration 



Article 1 . 



Employment Development 
Department 



§ 301-1 . Request for Director's Consideration. 

NOTE: Authority cited: Sections 306 and 2602, Unemployment Insurance Code. 
Reference: Section 301, Unemployment Insurance Code. 

History 

1. Renumbering from former Section 304-1 filed 8-5-60; designated effective 
8-15-60 (Register 60, No. 17). 

2. Repealer filed 9-3-81; effective thirtieth day thereafter (Register 81, No. 36). 

§ 305-1 . Separability of Regulations. 

Each section of each article of these regulations is intended and shall 
be construed as a separate regulation within the meaning of Sections 305 
to 3 10 of the code reladng to the adoption, amendment, or repeal of regu- 
lations. 

NOTE; Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 305 to 310, incl.. Unemployment Insurance Code. 

History 

1. Amendment filed 11-29-57; designated effective 12-9-57 (Register 57, No. 
21). See history note to a 125-1. 

2. Amendment filed 9-3-81; effective thirtieth day thereafter (Register 81, No. 
36). 

§ 305-2. Request for Regulation Action. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 305, Unemployment Insurance Code. 

History 

1. Amendment filed 11-29-57; designated effecfive 12-9-57 (Register 57, No. 
21). See history note to Section 125-1. 

2. Amendment filed 1 1-30-79; designatedeffectivel-l-80(Regi.ster 79, No. 48). 

3. Amendment filed 9-3-81; effective thirtieth day thereafter (Register 81, No. 
36). 

4. Repealer filed 7-23-96; operafive 8-22-96 (Register 96, No. 30). 

§ 305-3. Notice, Time and Place of Hearing on Change of 
Regulations. 

(a) Whenever the adoption, amendment or repeal of any regulation is 
proposed, a public hearing shall be held thereon at Sacramento. Califor- 
nia, or at such other places as may appear necessary or desirable. 

(b) At least 45 days' notice shall be given. This notice shall be pub- 
lished for one time by advertisement in a newspaper of general circula- 
tion in the City of Sacramento, California. 
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Register 2007, No. 47; 11-23-2007 



§ 306-1 



BARCLAYS CALIFORNIA CODE OF REGULATIONS 



Title 22 



NoTl:: Authority cited: Section 306, Unemployment Insurance Code. Reference: 
Section 305. Unemployment Insurance Code. 

History 
1. Amendment and renumbering of Section 308-1 to 305-3 fded 9-3-81; effec- 
tive thirtieth day thereafter (Register 81, No. 36). 

§ 306-1 . Repeal of Existing Regulations: Savings Clause. 

History 
1. Repealer filed 9-3-81; effective thirtieth day thereafter (Register 81, No. 36). 

§ 307-1 . Publication of Notice of Hearing on Change in 
Regulations. 

NOTE: Authority cited: Sections 306 and 2602, Unemployment Insurance Code. 
Reference: § 307, Unemployment Insurance Code. 

History 

1. New section filed 11-29-57; designated effective 12-9-57 (Register 57, No. 
21). 

2. Repealer filed 8-5-60; designated effective 8-15-60 (Register 60, No. 17). 

§ 308-1 . Notice, Time and Place of Hearing on Change of 
Regulations. 

NoTE; Authority cited: Sections 306 and 2602. Unemployment Insurance Code. 
Reference: Section 308, Unemployment Insurance Code. 

History 

1. Amendment filed 11-29-57; designated effective 12-9-57 (Register 57, No. 
21). See history note to § 125-1. 

2. Amendment filed 12-22-59; designated effecdve l-l-60(Register59, No. 22). 

3. Amendment filed 8-5-60; designated effective 8-15-60 (Register 60, No. 17). 

4. Amendment and renumbering of Section 308-1 to 305-3 filed 9-3-81 ; effec- 
tive thirtieth day thereafter (Register 81, No. 36). 

§ 308-2. Emergency Regulations. 

NOTE: Authority cited: Sections 306 and 2602. Unemployment Insurance Code. 
Reference: Section 308, Unemployment Insurance Code. 

History 

1. Amendment filed 11-29-57; designated effective 12-9-57 (Register 57, No. 
21). See history note to § 125-1. 

2. Repealer filed 9-3-81; effective thirtieth day thereafter (Register 81, No. 36). 

§311-1. Conflict of Interest Code. 

Note: It having been found pursuant to Government Code section 1 1344(a), that 
the printing of the regulations constituting the Conflict of Interest Code is imprac- 
tical and that these regulations are of limited and particular application, these regu- 
lations are not published in full in the California Code of Regulations (CCR). The 
regulations are available to the public for review or purcha.se at cost at the follow- 
ing locations: 

EMPLOYMKNT DliVEl.OPMENT DEPARTMENT 
LF-XiAL OH-ICE 

800 CAPITOI. MALI,. ROOM 5020 
SACRAMENTO. CAEIFORNIA 95814 

FAIR POLITICAL PRACTICE.S COMMISSION 
428 .1 street, suite 620 
SACRAMENTO, CALIFORNIA 95814 

ARCHIVES 

SECRETARY OF STATE 
1020 O STREET, 4TH FI.OOR 
SACRAMENTO, CALIFORNIA 95814 

The Conflict of Interest Code is designated as Article 1 , Chapter 2, 

CCR, title 22, section 311-1. 

Note: Authority cited: Sections 87300 and 87306, Government Code. Reference: 
Sections 87300, 87301, 87302 and 87306, Government Code. 

History 

1 . New section filed 7-22-77; effective thirtieth day thereafter. Approved by Fair 
Political Practices Commission 6-8-77 (Register 77, No. 30). 

2. Repealer and new secfion filed 4-18-80; effective thirtieth day thereafter. Ap- 
proved by Fair Political Practices Commission 3-3-80 (Register 80, No. 16). 

3. Repealer and new section (including Appendix) filed 2-26-81; effective thir- 
tieth day thereafter. Approved by Fair Political Practices Commission 1 2-1-80 
(Register 81, No. 9). 

4. Amendment filed 1-13-88; operative 2-12-88. Approved by Fair Political 
Practices Commission 12-7-87 (Register 88, No. 4). 

5. Amendment of section and Appendix filed 8-7-95; operative 9-6-95. Ap- 
proved by Fair Political Practices Commission 5-31-95. Submitted to OAL for 
printing only (Register 95, No. 32). 

6. Amendment of section and Appendix filed 9-5-2000; operative 10-5-2000. 
Approved by Fair Political Practices Commission 7-19-2000 (Register 2000, 
No. 36). 



7. Amendment of Appendix filed 8-9-2001; operative 9-8-2001. Approved by 
Fair Political Practices Commission 6-22-2001 (Register 2001, No. 32). 

8. Amendment of general provisions and appendix filed 9-27-2005; operative 
10-27-2005. Approved by Fair Political Pracfices Conmiission 8-2-2005 
(Register2005, No. 39). 

9. Amendment of appendix filed 1 1-20-2007; operative 12-20-2007. Approved 
by Fair Political Practices Commission 10-9-2007 (Register 2007, No. 47). 

§ 31 1-2. Definition of Terms. 

NOTE: Authority cited: Sections 305 and 306. Unemployment Insurance Code and 
Section 87300, Government Code. Reference: Section 87100, Govemmenl Code. 

History 

1 . New section filed 7-22-77; effective thiilieth day thereafter. Approved by Fair 
Political Pracfices Commission 6-8-77 (Register 77, No. 30). 

2. Repealer and new section filed 4-18-80; effective thirtieth day thereafter. Ap- 
proved by Fair Political Practices Commission 3-3-80 (Register 80, No. 16). 

3. Repealer filed 2-26-8 1 ; effective thirtieth day thereafter. Approved by Fair Po- 
htical Practices Commission 12-1-80 (Register 81, No. 9). 

§311-3. Designated Employees. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code and 
Section 87300, Government Code. Reference: Section 87100, Government Code. 

History 

1. New section filed 7-22-77; effective thirtieth day thereafter. Approved by Fair 
Political Practices Commission 6-8-77 (Register 77. No. 30). 

2. Repealer and new section filed 4-18-80; effective thirtieth day thereafter. Ap- 
proved by Fair Political Practices Commission 3-3-80 (Register 80, No. 16). 

3. Repealer filed 2-26-8 1 ; effective thirtieth day thereafter. Approved by Fair Po- 
litical Practices Commission 12-1-80 (Register 81, No. 9). 

§311-4. Disclosure Statements. 

NOTE; Authority cited: Sections 305 and 306, Unemployment Insurance Code and 
Section 87300, Government Code. Reference: Section 87100, Government Code. 

History 

1 . New section filed 7-22-77; effective thirtieth day thereafter. Approved by Fair 
Political Practices Commission 6-8-77 (Register 77, No. 30). 

2. Repealer and new section filed 4-1 8-80; effective thirtieth day thereafter. Ap- 
proved by Fair Political Practices Commission 3-3-80 (Register 80, No. 16). 

3. Repealer filed 2-26-81 ; effective thirtieth day thereafter, approved by Fair Po- 
Utical Practices Commission 12-1-80 (Register 81, No. 9). 

§311-5. Place of Filing. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code and 
Section 87300, Government Code. Reference: Section 87100, Government Code. 

History 

1 . New section filed 7-22-77; effective thirtieth day thereafter. Approved by Fair 
Political Practices Commission 6-8-77 (Register 77, No. 30). 

2. Repealer and new section filed 4-18-80; effective thirtieth day thereafter. Ap- 
proved by Fair Political Practices Commission 3-3-80 (Register 80, No. 16). 

3. Repealer filed 2-26-81 ; effective thirtieth day thereafter, approved by Fair Po- 
htical Practices Commission 12-1-80 (Register 81, No. 9). 

§311-6. Time of Filing. 

NOTE: Authority cited: Secfions 305 and 306, Unemployment Insurance Code and 
Section 87300, Government Code. Reference: Section 87100, Government Code. 

History 

1. New section filed 7-22-77; effective thirtieth day thereafter. Approved by Fair 
Political Pracfices Commission 6-8-77 (Register 77, No. 30). 

2. Repealer and new section filed 4-1 8-80; effective thirtieth day thereafter. Ap- 
proved by Fair Polifical Practices Commission 3-3-80 (Register 80, No. 16). 

3. Repealer filed 2-26-8 1 ; effective thirtieth day thereafter. Approved by Fair Po- 
lifical Pracfices Commission 12-1-80 (Register 81, No. 9). 

§ 31 1-7. Contents of Statements. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code and 
Secfion 87300, Government Code. Reference: Section 87100, Government Code. 

History 

1 . New section filed 7-22-77; effective thirtieth day thereafter. Approved by Fair 
Political Practices Commission 6-8-77 (Register 77, No. 30). 

2. Repealer and new section filed 4-1 8-80; effective thirtieth day thereafter. Ap- 
proved by Fair Polifical Practices Commission 3-3-80 (Register 80, No. 16). 
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3. Repealer filed 2-26-8 1 ; effeeti ve thirtieth day thereafter. Approved by Fair Po- 
litieal Practiees Commission 12-1-80 (Register 81, No. 9). 

§ 31 1-8. Manner of Reporting. 

NOTI;: Authority cited: Sections 305 and 306, Unemployment Insurance Code and 
Section 87300. Government Code. Reference: Section 87100, Government Code. 

History 

1. New section filed 7-22-77; effective thirtieth day thereafter. Approved by Fair 
Political Practices Commission 6-8-77 (Register 77, No. 30). 

2. Repealer and new section filed 4-18-80; effective thirtieth day thereafter. Ap- 
proved by Fair Political Practices Commission 3-3-80 (Register 80, No. 16). 

3. Repealer filed 2-26-8 1 ; effective thirtieth day thereafter. Approved by Fair Po- 
litical Practices Commission 12-1-80 (Register 81. No. 9). 

§311-9. Disqualification. 

NO'l'I;: Authority cited: Sections 305 and 306, Unemployment Insurance Code and 
Section 87300, Government Code. Reference: Section 87100, Government Code. 

History 

1 . New section filed 7-22-77; effective thirtieth day thereafter. Approved by Fair 
Political Practice Commission 6-8-77 (Register 77, No. 30). 

2. Repealer and new section filed 4-1 8-80; effective thirtieth day thereafter. Ap- 
proved by Fair Political Practices Commission 3-3-80 (Register 80, No. 16). 

3. Repealer filed 2-26-81 ; effective thirtieth day thereafter. Approved by Fair Po- 
litical Practices Commission 12-1-80 (Register 81, No. 9). 

§ 31 1-1 0. IVlanner of Disqualification. 

NOTE: Authority cited: Sections 30.'i and 306. Unemployment Insurance Code and 
Section 87300, Government Code. Reference: Section 87100, Government Code. 

History 

1. New section filed 7-22-77; effective thirtieth day thereafter. Approved by Fair 
Political Practices Commission 6-8-77 (Register 77, No. 30). 

2. Repealer and new section filed 4-18-80; effective thirtieth day thereafter. Ap- 
proved by Fair Political Practices Commission 3-3-80 (Register 80, No. 16). 

3. Repealer filed 2-26-8 1 ; effective thirtieth day thereafter. Approved by Fair Po- 
litical Practices Commission 12-1-80 (Register 81, No. 9). 

§311-11. Appendix A. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code and 
Section 87300, Government Code. Reference: Section 87100, Government Code. 

History 

1 . New section filed 7-22-77; effective thirtieth day thereafter. Approved by Fair 
Political Practices Commission 6-8-77 (Register 77, No. 30). 

2. Repealer and new section filed 4-18-80; effective thirtieth day thereafter. Ap- 
proved by Fair Political Practices Commission 3-3-80 (Register 80. No. 16). 

3. Repealer filed 2-26-8 1 ; effective thirtieth day thereafter. Approved by Fair Po- 
litical Practices Commission 12-1-80 (Register 81, No. 9). 

§311-12. Appendix B. 

NoTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code and 
Section 87300, Government Code. Reference: Section 87100, Government Code. 

History 

1 . New section filed 7-22-77; effective thirtieth day thereafter. Approved by Fair 
Political Practices Commission 6-8-77 (Register 77, No. 30). 

2. Repealer and new .section filed 4-18-80; effective thirtieth day thereafter. Ap- 
proved by Fair Political Practices Commission 3-3-80 (Register 80, No. 16). 

3. Repealer filed 2-26-8 1 ; effective thirtieth day thereafter. Approved by Fair Po- 
litical Practices Commission 12-1-80 (Register 81, No. 9). 

§ 320-1 . Reports with Respect to Employment and Payroll 
Distribution. 

Under Section 320 of the code the director is required to make such 
reports to the Secretary of Labor as the Secretary may require. Section 
1088-8 of these regulations sets forth the basic standards with respect to 
reports required by the director from employers subject to the Unemploy- 
ment Insurance Code for the purpose of obtaining the information needed 
by the director to make reports required by the federal agency. 

CROSS-REFERENCE: See Regulation 1088-1. 
NOTE: Authority cited: Sections 305 and 306, Unemployment Ins. Code. Refer- 
ence: Sections 320 and 1088, Unemployment Insurance Code. 

History 

1 . New section filed 8-5-60; appeal filed with Cahf. Unempl. Ins. Appeals Board; 
section refiled 3-17-61, designated effective 3-27-61 (Register 61, No. 6). 

2. Amendment filed 9-3-81; effecfive thirtieth day thereafter (Register 81, No. 
36). 



§ 320.5-1 . Annual and Monthly Reports for Current 
Employment Statistics with Respect to 
Activities, Products, Employment, Hours, 
Wages, Earnings, and Related Matters. 

(a) Purpose. Under Section 320.5 of the code the director is authorized 
to prescribe by regulations the information required to be reported to the 
department by employing units and employers subject to the Unemploy- 
ment Insurance Code, in order that the director may make monthly re- 
ports on employment, hours, and earnings, as required by the Secretary 
of Labor, on federal reporting forms "Monthly Report on Employment" 
(Form BLS 1932-M) and "Monthly Report on Hours and Earnings" 
(Form BLS 1963-M). This section sets forth the basic standards and re- 
quirements for the purpose of obtaining the information needed by the 
director to make monthly reports and other reports as required by tlie Sec- 
retary of Labor. (For annual reporting requirements of such employers, 
see Section 320.5-2 of these regulations.) 

(b) Definitions. For the purposes of this section and Section 320.5-2 
of these regulations: 

( 1 ) "Reporting employer" means any employing unit or employer de- 
scribed by subdivision (a) of this section or subunit of any such employ- 
ing unit or employer selected by the director in a representati\e sample 
and to whom the director gives notice that monthly and annual reports are 
required on forms prescribed by the Secretary o\' Labor and supplied to 
the employer by the department. 

(2) "Establishment" means an economic unit, generally at a single 
physical location, where business is conducted, or where services or in- 
dustrial operations are performed, or from which employees are dis- 
patched, for example, a school, hospital, religious institution, office of a 
transportation company or a government agency, a farm, factory, mill, 
store, or mine, or a central administrative office or auxiliary unit at a sepa- 
rate location from the economic unit served, except that: 

If a reporting employer maintains separate payroll and inventory re- 
cords for separately classifiable activities conducted at a single location, 
including auxiliary activities such as a central administrative office or 
auxiliary unit performing supporting services for other economic units 
of the same reporting employer but which is not an integral part of the 
economic units at the same location, such acdvity shall be deemed a sepa- 
rate establishment. 

(3) "Pay period" means any period of not more than 31 consecutive 
days for which a payment of remunerafion is ordinarily made to em- 
ployees by the reporUng employer, and includes as to a particular report- 
ing employer every type of pay period in actual use by that reporting em- 
ployer. 

EXAMPLE: Since pay periods may be for varying durations such as 
weekly, daily, semimonthly, or some other duration, a particular report- 
ing employer may have two or more types of pay periods. Under the 
above regulation definition each reporting employer would include all 
types of pay periods he used which include the twelfth day of the month 
or the working day nearest thereto, such as daily, weekly, and semi- 
monthly payrolls if in actual use. 

(c) General Reporting Requirements. Every reporting employer shall 
report, not later than the seventh day following the close of the pay period 
which includes the twelfth day of a calendar month, to the department for 
all establishments of the reporting employer on a monthly report form for 
such calendar month supplied by the department the following: 

(1) The beginning and ending dates of the pay period which includes 
the twelfth day of the month. 

(2) For the entire pay period reported, the number of days (to the near- 
est one-half day) on which the majority of production and related work- 
ers performed work plus the number of holidays and vacation days dur- 
ing the pay period for which the majority of such workers were paid. If 
the pay period is longer than a week, the number of such reported days 
worked or paid for during the 7-consecutive-day period which includes 
the twelfth day of the month and which falls entirely within the pay period 
reported under paragraph (1) of this subdivision. 
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(3) The total number of persons on the payroll or payrolls covered by 
the monthly report who worked full time or part time or received pay for 
any part of the pay period reported under paragraph ( 1 ) of this subdivi- 
sion. The total number of persons so reported shall include salaried offi- 
cers of corporations and executives and their staffs, but shall exclude pro- 
prietors, members of unincorporated firms, and unpaid family workers. 
The total number of persons so reported shall include persons on vaca- 
tions and sick leave for which they received pay directly from the report- 
ing employer for the pay period reported under paragraph ( 1 ) of this sub- 
division, but shall exclude persons on leave without pay from the 
reporting employer for the entire such pay period, and pensioners and 
members of the Armed Forces carried on the payroll of the reporting em- 
ployer but not working during such pay period. 

(4) The number of women employees included in the total number of 
persons reported under paragraph (3) of this subdivision. 



(5) The number of workers, both full-time and art-time, on the payroll 
or payrolls of the reporting employer, whether paid by wages or by 
salary, who worked during or received pay for any part of the pay period 
reported under paragraph ( 1 ) of this subdivision, including persons on 
vacations or on sick leave if paid directly by the reporting employer. 

(6) The amounl of pay earned during the pay period reported under 
paragraph ( 1 ) of this subdivision by the workers reported under para- 
graph (5) of this subdivision. The amount of pay so reported shall be the 
amount before deductions for old age insurance, disability insurance un- 
der the Unemployment Insurance Code, group insurance, withholding 
tax, bonds, and union dues, and shall include portal-to-portal pay. pay 
for overtime and for holidays, vacations, and sick leave, if paid directly 
by the reporting employer to employees for the pay period reported under 
paragraph ( 1 ) of this subdivision. The amount of pay so reported shall ex- 
clude bonuses, unless earned and paid regularly each pay period, or other 
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pay not earned in the pay period reported such as retroacti\e pay, and the 
value of free rent, fuel, meals, or other payment in kind. 

(7) For workers reported under paragraph (5) of this subdivision, the 
sum of the following (without conversion of overtime or other premium 
paid hours to straight-time equivalent hours): 

(A) Man-hours worked, including overtime hours; 

(B) Hours for which portal-to-portal pay is received, hours paid for 
standby or reporting time; and 

(C) Equivalent man-hours for which employees received pay directly 
from the reporting employer for holidays, vacations, sick leave, or other 
leave paid. 

(8) The reporting employer's statement as to the main factors responsi- 
ble for significant changes in employment, average hours worked, aver- 
age hourly earnings, or other reported items, when compared with the 
monthly report by the reporting employer for the preceding month; for 
example, factors such as wage-rate increase, more business, strike, fire, 
overtime, or weather. If any general wage-rate changes, excluding indi- 
vidual changes for length of service, merit, or promotion, have occurred 
since the monthly report by the reporting employer for the preceding 
month, the reporting employer shall report the amount or percentage of 
the increase or decrease in wage-rate, the effective date of the change, 
and the approximate number of production and related workers affected. 

(9) Such other information as the director may require. The reporting 
forms provided by the director to the reporting employer may require ad- 
ditional information depending upon the type of reporting employer. 

(d) Confidentiality. Information reported by any reporting employer 
as required by this section and Section 320.5-2 of these regulations shall 
be published only in statistical form, except as provided by this subdivi- 
sion. All information reported by any reporting employer as required by 
this section and Section 320.5-2 of these regulations and the identity of 
the reporting employer shall be held in strict confidence by the depart- 
ment and employment security agencies of other states. Such informa- 
tion or the identity of the reporting employer shall not be published or 
otherwise given to the public or any other governmental agency except 
employment security agencies of other states, by the department in any 
manner without the prior written permission of the reporting employer. 
No publication of statistical data shall be made which might reveal the 
identity of any reporting employer, without specific written permission 
of such reporting employer. 

(e) Extension of Time. The director for good cause may extend for not 
to exceed 10 days the time for submission by an employer of a monthly 
report required under this section. 

(0 Delinquent or Deficient Reports. If any reporting employer fails to 
submit to the department any annual or monthly report within the time 
required by Section 320.5-2 of these regulations, or if the department is 
not satisfied with any annual or monthly report submitted by a reporting 
employer under any of such sections, the department may by written no- 
tice demand that an annual or a monthly report be submitted or that the 
deficiency in an annual or a monthly report submitted shall be corrected 
by the reporting employer. The reporting employer shall, within 30 days 
after the date of the mailing of such written notice, submit the annual or 
monthly report or corrected annual or monthly report to the department. 
NOTK: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 320.5, Unemployment Insurance Code. 

History 

1 . New section filed 2-8-74; effective thirtieth day thereafter (Register 74, No. 6). 

2. Amendment fded 9-3-81; effective thirtieth day thereafter (Register 81, No. 
36). 

§ 320.5-2. industrial Ciassification — Employer's Annual 
Statement of Activities or Products — General. 

(a) This section sets forth the basic standards and requirements to ob- 
tain the information needed by the director in an annual or less frequent 
report to classify such employing units and employers or subunits of any 
such employing units or employers in the proper industrial classification 
for the director's report to the Secretary of Labor. 

(b) General Reporting Requirements. When requested by the depart- 
ment, every reporting employer shall report to the department the follow- 



ing information for each establishment of the reporting employer on a 
form supplied by the department: 

(1) The principal product or activity during the designated preceding 
calendar year, non-manufacturing and manufacturing activities, if appli- 
cable, and for each principal product or activity shall list the percentage 
of total value of production, sales, or receipts during such year repre- 
sented by such principal product or activity. The form supplied by the de- 
partment shall set forth details and examples of the types of information 
requested by the department in the reporting employer's description of 
activities. 

(2) Whether the establishment is part of a multiple establishment com- 
pany (see Section 1088-8. (C)(3) for the definition) and. if so, the name, 
physical location, description, and principal product or activity of each 
worksite. 

(3) Whether the establishment is primarily engaged in performing 
auxiliary services for other units of the company and, if so, the activity 
of the auxiliary unit. Auxiliary units are defined as establishments pri- 
marily engaged in performing management or support services for other 
establishments of the same enterprise. Auxiliary units are recognized as 
special types of establishments. Some examples of activities commonly 
performed by auxiliary units are: management and other general admin- 
istrative functions; research, development and testing; and warehousing. 

(4) Whether the majority of workers in the establishment are covered 
by collective-bargaining agreements. 

(5) Such other information as the director may require. The reporting 
forms provided by the director to the reporting employer may require ad- 
ditional information depending upon the type of reporting employer. 

(c) Delinquent or Deficient Reports. If any reporting employer fails to 
submit to the department any annual report within the time required, or 
if the department is not satisfied with any annual report submitted by a 
reporting employer under any of such sections, the department shall con- 
tact the employer and may demand by written notice that an annual report 
be submitted or that the deficiency in an annual report submitted shall bo 
corrected by the reporting employer. Within 30 days after the date of the 
mailing of such written notice, the reporting employer shall submit the 
annual report or corrected annual report to the department. 
NoTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 320.5, Unemployment Insurance Code. 

History 

1. Amendment and renumbering of Section 320.5.-21 to 320.5-2 filed 9-3-81; 
effective thirtieth day thereafter (Register 81, No. 36). For prior history, see 
Register 74, No. 6. 

2. Amendment filed 4-25-2000; operative 5-25-2000 (Register 2000, No. 17). 

§ 320.5-3. Contract Construction — Intrastate Activities — 
Reporting Employer's Monthly Report on 
Employment, Payroll, and Hours. 

NOTE: Authority cited: Sections 305, 306, 320.5 and 2602, Unemployment Insur- 
ance Code. 

History 

1 . New section filed 2-8-74; effective thirtieth day thereafter (Register 74, No. 6). 

2. Repealer filed 9-3-81 ; effective thirtieth day thereafter (Register 81, No. 36). 

§ 320.5-4. Contract Construction — Multistate Activities — 
Monthly Report on Employment, Payroll, and 
Hours. 

NOTE: Authority cited: Sections 305, 306, 320.5 and 2602, Unemployment Insur- 
ance Code. 

History 

1 . New section filed 2-8-74; effective thirtieth day thereafter (Register 74, No. 6). 

2. Repealer filed 9-3-81 ; effective thirtieth day thereafter (Register 81 . No. 36). 

§ 320.5-5. Manufacturing — Reporting Employer's Monthly 
Report on Employment, Payroll, and Hours. 

NOTE: Authority cited: Sections 305, 306, 320.5 and 2602, Unemployment Insur- 
ance Code. 

History 

1 . New section filed 2-8-74; effective thirtieth day thereafter (Register 74, No. 6). 

2. Repealer filed 9-3-81; effective thirtieth day thereafter (Register 81, No. 36). 
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§ 320.5-6. Transportation, Communication, and Public 
Utilities — Reporting Employer's Monthly 
Report on Employment, Payroll, and Hours. 

NOTi;: Authority cited: Sections 305, 306, 320.5 and 2602, Unemployment Insur- 
ance Code. 

History 

1 . New section filed 2-8-74; effective thirtieth day thereafter (Register 74, No. 6). 

2. Repealer filed 9-3-81 ; effective thirtieth day thereafter (Register 81 , No. 36). 



§ 320.5-7. Telephone — Reporting Employer's Monthly 
Report on Employment, Payroll, and Hours. 

NOTE: Authority cited: Sections 305, 306, 320.5 and 2602, Unemployment Insur- 
ance Code. 

History 

1 . New section filed 2-8-74; effective thirtieth day thereafter (Register 74, No. 6). 

2. Repealer filed 9-3-81; effective thirtieth day thereafter (Register 81, No. 36). 



§ 320.5-8. Trade — Reporting Employer's Monthly Report 
on Employment, Payroll, and Hours. 

NOTE: Authority cited: Sections 305, 306, 320.5 and 2602, Unemployment Insur- 
ance Code. 

History 

1 . New section filed 2-8-74; effective thirtieth day thereafter (Register 74, No. 6). 

2. Repealer filed 9-3-81; effective thirtieth day thereafter (Register 81, No. 36). 



§ 320.5-9. Finance, insurance, and Real Estate — Reporting 
Employer's Monthly Report on Employment, 
Payroll, and Hours. 

NOTH: Authority cited: Sections 305, 306, 320.5 and 2602, Unemployment Insur- 
ance Code. 

History 

1 . New section filed 2-8-74; effective thirtieth day thereafter (Register 74, No. 6). 

2. Repealer filed 9-3-81; effective thirtieth day thereafter (Register 81, No. 36). 



§ 320.5-10. Services — Reporting Employer's Monthly 
Report on Employment, Payroll, and Hours. 

NoTE: Authority cited: Sections 305, 306, 320.5 and 2602, Unemployment Insur- 
ance Code. 

History 

1 . New .section filed 2-8-74; effective thirtieth day thereafter (Register 74, No. 6). 

2. Repealer filed 9-3-8 1 ; effective thirtieth day thereafter (Register 81, No. 36). 

§ 320.5-1 1 . State and Local Government (Except 

Schools) — Reporting Employer's Monthly 
Report on Employment, Payroll, and Hours. 

NoTE: Authority cited: Sections 305, 306, 320.5 and 2602, Unemployment Insur- 
ance Code. 

History 

1 . New section filed 2-8-74; effective thirtieth day thereafter (Register 74, No. 6). 

2. Repealer filed 9-3-81; effective thirtieth day thereafter (Register 81, No. 36). 



§320.5-12. Education (Private and 

Government) — Reporting Employer's Monthly 
Report on Employment, Payroll, and Hours. 

NoTE: Authority cited: Sections 305, 306, 320.5 and 2602, Unemployment Insur- 
ance Code. 

History 

1 . New section filed 2-8-74; effective thirtieth day thereafter (Register 74, No. 6). 

2. Repealer filed 9-3-81; effective thirtieth day thereafter (Register 81, No. 36). 



§ 320.5-13. Federal — Monthly Report on Government 
Employment and Payrolls — Department of 
Defense. 

NOTE; Authority cited: Sections 305, 306, 320.5 and 2602, Unemployment Insur- 
ance Code. 

History 

1 . New section filed 2-8-74: effective thirtieth day thereafter (Register 74, No. 6). 

2. Repealer filed 9-3-81 ; effective thirtieth day thereafter (Register 81, No. 36). 

§ 320.5-14. Federal — Monthly Report on Government 

Employment and Payrolls — Federal Agencies 
Generally. 

NOTE: Authority cited: Sections 305, 306. 320.5 and 2602, Unemployment Insur- 
ance Code. 

History 

1 . New section filed 2-8-74; effective thirtieth day thereafter (Register 74, No. 6). 

2. Repealer filed 9-3-81 ; effective thirtieth day thereafter (Register 81, No. 36). 

§ 320.5-21. Industrial Classification — Employer's Annual 
Statement of Activities or Products — General. 

NOTE: Authority cited: Sections 305, 306, 320.5 and 2602, Unemployment Insur- 
ance Code. 

History 

1 . New section filed 2-8-74, effective thirtieth day thereafter (Register 74, No. 6). 

2. Amendment and renumbering of Sectioii 320.5-2 1 to 320.5-2 filed 9-3-81 ; ef- 
fective thirtieth day thereafter (Register 81, No. 36). 

§ 320.5-22. Industrial Classification — Employer's Annual 
Statement of Products — Mining Industry. 

NOTE: Authority cited: Sections 305, 306, 320.5 and 2602, Unemployment Insur- 
ance Code. 

History 

1 . New section filed 2-8-74; effective thirtieth day thereafter (Register 74, No. 6). 

2. Repealer filed 9-3-81 : effective thirtieth day thereafter (Register 81, No. 36). 

§ 320.5-23. Industrial Classification — Employer's Annual 
Statement of Activities — Contract 
Construction — Intrastate Activities. 

NOTE: Authority cited: Sections 305, 306, 320.5 and 2602, Unemployment Insur- 
ance Code. 

History 

1 . New section filed 2-8-74; effective thirtieth day thereafter (Register 74, No. 6). 

2. Repealer filed 9-3-81; effective thirtieth day thereafter (Register 81, No 36). 

§ 320.5-24. Industrial Classification — Employer's Annual 
Statement of Products — Manufacturing 
Industry. 

NOTE: Authority cited: Sections 305, 306, 320.5 and 2602, Unemployment Insur- 
ance Code. 

History 

1 . New section filed 2-8-74; effective thirtieth day thereafter (Register 74, No. 6). 

2. Repealer filed 9-3-81; effective thirtieth day thereafter (Register 81, No 36). 

§ 320.5-25. Industrial Classification — Employer's Annual 
Statement of Activities — Transportation, 
Communication, and Public Utilities. 

NOTE: Authority cited: Sections 305, 306, 320.5 and 2602, Unemployment Insur- 
ance Code. 

History 

1 . New section filed 2-8-74; effective thirtieth day thereafter (Register 74, No. 6). 

2. Repealer filed 9-3-81 ; effective thirtieth day thereafter (Register 81, No 36). 

§ 320.5-26. Industrial Classification — Employer's Annual 
Statement of Activities — Trade Industry. 

NOTE; Authority cited: Sections 305, 306, 320.5 and 2602, Unemployment Insur- 
ance Code. 

History 

1 . New section filed 2-8-74; effective thirtieth day thereafter (Register 74, No. 6). 

2. Repealer filed 9-3-81 ; effective thirtieth day thereafter (Register 81, No. 36). 
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§ 320.5-27. Industrial Classification — Employer's Annual 
Statement of Activities — Finance, Insurance, 
and Real Estate Industry. 

NOTI-: Authority cited: Sections 305, 306, 320.5 and 2602, Unemployment Insur- 
ance Code. 

History 

1 . New section filed 2-8-74; effective thirtieth day thereafter (Register 74, No. 6). 

2. Repealer fded 9-3-81 : effective thirtieth day thereafter (Register 81, No. 36). 

§ 320.5-28. Industrial Classification — Employer's Annual 
Statement of Activities — Services Industry. 

NOTK: Authority cited: Sections 305, 306, 320.5 and 2602, Unemployment Insur- 
ance Code. 

History 

1 . New section filed 2-8-74; effective thirtieth day thereafter (Register 74, No. 6). 

2. Repealer filed 9-3-81; effective thirtieth day thereafter (Register 81, No. 36). 

§ 322-1 . Disclosure of Information. 

History 
1. Repealer filed 9-3-81; effecfive thirtieth day thereafter (Register 81, No. 36). 



Article 3. California Unemployment 
Insurance Appeals Board 

(No regulations adopted by the Director, but see mies of the 

California Unemployment Insurance Appeals Board, 

Subdivision 2 of this Division) 



Article 4. Interstate and Federal 
Cooperation 

§ 454(a)-1 . Interstate Reciprocal Coverage Arrangement. 

Sections 454(a)- 1 through 454(a)-6 of these regulations shall govern 
the department in its cooperation with other states in the administration 
of the Interstate Reciprocal Coverage Arrangement. The purpose of the 
Interstate Coverage Reciprocal Arrangement is to provide for coverage 
under the unemployment compensation law of one state of services per- 
formed by an individual for a single employing unit for whom such ser- 
vices are customarily performed by such individual in more than one ju- 
risdiction, to the end that duplication of contributions with respect to the 
same services be avoided and continuity of coverage of services custom- 
arily performed in more than one jurisdiction be assured. 
NotE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 454, Unemployment Insurance Code. 

History 

1 . Amendment filed 1 2-22-69; designated effective 1-1-70 (Register 69, No. 52). 

2. Amendment of NOTE filed 9-3-8 1 ; effecfive thirtieth day thereafter (Register 
81, No. 36). 

§ 454(a)-2. Definitions. 

As used in Sections 454(a)- 1 through 454(a)-6 of these regulations 
unless the context clearly indicates otherwise: 

(a) "Interstate Reciprocal Coverage Arrangement" and "the Arrange- 
ment" mean the arrangement approved by the Interstate Conference of 
Employment Security Agencies to provide for coverage under the unem- 
ployment compensation law of one state of services performed by an in- 
dividual for a single employing unit for whom such services are custom- 
arily performed by such individual in more than one jurisdiction, to the 
end that duplication of contributions with respect to the same services be 
avoided and continuity of coverage of services customarily performed in 
more than one jurisdiction be assured. 

(b) "Jurisdiction" means any State of the United States, the District of 
Columbia, the Commonwealth of Puerto Rico and, with respect to the 
Federal Government, the coverage of any Federal unemployment insur- 
ance law. 



(c) "Participating jurisdiction" means ajurisdiction whose administra- 
tive agency has subscribed to the Arrangement and whose adherence 
thereto has not terminated. 

(d) "Agency" means any officer, board, commission, or other author- 
ity charged with the administration of the unemployment compensation 
law of a participating jurisdiction. 

(e) "Interested jurisdiction" means any participating jurisdiction to 
which an election submitted under Sections 454(a)-l through 454(a)-6 
of these regulations is sent for its approval; and "interested agency" 
means the agency of such jurisdiction. 

(0 "Services customarily performed by an individual in more than one 
jurisdiction" means services performed in more than one jurisdiction 
during a reasonable period, if the nature of the services gives reasonable 
assurance that they will continue to be performed in more than one juris- 
diction or if such services are required or are expected to be performed 
in more than one jurisdiction under the election. "Services customarily 
performed by an individual in more than one jurisdiction" does not in- 
clude services which are locahzed in California or in any other state un- 
der the definition provided by Section 603 of the code. 
NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance C'ode. 
Reference: Secfion 454, Unemployment Insurance Code. 

History 

1. New sections 454(a)-2 thi-ough454(a)-6 filed 12 22-69; designated effective 
1-1-70 (Register 69, No. 52). 

2. New NOTE filed 9-3-8 1 ; effective thirtieth day thereafter (Register 8 1 , No. 36 ). 

§ 454(a)-3. Submittal and Approval of Coverage Elections 
Under the Arrangement. 

(a) Any employing unit may file an election to cover under the laws 
of a single participating jurisdiction all of the services performed for him 
by an individual who customarily works for him in more than one partici- 
pating jurisdiction. Such an election may be filed, with respect to an indi- 
vidual, with any participating jurisdiction in which any of the following 
applies: 

(1) Any part of the individual's services are performed. 

(2) The individual has his residence. 

(3) The employing unit maintains a place of business to which the indi- 
vidual's services bear a reasonable relation. 

(b) The agency of the elected jurisdiction, thus selected and deter- 
mined, shall initially approve or disapprove the election. If such agency 
approves the election, it shall forward a copy thereof to the agency of 
each other participating jurisdiction specified thereon, under whose un- 
employment compensation law the individual or individuals in question 
might, in the absence of such election, be covered. Each such interested 
agency shall approve or disapprove the election, as promptly as practica- 
ble; and shall notify the agency of the elected jurisdiction accordingly. 
The California Employment Development Department shall, and in case 
its law so requires any such interested agency may, before taking such 
action, require from the electing employing unit satisfactory evidence 
that the affected employees have been notified of, and have acquiesced 
in, the election. The California Employment Development Department 
shall require that such evidence of employee acquiescence shall be re- 
tained in the employer's files during the period the election is in effect. 

(c) If the agency of the elected jurisdiction, or the agency of any inter- 
ested jurisdiction, disapproves the election, the disapproving agency 
shall notify the elected jurisdiction and the electing employing unit of its 
acfion and of its reasons therefore. 

(d) Such an election shall take effect as to the elected jurisdiction only 
if approved by its agency and by one or more interested agencies. 

(e) An election thus approved shall take effect, as to any interested 
agency, only if it is approved by such agency. 

(f) In case any such election is approved only in part, or disapproved 
by some of such agencies, the electing employing unit may withdraw its 
election within ten days after being notified of such action. 
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NOTi;: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 454, Unemployment Insurance Code. 

History 

1. Amendment of subsection (b) filed 2-8-74; effective thirtieth day thereafter 
(Register 74, No. 6). 

2. Amendment of NOTB filed 9-3-81 : effective thirtieth day thereafter (Reeister 
81, No. 36). 

§ 454(a)-4. Effective Period of Election. 

(a) Commencement. An election duly approved under Sections 
454{a)-l through 454(a)-6 of these regulations shall become effective 
at the beginning of the calendar quarter in which the election was sub- 
mitted, unless the election, as approved, specifies the beginning of a dif- 
ferent calendar quailer. If the electing unit requests an earlier effective 
date than the beginning of the calendar quarter in which the election is 
submitted, such earlier date may be approved solely as to those interested 
jurisdictions in which the employer had no liability to pay contributions 
for the earlier period in question. 

(b) Termination. 

(1) The application of an election to any individual under Sections 
454(a)- 1 through 454(a)-6 of these regulations shall terminate if the 
agency of the elected jurisdiction finds that the nature of the services cus- 
tomarily performed by the individual for the electing unit has changed, 
so that they are no longer customarily performed in more than one partici- 
pating jurisdiction. Such termination shall be effective as of the close of 
the calendar quarter in which notice of such findings is mailed to all par- 
ties affected. 

(2) Except as provided in paragraph (1) of this subdivision, each elec- 
tion approved hereunder shall remain in effect through the close of the 
calendar year in which it is submitted, and thereafter until the close of the 
calendar quarter in which the electing unit gives written notice of its ter- 
mination to all affected agencies. 

(3) Whenever an election under Sections 454(a)- 1 through 454(a)-6 
of these regulations ceases to apply to any individual under paragraph ( 1 ) 
or (2) of this subdivision, the electing unit shall notify the affected indi- 
vidual or individuals. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 454, Unemployment Insurance Code. 

History 

I . New NOTE filed 9-3-8 1 ; effective thirtieth day thereafter (Register 8 1 , No. 36). 

§ 454(a)-5. Reports and Notices by the Electing Unit. 

(a) The electing unit shall promptly notify each individual affected by 
its approved election, on forms supplied by the elected jurisdiction, and 
shall furnish the elected agency a copy of such notice. 

(b) Whenever an individual covered by an election under Sections 
454(a)- i through 454(a)-6 of these regulations is separated from his em- 
ployment, the electing unit shall notify him immediately as to the juris- 
diction under whose unemployment compensation law his services have 
been covered. If at the time of termination the individual is not located 
in the elected jurisdiction, the electing unit shall notify him as to the pro- 
cedure for filing interstate benefit claims. 

(c) The electing unit shall immediately report to the elected jurisdic- 
tion any change which occurs in the conditions of employment pertinent 
to its election, such as cases where an individual's services for the em- 
ployer cease to be customarily performed in more than one participating 
jurisdiction, or where a change in the work assigned to the individual re- 
quires him to perform services in a new participating jurisdiction. 
NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 454, Unemployment Insurance Code. 

History 
1 . New NOTE filed 9-3-8 1 ; effective thirtieth day thereafter (Register 8 1 , No. 36). 

§ 454(a)-6. Termination of the Arrangement. 

Any subscribing state agency may cease to participate in the Arrange- 
ment by filing notice of its intention with the Interstate Benefit Payments 



Committee of the Interstate Conference of Employment Security Agen- 
cies and its participation shall cease at the close of the next calendar quar- 
ter, which starts after the dale of filing such notice. 
NOTE: Authority cited: Sections 305 and 306. Unemployment Insurance Code. 
Reference: Section 454, Unemployment Insurance Code. 

History 
1 . New NOTE filed 9-3-8 1 ; effective thirtieth day thereafter (Register 8 1 . No. 36). 

§ 454(a)-11. Interagency Reciprocal Agreement Covering 
Multi-State Employment (New Jersey). 

Sections 454(a)-l 1 through 454(a)-16 of these regulations shall gov- 
ern the department in its cooperation with the State of New Jersey in the 
administration of the Interagency Reciprocal Agreement Covering Mul- 
ti-state Employment. The Interagency Reciprocal Agreement Covering 
Multi-state Employment is a reciprocal agreement between the Califor- 
nia Employment Developinent Department and the Commission of La- 
bor and Industry of the State of New Jersey for the purpose of having ser- 
vices customarily performed by an employee in two or more states for a 
single employer or employing unit covered in one state in which part of 
the service is performed, or in which the employee has his residence, or 
in which the employer or employing unit maintains a place of business. 
No provision of the Interagency Reciprocal Agreement Covering Multi- 
state Employment that conflicts with the Interstate Reciprocal Coverage 
Arrangement under Sections 454(a)-l through 454(a)-6 of these regula- 
tions shall be applicable in governing the cooperation of the State of Cali- 
fornia with the participating states in the Interstate Reciprocal Coverage 
Arrangeinent and in the event of any such conflict the provisions of the 
Interstate Reciprocal Coverage Agreement and of Sections 454(a)-l 
through 454(a)-6 of these regulations shall prevail. 
NOTE; Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 454, Unemployment Insurance Code. 

History 

1 . New sections 454(a)-l 1 through 454(a)-16 filed 12-22-69; designated effec- 
tive 1-1-70 (Register 69, No. 52). 

2. Amendment filed 2-8-74; effective thirtieth day thereafter (Register 74, No. 6). 

3. Amendment of NOTE filed 9-3-81 ; effective thirtieth day thereafter (Register 
81, No. 36). 

§454(a)-12. Definitions. 

As used in Sections 454(a)- 1 1 through 454(a)- 16 of these regulations 
unless the context clearly indicates otherwise: 

(a) "State" means the States of New Jersey, California, and any state 
of the United States of America that is signatory to the Interagency 
Agreement. 

(b) "Interagency Reciprocal Agreement Covering Multi-state Em- 
ployment" and "Interagency Agreement" means the interstate reciprocal 
agreement between the States of New Jersey and California for the pur- 
pose of having services customarily performed by an employee in two or 
more states for a single employer or employing unit covered in one state 
in which part of the service is performed, or in which the employee has 
his residence, or in which the employer or employing unit maintains a 
place of business. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 454, Unemployment Insurance Code. 

History 
1 . New NOTE filed 9-3-8 1 ; effective thirtieth day thereafter (Register 8 1 , No. 36). 

§ 454(a)-13. Election to Cover Multi-State Employment 
(Interagency Agreement). 

(a) Services customarily performed in the course of a calendar year by 
an individual for an employer or employing unit in each of the States of 
New Jersey and California shall be covered in their entirety by one of the 
states if: 

( 1 ) The services performed in the two states constitute the entire ser- 
vices performed in the course of a calendar year by the employee for the 
employer or employing unit. 
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(2) An election has been duly executed by both the employer or em- 
ploying unit and the employee to have the services covered in their entire- 
ty by one of the states. 

(b) ( 1 ) Services customarily performed in the course of a calendar year 
by an individual for an employer or employing unit in each of the States 
of New Jersey and California and in another state or states shall be cov- 
ered in any state which: 

(A) Any part of the service is performed. 

(B) The employee has his residence. 

(C) The employer or employing unit maintains a place of business. 
(2) This subdivision shall apply only if all of the following conditions 

exist: 

(A) The services performed as described in this subdivision in the sev- 
eral states constitute the entire services performed in the course of a cal- 
endar year by the employee for the employer or employing unit. 

(B) An election has been duly executed by both the employer or em- 
ploying unit and the employee to have the services covered in their entire- 
ty by one of the states involved. 

(C) A reciprocal arrangement exists between the signatory agencies 
and the agency or agencies of the other state or states involved. 
NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 454, Unemployment Insurance Code. 

History 

1 . New NOTE filed 9-3-8 1 ; effective thirtieth day thereafter (Register 8 1 , No. 36). 

§ 454(a)-14. Approval, Commencement and Termination of 
Election. 

(a) An election under Section 454(a)-13 of these regulations shall not 
become effective until approved by the administrative agency of each 
state involved. 

(b) The application of an election to any individual under Sections 
454(a)- 1 1 to 454(a)-16 shall be terminated by the state of coverage if it 
finds that the nature of services performed by the individual for the elect- 
ing unit has changed. Termination of an election shall be effective at the 
close of the calendar quarter in which the electing unit is given written 
notice of the termination. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 454, Unemployment Insurance Code. 

History 
1. Amendment filed 9-3-81; effective thirtieth day thereafter (Register 81, No. 
36). 

§ 454(a)-1 5. State of Coverage and Effect of Election. 

(a) The state of coverage shall be the state agreed upon and chosen by 
the employer or employing unit and the employee. 

(b) The rights, liabilities, and obligations of both employer or employ- 
ing unit and employee as to services under the election shall be deter- 
mined by the state of coverage. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 454, Unemployment Insurance Code. 

History 
I . New note filed 9-3-8 1 ; effective thirtieth day thereafter (Register 8 1 , No. 36). 

§ 454(a)-1 6. Termination of Interagency Agreement. 

Either participating agency may terminate the Interagency Agreement 
by giving notice to the other in writing to that effect. The termination 
shall become operative and effective at the close of the calendar quarter 
following the notice. 

NotE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 454, Unemployment Insurance Code. 

History 
1 . New NOTE filed 9-3-8 1 ; effective thirtieth day thereafter (Register 8 1 , No. 36). 

§ 454(b)-1 . Interstate Maritime Reciprocal Arrangement. 

Sections 454(b)-l through 454(b)-8 of these regulations shall govern 
the department in its cooperation with other states in the administration 



of the Interstate Maritime Reciprocal Arrangement. The unemployment 
compensation laws of some of the participating jurisdictions in the Inter- 
state Maritime Reciprocal Arrangement provide for the coverage of mar- 
itime service on a compulsory basis while the laws of other participating 
jurisdictions permit the coverage of such .services on a voluntary basis. 
The purpose of the Interstate Maritime Reciprocal Arrangement is to 
coordinate and integrate the coverage of maritime service between the ju- 
risdictions so that the coverage of persons engaged in maritime services 
shall be as extensive as possible, and so that duplication of contributions 
with respect to such services be avoided and continuity of coverage of 
services of individuals engaged in maritime service be assured. 
NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 454, Unemployment Insurance Code. 

History 

1. New sections 454(b)-l through 454(b)-8 filed 12-22-69; designated effective 
1-1-70 (Register 69, No. 52)^. 

2. New NOTE filed 9-3-81 ; effective thirtieth day thereafter ( Register 8 1 , No. 36). 



§ 454(b)-2. Definitions. 

As used in Sections 454(b)-l through 454(b)-8 of these regulations, 
unless the context clearly requires otherwise: 

(a) 'The Interstate Maritime Reciprocal Arrangement" and the "Ar- 
rangement" means the plan approved by the Interstate Conference of 
Employment Security Agencies under which coverage of maritime ser- 
vices is coordinated and integrated as between the jurisdictions, duplica- 
tion of contributions with respect to maritime services is avoided, and 
continuity of coverage of services of individuals engaged in maritime 
service is assured. 

(b) "Jurisdiction" means any State of the United States, the District of 
Columbia, and the Commonwealth of Puerto Rico. 

(c) "Participating jurisdiction" means a jurisdiction which has sub- 
scribed to the Arrangement and has not terminated its adherence thereto 
in accordance with the provisions thereof. 

(d) "Agency" means any officer, board, commission, or other author- 
ity charged with the administration of the unemployment compensation 
law of a participating jurisdiction. 

(e) "American vessel" means any vessel documented or numbered un- 
der the laws of the United States, and includes any vessel which is neither 
documented nor numbered under the laws of the United States nor docu- 
mented under the laws of any foreign country, if its crew is employed 
solely by one or more citizens or residents of the United States or corpora- 
tions organized under the laws of the United States or of any state. 

(f) "Maritime service" means service rendered on or in connection 
with any American vessel engaged in interstate or foreign operations by 
an officer or member of its crew entirely performed within the United 
States, or performed under a contract of service which is entered into 
within the United States or during the performance of which the vessel 
touches at a port in the United States, if the employee is employed on and 
in connection with such vessel when outside the United States, except 
services performed by any person on vessels in the categories set forth 
below: 

(1) Vessels plying and operafing wholly within the territorial limits of 
a single jurisdiction. 

(2) Vessels which enter or traverse waters outside the territorial limits 
of a single jurisdiction only as an incident to navigation within such juris- 
diction. 

(3) Vessels which do not provide full subsistence facilities, include 
sleeping quarters for the entire crew and which traverse or travel on wa- 
ters both within and without a single jurisdiction provided they dock 
nightly or regularly at docks or piers of such single jurisdiction. 

(4) Fishing vessels starting from and returning to a port within a single 
jurisdiction without touching ports of another jurisdiction or touching 
such ports solely to dispose of catch or for emergency purposes. 

(5) Yachts not used for commercial purposes. 

(g) "Jurisdiction of coverage" with respect to a vessel operated by an 
employing unit means that participating jurisdiction in regard to which 
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it is determined, in accordance with the provisions of the Arrangement, 
that maritime services rendered on or in connection with such vessel by 
persons for such employing unit is deemed performed entirely within 
such participating jurisdiction. 

NOTI:: Authority cited: Sections 305 and 306. Unemployment Insurance Code. 
Reference: Section 4.S4, Unemployment Insurance Code. 

History 
I . New NOTE filed 9-3-8 1 : effective thirtieth day thereafter (Register 8 1 , No. 36). 

§ 454(b)-5. Notification of Change of Jurisdiction. 

(a) Each employing unit shall notify the agency of each participating 
jurisdiction of the names of those of its vessels regarding services on 
which, in its opinion, such participatingjurisdiction has become the juris- 
diction of coverage under the Arrangement. The agency of each such ju- 
risdiction shall make a proper investigation in order to ascertain whether 
it has been correctly designated as the jurisdiction of coverage and shall 
give prompt notice of its findings to the agencies of all other participating 
jurisdictions. If it finds that the designation was correct and if none of the 
agencies of the other jurisdictions takes exceptions thereto within 20 
days after notice, such agency shall give final notice of its findings to the 
employing unit and to the agencies of all other jurisdictions. 

(b) If the agency of any participating jurisdiction raises objections 
against such findings within the specified time, or if the agency of that 
jurisdiction which was designated by the employing unit as the jurisdic- 
tion of coverage holds that such designation was erroneous, an Umpire 
shall be selected by the agencies of the jurisdictions involved who shall 
ascertain the facts and establish the identity of the jurisdiction of cover- 
age. 

NOTIi: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 454, Unemployment Insurance Code. 

History 
I . New NOTE filed 9-3-8 1 ; effective thirtieth day thereafter (Register 8 1 , No. 36). 



§ 454(b)-6. Election of Coverage. 

(a) If the unemployment compensation law of any participatingjuris- 
diction excludes maritime service from compulsory coverage but allows 
voluntary coverage thereof by election, the agency of such jurisdiction 
will cooperate by approving any election filed with it for this purpose by 
an employing unit in the event that such jurisdiction would be a jurisdic- 
tion of coverage under the Arrangement. The agency of any participating 
jurisdiction shall refrain from approving any such election in the event 
that it would not be a jurisdiction of coverage under the Arrangement. 

(b) The provisions of the Arrangement shall not apply to maritime ser- 
vice performed for any employing unit to the extent that it would not be 
liable for contributions under the unemployment compensation law of a 
jurisdiction of coverage by not employing the required number of indi- 
viduals, including those in maritime service, rendering it liable therefor 
under the provisions of such law, unless an application by such employ- 
ing unit for voluntary coverage has been approved by the agency of such 
jurisdiction. 

NOTH: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 454, Unemployment Insurance Code. 

History 
1 . New NOTE filed 9-3-8 1 ; effective thirtieth day thereafter (Register 8 1 , No. 36). 



§ 454(b)-7. Effective Date of the Arrangement. 

(a) The terms of the Arrangement shall apply to employing units be- 
ginning with the date on which liability in regard to maritime service 
commences under the Federal Unemployment Tax Act to the extent that 
the jurisdiction or jurisdictions of coverage subscribed to the Arrange- 
ment before or during the year in which such liability commences. 

(b) The terms of the Arrangement shall apply beginning with the first 
day of the calendar year in which a jurisdiction subscribes to the Arrange- 
ment to the extent that such subscription occurred in a calendar year be- 
ginning after such liability commenced. 



NOTF,: Authority ciled: Sections 305 and 306. Unemployment Insurance Code. 
Reference: Section 454, Unemployment Insurance Code. 

History 
1 . New NOTE filed 9-3-8 1 ; effective thirtieth day thereafter (Register 8 1 , No. 36). 

§ 454(b)-8. Termination of Participation in the 
Arrangement. 

The department shall indicate the termination of its subscription to the 
Arrangement by filing with the Chairman of the Subcommittee on Mari- 
time Coverage of the Interstate Conference of Employment Security 
Agencies 90 days prior to the effective date of such termination, its duly 
adopted termination of such subscription. 

NOTE; Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 454, Unemployment Insurance Code. 

History 
1 . New NOTE filed 9-3-8 1 : effective thirtieth day thereafter ( Register 8 1 , No. 36). 

§ 455-1 . Interstate Benefit Payment Plan. 

Sections 455-1 through 455-9 of these regulations shall govern the 
department in its administrative cooperation with other states adopting 
a similar regulation for the payment of benefits to interstate claimants un- 
der the Interstate Benefit Payment Plan. The purpose of the Interstate 
Benefit Payment Plan is to establish a method for the payment of unem- 
ployment compensation benefits to those unemployed individuals who 
have earned uncharged wage credits or who have accumulated un- 
charged credit weeks under the unemployment compensation laws of 
one or more states and who otherwise might be deprived of benefits be- 
cause of their absence from a state ( or states) in which their benefit credits 
had been accumulated. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 454, Unemployment Insurance Code. 

History 

1 . Amendment filed 12-22-69; designated effective 1-1-70 (Register 69, No. 52). 

2. New NOTE filed 9-3-8 1 ; effective thirtieth day thereafter (Register 8 1 , No. 36). 

§ 455-2. Definitions (Interstate). 

As used in Sections 455-1 through 455-8 of these regulations, unless 
the context clearly requires otherwise: 

(a) "Interstate benefit payment plan" means the plan approved b> the 
Interstate Conference of Employment Security Agencies under wliich 
benefits shall be payable to unemployed individuals absent from the state 
(or states) in which benefit credits have been accumulated. 

(b) "Interstate claimanf ' means an individual who claims benefits un- 
der the unemployment insurance law of one or more liable states through 
the facilities of an agent state. The term "interstate claimant" shall not in- 
clude any individual who customarily commutes from a residence in an 
agent state to work in a liable state unless the department finds that this 
exclusion would create undue hardship on such claimants in specified 
areas. 

(c) "State" includes the States of the United States of America, the Dis- 
trict of Columbia, the Commonwealth of Puerto Rico, and the Virgin Is- 
lands. 

(d) "Agent state" means any state in which an individual files a claim 
for benefits from another state. 

(e) "Liable state'" means any state against which an individual files, 
through another state, a claim for benefits. 

(0 "Benefits" means the compensation payable to an individual, with 
respect to his or her unemployment, under the unemployment insurance 
law of the liable state. 

(g) "Week of unemployment" includes any week of unemployment as 
defined in the law of the liable state from which benefits with respect to 
such week are claimed. 

NOTE: Authority citeo: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 455, Unemployment Insurance Code. 

History 
1 . Amendment of subsections (c) and (f) filed 1 1-30-79; designated effective 
1-1-80 (Register 79, No. 48). 
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§ 455-3. Registration for Worl< (interstate). 

(a) Each interstate claimant shall be registered for work through any 
public office in the agent state when and as required by the law, regula- 
tions, and procedures of the agent state. Such registration shall be ac- 
cepted as meeting the registration requirements of the liable state. 

(b) Each agent state shall duly report to the liable state in question 
whether each interstate claimant meets the registration requirements of 
the agent state. 

NOTi:: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Relerence: Section 455, Unemployment Insurance Code. 

History 
1 . New NOTH filed 9-3-8 1 ; effective thirtieth day thereafter (Register 8 1 , No. 36). 

§ 455-4. Benefit Rights of Interstate Claimants. 

(a) If a claimant files a claim against any state, and it is determined by 
such state that the claimant has available benefit credits in such state, then 
claims shall be filed only against such state as long as benefit credits are 
available in that state. Thereafter the claimant may file claims against any 
other state in which there are available benefit credits. For the purposes 
of Sections 455-1 through 455-8 of these regulations benefit credits 
shall be deemed to be unavailable whenever benefits have been ex- 
hausted, terminated, or postponed for an indefinite period or for the entire 
period in which benefits would otherwise be payable, or whenever bene- 
fits are affected by the application of a seasonal restriction. 
NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 455, Unemployment Insurance Code. 

History 
I. Amendment filed 9-3-81; effective thirtieth day thereafter (Register 81, No. 

36). 

§ 455-5. Claim for Benefits (Interstate). 

(a) Claims for benefits or waifing period shall be filed by interstate 
claimants on uniform interstate claim forms and in accordance with uni- 
form procedures as may be required. Claims shall be filed in accordance 
with the type of week in use in the agent state. Any adjustments required 
to fit the type of week used by the liable state shall be made by the liable 
state on the basis of consecutive claims filed. 

(b) Claims shall be filed in accordance with agent state regulations for 
intrastate claims in local employment offices, or at an itinerant point or 
by mail. 

(c) The liable state shall accept any claim which is filed within the Ume 
limit applicable to such claims under the law of the agent state. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 455, Unemployment Insurance Code. 

History 

1. Amendment filed 9-3-81; effective thirtieth day thereafter (Register 81, No. 
36). 

§ 455-6. Determination of Claims (Interstate). 

(a) The agent state shall, in connection with each claim filed by an in- 
terstate claimant, ascertain and report to the liable state such facts relating 
to the claimant's availability for work and eligibility for benefits as are 
readily determinable in and by the agent state. 

(b) The agent state's responsibility and authority in connecfion with 
a determination of interstate claims shall be limited to invesfigafion and 
report of relevant facts. The agent state shall not refuse to take an inter- 
state claim. 

Note: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 455, Unemployment Insurance Code. 

History 
1. Amendment filed 9-3-81; effective thirtieth day thereafter (Register 81, No. 
36). 

§ 455-7. Appellate Procedure (Interstate). 

(a) The agent state shall afford all reasonable cooperation in the taking 
of evidence and the holding of hearings in connection with appealed in- 
terstate benefit claims. 



(b) An appeal made by an interstate claimant shall be deemed to have 
been made and communicated to the liable state on the date when ii is re- 
ceived by any qualified officer of the agent state. 

NOTH: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 455, Unemployment Insurance Code. 

History 
1. Amendment filed 9-3-81; effective thirtieth day thereafter (Regi.ster 81. No. 

36). 

§ 455-8. Extension of Interstate Benefit Payments to 
Include Claims Taken in and for Canada. 

Sections 455-1 through 455-7 of these regulations shall apply in all 
their provisions to claims taken in and for Canada. 
NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 455, Unemployment Insurance Code. 

History 
1 . New NOTE filed 9-3-8 1 : effective thirtieth day thereafter ( Register 8 1 . No. 36 ). 

§ 455-9. Termination. 

Any subscribing state agency may cease to participate in the Interstate 
Benefit Payment Plan by filing notice of its intention with the Chairman 
of the Interstate Benefit Payments Committee of the Interstate Confer- 
ence of Employment Security Agencies. In such event, its participation 
shall cease at the expirafion of six months from the date of filing such no- 
tice. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 455, Unemployment Insurance Code. 

History 

1 . New section filed 1 2-22-69; designated effective 1 - 1 -70 ( Register 69. No. 52 ). 

2. New NOTE filed 9-3-8 1 ; effective thirtieth day thereafter ( Register 8 1 , No. 36). 

§ 455-21 . Interstate Plan for Combining Wages (Basic). 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 455, Unemployment Insurance Code 

History 

1. New sections 455-21 through 455-34 filed 12-22-69; designated effective 
1-1-70 (Register 69, No. 52). 

2. Repealer filed 1 1-30-79; designated effecfive 1-1-80 (Register 79, No. 48). 

§ 455-22. Definitions (Interstate). 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 455, Unemployment Insurance Code. 

History 
1. Repealer filed 1 1-30-79; designated effective 1-1-80 (Register 79, No. 48). 

§ 455-23. Filing of Claims (Interstate). 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 455, Unemployment Insurance Code. 

History 
I. Repealer filed 1 1-30-79; designated effective 1-1-80 (Register 79, No. 48). 

§ 455-24. Liability for Payment of Benefits (Interstate). 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Secfion 455, Unemployment Insurance Code. 

History 
1. Repealer filed 1 1-30-79; designated effective 1-1-80 (Register 79, No. 48). 

§ 455-25. Determination of Claims (Interstate). 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 455, Unemployment Insurance Code. 

History 
1. Repealer filed 1 1-30-79; designated effective 1-1-80 (Register 79, No. 48). 

§ 455-26. Reports (Interstate). 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 455, Unemployment Insurance Code. 

History 

1. Repealer filed 1 1-30-79; designated effective 1-1-80 (Register 79, No. 48). 

§ 455-27. Reimbursement of Paying State (Interstate). 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 455, Unemployment Insurance Code. 
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History 

1. Repealer filed 1 1-30-79; designated elTective 1-1-80 (Register 79, No. 48). 

§ 455-28. Exception to Combining Wages (Interstate). 

NoTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 455, Unemployment Insurance Code. 

History 
1. Repealer filed 1 1-30-79; designated effective 1-1-80 (Register 79, No. 48). 

§ 455-29. Effect of Eligibility in Paying State (Interstate). 

NoTE: Authority cited: Sections 305 and 306. Unempioynient Insurance Code. 
Reference: Section 455, Unemployment Insurance Code. 

History 
1 . Repealer filed 1 1-30-79; designated effective 1-1-80 (Register 79. No. 48). 

§ 455-30. Termination of Combining Wages (Interstate). 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 455, Unemployment Insurance Code. 

History 
1. Repealer filed 1 1-30-79; designated effective 1-1-80 (Register 79. No. 48). 

§ 455-31 . Relation to Interstate Benefit Payment 
Procedures. 

NOTE: Authority cited: Sections 305 and 306. Unemployment Insurance Code. 
Reference: Section 455, Unemployment Insurance Code. 

History 

1. Repealer filed 1 1-30-79; designated effective 1-1-80 (Register 79, No. 48). 

§ 455-32. Termination of the Plan. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 455, Unemployment Insurance Code. 

History 
1 . Repealer filed 1 1-30-79; designated effective 1-1-80 (Register 79. No. 48). 

§ 455-33. Employer Submission of Wage and Employment 
Information (Interstate). 

NOTE; Authority cited: Secfions 305 and 306, Unemployment Insurance Code. 
Reference: Section 455, Unemployment Insurance Code. 

History 
1. Repealer filed 1 1-30-79; designated effective 1-1-80 (Register 79, No. 48). 

§ 455-34. Benefit Charges Under the Interstate Plan for 

Combining Wages (Basic). 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 455, Unemployment Insurance Code. 

History 
1. Repealer filed 1 1-30-79; designated effective 1-1-80 (Register 79, No. 48). 

§ 455-41 . Extended Interstate Plan for Combining Wages. 

NOTE: Authority cited: Secdons 305 and 306, Unemployment Insurance Code. 
Reference: SecUon 455, Unemployment Insurance Code. 

History 
1. Repealer filed 11-30-79; designated effecfive 1-1-80 (Register 79, No. 48). 
For prior history, see Register 69, No. 52. 

§ 455-42. Definitions (Interstate). 

NOTE: Authority cited: Secfions 305 and 306, Unemployment Insurance Code. 
Reference: Section 455, Unemployment Insurance Code. 

History 
1. Repealer filed 1 1-30-79; designated effective 1-1-80 (Register 79, No. 48). 

§ 455-43. Filing Combined-Wage Claims (Interstate). 

NOTE; Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 455, Unemployment Insurance Code. 

History 
1. Repealer filed 1 1-30-79; designated effective 1-1-80 (Register 79, No. 48). 

§ 455-44. Payment of Benefits (Interstate). 

NOTE: Authority cited: Secfions 305 and 306, Unemployment Insurance Code. 
Reference: Section 455, Unemployment Insurance Code. 

History 
1. Repealer filed 1 1-30-79; designated effective 1-1-80 (Register 79, No. 48). 



§ 455-45. Claimant's Election to Combine Wages 
(Interstate). 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: SecUon 455, Unemployment Insurance Code. 

History 
1. Repealer filed 1 1-30-79; designated effective 1-1-80 (Register 79, No. 48). 

§ 455-46. Determination of Combined-Wage Claims 
(Interstate). 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 455, Unemployment Insurance Code. 

History 
1. Repealer filed 1 1-30-79; designated effecfive 1-1-80 (Register 79, No. 48). 

§ 455-47. Reports (Interstate). 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 455, Unemployment Insurance Code. 

History 
1. Repealer filed 1 1-30-79; designated effective 1-1-80 (Register 79, No. 48). 

§ 455-48. Reimbursement of Paying State (Interstate). 

NOTIi: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: SecUon 455, Unemployment Insurance Code. 

History 
1 . Repealer filed 1 1-30-79; designated effective 1-1-80 (Register 79. No. 48). 

§ 455-49. Exception to Combining Wages (Interstate). 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 455, Unemployment Insurance Code. 

History 
1 . Repealer filed 1 1-30-79; designated effective 1-1-80 (Register 79, No. 48). 

§ 455-50. Termination. 

NOTE; Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 455, Unemployment Insurance Code 

History 
1. Repealer filed 1 1-30-79; designated effective 1-1-80 (Register 79, No. 48). 

§ 455-51 . Employer Submission of Wage and Employment 
Information (Extended Plan). 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Secfion 455, Unemployment Insurance Code. 

History 

1. Repealer filed 1 1-30-79; designated effecfive 1-1-80 (Register 79, No. 48). 

§ 455-52. Benefit Charges Under the Extended Plan 
(Interstate). 

Note: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Secfion 455. Unemployment Insurance Code. 

History 
1. Repealer filed 1 1-30-79; designated effective 1-1-80 (Register 79, No. 48). 

§ 455-61. Consolidated Interstate Plan for Combining 
Wages. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Secfion 455, Unemployment Insurance Code. 

History 
1. Repealer filed 11-30-79; designated effecfive 1-1-80 (Register 79, No. 48). 
For prior history, see Register 70, No. 4. 

§ 455-62. Relation to Other Interstate Plans for Combining 

Wages. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 455, Unemployment Insurance Code. 

History 
1. Repealer filed 1 1-30-79; designated effective 1-1-80 (Register 79, No. 48). 

§ 455-63. Definitions (Interstate). 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Secfion 455, Unemployment Insurance Code. 

History 
1. Repealer filed 1 1-30-79; designated effective 1-1-80 (Register 79, No. 48). 

§ 455-64. Filing Consolidated Combined-Wage Claims 
(Interstate). 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Secfion 455, Unemployment Insurance Code. 
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History 
1 . Repealer filed 11-30-79; designated effeetive 1-1-80 (Register 79, No. 48). 

§ 455-65. Payments of Benefits (Interstate). 

NOTH: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 455, Unemployment Insurance Code. 

History 
1. Repealer filed 1 1-30-79: designated effective 1-1-80 (Register 79, No. 48). 

§ 455-66. Determination of Claims (Interstate). 

NoTH: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 455, Unemployment Insurance Code. 

History 
1. Repealer filed 1 1-30-79; designated effective 1-1-80 (Register 79, No. 48). 

§ 455-67. Reports (Interstate). 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 455, Unemployment Insurance Code. 

History 
1 . Repealer filed 1 1-30-79; designated effective 1-1-80 (Register 79, No. 48). 

§ 455-68. Reimbursement of Paying State (Interstate). 

NoiE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 455, Unemployment Insurance Code. 

History 
1. Repealer filed 1 1-30-79; designated effective 1-1-80 (Register 79, No. 48). 

§ 455-69. Exception to Combining Wages (Interstate). 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 455, Unemployment Insurance Code. 

History 
1. Repealer filed 1 1-30-79; designated effective 1-1-80 (Register 79, No. 48). 

§ 455-70. Termination. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 455, Unemployment Insurance Code. 

History 

1. Repealer filed 1 1-30-79; designated effective 1-1-80 (Register 79, No. 48). 

§ 455-71 . Employer Submission of Wage and Employment 
Information (Consolidated Plan). 

Note: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 455, Unemployment Insurance Code. 

History 
1. Repealer filed 1 1-30-79; designated effective 1-1-80 (Register 79, No. 48). 
For prior history, see Register 70, No. 4. 

§ 455-72. Benefit Charges Under the Consolidated Plan 
(Interstate). 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 455, Unemployment Insurance Code. 

History 
1. Repealer filed 1 1-30-79; designated effecfive 1-1-80 (Register 79, No. 48). 
For prior history, see Register 72, No. 24. 

§ 455.5-1 . Interstate Arrangement for Combining 
Employment and Wages — Purpose. 

Sections 455.5-1 through 455.5-13 of these regulations shall govern 
the department in its administrative cooperation with other states in the 
administration of the Interstate Arrangement for Combining Employ- 
ment and Wages. The Interstate Arrangement for Combining Employ- 
ment and Wages is approved by the Secretary under Section 
3304(a)(9)(B) of the Federal Unemployment Tax Act to establish a sys- 
tem whereby an unemployed worker with covered employment or wages 
in more than one state may combine all such employment and wages in 
one state, in order to qualify for benefits or to receive more benefits. 
NotE; Authority cited: Secdons 305 and 306, Unemployment Insurance Code. 
Reference: Section 455.5, Unemployment Insurance Code. 

History 

1 . New sections 455.5-1 -455.5-1 3 filed 6-8-72; effective thirtieth day thereafter 
(Register 72, No. 24). 

2. Amendment of NOTE filed 9-3-81 ; effective thirtieth day thereafter (Register 
81, No. 31). 



§ 455.5-2. Consultation with the State Agencies. 

As required by Section 3304(a)(9)(B) of the Federal Unemployment 
Tax Act, this arrangement has been developed in consultation with the 
state unemployment compensation agencies. For purposes of such con- 
sultation in its formulation and any future amendment the Secretary rec- 
ognizes, as agents of the state agencies, the duly designated representa- 
tives of the Interstate Conference of Employment Security Agencies. 

NOTf-:: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 455.5, Unemployment Insurance Code. 

History 
1. Amendment filed 9-3-81; effective thirtieth dav thereafter (Register 81, No. 
36). 

§ 455.5-3. Interstate Cooperation. 

Each state will cooperate with every other state by impleinenling such 
rules, regulations and procedures as may be prescribed for the operation 
of this arrangement. Each state agency shall identify the paying and the 
transferring state with respect to combined-wage claims filed in its state. 
NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 455.5, Unemployment Insurance Code. 

History 
1 . New NOTE filed 9-3-8 1 ; effective thirtieth day thereafter ( Register 8 1 , No. 36 ). 

§ 455.5-4. Rules, Regulations, Procedures, Forms, 
Resolution of Disagreements. 

All states shall operate in accordance with such rules, regulations and 
procedures, and shall use such forms, as shall be prescribed by the Secre- 
tary in consultation with the state unemployment compensation agen- 
cies. All rules, regulations and standards prescribed by the Secretary with 
respect to intrastate claims will apply to claims filed under this arrange- 
ment unless they are clearly inconsistent with the an-angement. The Sec- 
retary shall resolve any disagreement between states concerning the op- 
eration of the arrangement, with the advice of the duly designated 
representatives of the state unemployment compensation agencies. 
NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 455.5, Unemployment Insurance Code. 

History 
1. Amendment filed 9-3-81; effective thirtieth day thereafter (Register 81, No. 
36). 

§ 455.5-5. Effective Date (Interstate Arrangement). 

History 
1. Repealer filed 9-3-8 1 ; effective thirtieth day thereafter (Register 81, No. 36). 

§ 455.5-6. Definitions. 

As used in Sections 455.5-1 through 455.5-13 of these regulations 
and for the purpose of this arrangement and the procedures issued to ef- 
fectuate it: 

(a) "State" includes the States of the United States of America, the Dis- 
trict of Columbia, and the Commonwealth of Puerto Rico, and includes 
the Virgin Islands effective on January 1 , 1 978. 

(b) "State agency" means the agency which administers the unem- 
ployment compensation law of a state. 

(c) "Combined-wage claim" means a claim filed under this arrange- 
ment. 

(d) "Combined-wage claimant" means a claimant who has covered 
wages under the unemployment compensation law of more than one state 
and who has filed a claim under this arrangement. 

(e) "Arrangement" and "Interstate Arrangement" means the Interstate 
Arrangement for Combining Employment and Wages described in Sec- 
tion 455.5-1 of these regulations. 

(f) "Paying state" means: 

(1) The state in which a combined-wage claimant files a combined- 
wage claim if the claimant qualifies for unemployment benefits in that 
state on the basis of combined employment and wages. 

(2) If the state in which a combined-wage claim is filed is not the pay- 
ing state under the criterion set forth under paragraph ( 1 ) of this subdivi- 
sion, or if the combined-wage claim is filed in Canada, then that state 
where the combined-wage claimant was last employed in covered em- 
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ployment among the states in which the claimant qualified for unemploy- 
ment benefits on the basis of combined employment and wages. 

(g) "Transferring state" means a state in which a combined-wage 
claimant had covered employment and wages in the base period of a pay- 
ing state, and which transfers such employment and wages to the paying 
state for its use in determining the benefit rights of such claimant under 
its law. 

(h) "Employment" means all services which are covered under the un- 
employment compensation law of a state, whether expres.sed in terms of 
weeks of work or otherwise. 

(i) "Wages" means all remuneration for "employment" as defined by 
subdivision (h) of this section. 

(j) "Secretary" means the Secretary of Labor of the United States. 

(k) "Base period" and "benefit year" means the base period and benefit 
year applicable under the unemployment compensation law of the pay- 
ing state. 

NOTE; Authority cited; Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 455.5. Unemployment Insurance Code. 

History 

1. Amendment of subsections (a) and (f) filed 11-30-79: designated effective 
l-l-80(Register79. No. 48). 

2. Amendment filed 9-3-81; effective thirtieth day thereafter (Register 81, No. 
36). 



§ 455.5-7. Election to File a Combined-Wage Claim. 

(a) Any unemployed individual who has had employment covered un- 
der the unemployment compensation law of two or more "states," wheth- 
er or not he is monetarily qualified under one or more of them, may elect 
to file a combined-wage claim. He may not so elect, however, if he has 
established a benefit year under any state or federal unemployment com- 
pensation law and: 

( 1 ) His benefit year has not ended; and 

(2) He still has unused benefit rights based on such benefit year. 

(b) For the purposes of this arrangement, a claimant shall not be con- 
sidered to have unused benefit rights based on a benefit year which he has 
established under a state or federal unemployment compensation law if: 

( 1 ) He has exhausted his rights to all benefits based on such benefit 
year; or 

(2) His rights to such benefits have been postponed for an indefinite 
period or for the entire period in which benefits would otherwise be pay- 
able; or 

(3) Benefits are affected by the application of a seasonal restriction. 

(c) If an individual elects to file a combined-wage claim, all employ- 
ment and wages in all states in which he worked during the base period 
of the paying state must be included in such combining, except employ- 
ment and wages which are not transferable under subdivision (b) of Sec- 
tion 455.5-9 of these regulaUons. 

(d) Such a potential combined-wage claimant may withdraw his com- 
bined-wage claim within the period prescribed by the law of the paying 
state for filing an appeal, protest, or request for redetermination (as the 
case may be) from the monetary determination of the combined-wage 
claim, if he either: 

( 1 ) Repays in full any benefits paid to him thereunder; or 

(2) Authorizes each state against which he files a substitute claim for 
benefits to withhold and forward to the paying state a sum sufficient to 
repay such benefits. 

(e) If the combined-wage claimant files his claim in a state other than 
the paying state, he shall do so pursuant to the Interstate Benefit Payment 
Plan. (See Sections 455-1 through 455-9 of these regulations.) 
NoTK: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 455.5, of the Unemployment Insurance Code. 

History 

1. Amendment filed 9-3-81; effective thirtieth day thereafter (Register 81, No. 
36). 



§ 455.5-8. Responsibilities of the Paying State — Transfer 
of Employment and Wages — Payment of 
Benefits. 

(a) The paying state shall request the transfer of a combined-wage 
claimant's employment and wages in all states during its base period, and 
shall determine his or her entitlement to benefits (including additional 
benefits, extended benefits and dependents' allowances when applica- 
ble) under the provisions of its law based on employment and wages in 
the paying state, if any, and all such employment and wages transferred 
to it hereunder. The paying state shall apply all the provisions of its law 
to each determination made hereunder, even if the combined-wage 
claimant has no earnings in covered employment in that stale, except that 
the paying state may not determine an issue which has previously been 
adjudicated by a transferring state. Such exception shall not apply, how- 
ever, if the transferring state's determination of the issue resulted in mak- 
ing the combined-wage claim possible under paragraph (2) of subdivi- 
sion (b) of Section 455.5-7 of these regulations. If the paying state fails 
to establish a benefit year for the combined-wage claimant, or if he or she 
withdraws his or her claim as provided herein, it shall return to each tran- 
sferring state all employment and wages. 

(b) Notices of Determination. The paying state shall give to the claim- 
ant a notice of each of its determinations on his or her combined-wage 
claim that he or she is required to receive under the Secretary's Claim De- 
terminations Standard and the contents of such notice shall meet such 
Standard. When the claimant is filing his or her combined-wage claims 
in a state other than the paying state, the paying state shall send a copy 
of each such notice to the local office in which the claimant filed such 
claims. 

(c) Redeterminations. 

( 1 ) Redeterminations may be made by the paying state in accordance 
with its law based on additional or corrected information received from 
any source, including a transferring state, except that such information 
shall not be used as a basis for changing the paying state if benefits have 
been paid under the combined-wage claim. 

(2) When a determination is made, as provided in paragraph (a) of this 
secfion, which suspends the use of wages earned in employment with an 
educational institution during a prescribed period between successive 
academic years or terms or other periods as prescribed in the law of the 
paying state in accordance with Section 3304(a)(6)(A)(i)-(iv) of the In- 
ternal Revenue Code of 1 954, the paying state shall furnish each transfer- 
ring state involved in the combined-wage claim an adjusted determina- 
tion used to recompute each state's proportionate share of any charges 
that may accumulate for benefits paid during the period of suspended use 
of school wages. Wages which are suspended shall be retained by the 
paying state for possible future reinstatement to the combined-wage 
claim and shall noi. be returned to the transferring state. 

(d) Appeals. 

( 1 ) Except as provided in paragraph (3) of this subdivision, where the 
claimant files his or her combined-wage claim in the paying state, any 
protest, request for redetermination or appeal shall be in accordance with 
the law of such stale. 

(2) Where the claimant files his or her combined-wage claim in a state 
other than the paying state, or under the circumstances described in para- 
graph (3) of this subdivision, any protest, request for determination or ap- 
peal shall be in accordance with the Interstate Benefit Payment Plan. (See 
Secfions 455-1 through 455-9 of these regulations.) 

(3) To the extent that any protest, request for redetermination or appeal 
involves a dispute as to the coverage of the employing unit or services in 
a transferring state, or otherwise involves the amount of employment and 
wages subject to transfer, the protest, request for redetermination or ap- 
peal shall be decided by the transferring state in accordance with its law. 

(e) Recovery of Prior Overpayments. If there is an overpayment out- 
standing in a transferring state and such transferring state so requests, the 
overpayment shall be deducted from any benefits the paying state would 
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otherwise pay to the claimant on his or her combined-wage claim except 
to the extent prohibited by the law of the paying state. The paying state 
shall transmit the amount deducted to the transferring state or credit the 
deduction against the transferring state's required reimbursement under 
this arrangement. This subdivision shall apply to overpayments only if 
the transferring state certifies to the paying state that the determination 
of overpayment was made within three years before the combined-wage 
claim was filed and that repayment by the claimant is legally required and 
enforceable against him or her under the law of the transferring state. 
(f) Statement of Benefit Charges. 

( 1 ) At the close of each calendar quarter, the paying state shall send 
each transferring state a statement of benefits charged during such quar- 
ter to such state as to each combined-wage claimant. 

(2) Except as provided in paragraphs (c)(2), (f)(3). and (f)(5) of this 
regulation, each such charge shall bear the same ratio to the total benefits 
paid to the combined-wage claimant by the paying state as his or her 
wages transferred by the transferring state bear to the total wages used in 
such determination. Each such ratio shall be computed as a percentage, 
to three or more decimal places. 

(3) Charges to the transferring state shall not include the costs of any 
benefits paid which are funded or reimbursed from the Federal Unem- 
ployment Benefits and Allowances account in the U.S. Department of 
Labor appropriation, including: 

(A) Benefits paid pursuant to 5 U.S.C. 8501-8525; and 

(B) Benefits which are reimbursable under Part B of Title II of the 
Emergency Jobs and Unemployment Assistance Act of 1974 (Pub.L. 
93-567). 

(4) With respect to benefits paid after December 31, 1978, except as 
provided in paragraphs (3) and (5) of this subdivision, all transferring 
states will be charged by the paying state for extended benefits in the 
same manner as for regular benefits. 

(5) With respect to new claims established a benefit year effective on 
and after July 1, 1977, the United States shall be charged directly by the 
paying state, in the same manner as is provided in paragraphs ( 1 ) and (2) 
of this subdivision, in regard to federal civilian service and wages and 
federal military service and wages assigned or transferred to the paying 
state and included in combined-wage claims in accordance with Parts 
609, 6 1 4, and 6 1 6 of Chapter V of Title 20 of the Code of Federal Regula- 
tions. With respect to new claims effective before July 1 , 1977, prior law 
shall apply. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 455.5, Unemployment Insurance Code. 

History 

1. Amendment filed 11-30-79; designated effective 1-1-80 (Register 79, No. 48), 

2. Amendment filed 9-3-81; effective thirtieth day thereafter (Register 81, No. 
36). 



§ 455.5-9. Responsibilities of Transferring States 
(Interstate). 

(a) Transfer of Employment and Wages. Each transferring state shall 
promptly transfer to the paying state the employment and wages the com- 
bined-wage claimant had in covered employment during the base period 
of the paying state. Any employment and wages so transferred shall be 
transferred without restriction as to their use for determination and bene- 
fit payments under the provisions of the paying state's law. 

(b) Employment and Wages Not Transferable. Employment and 
wages transferred to the paying state by a transferring state shall not in- 
clude: 

( 1 ) Any employment and wages which have been transferred to any 
other paying state and not returned unused, or which have been used in 
the transferring state as the basis of a monetary determination which es- 
tablished a benefit year. 

(2) Any employment and wages which have been canceled or are 
otherwise unavailable to the claimant as a result of a determination by the 
transferring state made prior to its receipt of the request for transfer, if 
such determination has become final or is in the process of appeal but is 



still pending. If the appeal is finally decided in favor of the combined- 
wage claimant, any employment and wages involved in the appeal shall 
forthwith be transferred to the paying state and any necessary redetermi- 
nation shall be made by such paying state. 

(c) Reimbursement of Paying State. Each transferring state shall, as 
soon as practicable after receipt of a quarterly statement of charges de- 
scribed herein, reimburse the paying state accordingly. 

NOTI-: Authority cited: Sections 305 and 306. Unemployment Insurance Code. 
Reference: Section 455.5, Unemployment Insurance Code. 

History 
1. Amendment filed 9-3-81; effective thirtieth day thereafter (Reaistcr 81. No. 
36). 

§ 455.5-10. Reuse of Employment and Wages (Interstate). 

Employment and wages which have been used under this arrangement 
for a determinaUon of benefits which establishes a benefit year shall not 
thereafter be used by any state as the basis for another monetary determi- 
nation of benefits. 

NOTIi: Authority cited: Sections 305 and 306. Unemployment Insurance Code. 
Reference: Section 455.5, Unemployment Insurance Code. 

History 

1 . New NOTE filed 9-3-8 1 ; effective thirtieth day thereafter ( Register 8 1 . No. 36). 

§ 455.5-1 1 . Amendment of Interstate Arrangement. 

History 
1. Repealer filed 9-3-81; effective thirtieth day thereafter (Register 81. No. 36). 

§ 455.5-1 2. Employer Submission of Employment and 
Wage Information (Interstate Arrangement). 

NotE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 455.5, Unemployment Insurance Code. 

History 

1 . New NOTE filed 9-3-8 1 ; effective thirtieth day thereafter ( Register 8 1 . No. 36 ). 

2. Repealer filed 7-23-96; operative 8-22-96 (Register 96. No. 30). 

§ 455.5-1 3. Benefit Charges Under the Interstate 
Arrangement. 

(a) The department shall charge benefits paid pursuant to a combined- 
wage claim under the Interstate Arrangement for Combining Employ- 
ment and Wages in the following manner: 

( 1 ) Whenever California is not the paying state and has transferred em- 
ployment or wages to another state which are used for the payment of 
benefits for which California is liable, benefits paid to an unemployed in- 
dividual based upon such transferred employment or wages paid to the 
individual by an employer covered in California shall be charged against 
the reserve account of the employer or shall be reimbursed to the Unem- 
ployment Fund by the employer if the employer is covered in California 
on an additional cost of benefits or a cost of benefits paid and charged ba- 
sis, but if transferred employment or wages were paid to the individual 
by more than one employer covered in California such benefits paid shall 
be charged to the respective reserve accounts of such employers covered 
in California or be reimbursed by such employers covered in California 
on an additional cost of benefits or a cost of benefits paid and charged ba- 
sis in the proporfion that the total of such transferred employment or 
wages paid to the individual by each such employer covered in California 
bears to the total transferred employment or wages paid to the individual 
by all employers covered in California. Employers covered in California 
shall be enfitled to rulings in accordance with the California Unemploy- 
ment Insurance Code. 

(2) Whenever California is the paying state, the provisions of the Cali- 
fornia Unemployment Insurance Code shall apply to the disposition of 
charges and liability for benefits paid that are not reimbursable by anoth- 
er state. 

(b) Except as modified by this section, the provisions of Article 4 
(commencing with Section 1025) of Chapter 4, Part 1 , Division 1 , and of 
Article 3 (commencing with Section 1326) of Chapter 5, Part 1, Division 
1 of the California Unemployment Insurance Code with respect to proce- 
dures for rulings relating to benefit charges shall apply to a combined- 
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wage claim under the Interstate Arrangement for Combining Employ- 
ment and Wages. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 455.5. Unemployment Insurance Code. 

History 

1 . New NOTE filed 9-3-8 1 ; effective thirtieth day thereafter (Register 8 1 . No. 36). 



Chapter 3. Scope or Coverage 



Article 1. Employment 

§ 606-1 . Assistant and Substitute 

Employees — Constructive Knowledge. 

(a) "Constructive knowledge" by an employing unit of the work of 
each individual employed to perform or to assist in performing the work 
of any employee of that employing unit, whether or not the individual 
was hired or paid directly by the employing unit, exists under any of the 
following circumstances: 

( 1 ) The extent of the territory to be covered, or the amount of work to 
be done is such that the work of the employee cannot be performed with- 
out the assistance of another individual. 

(2) The nature of the business is such that the employment of an assis- 
tant or substitute individual will be required to perform or to assist in per- 
forming the work of the employee. 

(3) The amount or the method of computation of the compensation in- 
dicates that the remuneration is in excess of that normally expected to be 
paid solely to one employee for the performance of the work. 

(4) The employment of an assistant or substitute individual in the par- 
ticular work involved is a customary practice, or is required by a union 
agreement or the contract of employment. 

(5) The employing unit has given the employee general authority to 
take such action as in his judgment is required for performance of the 
work. 

(b) The department shall not be precluded by this regulation from con- 
sidering circumstances, in addition to those enumerated in subdivision 
(a) of this section, as constituting "constructive knowledge." 

(c) The fact that an employing unit pays a lump sum to an employee 
and that employee, in turn, hires, directs, controls and pays an assistant 
or substitute individual is not controlling. Neither is it controlling if a 
contract of employment provides that an individual engaged by an em- 
ployee to assist him in performing or to perform his work shall be his em- 
ployee rather than an employee of the employing unit. 

NOTi:: Authority cited: Sections 306 and 2602, Unemployment Insurance Code. 
Reference; Section 606, Unemployment Insurance Code. 

History 
1 . New section filed 8-5-60; designated effective 8-15-60 (Register 60, No. 17). 

§ 607-1 . Segregation of Exempt Services and Subject 
Employment. 

NOTIi: Authority cited; Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 607, Unemployment Insurance Code. 

History 
I . Amendment filed 12-1 8-78; effective thirtieth day thereafter (Register 78, No. 
50). 



2. Amendment fded 1 1-20-81 ; effective thirtieth day thereafter (Register 81, No. 
47). 

3. Repealer filed 7-23-96; operative 8-22-96 (Register 96, No. 30). 

§ 607-2. Segregation. 

NOTI:: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 607, Unemployment Insurance Code. 

History 
1 . Repealer filed 1 2- 1 8-78; effective thirtieth day thereafter (Register 78, No. 50). 

§ 612-1. Services in Connection with Christmas Trees, 
Forestry and Lumbering. 

NOTH; Authority cited: Sections 305.1 and 306.1, Unemployment Insurance 
Code. Issuing agency: Department of Benefit Payments. 

History 

1 . New section filed 2-6-76; effective thirtieth day thereafter (Register 76, No. 6). 

2. Repealer filed 1 1 -20-8 1 ; effective thirtieth day thereafter (Register 8 1 , No. 47 ). 

§ 61 2(a)-1 . Land Leveling. 

NotH: Authority cited: Secfions 305.1 and 306.1, Unemployment Insurance 
Code. Issuing agency; Department of Benefit Payments. 

History 

1 . New section filed 2-6-76; effective thirtieth day thereafter (Register 76, No. 6). 

2. Repealer filed 1 1-20-81 ; effective thirtieth day thereafter (Register 81, No. 47). 

§612(a)-2. Fertilizing. 

NOTE: Authority cited: Secfions 305.1 and 306.1, Unemployment Insurance 
Code. Issuing agency: Department of Benefit Payments. 

History 

1 . New section filed 2-6-76; effective thirtieth day thereafter (Register 76, No. 6). 

2. Repealer filed 1 1 -20-8 1 ; effective thirtieth day thereafter (Register 8 1 , No. 47). 

§ 61 2(b)-1 . Sowing and Planting. 

NOTE; Authority cited; Sections 305.1 and 306.1, Unemployment Insurance 
Code. Issuing agency; Department of Benefit Payments. 

History 

1 . New section filed 2-6-76; effective thirtieth day thereafter (Register 76, No. 6). 

2. Repealer filed 1 1 -20-8 1 ; effecti\ e thirtieth day thereafter ( Register 8 1 , No. 47 ). 

§612(b)-2. Grain and Seed Cleaning. 

NOTE: Authority cited: Secfions 305.1 and 306.1, Unemployment Insurance 
Code. Issuing agency; Department of Benefit Payments. 

History 

1 . New section filed 2-6-76; effecfive thirUeth day thereafter (Register 76, No. 6). 

2. Repealer filed 1 1-20-8 1 ; effective thirtieth day thereafter (Register 8 1 , No. 47). 

§ 61 2(c)-1 . Cultivation and Thinning. 

NOTE: Authority cited; Secfions 305.1 and 306.1, Unemployment Insurance 
Code. Issuing agency: Department of Benefit Payments. 

History 

1 . New section filed 2-6-76; effective thirtieth day thereafter (Register 76, No. 6). 

2. Repealer filed 1 1 -20-8 1 ; effective thirtieth day thereafter (Register 8 1 , No. 47 ). 

§ 612(c)-2. Weed Control. 

NOTE; Authority cited; Sections 305.1 and 306.1, Unemployment Insurance 
Code. Issuing agency: Department of Benefit payments. 

History 

1 . New section filed 2-6-76; effective thirtieth day thereafter (Register 76, No. 6). 

2. Repealer filed 1 1-20-8 1 ; effective thirtieth day thereafter (Register 8 1 . No. 47). 
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§612(c)-3. Heating. 

Nt)TH: Authority cited: Sections 305.1 and 306.1. Unemployment Insurance 
C\)de. Issuing agency: Depaitment of Benefit Payments. 

History 

1 . New section filed 2-6-76; effective thirtieth day thereafter (Register 76, No. 6). 

2. Repealer filed 1 1 -20-8 1 ; effective thirtieth day thereafter ( Register 8 1 , No. 47). 

§ 612(c)-4. Fumigating, Spraying and Dusting. 

NOTF:: Authority cited: Sections 305.1 and 306.1, Unemployment Insurance 
Code. Issuing agency: Department of Benefit Payments. 

HLSTORY 

1 . New section filed 2-6-76; effective thirtieth day thereafter ( Register 76, No. 6). 

2. Repealer filed 1 1-20-8 1 ; effective thirtieth day thereafter (Register 81 , No. 47). 

§ 61 2(d)-1 . Nonprofit Operation of Ditches, Canals, 
Reservoirs, or Waterways. 

NOTH: Authority cited: Sections 305.1 and 306.1, Unemployment Insurance 
Code. Issuing agency: Depailment of Benefit Payments. 

Hlstory 

1 . New section filed 2-6-76; effective thirtieth day thereafter (Register 76, No. 6). 

2. Repealer filed 1 1-20-81 ; effective thirtieth day thereafter (Register 81 , No. 47). 

§ 61 2(e)-1 . Harvesting. 

NOTH: Authority cited: Sections 305.1 and 306.1, Unemployment Insurance 
Code. Issuing agency: Department of Benefit Payments. 

History 

1 . New section filed 2-6-76; effective thirtieth day thereafter (Register 76, No. 6). 

2. Repealer filed 1 1-20-8 1 ; effective thirtieth day thereafter (Register 8 1 , No. 47 ). 

§ 61 2(f)-1 . Assembly and Storage. 

NOTE: Authority cited: Sections 305.1 and 306.1, Unemployment Insurance 
Code. Issuing agency: Department of Benefit Payments. 

History 

1 , New section filed 2-6-76; effective thirtieth day thereafter (Register 76. No. 6). 

2. Repealer filed 1 1-20-81; effective thirtieth day thereafter (Register 81, No. 47). 

§ 612(g)-1. Raising, Feeding, and Management of 

Livestock, Mink, Poultry, Rabbits, and Bees. 

NotE: Authority cited: Sections 305.1 and 306.1, Unemployment Insurance 
Code. Issuing agency: Department of Benefit Payments 

History 

1 . New section filed 2-6-76; effective thirtieth day thereafter (Register 76. No. 6). 

2. Repealer filed 1 1-20-8 1 ; effective thirtieth day thereafter (Register 8 1 , No. 47). 

§613-1. Major Part. 

NOTE: Authority cited: Sections 305.1 and 306.1, Unemployment Insurance 
Code. Issuing agency: Department of Benefit Payments. 

History 

1 . New section filed 2-6-76; effective thirtieth day thereafter (Register 76, No. 6). 

2. Repealer filed 1 1-20-8 1 ; effective thirtieth day thereafter (Register 8 1 , No. 47). 



§613(a)-2. Drying. 

NotE: Authority cited: Sections 305.1 and 306.1, Unemployment Insurance 
Code. Issuing agency: Department of Benefit Payments. 

History 

1. New section filed 2-6-76; effective thirtieth day thereafter (Register 76, No. 6). 

2. Repealer filed 1 1 -20-8 1 : effective thirtieth day thereafter ( Register 8 1 , No. 47 ). 



§ 613(a)-3. Packing (Other Than Field Packing). 

NOTH: Authority cited: Sections 305.1 and 306.1, Unemployment Insurance 
Code. Issuing agency: Department of Benefit Payments. 

History 

1 . New section filed 2-6-76; effective thirtieth day thereafter ( Register 76, No. 6). 

2. Repealer filed 1 1-20-8 1 ; effective thirtieth day thereafter ( Register 8 1 . No. 47 ). 



§ 613(a)-4. Processing — Unmanufactured State. 

NOTE: Authority cited: uSecfions 305.1 and 306.1, Unemployment Insurance 
Code. Issuing agency: Department of Benefit Payments. 

History 

1. New section filed 2-6-76; effective thirtieth day thereafter (Register 76, No. 6). 

2. Repealer filed 1 1-20-8 1 ; effective thirtieth day thereafter ( Register 8 1 . No. 47 ). 



§613(a)-5. Marketing. 

NOTE: Authority cited: Sections 305.1 and 306.1, Unemployment Insurance 
Code. Issuing agency: Department of Benefit Payments. 

History 

1 . New section filed 2-6-76; effective thirtieth day thereafter (Register 76, No. 6). 

2. Repealer filed 1 1-20-8 1 ; effective thirtieth day thereafter (Register 8 1 , No. 47). 



§ 613(a)-6. Cotton Ginning, Cottonseed Oil, and 
Cottonseed Feed. 

NOTE: Authority cited: Sections 305.1 and 306.1, Unemployment Insurance 
Code. Issuing agency: Department of Benefit Payments. 

History 

1 . New section filed 2-6-76; effective thirtieth day thereafter (Register 76, No. 6). 

2. Repealer filed 1 1-20-8 1 ; effective thirtieth day thereafter (Register 8 1 , No. 47). 



§ 613(a)-7. Specialized Services in Connection with 
Handling, Drying, Packing, Packaging, 
Processing, Freezing, Grading, Storing, or 
Marketing Facilities. 

NOTE: Authority cited: Sections 305.1 and 306.1, Unemployment Insurance 
Code. Issuing agency: Department of Benefit Payments. 

History 

1 . New section filed 2-6-76; effective thirtieth day thereafter (Register 76, No. 6). 

2. Repealer filed 1 1-20-8 1 ; effective thirtieth day thereafter (Register 8 1 , No. 47). 



§ 613(a)-1. Agricultural Labor Performed in the Employ of 
the Owner or Tenant of a Farm in Connection 
with Handling, Drying, Packing, Processing, 
etc. 

NOTE: Authority cited: Sections 305.1 and 306.1, Unemployment Insurance 
Code. Issuing agency: Department of Benefit Payments. 

History 

1 . New section filed 2-6-76; effective thirtieth day thereafter (Register 76, No. 6). 

2. Repealer filed 1 1-20-8 1 ; effective thirtieth day thereafter (Register 81 , No. 47). 



§ 613(b)-1. Specialized Services in Connection with 
Operation, Management, Conservation, 
Improvement or Maintenance of 
Farm — General. 

Note: Authority cited: Sections 305.1 and 306.1, Unemployment Insurance 
Code. Issuing agency: Department of Benefit Payments. 

History 

1 . New section filed 2-6-76; effective thirtieth day thereafter ( Register 76, No. 6). 

2. Repealer filed 1 1 -20-8 1 ; effective thirtieth day thereafter ( Register 8 1 , No. 47). 
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§613(b)-2. Specialized Services — Construction, 
IVIaintenance and Repair of Dwellings, 
Buildings, Equipment, Roads, and Other 
Facilities. 

NOTE: Authority cited: Sections 305.1 and 306.1, Unemployment Insurance 
Code. Issuing agency: Department of Benefit Payments. 

History 

1 . New section filed 2-6-76; effective thirtieth day thereafter (Register 76. No. 6). 

2. Repealer filed 1 1 -20-81 ; effective thirtieth day thereafter ( Register 8 1 , No. 47 ). 

§ 613(b)-3. Specialized Services in Connection with 
Storing, Transporting, and Ferrying 
Equipment. 

NoTE: Authority cited: Sections 305.1 and 306.1, Unemployment Insurance 
Code. Issuing agency: Department of Benefit Payments. 

History 

1 . New section filed 2-6-76; effective thirtieth day thereafter (Register 76, No. 6). 

2. Repealer filed 1 1-20-81 ; effective thirtieth day thereafter (Register 81 , No. 47). 

§ 613(b)-4. Specialized Services— Water Well Drilling. 

NotE: Authority cited: SecUons 305.1 and 306.1, Unemployment Insurance 
Code. Issuing agency: Department of Benefit Payments. 

History 

1 . New section filed 2-6-76; effective thirtieth day thereafter (Register 76, No. 6). 

2. Repealer filed 1 1-20-81 ; effecfive thirtieth day thereafter (Register 81 , No. 47). 

§ 61 3(c)-1 . Irrigation or Operation or Maintenance of 

Ditches, Canals, Reservoirs, or Waterways in 
Employ of Owner or Tenant of Farm. 

Note: Authority cited: Sections 305.1 and 306.1, Unemployment Insurance 
Code. Issuing agency; Department of Benefit Payments. 

History 

1 . New section filed 2-6-76; effective thirtieth day thereafter (Register 76, No. 6). 

2. Repealer filed 1 1-20-81 ; effective thirtieth day thereafter (Register 8 1 , No. 47). 

§ 613(d)-1. Nurseries — Commercial Operations. 

NOTE: Authority cited: Secdons 305.1 and 306.1, Unemployment Insurance 
Code. Issuing agency: Department of Benefit Payments. 

History 

1 . New section filed 2-6-76; effective thirtieth day thereafter (Register 76, No. 6). 

2. Repealer filed 1 1-20-81 ; effecfive thirtieth day thereafter (Register 81 , No. 47). 

§ 613(d)-2. Terminal Market. 

NOTE: Authority cited: Secdons 305.1 and 306.1, Unemployment Insurance 
Code. Issuing agency: Department of Benefit Payments. 

History 

1 . New section filed 2-6-76; effecfive thirtieth day thereafter (Register 76, No. 6). 

2. Repealer filed 1 1 -20-8 1 ; effective thirtieth day thereafter (Register 8 1 , No. 47). 

§ 61 4-1 . Definition of a Farm. 

NOTE: Authority cited: Sections 305.1 and 306.1, Unemployment Insurance 
Code. Issuing agency: Department of Benefit Payments. 

History 

1 . New section filed 2-6-76; effecfive thirtieth day thereafter (Register 76, No. 6). 

2. Repealer filed 1 1-20-81 ; effecfive thirtieth day thereafter (Register 81, No. 47). 

§ 614-2. Nurseries. Propagating, Growing, Harvesting, and 
Assembly and Storage of Nursery Stock. 

NOTE: Authority cited: Sections 305.1 and 306.1, Unemployment Insurance 
Code. Issuing agency: Department of Benefit Payments. 

History 

1 . New section filed 2-6-76; effecfive thirtieth day thereafter (Register 76, No. 6). 

2. Repealer filed 1 1-20-81 ; effecfive thirtieth day thereafter (Register 81 , No. 47). 



Article 1 .5. Employee 

§ 621(b)-1. Employer-Employee Relationship: Common 
Lav/ Rules. 

The definition of a common law employee shall be in accordance with 
the regulations issued pursuant to Section 13004 of the code. 

Note:: Authority cited: Sections 305 and 306. Unemployment Insurance Code. 
Reference: Secdon 621, Unemployment Insurance Code. 

History 

1. New article 1.5 (sections 621(b)-l and 621(c)-l) filed 6-8-72; effective thir- 
tieth day thereafter (Register 72. No. 24). 

2. Amendment filed 6'-18-81 ; effective thirtieth day thereafter (Register 81 , No. 
25). 

3. Amendment filed 5-12-92; operative 6-1 1-92 (Register 92, No. 20). 

§ 621(c)-1. Special Classes of Employees: Agent-Driver, 
Commission-Driver; Traveling or City 
Salesman; Home Worker. 

(a) Occupational Groups. Under subdivision (c) of Section 621 of the 
code, individuals arc employees if they perforin services for remunera- 
tion under certain prescribed circumstances in the following occupation- 
al groups: 

(1 ) As an agent-driver or commission-driver engaged in distributing 
meat products, vegetable products, fruit products, bakery products, bev- 
erages (other than milk), or laundry or dry-cleaning services for his or 
her principal. 

(2) As a traveling or city salesman, other than as an agent-driver or 
commission-driver, engaged upon a full-time basis in the solicitation on 
behalf of, and the transmission to, his or her principal (except for sideline 
sales activities on behalf of some other person) of orders from whole- 
salers, retailers, contractors, or operators of hotels, restaurants, or other 
similar establishments for merchandise for resale or supplies for use in 
their business operations. 

(3) As a home worker performing work, according to specifications 
furnished by the person for whom the services are performed, on materi- 
als or goods furnished by such person which are required to be returned 
to such person or a person designated by him or her. 

(b) General. In order for an individual to be an employee pursuant to 
subdivision (c) of Section 621 of the code, the individual must perform 
services in an occupation falling within one of the three occupational 
groups enumerated in subdivision (a) of this section. If the individual 
does not perform services in one of the designated occupational groups, 
he or she is not an employee under this section. An individual who is not 
an employee under this secdon may nevertheless be an employee pur- 
suant to other subdivisions of Section 621 of the code. The language used 
to designate the respecfive occupational groups relates to fields of en- 
deavor in which particular designations are not necessarily in universal 
use with respect to the same service. The designations are addressed to 
the actual services without regard to any technical or colloquial labels 
which may be attached to such services. Thus, a determination whether 
services fall within one of the designated occupational groups depends 
upon the facts of the particular situation. 

The factual situadons set forth below are illustradve of some of the in- 
dividuals falling within each of the three occupational groups enumer- 
ated in subdivision (a) of this secdon. The illustradve factual situadons 
are as follows: 

( 1 ) Agent-driver or commission-driver. This occupadonal group in- 
cludes agent-drivers or commission-drivers who are engaged in distrib- 
uting meat or meat products, vegetables or vegetable products, fruit or 
fruit products, bakery products, beverages (other than milk), or laundry 
or dry-cleaning services for their principals. An agent-driver or commis- 
sion-driver includes an individual who operates his or her own truck or 
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Ihc truck of a person for whom he or she performs services, serves cus- 
tomers designated by such person as well as those solicited on his or her 
own, and whose compensation is a commission on his or her sales or the 
difference between the price he or she charges his or her customers and 
the price he or she pays to such person for the product or service. 

(2) Traveling or city salesman. 

(A) This occupational group includes a city or traveling salesman who 
is engaged upon a full-time basis in the solicitation on behalf of, and the 
transmission to, his or her principal (except for sideline sales activities 
on behalf of some other person or persons) of orders from wholesalers, 
retailers, contractors, or operators of hotels, restaurants, or other similar 
establishments for merchandise for resale or supplies for use in their busi- 
ness operations. An agent-driver or commission-driver is not within this 
occupational group. City or traveling salesmen who sell to retailers or to 
the others specified, operate off the premises of their principals, and are 
generally compensated on a commission basis, are within this occupa- 
tional group. Such salesmen are generally not controlled as to the details 
of their services or the means by which they cover their territories, but in 
the ordinary case they are expected to call on regular customers with a 
fair degree of regularity. 

(B) In order for a city or traveling salesman to be included within this 
occupational group, his or her entire or principal business activity must 
be devoted to the solicitation of orders for one principal. Thus, the multi- 
ple-line salesman generally is not within this occupational group. How- 
ever, if the salesman solicits orders primarily for one principal, he or she 
is not excluded from this occupational group solely because of sideline 
sales activities on behalf of one or more other persons. In such a case, the 
salesman is within this occupational group only with respect to the ser- 
vices performed for the person for whom he or she primarily solicits or- 
ders and not with respect to the services performed for such other per- 
sons. The following examples illustrate the application of the foregoing 
provisions: 

EXAMPLE 1. Salesman A' s principal business activity is the solicita- 
tion of orders from retail pharmacies on behalf of the X Wholesale Drug 
Company. A also occasionally solicits orders for drugs on behalf of the 
Y and Z companies. A is within this occupational group with respect to 
his services for the X Company but not with respect to his services for 
either the Y Company or the Z Company. 

EXAMPLE 2. Salesman B"s principal business activity is the solicita- 
tion of orders from retail hardware stores on behalf of the R Tool Compa- 
ny and the S Cooking Utensil Company. B regularly solicits orders on be- 
half of both companies. B is not within this occupational group with 
respect to the services performed for either the R Company or the S Com- 
pany. 

EXAMPLE 3. Salesman C's principal business activity is the house- 
to-house solicitation or orders on behalf of the T Brush Company. C oc- 
casionally solicits such orders from retail stores and restaurants. C is not 
within this occupational group. 

(3) Home Worker. This occupational group includes a worker who 
performs services off the premises of the person for whom the services 
are performed, in the home of the worker, under the conditions specified 
by the code. 

EXAMPLE 4. A manufacturer of plumbing products hired workers to 
pick up parts at the plant, take the parts to the homes of the workers, as- 
semble the parts into such products as pistons, flappers for toilet tanks, 
and repair kits stapled in envelopes, as specified by the manufacturer. 
The worker completed the assembly, delivered it to the plant, was paid 
on a piecework rate, and picked up another parts supply. 

These workers are within the occupational group of home workers. 

(c) Additional Conditions. 

( 1 ) The fact that an individual falls within one of the enumerated occu- 
pational groups, however, does not make such individual an employee 
under this section unless all of the following conditions exist: 



(A) The contract of service contemplates that substantially all the ser- 
vices to which the contract related in the particular designated occupation 
are to be performed personally by such individual. 

(B) Such individual has no substantial investment in the facilities used 
in connection with the performance of such services (other than in facili- 
ties for transportation). 

(C) Such services are part of a continuing relationship with the person 
for whom the services are performed and are not in the nature of a single 
transaction. 

(2) "Contract of service," as used in this section and subdivision (c) of 
Section 621 of the code, means an arrangement, formal or informal under 
which the particular services are performed. The requirement that the 
contract of service shall contemplate that substantially all the services to 
which the contract relates in the particular designated occupation are to 
be performed personally by the individual means that it is not contem- 
plated that any material part of the services to which the contract relates 
in such occupation will be delegated to any other person by the individual 
who undertakes under the contract to perform such services. 

(3) "Facilities," as used in this section and subdivision (c) of Section 
621 of the code, include equipment and premises available for the work 
or enterprise as distinguished from education, training, and experience, 
but do not include such tools, instruments, equipment, or clothing, as are 
commonly or frequently provided by employees. An investment in an au- 
tomobile by an individual which is used primarily for his or her own 
transportation in connection with the performance of services for another 
person has no significance, since such investment is comparable to out- 
lays for transportation by an individual performing similar services who 
does not own an automobile. Moreover, the investment in facilities for 
the transportation of the goods or commodities to which the ser\ ices re- 
late is to be excluded in determining the investment in a particular case. 
If an individual has a substantial investment in facilities of the requisite 
character, he or she is not an employee within the meaning of this section, 
since a substantial investment of the requisite character standing alone is 
sufficient to exclude the individual from the employee concept under this 
paragraph. 

(4) If the services are not performed as part of a continuing relationship 
with the person for whom the services are performed, but are in the nature 
of a single transaction, the individual performing such services is not an 
employee of such person within the meaning of this section. The fact that 
the services are not performed on consecutive workdays does not indi- 
cate that the services are not performed as part of a continuing relation- 
ship. 

NOTE; Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 621, Unemployment Insurance Code. 

History 
1 . Amendment filed 1 2-18-78; effective thirtieth day thereafter (Register 78. No. 
50). 



Article 2. Excluded Services 

§ 626-1 . Services In Connection with Christmas Trees, 
Forestry and Lumbering. 

NOTE: Sections 305, 306 and 2602, Unemployment Insurance Code. Reference: 
Sections 626, 627 and 628, Unemployment Insurance Code. 

History 

1. New section filed 8-5-60; designated effective 8-15-60 (Register 60. Nt). 17). 
For history of former section see Register 59, No. 22. 

2. Amendment of subsection (b) filed 6-8-72; effective thirtieth day thereafter 
(Register 72, No. 24). 

3. Repealer filed 2-6-76; effective thirtieth day thereafter ( Register 76, No. 6). Is- 
suing agency: Department of Benefit Payments. 

§ 626(a)-1. Land Leveling. 

NOTE: Secdons 305, 306 and 2602, Unemployment Insurance Code. Reference: 
Sections 626 and 628, Unemployment Insurance Code. 

History 
1 . Amendment filed 8-5-60; designated effective 8-15-60 (Register 60, No. 17). 
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2. Amendment filed 6-8-72: effective thirtieth day thereafter (Resister 72, No. 
24). 

3. Repealer filed 2-6-76; effective thirtieth day thereafter (Register 76, No. 6). Is- 
suing agency: Department of Benefit Payments. 

§ 626(a)-2. Fertilizing. 

NOTE: Sections 305. 306 and 2602. Unemployment Insurance Code. Reference: 
Section 626, Unemployment hisurance Code. 

History 

1. New section filed 8-5-60; appeal filed with California Unemployment Insur- 
ance Appeals Board; section refiied 3-17-61, designated effective 3-27-61 
(Register 61, No. 6). 

2. Amendment filed 6-8-72; effective thirtieth day thereafter (Register 72, No. 
24). 

3. Repealer filed 2-6-76; effective thirtieth day thereafter ( Register 76, No. 6). Is- 
suing agency: Department of Benefit Payments. 

§ 626(b)-1 . Sowing and Planting. 

NOTE; Sections 305, 306 and 2602, Unemployment Insurance Code. Reference: 
Section 626, Unemployment Insurance Code. 

History 

1. Amendment filed 6-8-72; effective thirtieth day thereafter (Register 72, No. 
24). 

2. Repealer filed 2-6-76; effective thirtieth day thereafter (Register 76, No. 6). Is- 
suing agency: Department of Benefit Payments. 

§ 626(b)-2. Grain and Seed Cleaning. 

NOTE: Sections 305, 306 and 2602, Unemployment Insurance Code. Reference: 
Sections 626 and 627, Unemployment Insurance Code. 

History 

1 . Amendment filed 8-5-60; appeal filed with California Unemployment Insur- 
ance Appeals Board; amendment refiied 3-17-61. designated effective 
3-27-61 (Register 61. No. 6). 

2. Amendment filed 6-8-72; effective thirtieth day thereafter (Register 72, No. 
24). 

3. Repealer filed 2-6-76; effective thirtieth day thereafter (Register 76, No. 6). Is- 
suing agency: Department of Benefit Payments. 

§ 626(c)-1 . Cultivation and Thinning. 

NOTE: Sections 305, 306 and 2602. Unemployment Insurance Code. Reference: 
Section 626, Unemployment Insurance Code. 

History 

1 . New section filed 8-5-60; designated effective 8-15-60 (Register 60, No. 17). 

2. Amendment filed 6-8-72, effective thirtieth day thereafter (Register 72, No. 
24). 

3. Repealer filed 2-6-76; effective thirtieth day thereafter (Register 76, No. 6). Is- 
suing agency: Department of Benefit Payments. 

§ 626(c)-2. Weed Control. 

NOTE: Sections 305, 306 and 2602, Unemployment Insurance Code. Reference: 
Section 626, Unemployment Insurance Code. 

History 

1 . New section filed 8-5-60; designated effective 8-15-60 (Register 60, No. 17). 

2. Repealer and new section filed 6-8-72; effective thirtieth day thereafter (Regis- 
ter 72, No. 24). 

3. Repealer filed 2-6-76; effective thirtieth day thereafter (Register 76, No. 6). Is- 
suing agency: Department of Benefit Payments. 

§ 626(c)-3. Heating. 

NOTE: Sections 305, 306 and 2602, Unemployment Insurance Code. Reference: 
Section 626, Unemployment Insurance Code. 

History 

1. New section filed 8-5-60; appeal filed with California Unemployment Insur- 
ance Appeals Board; section refiied 3-17-61, designated effective 3-27-61 
(Register 61, No. 6). 

2. Repealer and new section filed 6-8-72; effective thirtieth day thereafter (Regis- 
ter 72, No. 24). 

3. Repealer filed 2-6-76; effective thirtieth day thereafter (Register 76, No. 6). Is- 
suing agency: Department of Benefit Payments. 

§ 626(c)-4. Fumigating, Spraying and Dusting. 

NOTE: Sections 305, 306 and 2602, Unemployment Insurance Code. Reference: 
Section 626, Unemployment Insurance Code. 

History 

1 . New section filed 8-5-60; designated effective 8-15-60 (Register 60, No. 17). 

2. Repealer and new section filed 6-8-72; effective thirtieth day thereafter (Regis- 
ter 72, No. 24) 



3. Repealer filed 2-6-76; effective thirtieth day thereafter (Register 76. No. 6). Is- 
suing agency: Department of Benefit Payments. 

§ 626(c)-5. Fumigating, Spraying and Dusting. 

NOTE: Sections 305, 306 and 2602, Unemployment Insurance Code. Reference: 
Section 626, Unemployment Insurance Code. 

History 

1. New section filed 8-5-60; appeal filed with California Unemployment Insur- 
ance Appeals Board; Section refiied 3-17-61. designated effective 3-27-61 
(Register 61, No. 6). 

2. Repealer filed 6-8-72; effective thirtieth day thereafter (Register 72. No. 24). 

§ 626(d)-1 . Nonprofit Operation of Ditches, Canals, 
Reservoirs, or Waterways. 

Note: Additional authority cited: Section 305 and 1088, Unemployment Insur- 
ance Code. Reference: Section 626, Unemployment Insurance Code. 

History 

1 . Amendment filed 1 2-22-59 : designated effective 1 -1-60 ( Register 59, No. 22 ). 

2. Repealer and new section filed 6-8-72; effective thirtieth day thereafter (Regis- 
ter 72, No. 24). 

3. Repealer filed 2-6-76; effective thirtieth day thereafter (Register 76, No. 6). Is- 
suing agency: Department of Benefit Payments. 

§626(e)-1. Harvesting. 

NOTE: Specific authority cited: Section 626, Unemployment Insurance Code. 

History 

1. Amendment filed 8-5-60; designated effective 8-1 5-60 (Register 60, No. 17). 

2. Repealer and new section filed 6-8-72; effective thirtieth day thereafter (Regis- 
ter 72, No. 24). 

3. Repealer filed 2-6-76; effective thirtieth day thereafter (Register 76, No. 6). Is- 
suing agency: Department of Benefit Payments. 

§ 626(f)-1 . Assembly and Storage. 

NOTE: Additional authority cited: Sections 305 and 1088, Unemployment Insur- 
ance Code. Reference: Section 626, Unemployment Insurance Code. 

History 

1 . Amendment filed 12-22-59; designated effecfive l-l-60(Register 59, No. 22). 

2. Amendment filed 8-5-60; designated effective 8-15-60 (Register 60, No. 17). 

3. Repealer and new section filed 6-8-72: effective thirtieth day thereafter (Regis- 
ter 72, No. 24). 

4. Repealer filed 2-6-76; effective thirtieth day thereafter (Register 76, No. 6). Is- 
suing agency: Department of Benefit Payments. 

§ 626(g)-1. Raising, Feeding, and Management of 

Livestock, Mink, Poultry, Rabbits, and Bees. 

CROSS-REFEELENCE: For status of services in the use of cottonseed 
feed as feed for livestock, mink, poultry, or rabbits, see subdivision (b) 
of Section 627(a)-6 of these regulations. 

NOTE: Specific authority cited: Section 626, Unemployment Insurance Code. 

History 

1. New section filed 6-8-72; effective thirtieth day thereafter (Register 72, No. 
24). 

2. Repealer filed 2-6-76; effective thirtieth day thereafter (Register 76, No. 6). Is- 
suing agency: Department of Benefit Payments. 

§ 627-1 . Major Part. 

NOTE; Sections 305, 306 and 2602, Unemployment Insurance Code. Reference: 
Sections 607 and 627, Unemployment Insurance Code. 

History 

1. New section filed 8-5-60; designated effective 8-15-60 (Register 60, No. 17). 

2. Amendment filed 6-8-72; effective thirtieth day thereafter (Register 72, No. 

24). 

3. Repealer filed 2-6-76; effective thirtieth day thereafter (Register 76, No. 6). Is- 
suing agency: Department of Benefit Payments. 

§ 627(a)-1. Exempt Agricultural Labor Performed in the 
Employ of the Owner or Tenant of a Farm in 
Connection with Handling Drying, Packing, 
Processing, etc. 

CROSS-REFERENCE: For provisions relating to subdivision (a) of 
627 of the code see Regulations 626(b)-2, 626(f)-l, 626(g)-l, 627(a)-2 
to 627(a)-7, and 627(d)- 1 and 627(d)-2. 

History 
1. Repealer filed 8-5-60; designated effecfive 8-15-60 (Register 60, No. 17). 
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2. Modification of cross-reference filed 6-8-72; effective thirtieth day thereafter 
(Register 72, No. 24). 

§ 627(a)-2. Drying. 

NOTE: Specific authority cited: Section 627, Unemployment Insm^ance Code. 

History 

1. Amendment filed 8-5-60; designated effective 8-15-60 (Register 60, No. 17). 

2. Amendment filed 6-8-72; effective thirtieth day thereafter (Register 72, No. 

24). 

3. Repealer filed 2-6-76; effective thirtieth day thereafter (Register 76, No. 6). Is- 
suing agency: Department of Benefit Payments. 

§ 627(a)-3. Packing (Other Than Field Packing). 

NOTE;: Specific authority cited: Section 627, Unemployment Insurance Code. 

History 

1. New section filed 6-8-72; effective thirtieth day thereafter (Register 72, No. 
24). For prior history of this section number, see Register 60, No. 17. 

2. Repealer filed 2-6-76; effective thirtieth day thereafter (Register 76, No. 6). Is- 
suing agency: Department of Benefit Payments. 

§ 627(a)-4. Processing — Unmanufactured State. 

NOTE: Specific authority cited: Section 627, Unemployment Insurance Code. 

History 

1. Amendment filed 8-5-60; designated effective 8-15-60 (Register 60, No. 17). 

2. Repealer and new section filed 6-8-72; effective thirtieth day thereafter (Regis- 
ter 72, No. 24). 

3. Repealer filed 2-6-76; effective thirtieth day thereafter (Register 76, No. 6). Is- 
suing agency: Department of Benefit Payments. 

§ 627(a)-5. Marketing. 

NOTE: Specific authority cited: Section 627, Unemployment Insurance Code. 

History 

1. Amendment filed 8-5-60; designated effective 8-15-60 (Register 60, No. 17). 

2. Amendment filed 6-8-72; effective thirtieth day thereafter (Register 72, No. 

24). 

3. Repealer filed 2-6-76; effective thirtieth day thereafter (Register 76, No. 6). Is- 
suing agency: Department of Benefit Payments. 

§ 627(a)-6. Cotton Ginning, Cottonseed Oil, and 
Cottonseed Feed. 

NoTE: Sections 305, 306 and 2602, Unemployment Insurance Code. Reference: 
Sections 626 and 627, Unemployment Insurance Code. 

History 

1 . Amendment filed 8-5-60; designated effective 8-15-60 (Register 60, No. 17). 

2. Amendment filed 6-8-72; effective thirtieth day thereafter (Register 72, No. 

24). 

3. Repealer filed 2-6-76; effective thirtieth day thereafter (Register 76, No. 6). Is- 
suing agency: Department of Benefit Payments. 

§ 627(a)-7. Specialized Services in Connection with 
Handling, Drying, Packing, Packaging, 
Processing, Freezing, Grading, Storing, or 
Marketing Facilities. 

NOTE: Sections 305, 306 and 2602, Unemployment Insurance Code. Reference: 
Secdon 627, Unemployment Insurance Code. 

History 

1 . New section filed 8-5-60; designated effecfive 8-15-60 (Register 60, No. 1 7). 

2. Amendment filed 6-8-72; effective thirtieth day thereafter (Register 72, No. 
24). 

3. Repealer filed 2-6-76; effective thirtieth day thereafter (Register 76, No. 6). Is- 
suing agency: Department of Benefit Payments. 

§ 627(b)-1 . Specialized Services in Connection with 
Operation, Management, Conservation, 
Improvement or Maintenance of 
Farm — General. 

History 

1 . Amendment filed 8-5-60; designated effective 8-15-60 (Register 60, No. 17). 

2. Amendment filed 6-8-72: effecfive thirtieth day thereafter (Register 72, No. 

24). 

3. Repealer filed 2-6-76; effective thirtieth day thereafter (Register 76, No. 6). Is- 
suing agency: Department of Benefit Payments. 



§ 627(b)-2. Specialized Services — Construction, 
Maintenance and Repair of Dwellings, 
Buildings, Equipment, Roads, and Other 
Facilities. 

History 

1 . Amendment filed 8-5-60; designated effective 8-1 5-60 (Register 60. No. 1 7 ). 

2. Amendment filed 6-8-72; effective thirtieth day thereafter (Register 72. No. 
24). 

3. Repealer filed 2-6-76; effective thirtieth day thereafter (Register 76, No. 6). Is- 
suing agency: Department of Benefit Payments. 

§ 627(b)-3. Specialized Services in Connection with 
Storing, Transporting, and Ferrying 
Equipment. 

NOTE: Sections 305, 306 and 2602, Unemployment Insurance Code. Reference: 
Sections 626 and 627, Unemployment Insurance Code. 

History 

1. Amendment filed 8-5-60; Appeal filed with California Unemployment Insur- 
ance Appeals Board; Amendment refiled 3-17-61, designated effective 
3-27-61 (Register 61, No. 6). 

2. Amendment filed 6-8-72; effective thirtieth day thereafter (Register 72, No. 
24). 

3. Repealer filed 2-6-76; effective thirtieth day thereafter (Register 76, No. 6). Is- 
suing agency: Department of Benefit Payments. 

§ 627(b)-4. Specialized Services — Water Well Drilling. 

History 

1. Amendment filed 8-5-60; designated effective 8-15-60 (Register 60. No. 17). 

2. Amendment filed 6-8-72; effective thirtieth day thereafter (Register 72, No. 
24). 

3. Repealer filed 2-6-76; effective thirtieth day thereafter (Register 76, No. 6). Is- 
suing agency: Department of Benefit Payments. 

§ 627(c)-1 . Irrigation or Operation or Maintenance of 

Ditches, Canals, Reservoirs, or Waterways in 
Employ of Owner or Tenant of Farm. 

History 

1. Amendment filed 8-5-60; designated effective 8-15-60 (Register 60, No. 17). 

2. Repealer and new section filed 6-8-72; effective thirtieth day thereafter (Regis- 
ter 72, No. 24). 

3. Repealer filed 2-6-76; effective thirtieth day thereafter (Register 76, No. 6). Is- 
suing agency: Department of Benefit Payments. 

§ 627(c)-2. Terminal Market. 

Note: Sections 306 and 2602, Unemployment Insurance Code. Reference: Sec- 
tion 627, Unemployment Insurance Code. 

History 

1. New section filed 8-5-60; designated effective 8-15-60 (Register 60, No. 17). 

2. Repealer filed 6-8-72; effective thirtieth day thereafter (Register 72, No. 24). 

§ 627(c)-3. Winery. 

NotE: Sections 306 and 2602, Unemployment Insurance Code. Reference: Sec- 
tion 627, Unemployment Insurance Code. 

History 

1. New section filed 8-5-60; designated effective 8-15-60 (Register 60, No. 17). 

2. Repealer filed 6-8-72; effective thirtieth day thereafter (Register 72, No. 24). 

§ 627(c)-4. Cider Production. 

Note: Sections 306 and 2602, Unemployment Insurance Code. Reference: Sec- 
tion 627, Unemployment Insurance Code. 

History 

1. New section filed 8-5-60; designated effective 8-15-60 (Register 60, No. 17). 

2. Repealer filed 6-8-72; effective thirtieth day thereafter (Register 72, No. 24). 

§ 627(d)-1. Nurseries — Commercial Operations. 

NOTE: Specific authority cited: Section 627, Unemployment Insurance Code. 

History 

1. New section filed 6-8-72; effective thirtieth day thereafter (Register 72, No. 
24). 

2. Repealer filed 2-6-76; effective thirtieth day thereafter (Register 76, No. 6). Is- 
suing agency: Department of Benefit Payments. 

§ 627(d)-2. Terminal Market. 

NOTE: Specific authority cited: Section 627, Unemployment Insurance Code. 

History 
1. New section filed 6-8-72; effective thirtieth day thereafter (Register 72, No. 

24). 
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2. Repealer filed 2-6-76; effective thirtieth day thereafter (Register 76, No. 6). Is- 
suing agency: Depaitment of Benefit Payments. 

§ 628-1 . Definition of a Farm. 

Note. Sections 306 and 2602, Unemployment Insurance Code. Reference: Sec- 
tions 626, 627 and 628, Unemployment Insurance Code. 

History 

1 . Amendment filed 8-5-60; designated effective 8-15-60 (Register 60, No. 17). 

2. Repealer filed 2-6-76; effective thirtieth day thereafter (Register 76, No. 6). Is- 
suing agency: Department of Benefit Payments. 

§ 628-2. Nurseries. Propagating, Growing, Harvesting, and 
Assembly and Storage of Nursery Stocl<. 

NOTE: Authority cited: Sections 305, 306 and 2602, Unemployment Insurance 
Code. Reference: Sections 626, 627 and 62, Unemployment Insurance Code. 

History 

1. New section filed 8-5-60; designated effective 8-15-60 (Register 60, No. 17). 

2. Amendment filed 6-8-72; effective thirtieth day thereafter (Resister 72. No. 
24). 

3. Repealer filed 2-6-76; effective thirtieth day thereafter (Register 76, No. 6). Is- 
suing agency: Department of Benefit Payments. 

§628.5-1. Hay Baling. 

History 

1. Repealer filed 12-22-59; designated effective 1-1-60 (Register 59, No. 22). 

§ 629-1 . Domestic Service — Private Home. 

(a) "Domestic service in a private home" includes service of a house- 
hold nature performed by an employee in or about a private home in con- 
nection with the maintenance of the private home or premises, or for the 
comfort and care of the individual or family, as distinguished from ser- 
vice which is directly related to the business or career of the employer. 

(b) "Service of a household nature" includes service customarily ren- 
dered by cooks, waiters, butlers, housekeepers, governesses, maids, va- 
lets, baby sitters, janitors, laundresses, fumacemen, caretakers, handy- 
men, gardeners, and by chauffeurs of automobiles, crews of private 
yachts, and pilots of private airplanes for family use. "Service of a house- 
hold nature" does not include service performed by private secretaries, 
tutors, librarians, or musicians, or by carpenters, plumbers, electricians, 
painters or other skilled craftsmen. 

(c) "Private home" means the social unit formed by an individual or 
family residing in a private household. "Private home" includes the fixed 
place of abode of an individual or family in a private house, or in a sepa- 
rate and distinct dwelling unit in an apartment house, hotel or other simi- 
lar establishment. "Private home" also includes a summer or winter home 
of an individual or family. "Private home" does not include any dwelling 
house or premises used primarily as a boarding or lodging house for the 
purpose of supplying board or lodging to the public as a business enter- 
prise, or used primarily for the purpose of furnishing accommodations or 
entertainment to clients, customers, or patrons. 

(d) "Family" for purposes of this section includes foster relationships 
and relationships by blood, marriage, and adoption. 

(e) "Domestic service" does not include: 

( 1 ) Service of a household nature performed in or about a private home 
in the employ of any employing unit engaged in furnishing such service, 
such as a gardening, janitorial, or maintenance enterprise. 

(2) Service of a household nature performed in connection with the op- 
eration of rooming or lodging houses, boarding houses, clubs including 
college clubs or fraternity or sorority houses, hotels, hospitals, eleemosy- 
nary institutions, or commercial offices or establishments. 

(f) If the person who pays the remuneration of a person performing do- 
mestic service in a private home is one other than the individual or family 
for whom the services are rendered, the domestic services are exempt to 
the extent provided by Section 629 of the code under any of the following 
circumstances: 

(1) The individual or family has the right to direct and control the per- 
formance of the domestic services. For example, if X Company pays the 
remuneration of a housekeeper who performs services in the private 
home of Y, an employee of X Company, and the services are directed and 



controlled by Y's wife, the services are exempt to the extent provided by 
Section 629 of the code. (The determination of tax liability of X Compa- 
ny for additional remuneration indirectly paid to its employee Y, would 
be made pursuant to Article 2. (commencing with Section 926), Chapter 
4, Part 1 of Division 1 of the code.) 

(2) A family relationship exists between the payor and the individual 
or family. For exarnple, if a son or daughter residing in his or her separate 
home pays the remuneration of a domestic who performs services m his 
or her mother's home, the services are exempt to the extent provided by 
Section 629 of the code. 

(3) Contributions to the support of the individual or family have been 
assumed by the payor for charitable or moral reasons. For example, if a 
life-long friend of a disabled person pays the remuneration of a domestic 
who performs services in the disabled person's home, the services are ex- 
empt to the extent provided by Section 629 of the code. 

(4) Contributions to the support of the individual or family are a legal 
obligation of the payor. For example, if the terms of a divorce or dissolu- 
tion require the husband to pay the remuneration of a governess who per- 
forms services in a private home caring for children in the custody of the 
former wife, the services are exempt to the extent provided by Section 
629 of the code. Similarly, if the guardian of a minor or incompetent per- 
son pays the remuneration of household servants in the private home of 
his ward, the services are exempt to the extent provided by Section 629 
of the code. 

Note; Authority cited: Sections 305, 306 and 2602, Unemployment Ins. Code. 
Reference: Sections 629 and 639, Unemployment Ins. Code. 

History 

1 . Amendment filed 8-5-60; Appeal filed with Calif Unemployment Ins. Appeals 
Board; Amendment refiled 3-17-61. designated effective 3-27-61 (Register 
61, No. 6). 

2. Amendment of subsection (f) filed 12-18-78; effective thirtieth day thereafter 
(Register 78, No. 50). 

3. Change without regulatory effect amending subsection (e)(2) filed 1-15-97 
pursuant to section 100, title 1 , California Code of Regulations (Register 97, No. 

3). 



§ 631-1. Family Employment. 

(a) "Father" and "mother" include adoptive parents but do not include 
stepparent, foster parent, father-in-law or mother-in-law. 

(b) "Son" and "daughter" include adopted child but do not include 
stepchild, foster child, son-in-law, or daughter-in-law. 

(c) "Child under the age of 18" includes adopted child under the age 
of 1 8 but does not include stepchild or foster child under the age of 1 8. 

(d) With respect to the exempt status of a child under the age of 18 it 
is immaterial whether or not the child is living with his or her parents or 
is married or is independently self-supporting. 

(e) Services performed in the employ of a partnership by a spouse, fa- 
ther, mother, or child under the age of 1 8 of a partner are excluded when 
such services would be excluded if performed for each partner individu- 
ally. For example: 

( 1 ) The services of either spouse employed by a partnership composed 
of the other spouse and one or more of their children are excluded. 

(2) The services of either parent employed by a partnership composed 
of their children are excluded. 

(3) The services of a child under the age of 1 8 employed by a partner- 
ship composed of his or her parents are excluded. 

(4) The services of a married child under the age of 18 in the employ 
of a partnership composed of his or her father and his or her spouse are 
excluded. 

(f) Services performed by an individual in the employ of relatives oth- 
er than those referred to in Section 63 1 of the code are not excluded. For 
example, services performed by an individual in the employ of his or her 
brother, sister, niece or nephew are not excluded. 

NOTE: Authority cited: Sections 305, 306 and 2608, Unemployment Insurance 
Code. Reference: Section 631, Unemployment Insurance Code. 

History 

1. New section filed 8-5-60; designated effective 8-15-60 (Register 60, No. 17). 
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2. Amendment filed 1 2-1 8-78; effective thirtieth day thereafter (Register 78, No. 
50). 

§ 631-2, Family Employment — Age of Majority. 

NOTl:: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 631, Unemployment Insurance Code. 

History 
1 . Repealer filed 1 2- 1 8-78; effective thirtieth day thereafter (Register 78. No. 50). 
For former history, see Register 72, No. 24. 

§ 636-1. Election Campaign Employees. 

Note: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 636, Unemployment Insurance Code. 

History 

1. New section filed 1 1-20-67; designated effective 1 1-30-67 (Register 67, No. 
47). For history of former section, see Register 57, No. 21 . 

2. Amendment filed 12-18-78; effective thirtieth day thereafter (Register 78, No. 
50). 

3. Amendment of subsection (a), repealina of subsection (b), and new subsection 
(b) filed 2-15-91; operative 3-17-91 (Register 91. No. 13). 

4. Repealer filed 7-23-96; operative 8-22-96 (Register 96, No. 30). 

§ 637-1. Directors of Corporations and Associations. 

History 

1. Amendment filed 8-5-60; designated effecUve 8-15-60 (Register 60, No. 17). 

2. Repealer filed 3-14-66; designated effective 3-24-66 (Register 66, No. 7). 

§ 639-1 . Extent of Domestic Service Exemption — College 
Clubs. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 639, Unemployment Insurance Code. 

History 

1. Amendment filed 8-5-60; designated effective 8-15-60 (Register 60, No. 17). 

2. New NOTE filed 1 1-20-81 ; effective thirtieth day thereafter (Register 81, No. 
47). 

3. Repealer filed 7-23-96; operative 8-22-96 (Register 96, No. 30). 

§ 640-1 . Exempted Services Not in the Course of 
Employing Unit's Trade or Business. 

"Service not in the course of the employing unit's trade or business" 
means service which does not, in any way, promote, advance or further 
the trade or business of the employing unit, and in no way tends toward 
the preservation, maintenance or operation of its business, business 
premises or business property. "Trade or business" includes any business 
or professional undertaking irrespective of its size or scope without re- 
gard to the principal trade or business of the employing unit. 
NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 640, Unemployment Insurance Code. 

History 

1. Amendment filed 12-22-59; designated effecdve l-l-60(Register59,No.22). 

2. Amendment filed ll-20-81;effective thutieth day thereafter (RegisterSl, No. 
47). 

§ 641-1 . Remuneration of Less Than $50 in Employ of 

Organization Exempt from Federal Income Tax. 

For the purpose of determining the status of service under Section 64 1 
of the code, remuneration whenever paid shall be allocated to the periods 
of service to which it relates. For example, if payment of remuneration 
is made for service performed in two or more calendar quarters, the lump 
sum remuneration shall be allocated to the periods of service to which it 
relates. If the total remuneration allocated and attributable to service per- 
formed during a particular calendar quarter does not exceed $49.99, the 
service for that calendar quarter is exempt. If the total remuneration allo- 
cated and attributable to service performed during a particular calendar 
quarter exceeds $49.99, the service for that calendar quarter is not ex- 
empt. 

NoTE: Authority cited: Sees. 305 and 306, Uneinployment Insurance Code. Ref- 
erence: Sec. 64], Unemployment Ins. Code. 

History 
1. New section filed 1 1-20-67; designated effective 1 1-30-67 (Register 67, No. 

47). 



§ 642-1 . Agricultural or Horticultural Organizations. 

NOTE: Authority cited: Sections 306 and 2602, Unemployment Insurance Code. 
Reference: Section 642, Unemployment Insurance Code. 

History 

1. New section filed 8-.5-60; designated effective 8-15-60 (Register 60. No. 17). 

2. Repealer filed 3-14-66; designated effective .3-24-66 (Register 66. No. 7). 

§ 642(a)-1. Student Employed by School, College, or 
University. 

(a) For purposes of Section 642 of the code, "school, college, or uni- 
versity" shall be taken in the commonly or generally accepted sense. The 
amount of remuneration for the service, the type of character or the ser- 
vice, and the place where service is performed are iminaterial. except as 
provided in subdivision (c) of this section. The statutory tests under Sec- 
tion 642 of the code are whether the organization is a school, college, or 
university and whether the employee is a student who is enrolled and is 
regularly attending classes at the institution employing him. 

(b) A student is "regularly attending classes" when he meets the mini- 
mum attendance requirement for his course of study established by the 
school, college, or university. For purposes of this .section, attendance is 
the act of being present at the established place of meeting. A student who 
takes correspondence or extension courses is not "regularly attending 
classes." 

(c) An employee who performs service for the school, college, or uni- 
versity as an incident to, and for the purpose of pursuing a course of sttidy 
at such school, college, or university has the status of a student for the 
purpose of this section. If the course of study is incidental to the employ- 
ment, the exemption shall not apply. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 642, Unemployment Insurance Code. 

History 

1. New section filed 6-8-72; effective thirtieth day thereafter (Register 72, No. 
24). 

2. Amendment of NOTE filed 1 1-20-81 ; effective thirtieth day thereafter ( Regis- 
ter 81, No. 47). 

§ 649(b)-1 . Status of Newspaper and Magazine 
Salespersons. 

Note: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 649, Unemployment Insurance Code. 

History 

1 . Amendment filed 1 1-20-8 1 ; effective thirtieth day thereafter (Register 8 1 , No. 

47). 

2. Repealer filed 7-23-96; operative 8-22-96 (Register 96, No. 30). 

§ 650-1. Status of Real Estate, Mineral, Oil and Gas, and 
Cemetery Brokers, and Real Estate and 
Cemetery Salespersons. 

NOTE: Authority cited: Sections 305, and 306, Unemployment Insurance Code. 
Reference: Section 650, Unemployment Insurance Code. 

History 

1. New section filed 4-1.3-73; effective thirtieth dav thereafter (Register 73, No. 
15). 

2. Amendment filed 1 1-20-81 ; effecdve thirtieth dav thereafter (Register 8 1 , No. 
47). 

3. Repealer filed 7-23-96; operative 8-22-96 (Register 96, No. 30). 

§ 653-1 . Status of Baseball Players. 

(a) The baseball player may be paid a fixed amount for each game if 
the amount meets the conditions of this section. 

(b) The profit of a baseball club is the excess of income after payment 
of expenses. The profit may be determined at the completion of each 
game, at the end of the baseball season, or at such other period of time 
as may be specified by the baseball club, provided that the period of time 
is not in excess of one calendar year. 

(c) Expense for which a baseball player may be compensated includes, 
but is not limited to, the following: 

( 1 ) Transportation. 
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(2) Meals. 

(3) Lodging. 

(4) Telephone, telegram, and postage. 

Accounting for expenses shall be made between the baseball player 
and the baseball club as provided in subdivision (c) of Section 929-1 of 
these regulations. 

(d) "Baseball player" means any individual engaged by a baseball club 
to play one or more of the customary positions, or a player-manager or 
a player coach. 

NOTH: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 653, Unemployment Insurance Code. 

History 

1. New section filed 8-5-60; designated effective 8-1.5-60 (Register 60, No. 17). 

2. Amendment filed 11 -20-81 ; effective thirtieth day thereafter (Register 8 1, No. 

47). 

§ 657-1 . Status of Amateur Athletic Officials. 

The criteria which specify under what conditions amateur athletic offi- 
cials may be considered employees are described in Section 4304-10 of 
these regulations. 

NOTIi: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 621, 657 and 13004, Unemployment Insurance Code. 

History 
1. New section filed 8-22-96; operative 9-21-96 (Register 96, No. 34). 



Article 3. Subject Employers 

§ 675-1. Computing Number of Employees. 

History 
1. Repealer filed 1 1-29-57; designated effective 12-9-57 (Register 57, No. 21). 
See history note to #S 125-1. 

§ 675-2. Computing Period of Employment. 

History 
1. Repealer filed 12-22-59; designated effective 1-1-60 (Register 59, No. 22). 

§ 675-3. Requesting Determination of Status. 

History 
1. Repealer filed 4-1-82; effective thirtieth day thereafter (Register 82, No. 14). 



§ 675-4. Exempt Employment. 

History 
1. Repealer filed 4-1-82; effective thirtieth day thereafter (Register 82. No. 14). 

§ 675-5. Bands and Orchestras. 

Hlstory 
1 . Repealer filed 6-8-72; effective thirtieth day thereafter (Register 72, No. 24). 

§ 676-1. Agricultural or Horticultural Organizations. 

NOTK: Authority cited: Sections 305, 306 and 2602, Unemployment Insurance 
Code. 

History 

1 . New section filed 3-14-66; designated effective .3-24-66 (Register 66, No. 7). 

2. Repealer filed 6-8-72, effective thirtieth day thereafter (Register 72, No. 24). 

§680-1. Musicians. 

History 

1 . New section filed 6-8-72; effective thirtieth day thereafter (Register 72, No. 
24). 

2. Change without regulatory effect repealing section filed 1 1-7-95 pursuant to 
section 100. title 1. California Code of Regulations (Register 95, No. 45 1. 



Article 4. Elective Coverage 

§ 701-1. Elective Coverage — General Provisions. 

(a) The effective date of an elective coverage agreement filed by an 
employing unit pursuant to all elections under Article 4 of Chapter 3 of 
Part 1 of Division 1 , of the code, or by an individual pursuant to Section 
708 or 708.5 of the code, shall not be prior to the first day of the calendar 
quarter in which the application for elective coverage is filed nor subse- 
quent to the first day of the calendar quarter immediately following the 
calendar quarter in which the application for elective coverage is filed. 

(b) Except as provided by Section 702.5 of the code, any relative who 
would be exempt pursuant to Section 63 1 of the code if the employing 
unit were subject to the compulsory provisions of the code shall not be 
included within the scope of any elective coverage agreement. 

(c) Any individual who has the status of an independent contractor in 
relation to the employing unit electing coverage shall not be included 
within the scope of the elective coverage agreement. 
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NoTl-:: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 701, 702, 702.1, 702.5, 703, 708, 708.5, 709, 710, 710.4, and 
710.5, Unemployment Insurance Code. 

History 

1. Amendment filed 1 1-23-70; designated effective 12-3-70 (Reeister 70, No. 
48). 

2. Amendment filed 6-8-72; effective thirtieth day thereafter (Register 72, No. 

24). 

3. Amendment filed 12-18-78; effective thirtieth day thereafter (Register 78, No. 
50). 

4. Amendment of subsection (a) filed 1 1-20-81; effective thirtieth day thereafter 
(Register 81, No. 47). 

§ 701-2. Elective Coverage — Retroactive Coverage. 

Notwithstanding any other provision of these regulations, if an em- 
ploying unit or individual has service performed for it or him or her which 
is not subject to the compulsory coverage provisions of the code, but 
through eiTor, inadvertence, or other reason, has reported and paid contri- 
butions to the Unemployment Fund or Disability Fund, such action: 

(a) May be construed at the option of the director and with the consent 
of the local public entity or school employer authorized to elect coverage 
pursuant to Section 709, 7 10.4 or 7 10.5 of the code as an election by the 
local public entity or school employer that such nonsubject service be- 
come subject to disability insurance coverage under the code as of the 
commencement of the period to which the contributions relate or for the 
period to which the contributions relate. 

(b) May be construed at the option of the director and with the consent 
of a public entity authorized to elect unemployment insurance coverage 
pursuant to Section 7 1 of the code as an election by the public entity that 
such nonsubject service become subject to unemployment insurance 
coverage under the code as of the commencement of the period to which 
the contributions relate or for the period to which the contributions relate. 
Unless an election is also made by a local public entity or school employ- 
er for disability insurance coverage under subdivision (a) of this section, 
any withheld worker contributions shall be refunded in accordance with 
these regulations since no election for disability insurance coverage is 
authorized under Section 710 of the code. 

(c) May be construed at the option of the director and with the consent 
of the employing unit or individual authorized to elect coverage pursuant 
to Section 701, 702, 702.1, or 703, or subdivision (a) of Section 708 of 
the code as an election by the employing unit or individual that such non- 
subject service become subject to the code as of the commencement of 
the period to which the contributions relate or for the period to which the 
contributions relate. 

(d) May be construed at the option of the director and with the consent 
of the employing unit or individual authorized to elect coverage pursuant 
to Section 702.5 or 708.5 or subdivision (b) of Section 708 of the code 
as an election by the employing unit or individual that such nonsubject 
service become subject to disability insurance coverage under the code 
as of the commencement of the period to which the contributions relate 
or for the period to which the contributions relate. 

NOTH: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 701, 702, 702.1, 702.5, 703, 708, 708.5, 709, 710, 710.4, and 
710.5, Unemployment Insurance Code. 

History 

1. New section filed 6-8-72; effective thirtieth day thereafter (Register 72, No. 
24). 

2. Amendment filed 12-18-78; effective thirtieth day thereafter (Register 78, No. 
.50). 

3. Amendment of subsection (a) filed 1 1-20-81; effective thirtieth day thereafter 
(Register 81, No. 47). 

§ 702-1 . Elective Coverage of Excluded Services. 

(a) An application for elective coverage under Section 702 of the code 
may be approved for one or more separate and distinct establishments or 
places of business of the employing unit even though it does not apply 
to all establishments and places of business of the employing unit if the 
department finds that: 



(1 ) The excluded establishments or places of business are readily dis- 
tinguished by location and activity or type of operation from the estab- 
lishments or places of business included in the application. 

(2) The application covers all services performed (other than those 
performed by individuals mentioned in subdivisions (b) and (c) of Sec- 
tion 701-1 of these regulations) in the establishinents or places of busi- 
ness to which the application applies. 

(b) Sections 701-1, 701-2 and 705-1 of the.se regulations apply to 
elections filed pursuant to Section 702 of the code. 
NOTE: Authority cited: Sections 305 and 306. Unemplovmcnt Insurance Code. 
Reference: Sections 701, 702, 702.1, 702.5, 703, 708, 708.5. 709, 710, 7 10.4 and 
710.5, Unemployment Insurance Code. 

History 

1. Amendment filed 6-8-72; effective thirtieth da}' thereafter (Register 72, No. 
24). 

2. Amendment filed 1 1-20-81 ; effective thirtieth day thereafter (Register 81, No. 
47). 

§ 702.1-1 . Elective Coverage — Nonprofit Organization. 

(a) Sections 701-1, 701-2, 702-1. and 705-1 of these regulations ap- 
ply to elections filed pursuant to Section 702. 1 of the code, except that 
services may be excluded pursuant to subdivision (d) of Section 702. 1 of 
the code. 

(b) A written application for elective coverage under subdivision (c) 
of Section 702. 1 of the code by a nonprofit organization signed by a duly 
constituted official shall be approved if the director finds that: 

(1) It is an application for coverage for all employees of the organiza- 
tion except that the organization may exclude from coverage any of the 
service set forth in Section 634.5 of the code. 

(2) The applicant is a "nonprofit organization" as that term is defined 
in subdivision (a) of Section 702. 1 of the code. 

(3) A majority of the employees to be covered by the election have 
signed a petition requesting such coverage. 

(4) It sets forth the name and address of the organization. 

(5) It is accompanied by advance payments as required by Section 803 
of the code. 

(c) Notwithstanding Section 705-1 of these regulafions, if a nonprofit 
organization is succeeded in whole or in part by another nonprofit organi- 
zation, the successor may elect to continue the elective coverage agree- 
ment of the predecessor or may elect to terminate the elective coverage 
agreement of the predecessor. If the successor nonprofit organization 
was, prior to the acquisition of the predecessor, a nonprofit organization 
under an approved elective coverage agreement, the elective coverage 
agreement of the predecessor shall be continued to the same extent as the 
elective coverage agreement of the successor. If the successor nonprofit 
organization was, prior to the acquisition of the predecessor, a nonprofit 
organization not under an approved elective coverage agreement, the 
successor shall meet the requirements of this section if it elects to contin- 
ue the elective coverage agreement of the predecessor. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 702.1 and 705, Unemployment Insurance Code. 

Hi.story 

1. New section filed 6-8-72; effective thirtieth day thereafter (Register 72, No. 
24). 

2. Amendment of subsection (c) filed 12-18-78; effective thirtieth day thereafter 
(Register 78, No. 50). 

3. Amendment filed 1 1-20-81; effective thirtieth day thereafter (Register 81, No. 
47). 

§ 702.5-1 . Elective Coverage — Family Employment. 

Sections 701-1, 701-2, 702-1, and 705-1 of these regulations apply 
to elections filed pursuant to Section 702.5 of the code, except that the 
application for elective coverage shall be limited to services performed 
by individuals specified in Section 63 1 of the code. 
NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 702.5, Unemployment Insurance Code. 

History 

1. New section filed 6-8-72; effective thirtieth day thereafter (Register 72. No. 
24). 

2. Amendment filed 1 1-20-8 1 ; effecUve thirtieth day thereafter (Register 8 1 , No. 
47). 
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§ 703-1 . Elective Coverage of Out-of-State Services. 

Sections 701-1, 701-2, and 705-1 of these regulations apply to elec- 
tions filed pursuant to Section 703 of the code. 

NOTFi: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 703, Unemployment Insurance Code. 

History 

1. Amendment filed 6-8-72; effective thirtieth day thereafter (Register 72, No. 
24). 

2. Amendment filed 1 1-20-81 ; effective thirtieth day thereafter (Register 81, No. 

47). 

§ 704-1. Elective Coverage — Disapproval of Election. 

History 

1. Amendment filed 6-8-72; effective thirtieth day thereafter (Register 72, No. 

24). 

2. Repealer filed 1 1-20-81 ; effective thirtieth day thereafter (Register 81, No. 47). 

§ 705-1 . Elective Coverage-Termination. 

(a) An elective coverage agreement under Sections 701, 702, 702.1, 
702.5, 703, 708, 708.5, 709, 710, 710.4 and 710.5 of the code shall be ef- 
fective for not less than two complete calendar years unless terminated 
by the director pursuant to Section 704. 1 of the code, except that retroac- 
tive coverage under Section 701-2 of these regulations may be approved 
by the director for lesser periods. If both retroactive and prospective cov- 
erage are elected, the minimum two-calendar-year period for which the 
agreement shall remain in effect commences with the effective date of 
prospective coverage. 

(b) An applicant may withdraw an application for elective coverage 
pursuant to Section 701, 702, 702.1, 702.5, 703, 708, 708.5, 709, 710, 
7 1 0.4 and 7 1 0.5 of the code prior to final approval of the application. The 
director may, upon the request of the applicant, cancel an elective cover- 
age agreement which has been finally approved if the applicant shows 
that the appHcation was submitted through justifiable mistake or error, 
or was submitted by a person not having proper authority to bind the 
applicant. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 701, 702, 702.1, 702.5, 703, 708, 708.5, 709. 710, 710.4 and 
710.5, Unemployment Insurance Code. 

History 

1. Amendment filed 11-23-70; designated effective 12-3-70 (Register 70, No. 
48). 

2. Amendment filed 6-8-72; effective thirtieth day thereafter (Register 72, No. 

24). 

3. Amendment filed 12-1 8-78; effective thirtieth day thereafter (Register 78, No. 
50). 

4. Amendment filed 1 1-20-8 1 ; effective thirtieth day thereafter (Register 81 , No. 

47). 

§ 708-1 . Employer's Election to Qualify for Benefits. 

NOTE: Authority cited: Section 708, Unemployment Insurance Code. 

History 

1. Amendment filed 6-8-72; effective thirtieth day thereafter (Register 72, No. 

24). 

2. Amendment filed 2-8-74; effective thirtieth day thereafter (Register 74, No. 6). 

3. Repealer filed 2-6-76; effective thirtieth day thereafter (Register 76, No. 6). Is- 
suing agency: Department of Benefit Payments. 

§ 708(a)-1 . Employer's Election to Qualify for Benefits. 

(a) Sections 701-1, 701-2, 704-1 , and 705-1 of these regulations ap- 
ply to elections filed pursuant to subdivision (a) of Section 708 of the 
code. 

(b) An election by an employer to have his or her services deemed to 
be services in employment filed pursuant to subdivision (a) of Section 
708 of the code shall not be effective for any purpose until the application 
has been approved by the department. An application for such elective 
coverage shall not be approved by the department unless it complies with 
Sections 704-1 and 705-1 of these regulaUons and all of the following 
conditions are found to exist: 

( 1 ) The applicant is an employer as defined in the code or is a member 
of a copartnership or other form of business organization which has qual- 



ified as an employer under the code and is regularly performing services 
on behalf of the employer. 

(2) The application requests that such elective agreement be effective 
for a period of not less than two complete calendar years or until the ter- 
mination of the applicant's employment in his or her business. 

(c) Except as provided by subdivision (d) of this section, an employer 
who elects coverage under subdivision (a) of Section 708 of the code 
shall report wages for each calendar quarter for each individual covered 
under the election as follows: 

( 1 ) $7,634 for each calendar quarter during which the individual per- 
forms services on one-half or more of the number of normal working 
days in each month. 

(2) $2,545 for each month in the calendar quarter during which month 
the individual performs services on one-half or more of the number of 
working days of that month and for one or more other months in the same 
calendar quarter the provisions of paragraphs (3) and/or (4) of this siibdi- 
vision apply. 

(3) $1,273 for each month in the calendar quarter during which month 
the operation of the employer's business is temporarily interrupted or 
ceases or the individual becoines disabled and for these or other reasons 
the individual performs services during that month on less than one-half 
of the number of normal working days in that month. 

(4) No wages if the individual performs no services during a month. 

(d) If an individual covered by an employer who elects coverage under 
subdivision (a) of Section 708 of the code is paid unemployment com- 
pensation benefits, extended duration benefits, federal-state extended 
benefits, other extended unemployment benefits under any state or feder- 
al law, or unemployment compensation disability benefits for any week 
all or part of which is in a calendar month and in that same month per- 
forms services for the remainder of the month, the employer shall report 
wages for such month by reducing the normal amount of reportable 
wages of $2,545 provided under paragraph (2) of subdivision (c) of this 
section by $587 for each full calendar week during that month for which 
the individual was paid such benefits and by $84 for each day of any por- 
tion of a week during that month for which he or she was paid such bene- 
fits, and the employer shall report wages for the remainder. 

EXAMPLE: The covered individual is paid unemployment compen- 
sation benefits for the week commencing July 27, 1997 and ending Au- 
gust 2, 1997 and for the week commencing August 3, 1997 and ending 
August 9, 1997. He performs services from July 1 , 1 997, through July 26, 
1997 and from August 10 through August 31, 1997. 

Computation of Reportable Wages: 

(A) July 1997: 

Normal reportable wages $2,545.00 

Reduced by: 

5 days (July 27, 28, 29, 30, 31 ) times $84 420.00 

Reportable wages $2,125.00 

(B) August 1997: 

Normal reportable wages $2,545.00 

Reduced by: 

2 days (August 1, 2) 

dmes $84 equals $168 

plus $587 (August 3-9) 755.00 

Reportable wages $1,790.00 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 708 and 1280, Unemployment Insurance Code. 

History 

1. Amendment filed 1 1-30-79; designated effective l-l-80(Register79,No.48). 
For prior history, see Registers 78, No. 41 ; and 76, No. 6. 

2. Amendment of section and NoTK filed 1-5-2000; operative 2-4-2000 (Register 
2000, No. 1). 

§ 708(b)-1 . Employer's Election to Qualify for Disability 
Benefits. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 708, Unemployment Insurance Code. 

History 

1 . Amendment filed 1 1-30-79; designated effecfive 1-1-80 (Register 79, No. 48). 
For prior history, see Registers 78, No. 41 ; and 76, No. 6. 

2. Amendment of subsecfions (a), (b) and (d) filed 1 1-20-81; effective thirtieth 
day thereafter (Register 81, No. 47). 
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3. Change without regulatory effeet repealing section filed .V14— 94 pursuant to 
title 1, section 100, California Code of Regulations (Register 94, No. 1 1 ). 

§ 708.5-1. Elective Disability Coverage — Self-Employed 
Individual. 

NOTI:: Authority cited: Sections 305 and 306. Unemployment Insurance Code. 
Reference: Section 708.5, Unemployment Insurance Code. 

History 

1 . Amendment filed 1 1-30-79; designated effective 1-1 -80 (Register 79, No. 48). 
For prior history, see Registers 78, No. 41; 74, No. 6; and 72, No. 24. 

2. Amendment of subsections (a) and (c) filed 1 1-20-81; effective thirtieth day 
thereafter (Register 81, No. 47). 

3. Change without regulatory effect repealing section filed 3-14-94 pursuant to 
title 1 , section 100, California Code of Regulations (Register 94, No. 1 1 ). 

§ 71 0-1 . Elective Coverage — Public Entity. 

(a) A written application for elective coverage under Section 710 of 
the cocie by a public entity signed by a duly constituted official shall be 
approved if the director finds that: 

( 1 ) It is an application for coverage of services performed for the pub- 
lic entity which do not constitute employment except that the public enti- 
ty may exclude from coverage any of the service set forth in Section 
634.5 of the code. 

(2) The applicant is a "public entity" as that term is defined in Section 
605 of the code. 



(3) It sets forth the name and address of the public entity. 

(4) It is accompanied by advance payments as required by Section 803 
of the code. 

(b) Sections 701-1, 701-2, and 705-1 of these regulations apply to 
elections filed pursuant to Section 710 of the code. 

(c) Notwithstanding Section 705-1 of these regulations, if a public en- 
tity is succeeded in whole or in part by another public entity the successor 
may elect to continue the elective coverage agreement of the predecessor 
or may elect to terminate the elective coverage agreement of the prede- 
cessor. If the successor public entity was. prior to the acquisition of the 
predecessor, a public entity under an approved elective coverage agree- 
ment, the elective coverage agreement of the predecessor shall be contin- 
ued to the same extent as the elective coverage agreement of the succes- 
sor. If the successor public entity was. prior to the acquisition of the 
predecessor, a public entity not under an approved elective coverage 
agreement, the successor shall meet the requirements of this section if it 
elects to continue the elective coverage agreement of the predecessor. 

NOTK: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 605. 705, 710, and 803, Unemployment Insurance Code. 

History 

1 . New section filed 12-18-78; effective thirtieth day thereafter ( Register 78. No. 
50). 

2. Amendment filed 1 1-20-8 1 ; effective thirtieth day thereafter ( Register 8 1 . No. 
47). 
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§ 71 0(b)-1 . Elective Coverage — Governmental Entity. 

Note-: Authority cited: Sections 305 and 306.Unemployment Insurance Code. 
Reference: Sections 605, 705, 710, and 803, Unemployment Insurance Code. 

History 

1 . Repealer filed 1 2-1 8-78; effective thirtieth day thereafter (Register 78, No. 50). 
For former history, see Register 72, No. 24. 



§ 71 0(c)-1 . Financing — Governmental Entities. 

NOTI-: Authority cited: Section 305, 306. 711 and 2602. Unemployment insur- 
ance Code. Reference: Section 710(c), Unemployment Insurance Code. 

History 

1. New section filed 1 1-23-70; designated effective 12-3-70 (Register 70, No. 
48). 

2. Repealer filed 6-8-72; effective thirtieth day thereafter (Register 72, No. 24). 

§ 71 0(d)-1 . Governmental Entities — Time and Rate of 
Payment. 

Note: Authority cited: Sections 305. 306, 71 1 an 2602. Unemployment Insurance 
Code. Reference: Sec. 710(d), 709. Unemployment Ins. Code. 

History 

1. New section filed 11-23-70; designated effective 12-3-70 (Register 70, No. 
48). 

2. Repealer filed 6-8-72, effective thirtieth day thereafter (Register 72, No. 24). 

§ 71 0.2-1 . Elective Coverage — Political Subdivisions. 

NoTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 710.2, Unemployment Insurance Code. 

History 
1 . Repealer filed 12-18-78; effective thirtieth day thereafter (Register 78, No. 50). 
For former history, see Register 72, No. 24. 

§ 71 0.5-1 . Elective Coverage — State of California or 
Instrumentality. 

NoTE: Authority cited: Sections 305 and 306. Unemployment Insurance Code. 
Reference: Section 710.5, Unemployment Insurance Code. 

History 
1 . Repealer filed 12-18-78; effective thirtieth day thereafter (Register 78, No. 50). 
For former history, see Register 72, No. 24. 

§ 71 1 (b)-1 . Elective Coverage — Nonprofit Organization. 

Note; Authority cited: Secfions 305, 306, 711 and 2602. Unemployment Insur- 
ance Code, Reference: Sec. 711. Unemployment Ins. Code. 

History 

1. New section filed 11-23-70; designated effective 12-3-70 (Register 70, No. 
48). 

2. Repealer filed 6-8-72; effective thirtieth day thereafter (Register 72, No. 24). 

§ 71 1 (c)-1 . Elective Financing — Nonprofit Organizations. 

Note; Authority cited: Secdons 305, 306, 711 and 2602, Unemployment Insur- 
ance Code. Reference: Sections 711(c) and 709, Unemployment Ins. Code. 

History 

1. New section filed 11-23-70; designated effective 12-3-70 (Register 70, No. 
48). 

2. Repealer filed 6-8-72; effective thirtieth day thereafter (Register 72, No. 24). 

§ 71 1 (c)-2. Bond Requirements — Nonprofit Organizations. 

NOTE; Authority cited: Secfions 305, 306, 71 1 and 2602, Unemployment Insur- 
ance Code, Reference: Sec. 711, Unemployment Ins. Code. 

History 

1. New secfion filed 11-23-70; designated effective 12-3-70 (Register 70, No. 
48). 

2. Repealer filed 6-8-72; effective thirtieth day thereafter (Register 72, No. 24). 

§ 71 1 (c)(3)-1 . Joint Accounts for Nonprofit Organizations. 

NOTE: Authority cited: Sections 305, 306, 711 and 2602. Unemployment Insur- 
ance Code. Reference: Sections 711(c)(3) and 702, Unemployment Insurance 
Code. 

History 

1. New section filed 1 1-23-70; designated effecfive 12-3-70 (Register 70, No. 
48). 

2. Repealer filed 6-8-72; effecfive thirtieth day thereafter (Register 72, No. 24). 



§ 71 1 (e)-1 . Nonprofit Organizations — Time and Rate of 
Payment. 

NOTE: Authority cited: Sections 305, 306, 711 and 2602, Unemployment Insur- 
ance Code. Reference: Sees. 711(e), 702, and 712. Unemployment Insurance 
Code. 

History 

1. New section filed 1 1-23-70; designated effective 12-3-70 (Register 70, No. 
48). 

2. Repealer filed 6-8-72; effective thirtieth day thereafter. 

§ 71 2-1 . Reimbursement Financing — Benefit Charges 
Required and Contributions Allowed. 

NoTE: Authority cited: Sections 305, 306, 711 and 2602, Unemployment Insur- 
ance Code. Reference: Sec. 712, Unemployment Insurance Code. 

History 

1. New section filed 1 1-23-70; desisnated effective 12-3-70 (Register 70, No. 
48). 

2. Repealer filed 6-8-72; effective thirtieth day thereafter (Register 72, No. 24). 

§ 712-2. Reimbursement Financing — Reserve Balance 
Allowed. 

NOTE: Authority cited: Sections 305, 306, 711 and 2602, Unemployment Insur- 
ance Code. Reference: Sec. 712, Unemployment Insurance Code. 

History 

1. New section filed 1 1-23-70; designated effective 12-3-70 (Register 70, No. 
48). 

2. Repealer filed 6-8-72; effective thirtieth day thereafter (Register 72, No. 24). 



Article 5. Elections for Financing 
Unemployment Insurance Coverage 

§ 803-1. Elective Financing — Nonprofit Organizations, 
Public Entities. 

(a) A nonprofit organization or public entity under Sections 702.1, 
710, 801, and 802 of the code may elect to reimburse the cost of benefits 
paid pursuant to Section 803 of the code and subdivision (b) of this sec- 
tion, in lieu of contributions required of employers. As used in this sec- 
tion, "entity" means any such employing unit that is authorized by Sec- 
tions 702. 1 , 7 1 0, 80 1 , and 802 of the code to elect the cost of benefits paid 
method of financing permitted under Section 803 of the code. 

(b) An entity may elect to pay into the Unemployment Fund the cost 
of benefits (including extended duration benefits and federal-state ex- 
tended benefits) paid based on base period wages with respect to employ- 
ment for that entity and charged to its account in the manner provided by 
Section 1026 of the code. "The cost of benefits paid" means the propor- 
tion of the total amount of benefits paid to the claimant which the total 
wages paid to that claimant in his or her base period by that entity bears 
to the total wages paid to that claimant in employment by all employers 
in his or her base period. 

Tlie director shall prepare an annual statement, which shall be a public 
record, calculating the maximum potential liability of any reimbursing 
public entity and of any nonprofit organizadon. The federal government 
pays one-half the cost of federal-state extended benefits for reimbursing 
nonprofit organizations. Public entities bear the full cost of reimbursing 
federal-state extended benefits for weeks of unemployment on or after 
January 1, 1979. 

(c) An application for elective financing under subdivision (b) of Sec- 
tion 803 of the code may be made at the time an application is made for 
elective coverage under the code and shall be effective on the effective 
date of the elective coverage agreement, or may be made in any calendar 
quarter and shall take effect with respect to services performed from and 
after the first day of the calendar quarter in which the election is filed with 
the director, pursuant to Sections 801 and 802 of the code. 

(d) Except as provided in subdivisions (e) and (f) of this section and 
by subdivision (e) of Section 803 of the code, an approved elective fi- 
nancing agreement may not be amended or terminated until it has been 
in effect for not less than two full calendar years. 

(e) If an entity under an approved elective coverage agreement is 
succeeded in whole or in part by another entity, the successor, if it elects 
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to continue the elective coverage agreement oftlie predecessor in accor- 
dance with the provisions of subdivision (d) of Section 702. 1-1 or subdi- 
vision (d) of Section 710-1 of these regulations, may elect to continue the 
method of financing elected by the predecessor or may elect one of the 
methods of financing set forth in this section in lieu of paying contribu- 
tions required of employers. If the successor is required to continue the 
elective coverage agreement of the predecessor in accordance with the 
provisions of subdivision (d) of Section 702.1-1 or subdivision (d) of 
Section 710-1 of these regulations, the successor's elective financing 
agreement shall relate to the continued elective coverage agreement of 
the predecessor. 

(f) If an approved elective coverage agreement is terminated as pro- 
vided in Section 705-1 or subdivision (c) or (d) of Section 702.1-1 or 
subdivision (c) or (d) of Section 7 10-1 ofthese regulations, any approved 
elective financing agreement shall also terminate upon the date of the ter- 
mination of the elective coverage agreement to which the financing re- 
lates. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 702.1, 705, 710, 801. 802 and 803, Unemployment Insurance 
Code. 

History 

1 . Amendment filed 1 2-18-78; effective thirtieth day thereafter (Register 78, No. 
50). For prior histoi^, see Register 76, No. 6. 

2. Amendment of subsection (b) filed 1 1-20-81; effective thirtieth day thereafter 
(Register 81, No. 47). 

§ 803-2. Bond Requirements — Entities Electing 
Reimbursement Financing. 

(a) If the director requires a bond pursuant to subdivision (b) of Section 
803 of the code, the bond shall be issued by a surety authorized to do busi- 
ness in this state and be deposited with the director within 15 days after 
demand. In lieu of the posting of such bond the entity may deposit securi- 
ty in one or more of the following forms: 

(1) Cash deposit. 

(2) Certificates of deposit issued by a bank or federally insured savings 
and loan association made payable to the department. 

(3) Bearer bonds issued or guaranteed by the United States or by the 
State of California. 

(b) The amount of the surety bond, cash deposit, certificate of deposit 
or bearer bond shall be in a sum equal to 2.7 percent of the entity's total 
remuneration paid for service which was or would have been taxable 
wages in subject employment had the election been in effect, for the four 
calendar quarters immediately preceding the effective date of the elec- 
tion. If the entity did not pay such remuneration in each of such four cal- 
endar quarters the amount of the bond or security shall be in an amount 
as determined by the director. 

(c) The surety bond shall be in force and remain on file with the direc- 
tor for a period of eight complete consecutive calendar quarters and shall 
be renewed 30 days prior to the expiration of each such period, as long 
as the entity continues to be liable for payments in lieu of contributions. 
The director may increase or decrease the amount of the previously filed 
bond or security at such times as he or she deems necessary or appropri- 
ate. If the bond is to be increased, the entity shall file the adjusted bond 
with the director within 30 days from the date of the mailing or personal 
service by the director of the notice to the entity that an adjusted bond is 
required. If the security is to be increased, the entity shall make the depos- 
it within 1 5 days from the date of mailing or personal service by the direc- 
tor of the notice to the entity that additional security is required. The di- 
rector may for good cause extend for a period not to exceed 30 days the 
time within which the additional bond shall be furnished or the additional 
cash deposit made or security furnished. The failure by any entity cov- 
ered by such bond to pay within 30 days from the date of a written de- 
mand or within any period of extension the amounts required to be paid 
under Section 803 of the code shall render the surety liable for such pay- 
ments to the extent of the bond. 

(d) The director shall retain in trust any deposit of security under this 
section for two years after the entity's election is terminated after which 



the director shall return the security to the entity less any deductions re- 
quired by Section 803 of the code. The director may apply any security 
deposited under this section by an entity to amounts required to be paid 
under subdivision (c) of this section or Section 803 of the code that are 
not paid within 30 days from the date of the written demand and he or she 
may take the following action: 

(1) If the security is a cash deposit, he or she may deduct fronn the 
amount so deposited the amount required to be paid under Section 803 
of the code. 

(2) If the security deposited is a certificate of deposit or a bearer bond, 
he or she may sell the bearer bond or withdraw from the deposit an 
amount sufficient to satisfy the written demand under subdivision (c) of 
this section. 

(3) If as a result of such reduction in the amount of the security he or 
she believes an adjustment in the remaining balance of security is re- 
quired, he or she may require the entity to make an additional deposit with 
the bank or federally insured savings and loan association or furnish ad- 
ditional bearer bonds. 

(e) If any entity fails to post a bond or furnish security or increase secu- 
rity within the time specified by this section, the director may terminate 
the election upon written notice to the entity. The termination shall be ef- 
fective on the first day of the calendar quarter following the date of the 
notice of termination. 

NOTE; Authority cited: Sections 305 and 306. Unemployment Insurance Code. 
Reference: Section 803, Unemployment Insurance Code. 

History 

1. Amendment of subsections (c), (d), and (e) filed 12-18-78; effective thirtieth 
day thereafter (Register 78, No. 50). 

2. Amendment of subsection (e) filed 1 1-20-81 ; effecfive thirtieth day thereafter 
(Register 81, No. 47). 

§ 803-3. Joint Accounts for Entities Electing 
Reimbursement Financing. 

(a) Application for Joint Account. Each entity desiring to participate 
in a joint account shall file an applicafion in writing with the director 
signed by a duly consfituted official. If the application is not filed at the 
time the application for elective coverage is filed, it shall be filed not later 
than December 31 of the year preceding that for which the joint rate is 
to apply. Each application shall list the name, address, and account num- 
ber of the entity and the names, addresses, and account numbers of the 
other enfities who are to be included in the joint account. 

(b) Qualifications of Members. An application to establish a joint ac- 
count shall be approved by the director if he or she finds that: 

( 1 ) The applicants for inclusion in a joint account are "entities" as de- 
fined in subdivision (a) of SecUon 803 of the code. 

(2) Each applicant for inclusion in a joint account has elected the same 
method of financing the coverage for its employees. 

(3) No applicant for inclusion in a joint account is a member of any oth- 
er joint account. 

(c) Maintenance of Joint Account. The department shall maintain a 
separate account for each member of a joint account. In computing the 
joint contribufion rate applicable to or the amount due from the members 
of a joint account, the department shall summarize the records of all its 
members to determine the joint rate in accordance with the schedule pro- 
vided in Section 977 or 978 of the code or the rate or amount of contribu- 
tions by the members of the joint account on the basis of reimbursement 
of the cost of benefits charged in the manner provided by Section 1 026 
of the code. 

(d) Additions. An enfity may be added to an existing joint account if 
all of the employers involved file a new application with the director for 
a new joint account and otherwise qualify under this section. 

(e) Successions to Joint Account Member. If a member of a joint ac- 
count is succeeded in whole or in part by another employing unit, the suc- 
cessor may file a request with the director for an account transfer and may 
immediately withdraw the acquired account from the joint account sub- 
ject to SecUon 105 1 of the code. A new joint rate or amount of contribu- 
tions shall be computed for the remaining members based upon their 
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combined accounts. Such new joint rate shall be effective as provided in 
Section 1053 or 1060 of the code, whichever is applicable. Such new 
amount of contributions shall be effective as provided by the department. 
A new rate or amount of contributions shall be computed for the succes- 
sor employing unit based upon the acquired account and any prior ac- 
count which it has accumulated, subject to Section 1 029 of the code. Such 
new rate shall be effective as provided in Section 1053 or 1060 of the 
code, whichever is applicable. Such new amount of contributions shall 
be effective as determined by the department. 

If a successor employing unit, with the consent of the remaining mem- 
bers, elects to succeed the predecessor entity as a member of the joint ac- 
count and meets the conditions of subdivisions (a) and (b) of this section, 
a new joint rate or amount of contributions shall be computed. Such new 
joint rate shall be effective as provided in Section 1053 or 1060 of the 
code, whichever is applicable. Such new amount of contributions shall 
be effective as provided by the department. 

If a successor employing unit which is a member of a joint account 
files an application with the director for a transfer of the reserve account 
of a predecessor, including any predecessor which was a member of a 
joint account. Section 1052 of the code shall apply to the application for 
transfer. The joint rate of the joint account of which the successor is a 
member, and the joint rate of the joint account of which the predecessor 
is a member, where applicable, shall be recomputed in accordance with 
Section 1053 or 1060 of the code, whichever is applicable. 

(f) Withdrawal of a Member. 

(1) A member desiring to withdraw from ajoint account may file with 
the director an application for withdrawal not later than December 3 1 of 
the year preceding the date of withdrawal. "Date of withdrawal" means 
January 1 . The contribution rate or amount of contributions of the entities 
remaining within the joint account shall be recomputed upon the basis of 
their portion of the joint experience. The new rate so computed shall be 
binding upon the remaining members for the entire calendar year for 
which that rate is determined. The new amount of contributions so com- 
puted shall be binding upon the remaining members until amended by the 
department as provided in Section 803-4 of these regulations. A new rate 
or amount of contributions shall be computed for the withdrawing entity 
based upon its individual experience. 

(2) A member's participation in ajoint account shall cease effective 
upon the date of the member' s termination of business or upon the effec- 
tive date of the member's termination of its elective coverage agreement. 
Effective as of that date, a contribution rate or amount of contributions 
for the entities remaining within the joint account shall be recomputed on 
the basis of their portion of the joint experience. The new rate so com- 
puted shall be binding upon the remaining members for the remainder of 
the calendar year. The new amount of contributions so computed shall 
be binding upon the remaining members until amended by the depart- 
ment as provided in Section 803^ of these regulations. 

(3) Whenever ajoint account is reduced to one member, it is dissolved 
and a separate rate or amount of contributions shall be computed as of the 
date of dissolution for each entity based on its individual experience. 

(g) Dissolution of Joint Account. Except as provided in subdivision 
(f)(3) of this section, ajoint account may only be dissolved as of January 
1 , if the members file an application with the director not later than De- 
cember 3 1 of the preceding year, whereupon a separate rate or amount 
of contributions shall be computed for each entity based upon its individ- 
ual experience. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 803, 977, 978, 1026, 1051, 1053, and 1060, Unemployment 
Insurance Code. 

History 

1. Amendment of subsections (b) and (c) filed 12-18-78; effective thirtieth day 
thereafter (Register 78, No. 50). 



§ 803-4. Entities Electing Reimbursement 

Financing — Time and Rate of Payment. 

(a) Contributions — Due Date. Employer payments required under this 
Section 803 of the code are due and payable as provided by subdivisit)n 
(d) of Section 803 of the code. Worker contributions required under Sec- 
tion 984 of the code are due and payable as provided by Article 7 (com- 
mencing with Section 1 1 1 0) of Chapter 4 of Part 1 of Division 1 of the 
code. 

NOTI:: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 702, 712, 713, 803, and 984. Unemployment Insurance Code. 

History 

1 . Amendment filed 12-1 8-78; effective thirtieth day thcrealtcr ( Register 78, No. 
50). 

2. Amendment filed \ 1-20-8 1 ; effective thirtieth dav thereafter (Register 8 1 . No 
47). 



Article 6. Financing Unemployment 

Insurance Coverage for Public School 

Employees 

§ 821-1. School Employers— Cost of Benefits Paid 
Financing of Unemployment Insurance 
Coverage. 

NOTE: Authority cited: Sections 305. 306 and 2602. Unemployment Insurance 
Code. Reference: Sections 821. and 821.4, Unemployment Insurance Code. 

History 

1 . New secfion filed 4-13-73; effective thirtieth day thereafter (Register 73, No. 
15). 

2. Amendment filed 1 2-18-78; effective thirtieth day thereafter (Register 78. No. 
50). 

3. Repealer filed 1 l-20-81;effectivethirtiethday thereafter (Register 81. No. 47). 

§ 821-2. School Employers— Reimbursement 

Financing — Time, Rate, and Manner of 
Payment. 

NOTE: Authority cited: Sections 305, 306 and 2602, Unemployment Insurance 
Code. Reference: Sections 821 and 821.4, Unemployment Insurance Code. 

History 

1. New section filed 4-13-73; effective thirtieth day thereafter (Register 73, No. 
15). 

2. Amendment filed 12-1 8-78; effective thirtieth day thereafter (Register 78. No. 
50). 

3. Repealer filed 1 1-20-8 1 ; effective thirtieth day thereafter (Register 8 1 . No. 47). 

Article 7. Financing Unemployment 

Insurance Coverage for Local Public Entity 

Employees 

§ 842-1 . Local Public Entities— Cost of Benefits Paid 
Financing of Unemployment Insurance 
Coverage. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 842, Unemployment Insurance Code. 

History 

1 . New secfion filed 1 2-1 8-78; effective thirtieth day thereafter (Register 78, No. 
50). 

2. Repealer filed 1 1 -20-8 1 ; effective thirtieth day thereafter ( Register 8 1 . No. 47 ). 

§ 844-1. Local Public Entities — Reimbursement 
Financing — Time, Rate, and Manner of 
Payment. 

NOTE: Authority cited: Secfions 305 and 306, Unemployment Insurance Code. 
Reference: Section 844, Unemployment Insurance Code. 

History 
1 . New secfion filed 12-1 8-78; effective thirtieth day thereafter (Register 78, No. 
50). 
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2. Repealer filed 1 1 -20-8 1 ; effective thirtieth day thereafter ( Register 8 1 . No. 47 ). 



Chapter 4. Contributions and Reports 



Article 1. Definitions 

(No regulations adopted) 



Article 2. 



'Wages" the Basis of the 
Contribution 



§ 926-1 . Wages— When Taxable. 

(a) The basis upon which employer and worker contributions shall be 
computed is wages actually or constructively paid during a calendar 
quarter in subject employment by an employer subject to the code. 
Wages for contribution purposes are considered taxable when actually or 
constructively paid. 

(b)( 1 ) Wages are constructively paid when they are credited to the ac- 
count of or set apart for an employee so that they may be drawn upon by 
him at any time, although not then actually reduced to possession. To 
constitute payment in such a case the wages must be credited to or set 
apart to the employee without any substantial limitation or restriction as 
to the time or manner of payment or condition upon which payment is to 
be made, and must be made available to him so that they may be drawn 
at any time, and their payment brought within his own control and dispo- 
sition. 

(2) Wages are not constructively paid even though credited to the ac- 
count of or set apart for an employee if the employer lacks sufficient 
funds to make the payment, since the wages cannot be brought within the 
control and disposition of the employee. 

(c) Wages which are constructively paid to an employee as defined in 
subdivision (b) of this section are taxable even though the employer is 
unable to complete actual payment for reasons beyond his control, such 
as inability to locate the employee. 

(d) Wages actually or constructively paid to an employee are taxable 
even though subsequently an amount equal to all or a part of such wages 
is voluntarily returned to the employer for any reason, for example, im- 
pairment of capital resulting from the payment of wages. 

(e) Except as provided in Section 1088-3, of these regulations, indi- 
vidual wage earners' data must be reported on the basis of wages actually 
or constmctively paid, which is the same basis as that upon which em- 
ployer and worker contributions are to be computed for the same period. 
NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 926 and 1088, Unemployment Insurance Code. 

History 

1 . Amendment filed 12-22-59; designated effecUve l-l-60(Register59,No.22). 

2. Amendment filed 4-13-73; effective thirtieth day thereafter (Register 73, No. 

15). 

3. Amendment of NOTE filed 1 1-20-81 ; effecdve thirtieth day thereafter (Regis- 
ter 81. No. 47). 

§ 926-2. Wages — Exclusions From — General. 

"Wages" does not include any of the following: 

(a) Payments made by an employer under any of the following circum- 
stances: 

(1) Ordinarily, facilities or privileges (such as entertainment, cafeteria 
facilities, medical services, or so called "courtesy" discounts on pur- 
chases), furnished or offered by an employer to his employees generally, 
if such facilities or privileges are furnished or offered for the purpose of 
promoting the health, goodwill, contentment, or efficiency of the em- 
ployees, are not made under a regular or systematic plan to compensate 
the employees for services rendered, and may be withdrawn by the em- 
ployer at any time with no obligation for a corresponding increase in re- 
muneration or the substitution of a like facility or privilege. (See Sections 



926-3. 926-4, and 926-5, of these regulations for the inclusion of meals 
and quarters furnished employees as "wages.") 

(2) Gifts in cash or kind of nominal value voluntarily given by an em- 
ployer to an employee on special occasions, such as Christmas or the 
iTiarriage or the birthday of the employee, as an expression of goodwill 
and not based on the rate of pay, the length or degree of prior personal 
services rendered by the einployee, nor paid by the employer as required 
by a labor union agreeinent or a contract of hire. 

(3) Penalties or dainage awards paid by an employer to an employee 
because of discriminatory practices or for violation of labor-manage- 
ment agreements or of the California Labor Code. 

(4) Payments gratuitously made by an employer to a former employee 
in military service if the employment relationship has terminated. Pay- 
ments are not gratuitous if they are made by the employer as required in 
a labor union agreement or a contract of hire. The exclusion under this 
paragraph does not apply to payments inade: 

(A) To an officer of a corporation or association who retains his status 
as an officer of the corporation or association during his military service. 

(B) To an employee on temporary leave of absence while training with 
the United States Armed Forces or any state or National Guard, if it is 
agreed that the employee will return to employment with the einployer 
upon completion of the training. 

(5) Payments made by an employer to an individual not in its employ 
for leads submitted to the employer on potential customers or clients, 
commonly refeixed to as "bird-dog" payments. 

(6) Compensation paid by an employer to the widow or estate of a de- 
ceased employee for which no services are performed. 

(7) Remuneration paid or payable by an employer to a worker for ser- 
vices which are excluded from "employment" by the code (see Sections 
606-1 to 653-1, inclusive of these regulations). 

(8) Any payment made by an employer which excluded from "wages" 
by the code (see Sections 926-6, 929-1, 929-2, 931-1, 932-1, 933-1, 
936-1, and 937-1 of these regulations). 

(b) Compensation received by an employee under the provisions of the 
Workmen's Compensation Insurance and Safety Act of this state, or sim- 
ilar law of other states, or of the United States. 

(c) Drawings by bona fide general partners whether designated as 
salary or otherwise. 

(d) Returns on the capital investments of a limited partner as distin- 
guished from remuneration for personal services of the limited partner. 

(e) Payments made by a labor union to an individual under any of the 
following circumstances: 

( 1 ) Strike benefits paid by a labor union to members for the sole pur- 
pose of financial assistance during the strike, if there is no performance 
of, or obligation on the part of the member to perform, or to hold himself 
available to perform, picket duty or other services. 

(2) Penalties or damage awards paid by a labor union to an individual 
because of discriminatory practices, or for violation of labor-manage- 
ment agreements or of the California Labor Code. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 926, Unemployment Insurance Code. 

History 

1. Amendment filed 4-13-73; effective thirtieth day thereafter (Register 73, No. 
15). 

2. Amendment of NOTE filed 1 1-20-81 ; effective thirtieth day thereafter (Regis- 
ter 81, No. 47). 



§ 926-3. Taxable Value of Board and Lodging. 

(a) Board, lodging, or any other payment in kind, received by an em- 
ployee in addition to, or in lieu of cash wages, shall be taxable on the basis 
of a reasonably estimated cash value to the employee, as determined or 
approved by the department as hereinafter provided: 

(1) The reasonably estimated cash value of meals, lodging, or other 
payment in kind to an employee shall not be deemed less than: 

(A) The bona fide value stipulated in a union agreement or contract of 
employment; or 
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(B) The value established as a basis of compliance with any applicable 
law governing minimum wages. 

(2) Meals. In those cases where subdivision (a)( 1 ) is not applicable, the 
department shall consider the following scale to be a reasonably esti- 
mated cash value of meals to employees: 

For the calendar year 2008 and thereafter except as modified herein in 
accordance with the following provisions of this subdivision: 

Three meals per day $9.60 

Individual meals: 

Breakfast $2.10 

Lunch $2.90 

Dinner $4.60 

A meal not identifiable as either breakfast, lunch, or dinner $3.35 

Whenever the average of retail prices of foods in California cities dur- 
ing the twelve months of any fiscal year ending on June 30 varies from 
the average of prices during the same months ending on June 30, 1969, 
by 10 percent or more, according to the cost of living indexes published 
by the United States Department of Labor, Bureau of Labor Statistics, the 
director shall by authorized regulation modify the 2008 scale for meals 
upward or downward in substantially the same ratio for the ensuing cal- 
endar year. 

If, however, it can be shown to the satisfaction of the department in any 
case that the scale as determined herein exceeds 120 percent of the cost 
of the raw materials used in preparing meals for employees, the depart- 
ment shall consider 1 20 percent of the cost of such raw materials to be 
the basis for a reasonably estimated value of meals to employees. 

(3) Lodging. 

(A) As a general rule, in those cases where subdivision (a)(1) is not 
applicable, the department shall consider a reasonable estimated cash 
value of lodging to an employee, for the calendar year 2008 and thereaf- 
ter except as modified in accordance with this subdivision, to be 66 2/3 
percent of the ordinary rental value to the public but not in excess of 
$1 ,092.00 per month or less than $35.40 per week. The following exam- 
ples illustrate the computation of taxable wages in such cases: 

EXAMPLE A 

Ordinary rental value to public of lodging per month .... $500 

Cash value of lodging to employee (66 2/3 percent 

of $500 equals $333.33) $333.33 Taxable 

Wages 
EXAMPLE B 

Ordinary rental value to public of lodging per month . . $1,650.00 
Cash value of lodging to employer (66 2/3 percent 

of $1,650.00 equals $1,100.00. The cash value for 

2008 cannot be in excess of $1,092.00) $1,092.00 Taxable 

Wages 
EXAMPLE C 

Ordinary rental value to public of lodging per week $50 

Cash value of lodging to employee (66 2/3 percent 

of $50.00 equals $33.33. The cash value for 2008 cannot 

be less than $35.40; 4 weeks times $35.40 equals 

$141.60) $14L60 Taxable 

Wages 

(B) In those cases where subdivision (a)( 1 ) is not applicable, if the em- 
ployee receives part of his or her lodging in exchange for a cash payment 
and part in exchange for services rendered, the department shall consider 
that only the part received in exchange for services rendered is received 
in lieu of cash wages. The amount of the cash payment by the employee 
shall be deducted from the ordinary rental value of the lodging to the pub- 
lic, and the reasonably estimated cash value of the remainder, which is 
the part received by the employee in lieu of cash wages, shall be 66 2/3 
percent of the ordinary rental value to the public but not in excess of 
$ 1 ,092.00 per month. The following examples illustrate the computation 
of taxable wages in such cases: 

EXAMPLE A 

Ordinary rental value to public of lodging per month $660 

Employee pays cash for lodging 60 

Remainder 600 

Cash value of lodging to employee (66 2/3 percent 

of $600 equals $400) 400 Taxable 

Wages 



EXAMPLE B 

Ordinary rental value to public of lodging per month $400 

Employee pays cash for lodging 190 

Remainder 210 

Cash value of lodging to employee (66 2/3 percent 

of $210 equals $140) 140 Taxable 

Wages 

(C) Whenever the average of residential rent prices in the Los Angeles, 
San Diego, and San Francisco Metropolitan Areas during the twelve 
months of any fiscal year ending on June 30th varies from the average of 
prices during the same months ending on June 30, 1973, by 10 percent 
or more, according to the residential rent indexes published by the United 
States Department of Labor, Bureau of Labor Statistics, the director shall 
by authorized regulation modify the 2008 scale of maximum and mini- 
mum rates for lodging upward or downward in substantially the same ra- 
tio for the ensuing calendar year. 

(4) Where there are unusual facts and circumstances which make any 
of the foregoing inapplicable, the department shall consider reasonably 
estimated cash value of meals or lodging to the employees. 

(b) Employers shall maintain reasonably complete records of meals 
and lodging furnished employees as a part of their remuneration. Such 
records shall be in such form as to show the number and kind oi' meals 
actually consumed by employees. If, in any case, an employee objects to 
the amount of deductions made for contributions on the ground that the 
value and number of meals furnished or the value of any remuneration 
in kind is erroneous, he or she may protest to the department and request 
a determination thereon. 

(c) It is immaterial for the purposes of this section that the facilities fur- 
nished by the employer are furnished for his or her convenience or the 
convenience of the employee. 

(d) The provisions of this section shall not be construed to include as 
taxable wages items expended on behalf of the employer and designated 
as traveling allowance. 

(e) This section is not applicable to meals and quarters furnished offi- 
cers and crew members aboard merchant vessels, or the meals and quar- 
ters received by fishermen except as specifically provided in Sections 
926-4 and 926-5 of these regulations. 

(f) No right or cause of action founded upon any scale of reasonably 
estimated cash value of meals to employees in effect under provisions ex- 
isting prior to the amendment of this section shall be abolished or im- 
paired by such amendment. 

NOTE: Authority cited: Sections 305, 306 and 310, Unemployment Insurance 
Code. Reference: Section 926, Unemployment Insurance Code. 

History 

1. Amendment filed 12-1-77; designated effecfive 1-1-78 (Register 78, No. 15). 
For prior history, see Register 76, No. 49. Issuing Agency: Department of Bene- 
fit Payments. 

2. Amendment filed 1 1-27-78; designated effecfive 1-1-79 (Register 78, No. 48). 

3. Amendment filed 1 1-30-79; designated effecfive 1-1-80 (Register 79, No. 48). 

4. Amendment filed 12-12-80; effective thirtieth day thereafter (Register 80, No. 
50). 

5. Amendment filed 3-4-82; effecfive thirtieth day thereafter (Register 82, No. 
10). 

6. Amendment of subsecfion (a) filed 2-1 1-83; effective thirtieth day thereafter 
(Register 83, No. 7). 

7. Amendment filed 1-6-84; effective upon filing pursuant to Government Code 
section 1 1346.2(d) (Register 84, No. 1 ). 

8. Amendment of subsecfion (a) filed 12-21-84; designated effective 1-1-85 pur- 
suant to Government Code section 1 1346.2(d) (Register 84, No. 51). 

9. Amendment of subsecfion (a) filed 1-22-86; effecfive upon filing pursuant to 
Government Code secfion 11346.2(d) (Register 86, No. 4). 

10. Amendment of subsecfion (a) filed 12-22-86; designated effective 1-1-87 
pursuant to Government Code secfion 1 1346.2(d) (Register 86, No. 52). 

11. Amendment of subsection (a) filed 1-5-88; operative 1-5-88 (Register 88, 
No. 3). 

12. Amendment of subsecfion (a) filed 1-17-89; operative 1-17-89 pursuant to 
Government Code secfion 11346.2(d) (Register 89, No. 4). 

13. Amendment filed 2-8-90; operative 2-8-90 (Register 90, No. 7). 

14. Amendment filed 2-27-91 ; operative 2-27-9 1 pursuant to Government Code 
secfion 11346.2(d) (Register 91, No. 13). 
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15. Amendment of subsections (a)(2) and (a)(3) filed 6-10-92; operative 7-10-92 
(Register 92, No. 24). 

16. Amendment of subsections (a)(2) and (a)(3)(A)-(a)(3)(C) filed 12-31-92; op- 
erative 1-1-93 (Register 93, No. 1 ). 

17. Amendment of subsections (a)(2) and (a)(3)(A)-(C) filed 3-2-94; operative 
3-2-94 (Register 94, No. 9). 

18. Editorial correction of subsections (a)(2) and (e) (Register 94, No. 51). 

19. Amendment of subsections (a)(2) and (a)(3)(A)-(C) filed 12-2 1-94; operative 
1-1-95 pursuant to Government Code section 1 1 346.2(d) (Register 94, No. 5 1 ). 

20. Amendment of subsections (a)(2) and (a)(3)(A)-(C) filed 1-26-96; operative 
1-26-96 pursuant to Government Code section 1 1343 .4(d) (Register 96, No. 4). 

21. Amendment of subsections (a)(2) and (a)(3)(A)-(C) filed 2-6-97; operative 
3-8-97(Register97, No. 6). 

22. Amendment of subsections (a)(2) and (a)(3)(A)-(B) filed 2-9-98; operative 
3-ll-98(Register98, No. 7). 

23. Amendment of subsections (a)(2) and (a)(3)(A)-(C) filed 3-7-99; operative 
5-7-99 pursuant to Government Code section 1 1 343.4(d) (Register 99, No. 19). 

24. Amendment filed 5-18-2000; operative 5-18-2000 pursuant to Government 
Code section 1 1343.4(d) (Register 2000, No. 20). 

25. Amendment of subsecfions (a)(2)-(a)(3)(C) filed 4-10-2001; operative 
4-10-2001 pursuant to Government Code section 1 1343.4 (Register 2001 , No. 
15). 

26. Amendment of subsections (a)(2)-(a)(3)(C) filed 3-21-2002; operative 
3-21-2002 pursuant to Government Code section 1 1 343.4 (Register 2002, No. 
12). 

27. Amendment of subsecfions (a)(2)-(a)(3)(C) filed 4-1-2003; operative 
4-1-2003 pursuant to Government Code section 1 1343.4 (Register 2003, No. 
14). 

28. Amendment of subsections (a)(2)-(a)(3)(C) filed 8-9-2004; operative 
8-9-2004 pursuant to Government Code section 1 1343.4 (Register 2004, No. 
33). 

29. Amendment of subsecfions (a)(2) and (a)(3)(A)-(B) filed 3-14-2005; opera- 
tive 3-14-2005 pursuant to Government Code section 1 1343.4 (Register 2005, 
No. 11). 

30. Amendment of subsections (a)(2) and (a)(3)(A)-(C) and Note filed 
3-23-2006; operative 1-1-2006 pursuant to Unemployment Insurance Code 
section 310 (Register 2006, No. 12). 

31. Amendment of subsections (a)(2) and (a)(3)(A)-(C) filed 3-19-2007; desig- 
nated effective date 1-1-2007 pursuant to Unemployment Insurance Code sec- 
fion 310 (Register 2007, No. 12). 

32. Amendment of subsecfions (a), (a)(2) and (a)(3)(A)-(C) filed 3-3-2008; des- 
ignated effective date 1-1-2008 pursuant to Unemployment Insurance Code 
section 310 (Register 2008, No. 10). 

§ 926-4. Taxable Value of Meals and Quarters Furnished 
Officers and Crewmen Aboard Vessels. 

(a) Meals and quarters received by officers and crewmen aboard a ves- 
sel shall be taxable on the basis of a reasonably estimated cash value to 
the employee as determined or approved by the department as hereinafter 
provided: 

(1) The reasonably estimated cash value of meals and quarters to an 
employee shall not be less than: 

(A) The bona fide value stipulated in a union agreement or contract of 
employment; or 

(B) The value established as a basis of compliance with any applicable 
law governing minimum wages. 

(2) In those cases where subdivision (a)( 1 ) is not applicable the depart- 
ment shall consider the following scale to be the reasonably estimated 
cash value to the employee of meals and quarters for the calendar year 
2008 and thereafter, except as modified herein in accordance with the fol- 
lowing provisions of this subdivision: 

(A) Licensed Personnel. For each day or part of a day aboard a vessel, 
$9.60 for meals plus $7.40 for quarters, or a total of $17.00. 

(B) Unlicensed Personnel. For each day or part of a day aboard a ves- 
sel. $9.60 for meals plus $5.00 for quarters, or a total of $14.60. 

(C) Adjustment of Meals Values. Whenever the average of retail 
prices of foods in California cities during the twelve months of any fiscal 
year ending on June 30th varies from the average of prices during the 
same months ending on June 30, 1969, by 10 percent or more, according 
to the cost of living indexes published by the United States Department 
of Labor, Bureau of Labor Statistics, the director shall by authorized reg- 
ulation modify the 2008 scale for meals upward or downward in substan- 
tially the same ratio for the ensuing calendar year. 



If, however, it can be shown to the satisfaction of the department in any 
case that the scale as determined herein exceeds 120 percent of the cost 
of the raw materials used in preparing meals for employees, the depart- 
ment shall consider 120 percent of the cost of such raw materials to be 
the basis for a reasonably estimated value of meals to employees. 

(D) Adjustment of Quarters Values. Whenever the average of residen- 
tial rent prices in the Los Angeles, San Diego, and San Francisco Metro- 
politan Areas during the twelve months of any fiscal year ending on June 
30 varies from the average of prices during the same months ending on 
June 30, 1973, by 10 percent or more, according to the residential rent 
indexes published by the United States Department of Labor, Bureau of 
Labor Statistics, the director shall by authorized regulation modify the 
2008 scale of rates for quarters upward or downward in substantially the 
same ratio for the ensuing calendar year. 

(b) "Vessel" as used in this section includes freighter, tanker, passen- 
ger or any other vessel, except fishing vessels. (Fishing Vessels — See 
Section 926-5.) 

(c) "Licensed personnel" as used in this section includes masters, 
mates, engineers, pilots, radio telegraphers and any other persons who 
are licensed pursuant to the United States Shipping Code, and also in- 
cludes pursers and surgeons and any other persons who are registered 
pursuant to the United States Shipping Code. 

(d) "Unlicensed personnel" as used in this section includes all mem- 
bers of the crew other than persons described in subdivision (c) of this 
section. 

(e) Notwithstanding the provisions of subdivision (a)(2) of this sec- 
tion, if an employer maintains records in such form as to show the number 
and kind of meals actually consumed by employees the scale for individ- 
ual meals set forth in subdivision (a)(2) of section 926-3 of these regula- 
tions may apply. 

(f) It is immaterial for the purposes of this section that the facilities fur- 
nished by the employer are furnished for his or her convenience or the 
convenience of the employee. 

(g) No right or cause of action founded upon provisions for the reason- 
ably estimated cash value to officers and crewmen aboard vessels of 
meals and quarters in effect prior to the amendment of this section shall 
be abolished or impaired by such amendment. 

NOTE: Authority cited: Secfions 305, 306 and 310, Unemployment Insurance 
Code. Reference: Section 926, Unemployment Insurance Code. 

History 

1. Amendment filed 12-1-77; designated effecfive 1-1-78 (Register 78, No. 15). 
For prior history, see Register 76, No. 49. Issuing Agency: Department of Bene- 
fit Payments. 

2. Amendment filed 11 -27-78; designated effecfive 1-1-79 (Register 78, No. 48). 

3. Amendment of subsecfion (a) filed 1 1-30-79; designated effective 1-1-80 
(Register 79, No. 48). 

4. Amendment filed 1 2-1 2-80; effective thirtieth day thereafter (Register 80, No. 
50). 

5. Amendment filed 3-4-82; effecfive thirtieth day thereafter (Register 82, No. 
10). 

6. Amendment of subsecfion (a) filed 2-11-83; effecfive thirtieth day thereafter 
(Register 83, No. 7). 

7. Amendment filed 1-6-84; effective upon filing pursuant to Government Code 
secfion 11346.2(d) (Register 84, No. 1). 

8. Amendment of subsection (a) filed 12-21-84; designated effecfive 1-1-85 pur- 
suant to Government Code section 1 1346.2(d) (Register 84, No. 51). 

9. Amendment of subsecfion (a) filed 1-22-86; effecfive upon filing pursuant to 
Government Code section 11346.2(d) (Register 86, No. 4). 

10. Amendment of subsecfion (a) filed 12-22-86; designated effecfive 1-1-87 
pursuant to Government Code secfion 1 1346.2(d) (Register 86, No. 52). 

11. Amendment of subsection (a) filed 1-5-88; operafive 1-5-88 (Register 88, 
No. 3). 

12. Amendment of subsecfion (a) filed 1-17-89; operafive 1-17-89 pursuant to 
Government Code secfion 11346.2(d) (Register 89, No. 4). 

13. Amendment of subsection (a) filed 2-8-90; operafive 2-8-90 (Register 90, 
No. 7). 

14. Amendment filed 2-27-91; operafive 2-27-91 pursuant to Government Code 
section 11346.2(d) (Register 91, No. 13). 

15. Amendment of subsecfion (a)(2) filed 6-10-92; operative 7-10-92 (Register 
92, No. 24). 

16. Amendment of subsecfions (a)(2)-(a)(2)(D) filed 12-31-92; operative 
1-1-93 (Register 93, No. 1). 
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17. Amendment of subsections (a)(2)-(a)(2)(D) filed 3-2-94: operative 3-2-94 
(Register94. No. 9). 

18. Amendment of subsections (a)(2)-(a)(2)(D) filed 12-21-94; operative 
1-1-95 pursuant to Government Code .section 1 1346.2(d) (Register 94, No. 51). 

19. Amendment of subsections (a)(2)-(a)(2)(D) filed 1-26-96; operative 
1 -26-96 pursuant to Government Code section 1 1 343 .4( d ) (Register 96, No. 4). 

20. Amendment of subsections (a)(2)-(a)(2)(D) filed 2-6-97; operative 3-8-97 
(Register97, No. 6). 

21. Amendment of subsections (a)(2)-(a)(2)(D) filed 2-9-98; operative 3-1 1-98 
(Register98, No. 7). 

22. Amendment of subsections (a)(2) and (a)(2)(D) filed 5-7-99; operative 
5-7-99 pursuant to Government Code section 1 1343.4(d) (Register 99. No. 19). 

23. Amendment filed 5-18-2000; operative 5-18-2000 pursuant to Government 
Code section 1 1343.4(d) (Register 2000. No. 20). 

24. Amendment of subsections (a)(2)-(a)(2)(D) filed 4-10-2001; operative 
4 10-2001 pursuant to Government Code section 1 1343.4 (Register 2001. No. 

15). 

25. Amendment of subsecUons (a)(2)-(a)(2)(D) filed 3-21-2002; operative 
3-21-2002 pursuant to Government Code section 1 1343.4 (Register 2002, No. 

12). 

26. Amendment of subsections (a)(2)-(a)(2)(D) filed 4-1-2003; operative 
4-1-2003 pursuant to Government Code section 1 1343.4 (Register 2003, No. 
14). 

27. Amendment of subsections (a)(2)-(a)(2)(D) filed 8-9-2004; operative 
8-9-2004 pursuant to Government Code section 1 1343.4 (Register 2004, No. 
33). 

28. Amendment of subsections (a)(2)-(a)(2)(D) filed 3-14-2005; operative 
3-14-2005 pursuant to Government Code section 1 1343.4 (Register 2005, No. 
11). 

29. Amendment of subsections (a)(2)-(a)(2)(D) and Noth filed 3-23-2006; op- 
erative 1-1-2006 pursuant to Unemployment Insurance Code section 310 
(Register 2006, No. 12). 

30. Amendment of subsections (a)(2)-(a)(2)(D) filed 3-19-2007; designated ef- 
fective date 1-1-2007 pursuant to Unemployment Insurance Code section 310 
(Register 2007, No. 12). 

3 1 . Amendment of subsections (a)(2)-(a)(2)(D) filed 3-3-2008; designated effec- 
tive date 1-1-2008 pursuant to Unemployment Insurance Code section 310 
(Register 2008, No. 10). 

§ 926-5. Taxable Value of Meals and Quarters Received by 
Fishermen Aboard Fishing Vessels. 

(a) Meals and quarters received by fishermen aboard fishing vessels 
shall be taxable on the basis of a reasonably estimated cash value to the 
employee as determined or approved by the department as hereinafter 
provided: 

( 1 ) Meals. The value of meals may be computed on one of the follow- 
ing bases, at the option of the employer: 

(A) The cost of food furnished to or consumed by fishermen shall be 
equally divided by the number of fishermen to determine the taxable val- 
ue of meals to each fisherman. 

(B) If an employer maintains records in such form as to show the num- 
ber and kind of meals actually consumed by fishermen the scale as set 
forth in Section 926-3(a)(2) of these regulations may be applied. 

(2) Quarters. 

(A) For the calendar year 2008 and thereafter except as modified in ac- 
cordance with this subdivision, quarters furnished fishermen aboard fish- 
ing vessels have a cash value to the employee of $35.40 a week, or $5.00 
a day for periods less than a week, where the facilities include the follow- 
ing minimum standards: 

1. Living compartment space that normally permits standing erect. 

2. Heat, light and ventilation. 

3. Gear locker. 

4. Head and bathing facilities. 

5. Individual bunks or berths with mattresses, assigned to each fisher- 
man. 

(B) Quarters which do not meet the above minimum standards have 
no cash value to the fishermen. 

(3) Adjustment of Quarters Values. Whenever the average of residen- 
tial rent prices in the Los Angeles, San Diego, and San Francisco Metro- 
politan Areas during the twelve months of any fiscal year ending on June 
30 varies from the average of prices during the same months ending on 
June 30, 1973, by 10 percent or more, according to the residential rent 



indexes published by the United States Department of Labor. Btireau of 
Labor Statistics, the director shall by authorized regulation modify the 
2008 scale of rales for quarters upward or downward in substantially the 
same ratio for the ensuing calendar year. 

(b) It is immaterial for the purposes of this section that the cost of food 
consumed aboard fishing vessels is borne by the employer, by the em- 
ployees or is shared by the employer and employees. The following ex- 
amples illustrate the computation of taxable wages under two methods 
of accounting where the employer elects to apply the formula set forth 
in subdivision (a)( 1 )(A) of this .section. It is assumed that the share for the 
owner or operator of the vessel is 40 percent and the fishermen's share 
is 60 percent. 

EXAMPLE A. All operating expenses, including the cost of food con- 
sumed aboard, are deducted from the gross receipts from sale of the 
catch. The remainder is divided into two shares, one for the owner or op- 
erator of the vessel and the other to be distributed among the fishermen. 
The fishermen's cash wages plus the total cost of food constitute taxable 
wages. 

Gross proceeds from sale of the catch $1 .000 

Less fuel and other operating expenses S20() 

Less cost of food 100 300 

TOO 

Less: Owner or operator's share (40 percent) 280 

Fishermen's share (60 percent) (cash wages) 420 

Add cost of food consumed 100 

Total $520 Taxable 

wages 
(i) Taxable wages each person, assuming 5 men with equal shares — SI 04. 
(ii) Taxable wages each person, assuming 5 men, 1 man having 2 shares, and 4 men 
having 1 share each: 

Cash 

Fisherman "A" $140 

Fisherman "B" 70 

Fisherman "C" 70 

Fisherman "D" 70 

Fisherman "E" 70 

$420 

EXAMPLE B. All operating expenses, except cost of food consumed 
aboard, are deducted from the gross receipts from sale of the catch. The 
remainder is divided into two shares, one for the owner or operator of the 
vessel and the other to be distributed among the fishermen. The amount 
of the fishermen' s share before deduction of the cost of food constitutes 
taxable wages. 

Gross proceeds from sale of the catch $1,000 

Less fuel and other operating expenses 200 

800 

Owner or operator's share (40 percent) 320 

Fishermen's share (60 percent) 480 Taxable 

wages 

Less cost of food 100 

Cash wages $380 

(i) Taxable wages each person, assuming 5 men with equal shares — $96. 

(ii) Taxable wages each person, assuming 5 men, 1 man having 2 shares, and 4 men 

having 1 shaie each: 

Total 
Taxable 
waives 

Fisherman "A" $160 

Fisherman "B" 80 

Fisherman "C" 80 

Fisherman "D" 80 

Fisherman "E" 80 

$480 

(c) "Fishermen" as used in this section includes all persons aboard the 
vessel who are entitled to receive a share-of-the-catch or who are remu- 
nerated on any other basis. 

(d) It is immaterial for the purposes of this section that the facilities fur- 
nished by the employer are furnished for his or her convenience or the 
convenience of the employee. 

(e) No right or cause of action founded upon provisions for the reason- 
ably estimated cash value to fishermen of meals and quarters in effect 
prior to the amendment of this section shall be abolished or impaired by 
such amendment. 
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NOTli; Authority cited: Sections 305, 306 and 310, Unemployment Insurance 
Code. Reference: Section 926, Unemployment Insurance Code. 

History 

1. Amendment filed 1-6-84; effective upon filing pursuant to Government Code 
section 1 1 346.2(d) (Register 84, No. 1 ). For prior history, see Recister 83, No. 
7. 

2. Amendment of subsection (a) filed 12-21-84; designated effective 1-1-85 pur- 
suant to Government Code section 1 1346.2(d) (Register 84, No. 51). 

3. Amendment of subsection (a) filed 1-22-86; effective upon filing pursuant to 
Government Code section 1 1346.2(d) (Register 86, No. 4). 

4. Amendment of subsection (a) filed 1 2-22-86; designated effective 1-1-87 pur- 
suant to Government Code section 1 1346.2(d) (Register 86, No. 52). 

5. Amendment of subsection (a) filed 1-5-88; operative 1-5-88 (Resi-ster 88, No. 
3). 

6. Amendment of subsection (a) filed 1-17-89; operative 1-17-89 pursuant to 
Government Code section 1 1346.2(d) (Register 89. No. 4). 

7. Amendment of subsection (a) filed 2-8-90r operative 2-8-90 (Register 90, No. 
7). 

8. Amendment filed 2-27-91; operative 2-27-91 pursuant to Government Code 
section 1 1346.2(d) (Register 91, No. 13). 

9. Amendment of subsections (a)(2) and (a)(3) filed 6-10-92; operative 7-10-92 
(Register 92, No. 24). 

10. Amendment of subsections (a)(2)(A) and (a)(3) filed 12-31-92; operative 
1-1-93 (Register 93. No. 1). 

11. Amendment of subsections (a)(2)(A) and (a)(3)(B) filed 3-2-94; operative 
3-2-94 (Register 94, No. 9). 

12. Editorial coirection of subsections (a)( 1 )(B) and (b) (Register 94, No. 51 ). 

13. Amendment of subsecfions (a)(2)(A), (a)(3) and (b) filed 12-21-94; operative 
1-1-95 pursuant to Government Code section 1 1 346.2( d ) ( Register 94, No. 51). 

14. Amendment of subsections (a)(2)(A) and (a)(3) filed 1-26-96; operative 
1-26-96 pursuant to Government Code section 1 1 343.4(d) (Register 96, No. 4). 

15. Amendment of subsections (a)(2)(A) and (a)(3) filed 2-6-97; operative 
3-8-97 (Register 97. No. 6). 

16. Amendment of subsecfions (a)(2)(A) and (a)(3) filed 2-9-98; operafive 
3-1 1-98 (Register 98, No. 7). 

17. Amendment of subsections (a)(2)(A) and (a)(3) filed 5-7-99; operafive 
5-7-99 pursuant to Government Code section 1 1 343 .4(d ) ( Regi ster 99, No. 1 9) . 

18. Amendment of subsecfions (a)(2)(A) and (a)(3) filed .5-18-2000; operative 
5-18-2000 pursuant to Government Code secdon 11343.4(d) ( Register 2000, 
No. 20). 

19. Amendment of subsecfions (a)(2)(A)-(a)(3) filed 4-10-2001; operative 
4-10-2001 pursuant to Government Code section 1 1343.4 (Register 2001, No. 
15). 

20. Amendment of subsections (a)(2)(A) and (a)(3) filed 3-21-2002; operafive 
3-2 1-2002 pursuant to Government Code secfion 1 1 343.4 (Register 2002, No. 
12). 

21. Amendment of subsections (a)(2)(A) and (a)(3) filed 4-1-2003; operative 
4-1-2003 pursuant to Government Code section 1 1343.4 (Register 2003, No. 
14). 

22. Amendment of subsections (a)(2)(A) and (a)(3) filed 8-9-2004; operative 
8-9-2004 pursuant to Government Code section 1 1343.4 (Register 2004, No. 
33). 

23. Amendment of subsections (a)(2)(A)-(a)(3) filed 3-14-2005; operative 
3-14-2005 pursuant to Government Code secfion 11343.4 (Register 2005, No. 
11). 

24. Amendment of subsecfions (a)(2)(A) and (a)(3) and Note filed 3-23-2006; 
operafive 1-1-2006 pursuant to Unemployment Insurance Code section 310 
(Register 2006, No. 12). 

25. Amendment of sub.sections (a)(2)(A) and (a)(3) filed 3-19-2007; designated 
effective date 1-1-2007 pursuant to Unemployment Insurance Code section 
310 (Register 2007, No. 12). 

26. Amendment of subsecfions (a)(2)(A) and (a)(3) filed 3-.3-2008; designated ef- 
fective date 1-1-2008 pursuant to Unemployment Insurance Code section 310 
(Register 2008, No. 10). 

§ 926-6. Wages — Advances and Loans. 

(a) "Wages" does not include a loan made by an employer to an em- 
ployee, but earnings for services in employment applied to reduce the 
debt under the loan are "wages" at the time they are actually or construc- 
tively paid. (See Section 926-1 of these regulations for interpretation of 
"constructively paid.") As used in this section, "loan" means a payment 
made by an employer to an employee in consideration of an oral or a writ- 
ten agreement between the employer and the employee for repayment in 
full, irrespective of earnings in the employ of the employer. 

(b) "Wages" includes an advance made by an employer to an em- 
ployee at the time the advance is actually or constructively paid, rather 
than at the time the prior advance is charged against later earnings for ser- 
vices in employment. (See Section 926-1 of these regulations for inter- 
pretation of "constructively paid.") As used in this section, "advance" 



means a payment made by an employer to an employee to be charged 
against future earnings by the employee for services in employment, 
which does not create a debt, and which generates no obligation of repay- 
ment except from future earnings by the employee for services in em- 
ployment by the ernployer. 

(c) The employer's insUtution of legal proceedings or other evidence 
of his bona fide effoiT to recoup amounts paid to an employee in excess 
of the employee's earnings for services in employment creates an infer- 
ence that the amounts paid to the employee are loans, rather than ad- 
vances. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 926, Unemployment Insurance Code. 

History 

1 . New section field 4—13-73; effecfive thirtieth day thereafter (Register 73, No. 
15). 

2. Amendment of NOTE filed 1 1-20-81 ; effective thirtieth day thereafter ( Reeis- 
ter81,No. 47). 

3. Editorial correction of subsection (a) (Register 2008, No. 32). 

§ 926-7. Wages — Inclusions — In General. 

"Wages" includes, but is not limited to, the following types of remu- 
neration for services in employment: 

(a) Any payment by an employer, without deduction from the remu- 
neration of, or other reimbursement from an employee, for taxes imposed 
on the employee. 

(b) Amounts in lieu of cash wages which are offset by an employer 
against a debt due from an employee, or applied against a debt owed to 
a third party by the employee. 

(c) The ordinary rental value to the public of business premises fur- 
nished by an employer to an employee for his or her personal use in his 
or her own separate business in addition to or in lieu of cash wages. 

(d) Any deduction from the remuneration due an employee made by 
an employer to accumulate a contingency reserve to reimburse the em- 
ployer for a loss or liability resulting from the commission or omission 
of an act by the employee in the course of his or her employment. 

(e) All remuneration paid by an employer for personal services wheth- 
er or not at the time the payment is made the employer-employee rela- 
tionship has terminated. 

(f) Vacation payments made by or on behalf of an employer to or on 
behalf of an einployee, whether or not the employee takes vacation or re- 
ceives the payment in lieu of vacation time off, except as provided by 
Section 1265.5 of the code. 

(g) Sick pay made by or on behalf of an employer to or on behalf of 
an employee, except as provided by Sections 931, 933, and 1265.5 of the 
code, and Sections 931-1 and 933-1 of these regulations. 

(h) Holiday payments made by or on behalf of an employer to or on 
behalf of an employee, except as provided by Section 1 265 .5 of the code. 

(i) Awards of back pay paid by an employer or jointly by the employer 
and a labor union to an employee pursuant to an order of the National La- 
bor Relations Board., the Agricultural Labor Relations Board, the Equal 
Employment Opportunity Commission, the Fair Employment and Hous- 
ing Commission, or an employer's own grievance procedure. 

(j) Additional wages or additional overtime compensation paid by an 
employer to an emp] oyee pursuant to the Fair Labor Standards Act or the 
Walsh-Healey Public Contracts Act, the Davis-Bacon Act or the Cali- 
fornia Labor Code. 

(k) Not less than a minimum wage required by law to be paid to an em- 
ployee, if the employer does not have records of the amount of wages ac- 
tually or constructively paid. (See Section 926-1 of these regulations for 
interpretation of "constructively paid.") 

(/) Payments by an employer to an individual made as royalty pay- 
ments for a license to manufacture patented articles, if the employer and 
the individual have an agreement under which the employer has the right, 
title, and interest to the patented article in consideration of the individu- 
al's employment by the employer and the royalty payments. Royalty pay- 
ments are not "wages" if the individual has the right, title, and interest in 
the patent for the article and the employer makes royalty payments to the 
individual apart from any contract of employment. 
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CROSS-REFHRKNCH: For the inclusion of tips as "wages," see Sections 927-1, 
927.5-1 , 986.5-1 , and 987.7-1 of these regulations. For the inclusion of the value 
ol' meals and quarters as "wages," see Sections 926-3, 926-4, and 926-5 of these 
regulations. For the inclusion of advances against future earnings as "wages," see 
Section 926-6 of these regulations. 

NOTH: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 926, Unemployment Insurance Code. 

History 

1. New section filed 4-13-73; effective thirtieth day thereafter (Register 73, No. 
15). 

2. Amendment of subsections (c), (d) and cross-reference filed 1 1-27-78: desis- 
nated effective 1-1-79 (Register 78, No. 48). 

3. Amendment of subsections (a), (i) and (j) filed 1 1-20-86; effective thirtieth day 
thereafter (Register 8 1 , No. 47). 

§ 927-1 . Tips as Wages. 

(a) Statemenis by employees. 

( 1 ) Eveiy employee who, in the course of his or her employment by 
an employer, receives in any calendar month cash tips of twenty dollars 
($20) or more shall report all such tips in one or more written statements 
furnished to his or her employer on or before the tenth ( 1 0th) day follow- 
ing such month. 

(A) If the cash tips received by an employee in a calendar month, in 
the course of his employment by an employer amount to twenty ($20) or 
more, none of the cash tips received by the employee in such calendar 
month are excluded from wages under this section. The cash tips to which 
this section applies include checks, tips added to the bill of a charge cus- 
tomer at his or her request, and other monetary media of exchange. Tips 
given by a patron to or for an employee in any medium other than cash, 
such as passes, tickets, or other goods or commodities do not constitute 
wages. 

(B) If an employee in any calendar month performs services for two 
or more employers and receives tips in the course of his or her employ- 
ment by each employer, the twenty dollar ($20) test is to be applied sepa- 
rately with respect to the cash tips received by the employee in respect 
of his or her services for each employer and not to the total cash tips re- 
ceived by the employee during the month. 

(2) The employee's statement may be a completed "Employee's Re- 
port of Tips to Employer", Federal Form 4070 Rev. 10/92, incorporated 
by reference, or any form giving the following information: 

(A) Employee's name, address and Social Security account number; 

(B) Employer's name and address; 

(C) Calendar month covered by the statement; 

(D) Amount of the tips received; 

(E) Date and signature of the employee; 

(3) The employee's statement should be prepared in duplicate with the 
original copy going to the employer and the duplicate copy dated and 
countersigned by the employer and returned to the employee for his or 
her record. 

(4) Upon termination of employment, the employee shall furnish a 
statement of tips to his or her employer at the time he or she ceases to per- 
form services. 

(b) Employers. 

( 1 ) Tips reported by an employee to his or her employer in a written 
statement shall be deemed to be earned for purposes of this regulation and 
paid to the employee at the time the written statement is furnished to the 
employer. 

Example ( 1 ) An employee received $40 in tips in the month of May. 
The employee reports to the employer the $40 on June 10. The tips re- 
ceived in May would be reported on the second quarter return. 

Example (2) In the example above, the employee received the $40 in 
the month of June and reports the tips to the employer on July 1 0. The tips 
received would be reported in the third quarter. 

Example (3) As in example (2), the employee received $40 in June; 
however, the employee reported the $40 in tips for that month on June 
30. The tips received would be reported in the second quarter. 



(2) The employer can collect the disability contribution from the em- 
ployee's wage or from funds furnished to the employer by the employee. 
If the employer is unable to collect the disability insurance contribution, 
the employer can supply the employee with the F'orm I)E 370 "Statement 
of Amount Due From Worker" Rev. 4: (9/89), incorporated hy reference. 
Completion of the Form De 370 Rev. 4: (9/89) will relieve the employer 
of the uncollected employee liability. 

(3) In the event that an employer estimates or allocates the amount of 
tips received by the employee, the employer will reconcile the estimate 
or allocation with the actual amount of tips reported by such employee 
and adjust for any differences. The actual amount of tips reported hy the 
employee will be reflected in the contributions return filed for the quar- 
ter. The employer should adjust for any differences between the amount 
of disability insurance withheld and the amount due is indicated by the 
statement submitted by the employee. 

(4) If the employee has made an attempt to report his or her tips to the 
employer, and the employer did not accept the employee's w ritten state- 
ment of tips received, the amount of tips as rellected by the employee's 
records shall be deemed to have been reported and shall be considered 
wages within the meaning of .section 927 of the code. 

(c) In the absence of a monthly or other payroll period report o{ tips 
by the employee, any claim thereafter made by him or her for wage credit 
for tips for that month shall be deemed in\alid. and unreported tips for 
that month shall not be included in the computation of benefits. 

(d) When tips are pooled and the employer determines the split o'( the 
tips, the tips paid from the pool are wages under Section 926 of the code. 
The employee must receive the total amount of the tips from a customer 
or the total amount of the tips minus a maximum of l.'S percent contribu- 
tion to a tip pool, to be considered lips under Section 927. This includes 
tips paid in cash or the tip portion paid by the employer to the employee 
when a customer pays by check or charge card. If the employee is re- 
quired to pay more than 1 5 percent to a tip pool, or the employer pays less 
than 85 percent of the total amount of its tips to the employee, then the 
amount retained by the employee or paid over by the employer is wages 
under Section 926. Wages under Section 926 of the code are taxable and 
reportable when actually or constructively paid. 

(e) Service charges, even if designated as banquet tips or other name 
including the word "tips", are not tips and are wages under Section 926 
of the code. The term "service charge" refers to a sum of money which 
the patron pays to the employer and which meets two or more of the fol- 
lowing criteria: 

( 1 ) The employer determines whether or not such a sum of money 
must be paid; 

(2) The employer determines, or negotiates with the patron, the exact 
amount of the sum which the patron must pay, and 

(3) The employer determines to which employee(s), if any, the sum is 
to be paid. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 926 and 927, Unemployment Insurance Code. 

History 

1. Amendment of subsection (c) filed 1 1-20-81; effective thirtieth day thereafter 
(Register 81, No. 47). 

2. Amendment filed 8-18-93; operative 9-17-93 (Register 93, No. 34). 

§ 927.5-1 . Tips Are Wages for Disability Insurance 
Purposes Only. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 927.5, Unemployment Insurance Code. 

History 

1 . New section filed 2-21-78 as an emergency; effective upon filing (Register 78. 
No. 8). 

2. Certificate of Compliance filed .5-8-78 in the week of Register 78. No. 19. 
Printed in Register 78, No. 39 for technical reasons. 

3. Amendment of subsection (a) filed 1 1-20 81 ; effective thirtieth day thereafter 
(Register 81, No. 47). 

4. Change without regulatory effect repealing section filed 3-30-92 pursuant to 
section 100, title 1, California Code of Regulations (Register 92, No. 14). 
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§ 928-1 . Allocations of Wages Paid at Irregular or History 

Infrequent Intervals. l- New section filed 8-5-60; designated effective 8-1 5-60 (Register 60, No. 17). 

NOTE: Authority cited: Sections 306, 928 and 2602. Unemployment Insurance -• Repealer filed 9-5-61, designated effective 9-15-61 (Register 61. No. 18). 
Code. 



[The next page is 39. 



Page 38.2 Register 2008, No. 32; 8 - 8 - 2008 



Title 22 



Employment Development Department 



§ 929-2 



§ 929-1 . Allowance for Traveling, Automobile, and Other 
Business Expenses. 

(a) "Wages" does not include the actual amount of traveling, automo- 
bile and other required or necessary business expenses incurred by an 
employee in connection with his employment; provided however, that 
the employee shall maintain such reasonable records as will enable him 
to account to his employer for the amount of the expenses actually in- 
curred by him and that the employer shall keep such reasonable records 
as will show the portions of the total amount which represent respectively 
expenses and remuneration for services. 

(b) If proper records are maintained, an expense may be allowed either 
where the employer pays the employee a gross sum out of which the em- 
ployee pays his expenses, or where the employee expends his own funds 
and is reimbursed by the employer. 

(c) The accounting between the employee and his employer shall be 
accomplished for periods not greater than a calendar quarter and not less 
often that once each quarter so the employer may have knowledge of that 
portion of the payment which is remuneration for personal services for 
the purpose of properly preparing the quarterly contribution and earnings 
returns. 

(d) Nothing herein shall preclude a reasonable flat daily, weekly, 
monthly, or other periodic allowance to cover traveling and similar ex- 
penses actually incurred and not in fact remuneration for services per- 
formed. Where the employer computes expenses on a fixed flat allow- 
ance basis, the employer shall, at all times, be prepared to substantiate the 
amount claimed to be expense items and to show that no part of it repre- 
sents additional remuneration for employment. A statement of expenses 
by the employee shall constitute a rebuttable presumption that the em- 
ployer has complied with this section. 

(e) Allowance for automobile expense may be computed on any one 
of the following bases: 

( 1 ) The actual expense incurred, if the records show the actual expen- 
ditures for fuel and other automobile expense. 

(2) A reasonable fixed mileage rate, if the records show the actual 
miles traveled by the employee in the employer's business. 

(3 ) A reasonable flat periodic allowance, if the employer substantiates 
the reasonableness of the computation at the request of the department. 

(0 Payments to an employee made under an agreement providing for 
reasonable flat daily allowances for travel expense based on specified 
mileage zones measured from a fixed central point are reasonable flat pe- 
riodic allowances and required or necessary business expenses under this 
section, regardless of the actual mileage traveled by the employee, if 
there is a reasonable inference that payments made for shorter trips will 
offset payments made for longer trips. 

(g) Payments for time spent in travel by an employee who is compen- 
sated for time required to reach his job locadon are not required or neces- 
sary business expenses. 

(h) An allowance for automobile expense incurred by an employee is 
not a required or necessary business expense if incurred in the use of his 
automobile for pleasure, or to go to and from his home and a fixed place 
of work, except as provided in subdivision (f), or for any other personal 
purpose. 

(i) An allowance for personal expense incurred by an employee which 
is not directly attributable to employment, such as rent, clothing, dues, 
or assessments, is not a required or necessary business expense. 
NOTH: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 929. Unemployment Insurance Code. 

History 

1 . Amendment filed 1 2-22-59; designated effective 1-1-60 (Register 59, No. 22). 

2. Amendment of NOTE filed 1 1-20-81 ; effective thirtieth day thereafter (Regis- 
ter 81, No. 47). 



§ 929-2. Allowance for Rental of Space and Equipment 
and Cost of Supplies. 

(a) "Wages" does not include the reasonable rental value of land or 
building space or equipment, or the actual cost of supplies and materials, 
furnished by an employee to his employer, if the employer: 

(1) Maintains a record of the portion of gross remuneration paid as 
rental or for supplies and materials and the portion of gross remuneration 
paid as wages. 

(2) Substantiates the reasonableness of rental charges and the actual 
cost of supplies and materials at the request of the department. 

(b) In determining the reasonable rental value of land or building space 
furnished by an employee to his employer, the reasonable rental value 
shall not exceed the rental price of similar facilities in the same locality, 
nor the actual rental price being paid by the employee if he is not the own- 
er of the land or building. 

(c) In determining the reasonable rental value of equipment furnished 
by an employee to his employer, other than equipment described in sub- 
division (d) of this section, the following shall apply: 

( 1 ) If the contract of employment specifies a reasonable division of the 
total amount paid between wages and equipment rental, the rental \ aluc 
is the amount established under the contract. 

(2) If the contract of employment does not specify a reasonable di\i- 
sion of the total amount paid between wages and equipment rental, the 
department may make an allocation on the basis of either the prevailing 
wage scale for the same type of services in the same locality, or the pre- 
vailing rental value of similar equipment in the same locality. 

(d) In determining the reasonable rental value of power chain saws and 
other equipment furnished by fallers, buckers and limbers in the logging 
and lumbering industries, the following shall apply: 

( 1 ) The reasonable rental value of power chain saws shall, at the option 
of the employer, be computed on any of the following bases: 

(A) Twenty percent of the gross remuneration paid for falling, bucking 
and limbing, regardless of the overall rate per thousand board feet felled. 

(B) The actual expense incurred by the employee, if the records show 
the initial cost of the saw, depreciation, maintenance and operational 
overhead in connection with services performed for the employer, and 
the employer establishes to the satisfaction of the department that the ac- 
tual expense differs from the estimated allowance provided in paragraph 
(1)(A) of this subdivision. 

(C) The reasonable rental value specified in the contract of employ- 
ment, but not to exceed the estimated allowance provided in paragraph 
(1)(A) of this subdivision. 

(2) Power chain saw rental is limited to one allowance per saw whether 
the saw is owned solely by one employee or by several employees jointly. 
For example: 

(A) If two employees work as a team with one employee furnishing the 
saw, the saw rental rate is applied against the total earnings of the team 
and the entire saw rental allowance is allocable to the employee furnish- 
ing the saw. 

(B) If two employees work as a team and furnish the saw jointly, the 
saw rental rate is applied against the total earnings of the team and one- 
half of the saw rental allowance is allocable to each member of the team. 

(3) No rental allowance is applicable to hand tools or equipment of 
nominal value including, but not limited to, axes, gunning sticks, peeling 
bars, plates, sledges, shims and wedges. 

(e) The cost of hand tools and work clothing customarily furnished by 
an employee shall not be considered equipment or supplies furnished by 
an employee to his employer for purposes of this section. 

NOTE; Authority cited: SecUons 305 and 306, Unemployment Insurance Code. 
Reference: Section 929, Unemployment Insurance Code. 
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History 

1 . New section filed 1 2-22-59; designated effective 1-1-60 (Register 59, No. 22). 

2. Amendment of NOTH filed 1 1-20-81 ; effective thinieth day thereafter (Regis- 
ter 81, No. 47). 



§ 929-3. Period Allowable for Offset of Expenses Against 
Wages. 

If an employee incurs expenses which are allowable exclusions from 
wages under Section 929-1 or 929-2 of these regulations but does not 
receive reimbursement from his employer for such expenses, excesses of 
expenses over wages in any calendar quarter may be offset against wages 
in subsequent calendar quarters of the same calendar year, but they may 
not be carried over and offset against wages in any subsequent calendar 
year. If such expenses exceed wages in the last calendar quarter of a cal- 
endar year, or the last calendar quarter in which an employee is 
employed, the employee's wages for the entire year may be recomputed 
by deducting the total expenses for the year from the total wages for the 
year and thereafter the corrected net wages for each calendar quarter may 
be computed according to the length of employment in each such calen- 
dar quarter. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 929 and 1088, Unemployment Insurance Code. 

History 

1 . New section filed 1 2-22-59; designated effective 1-1-60 (Register 59, No. 22). 

2. Amendment of NOTE filed 1 1-20-81 ; effective thirtieth day thereafter (Regis- 
ter 81, No. 47). 

§ 929-4. Burden of Proof of Substantiating Expenses or 
Allowances. 

Regardless of any of the methods described in Sections 929-1 , 929-2, 
and 929-3 of these regulations which are used in computing expenses or 
allowances, the burden of proof shall be entirely upon the employer to 
establish the correctness of the expenses or allowances to the satisfaction 
of the department. Unless it can be established to the satisfaction of the 
department that the amount claimed represents only actual reimburse- 
ment for required or necessary expenses incurred in the course of the 
worker's employment, all or any part of the amount claimed may be dis- 
allowed. 

NOTE; Authority cited: Secfions 305 and 306, Unemployment Insurance Code. 
Reference: Section 929, Unemployment Insurance Code. 

History 

1. New section filed 12-22-59; designated effecfive 1-1-60 (Register 59, No. 22). 

2. Amendment of NOTE filed 1 1-20-81; effective thirtieth day thereafter (Regis- 
ter 81, No. 47). 

§ 930-1 . Limitation on Amount of Taxable Wages. 

History 

1. Amendment filed 12-22-59; designated effective 1-1-60 (Register 59, No. 22). 

2. Amendment filed 9-5-6 1 ; designated effective 9-15-61 (Register 61, No. 18). 

3. Repealer filed 12-22-69; designated effective 1-1-70 (Register 69, No. 52). 

§ 930.5-1 . Limitation on Amount of Taxable 

Wages — Application to Acquiring Employer. 

(a) The following definitions apply to terms used in Section 930.5 of 
the code: 

(1) "Acquiring employer" means an employing unit which qualifies 
as an employer as defined in Article 3 (commencing with Section 675) 
of Chapter 3 of Part 1 of Division 1 of the code under any of the following 
circumstances: 

(A) Prior to the date of acquisition. 

(B) In the calendar quarter in which the acquisition occurred. 

(C) During the calendar quarter immediately succeeding the calendar 
quarter in which the acquisition occurred. 

(2) "Acquisition" means a transfer of possession and control of the 
property by any means, including purchase, lease, gift, bequest, merger, 
or incorporation. 



(3) "Substantially all the properly used in a trade or business" or "used 
in a separate unit of a trade or business" is acquired if an employing unit 
acquires all of the property of a trade or business, or a separate unit there- 
of, of any employer which generates substantially all of the employment, 
except any properly retained by the predecessor incident to the liquida- 
tion of his obligations. 

(4) A "separate unit" is acquired if an employing unit acquires factors 
of any employer's trade or business sufficient to constitute an existing 
separable going business unit as distinguished from the acquisition of 
merely dry assets froin which a new business may be built. The question 
of whether a separate unit is acquired is determined from all of the factors 
of the particular case. Among the factors to be considered are: 

(A) The place of business. 

(B) The staff of employees. 

(C) The customers. 

(D) The goodwill. 

(E) The trade name. 

(F) The stock in trade. 

(G) The accounts receivable. 
(H) The tools and fixtures. 

(1) Other assets. 

{b)( 1 ) For the purpose of determining the application of the limitations 
on taxable wages under Sections 930 and 985 of the code, wages paid 
during a calendar year by the predecessor employer to an individual prior 
to the acquisition shall be considered as having been paid by the acquir- 
ing employer if not more than two pay periods elapse between the per- 
formance of services by the individual for the predecessor employer and 
for the acquiring employer and the individual performs services in em- 
ployment either: 

(A) For the predecessor employer during the calendar quarter in which 
the acquisition occurred, and for the acquiring employer either during 
such calendar quarter or during the calendar quarter immediately follow- 
ing such calendar quarter; or 

(B) For the acquiring employer during the calendar quarter in which 
the acquisition occurred, and for the predecessor employer either during 
such calendar quarter or during the calendar quarter immediately preced- 
ing such calendar quarter. 

(2) Notwithstanding paragraph (1) of this subdivision, an individual 
who performs services for the predecessor employer and the acquiring 
employer within the calendar quarters as specified by paragraph (1 ) of 
this subdivision shall be deemed to have been employed by the predeces- 
sor employer "immediately prior to the acquisition" and by the acquiring 
employer "iminediately after the acquisition" if the acquiring employer 
temporarily closes the trade or business for a period not exceeding three 
months for the purpose of restocking or reconstruction or refurbishing of 
the business premises and the individual has not performed services for 
the acquiring employer during the period of, or performs services during 
a portion of the period of, the temporary closure of the trade or business. 

(c) Wages paid by the predecessor employer for services performed in 
its employ after the date of acquisition shall not be considered as having 
been paid by the acquiring employer. 

Note: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 930.5, Unemployment Insurance Code. 

History 

1. New section filed ^i-13-73; effective thirtieth day thereafter (Register 73, No. 
15). 

2. Amendment of NOTE filed 1 1-20-81 ; effective thirtieth day thereafter (Regis- 
ter 81, No. 47). 

§ 931-1 . Wages— Employers' Plans Providing for 
Payments to Employees on Account of 
Sickness, Accident Disability, Medical or 
Hospitalization Expense in Connection with 
Sickness or Accident Disability, or Death. 
(a) A plan or system established by an employer may provide for any 
one or more of the benefits specified by Section 93 1 of the code. Pay- 
ments for any such benefits under a plan or system established by an em- 
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ployer solely for the benefit of the dependents of his employees are not 
exeluded from "wages" under Section 93 1 of the code. 

(b) A plan or system established by an employer for payment of bene- 
fits pursuant to Section 931 of the code shall: 

( 1 ) Provide that payment shall be made under conditions designated 
in the plan. 

(2) Specify the amount of the payment or the formula by which the 
amount of payment is computed, and the duration of benefits. 

(3 ) Specify the standards to be used in determining the eligibility of the 
beneficiary, such as length of service, salary, classification or occupation 
of an employee, and such other standards as the employer may establish 
to determine the eligibility of dependents of an employee. 

(c) The employer shall inform employees affected by a plan or system 
under Section 93 1 of the code of the terms and conditions of the plan or 
system. 

(d) Payments to an employee or his dependents under a plan or system 
established by an employer to provide for any of the benefits specified 
by Section 93 1 of the code are not excluded from "wages" under such 
section if such payments are made pursuant to a provision of the plan or 
system whereby the employee has: 

( 1 ) The option to receive any part of the payment made for benefits, 
or if such benefits are insured, any part of the premium (or contributions 
to premiums) paid by the employer. 

(2) The right to assign such benefits. 

(3) The right to receive a cash consideration either upon his withdraw- 
al from the plan or system providing for such benefits or upon termina- 
tion of such plan or system or policy of insurance, or upon termination 
of his employment with the employer. 

(e) Dependents of an employee include the employee's husband or 
wife, children, and any other members of the employee's immediate fam- 
ily. 

(0 If a plan or system otherwise meets the requirements of Section 93 1 
of the code, amounts paid into such plan or system by the employer to 
provide for the specified benefits are not "wages," even though some 
payments made from the plan or system may not be excluded from 
"wages" as described in subdivision (d) of this secUon. 

(g) It is immaterial for purposes of this section whether the amount or 
possibility of the benefit payments is taken into consideration in fixing 
the amount of an employee' s remuneration or whether such payments are 
required, expressly or impliedly, by the contract of service. 
NOTH; Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 931, Unemployment Insurance Code. 

History 

1. New Section filed 4-3-73; effective thirtieth day thereafter (Register 73, No. 
15 J. 

2. Amendment of NOTf-: filed 1 1-20-81 ; effective thirtieth day thereafter (Reeis- 
ter81,No. 47). 

3. Change without regulatory effect amending heading and repealing cross-refer- 
ence filed 8-26-96 pursuant to section 100, title 1, California Code of Regula- 
tions (Register 96, No. 35). 

§ 931 .5-1 . Third Party Sick Pay. 

(a) Wages. Wages include payments made for sickness or accident dis- 
ability pursuant to Section 93 1 (a) of the code, unless the payment is made 
under a worker's compensation law or after the period specified in Sec- 
tion 933 of the code. Payments for sickness or accident disability made 
by a third party are considered wages for puiposes of unemployment in- 
surance and the employment training fund and are not wages for disabil- 
ity insurance purposes. Payments for sickness or accident disability 
made by a third party are not subject to California personal income tax 
withholding unless a request has been filed pursuant to Secfion 13028.6 
of the code. 

(b) Reporting Requirements. A third party payer who makes sick pay 
payments shall be treated as the employer unless the third party payer 
complies with the notification requirements of Secfion 93 1 .5 of the code. 
If the third party payer does not meet the notification requirements of 
Section 93 1 .5 of the code, then the third party payer must comply with 



the reporting requirements of subdivision (a) of Section 1088 of the code 
and must pay any contributions which are due for unemployment insur- 
ance and the employment training fund. See Section 1 3050(d) of the code 
for reporting requirements pursuant to Division 6 of the code. 

(c) Third Party Payer. For purposes of this section a third party payer 
is the party who makes payments on account of sickness or accident dis- 
ability and who is not the party for whom the employee performed ser- 
vices. The payments must be made on account of employment, as defined 
in Section 601 of the code, and must result from funding by an employer 
which was not includible in the gross income of the employee; therefore, 
payments made through funding by an employee for sickness and dis- 
ability are excluded under this section. Contributions paid by an em- 
ployee to fund the State disability insurance program pursuant to Part 2 
of Division 1 of the code are a contribution by the employee, and there- 
fore the benefits do not constitute third party sick pay. See subdivision 
(d) of this regulation for situations involving payments made partially by 
the employer and partially by the employee. 

A party making a payment on account of sickness or accident disabil- 
ity as an agent of the employer or making such payment directh to the 
employer, is not a third party payer and will not be treated as the employer 
under subdivision (a). The determining factor, in distinguishing between 
a third party payer and an agent for this purpose, is whether the payer 
bears any risk. If the payer bears no insurance risk and is reimbursed on 
a cost plus fee basis, the payer is not a third party even if the payer is re- 
sponsible for making determinations of the eligibility of individual em- 
ployees of the employer. Without insurance risk the third party is making 
payments with the employer's money, and therefore the employer inust 
report the sick pay as wages. If the payer is paid an insurance premium 
and is not reimbursed on a cost plus fee basis, the payer is a third party 
payer, but may be treated as the employer in accordance with subdivision 
(b). 

The application of the provisions of this paragraph may be illustrated 
by the following examples: 

EXAMPLE 1 . Pursuant to an agreement with Company U, Insurance 
Company V makes payments on account of sickness or accident disabil- 
ity to U's employees. Such payments are not made under a workers" com- 
pensation law. U reimburses V for all such payments and pays V a fee for 
its expenses of administering the payments. V is an agent of the employer 
and is not a third party payer. 

EXAMPLE 2. Pursuant to an agreement with Company W, Insurance 
Company X indemnifies W for the amount of any payments which W 
must make to an employee on account of sickness or accident disability. 
Such payments are not made under a workers' compensation law. X 
makes its indemnity payments directly to W. W makes the payments to 
its employees. X is not a third party payer. 

EXAMPLE 3. Pursuant to an agreement with Company Y, Insurance 
Company Z makes payments on account of sickness or accident disabil- 
ity to Y's employees. Such payments are not made under a workers' com- 
pensation law. Z does not notify Y of the amount of such payments within 
the time required by law. Z is treated as the employer with respect to such 
payments. 

(d) Determination of taxable wages. In those cases where the employer 
and the employee each pay a portion of the premiums or payments to a 
plan, the amount attributable to the employer is taxable wages and shall 
be determined in accordance with the following: 

(1) Individual policies. If the sick pay coverage is provided under an 
individual policy of accident or health insurance purchased by premiums 
paid partiy by the employer and partly by the employee, the portion of 
the benefit amount received which is attributable to the employer's pro 
rata share of the premiums for the current policy year represents taxable 
wages. This rule may be illustrated by the following example: 

EXAMPLE. Employer A maintains a plan whereby he pays two- 
thirds of the annual premium cost on individual policies of sickness and 
accident disability insurance for his employee. The remainder of each 
employee's premium is paid by a payroll deduction from the wages of the 
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employee. The annual premium for employee H is $240. of which $ 1 60 
is paid by the employer. Thus, $]60/$240 or two-thirds of all amounts 
received by H under such insurance policy are attributable to the pre- 
miums paid by the employer. 

(2) Group Policies. If the sick pay coverage is provided under or is a 
part of a group insurance policy purchased with premiums paid by the 
employer and the employees, that portion of the benefit amount received 
by an employee which is attributable to employer's pro rata share of the 
net premiums for the last three policy years which are known at the begin- 
ning of the calendar year represents taxable wages. Net premiums are the 
total premiums less retroactive premium adjustments, such as dividends 
and credits. If the net premiums for coverage for a period of at least three 
policy years are not known at the beginning of the calendar year but are 
known for at least one policy year, the determination of taxable wages 
shall be made by using the net premiums which are known at the begin- 
ning of the calendar year. If the net premiums for coverage are not known 
at the beginning of the calendar year for even one policy year, the deter- 
mination of taxable wages shall be made by using a reasonable estimate 
of the net premiums for the first policy year. These rules may be illus- 
trated by the following examples: 

EXAMPLE 1 . Company X purchased a package of group insurance 
benefits from an insurance company. The company pays $60 per month 
per employee and each employee pays $30 per month for the coverage. 
The company designated its payment of $60 per month as applying to the 
cost of long-term disability insurance (payable after the employee is off 
work more than 6 months), life insurance, and medical insurance, all of 
which are included in the coverage. The $30 paid by the employee is des- 
ignated as a premium for short-term sickness and disability insurance 
also included in the coverage. Employee B is off sick and receives sick 
pay of $75 per week for two weeks. The benefit is fully attributable to B' s 
own payments and does not constitute wages. 

EXAMPLE 2. Employee C received sick pay of $ 1 ,200 from an insur- 
ance company. The net premiums for the prior policy year were not 
known at the beginning of the calendar year because certain retroactive 
premium adjustments and credits are not determinable until after January 
1 . During the prior three policy years the net premiums were $3,000 the 
first year, of which the employer contributed $3,500; $6,500 the second 
year, of which the employer contributed $4,000; and $3,500 the third 
year, of which the employer contributed $2,500. C received taxable 
wages of $800 which was determined by using the ratio of $10,000 
($3,500 plus $4,000 plus $2,500) to $15,000 ($5,000 plus $6,500 plus 
$3,500). Thus, $10,000/$ 15,000 or two-thirds of the benefit received 
($1,200) = $800. 

(3) Noninsured plans. If the sick pay benefits are paid from a nonin- 
sured plan (such as a trust providing incidental sick and accident disabil- 
ity benefits or an association funded to pay sickness and accident disabil- 
ity benefits to which both the employer and employee contribute) the 
portion of the amounts received which are attributable to employer pay- 
ments shall be determined in accordance with the rules contained in para- 
graph (2) of this subdivision. 

(e) Last Employer. The last employer for whom the employee worked 
prior to becoming sick or disabled or for whom the employee was work- 
ing at the time he became sick or disabled shall be deemed to be the last 
employer for purposes of this section, provided that the employer made 
contributions on behalf of the employee to the plan or system under 
which the employee is being paid. The application of these rules may be 
illustrated by the following examples: 

EXAMPLE I. B is employed by Company M. B becomes sick and is 
absent from work for 3 months. While B is absent from work, he receives 
sick pay from Jn.surance Company N pursuant to a plan established by M 
and to which M has made contributions on behalf of B. M is the employer 
for purposes of this section. 



EXAMPLE 2. C is employed by Company O and is also employed on 
a part-time basis by Company Q. C becomes sick while at work a Q's 
place of business. C is absent from work for 3 months. While C is absent 
from work, he receives sick pay from Insurance Company P pursuant to 
a plan established by () and to which O has made contributions on behalf 
of C. Q is not a member of the plan and has made no contributions on be- 
half of C. O is the employer for purposes of this section. 

EXAMPLE 3. D is a member of a labor union whose members receive 
health and welfare benefit payments from a trust fund which is supported 
by the payments from the various employers who employ the labor 
Union's members. D has been employed by Company R for 4 days when 
be becomes sick and is absent from work for 3 months. While D is absent 
from work he receives sick pay from his union's trust fund to which R 
has made contributions on D's behalf R is the employer for purposes of 
this section. 

(0 Multiple employer plan. A multiple employer plan is a plan to 
which more than one employer provides contributions to fund payment 
on account of sickness or accident disability. The plan may be set up pur- 
suant to a collectively bargained agreement or by employers who volun- 
tarily join together to obtain insurance, to benefit from discounts or to 
provide a plan which would not be obtainable for small entities. 
NOTE: Authority Cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 931, 931.5, 933, 1088, 13028.6 and 13050, Unemployment 
Insurance Code. 

History 
1 . New section filed 10-27-89; operative 1 1-26-89 (Register 89, No. 45). 

§ 932-1. Wages — Retirement Payments. 

NoTE; Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 932, Unemployment Insurance Code. 

History 

1. New NOTE filed 1 1-20-81; effective thirtieth day thereafter (Register 81, No. 
47). 

2. Chanee without regulatory effect repealing Section 932-1 filed 5-26-89 i;Reg- 
ister 89, No. 25). 

§ 933-1 . Wages — Disability Payments. 

NOTE: Authority cited: Secfions 305 and 306, Unemployment Insurance Code. 
Reference: Section 933, Unemployment Insurance Code. 

History 

1. New section filed 4—13-73; effective thirtieth day thereafter (Register 73, No. 
15). 

2. Amendment of NOTE filed 11-21-81; effective thirtieth day thereafter (Regis- 
ter 81, No. 47). 

3. Repealer filed 7-23-96; operafive 8-22-96 (Register 96, No. 30). 

§ 936-1 . Wages — Payments Other Than Cash for Service 
Not in the Course of the Employer's Trade or 
Business. 

CROSS-REFERENCE: For circumstances under which cash remuneration for 
service not in the course of the employer's trade or business is "wages," see Sec- 
tion 640-1 of these regulations. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 936, Unemployment Insurance Code. 

History 

1. New section filed 4—13-73; effective thirtieth day thereafter (Register 73, No. 
15). 

2. Amendment of NOTE filed 1 1-20-81 ; effective thirtieth day thereafter (Regis- 
ter 81, No. 47). 

3. Repealer filed 7-23-96; operative 8-22-96 (Register 96, No. 30). 

§ 937-1 . Wages— Stand-by Payments Made to an 
Employee over 65 Years of Age. 

NOTE: Authority cited: Secfions 305 and 306, Unemployment Insurance Code. 
Reference: Secfion 937, Unemployment Insurance Code. 

History 

1. New secfion filed 4-13-73; effecfive thirtieth day thereafter (Register 73, No. 
15). 

2. Amendment of NOTE filed 1 1-20-81 ; effective thirtieth day thereafter (Regis- 
ter 81, No. 47). 
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3. Change without regulatoi-y effect repealins Section 937-1 filed 3-26-89 (Ree- 
ister 89, No. 25). 



Article 3. Contribution Rates 

§ 976.7-1. Balancing Account Tax Rate — Agricultural 
Labor. 

NOTE; Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 976.7, Unemployment ln.surance Code. 

History 
1 . Repealer filed 12-1 8-78; effective thirtieth day thereafter (Register 78, No. 50). 
For former history, see Register 76, No. 6. 

§ 982-1 . Period When Reserve Account Is Subject to 
Benefit Charges. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 982 and 3702, Unemployment Insurance Code. 

History 

1. New section filed 8-5-60; designated effective 8-15-60 (Register 60, No. 17). 

2. Amendment of NOTE filed 1 1-20-8 1 ; effective thirtieth day thereafter (Regis- 
ter 81, No. 47). 

3. Repealer filed 7-23-96; operative 8-22-96 (Register 96, No. 30). 

§ 985-1 . Limitation on Amount of Taxable 
Wages — Disability Insurance. 

Remuneration for services which are subject to the unemployment in- 
surance law of another jurisdiction shall not be included in determining 
the application of the limitation on taxable wages for disability insurance 
purposes as prescribed in Section 985 of the code. 
Note: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 985, Unemployment Insurance Code. 

History 

1. New section filed 12-22-69; designated effective 1-1 -70 (Register 69, No. 52). 

2. New NOTE filed 1 1-20-81; effective thirtieth day thereafter (Register 81, No. 

47). 

§ 986-1 . Employee Deductions. 

Contributions from employees at the rates prescribed in the code shall 
be deducted by the employer from wages paid to the employee at the time 
such wages are paid and shall be transmitted to the department by the em- 
ployer, in addition to his own contributions, in accordance with the code 
and these regulations. Deductions for employee contributions shall not 
be made before the day on which the employing unit qualifies as subject 
to the provisions of the code. Where an employee is paid daily, weekly, 
biweekly, or upon a piece-time or other basis for services performed by 
him during a calendar month, the employer may elect to deduct the con- 
tribution required of such employee at one time during such month. 
NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 986, Unemployment Insurance Code. 

History 
1. New NOTE filed 1 1-20-81; effective thirtieth day thereafter (Register 81, No. 

47). 

§ 986-2. Statement of Employee Deductions. 

(a) All employers subject to the provisions of the code shall furnish to 
each of their employees a periodic written statement in a form suitable 
for retention by the employee, covering all wages paid by him to the em- 
ployee and all deductions therefrom made in accordance with the re- 
quirements of the code. Each statement shall cover a calendar year, or 
one, two, three, or four calendar quarters, whether or not within the same 
calendar year, and shall show the name of the employer, the name of the 
employee, the period covered by the statement, the total amount of wages 
paid within such period and the amount of the contributions which have 
been withheld. Such statement shall be furnished to the employee not lat- 
er than the last day of the second calendar month following the period 
covered by the statement, except that if the employee leaves the employ 
of the employer, the final statement shall be furnished on the day on 
which the last payment of wages is made to the employee. 



(b) The einployer may, at his option, furnish such a statement to any 
employee at the lime of each payment of wages to the einployee during 
any calendar quarter in lieu of the statement covering such quarter and 
in such case, the statement may show the date of payment of the wages, 
in lieu of the period covered by the statement. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 986, Unemployment Insurance Code. 

History 

1 . New NOTE filed 1 1 -20-8 1 ; effective thirtieth day thereafter (Register 8 1 . No. 

47). 

§ 986.5-1 . Basis for Employers to Estimate Tips Received 
by Workers. 

Note: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 986.5, Unemployment Insurance Code. 

History 

1. New section filed 2-21-78 as an emergency; effective upon filina (Register 78, 

No. 8). 

2. Certificate of Compliance filed 5-8-78 in the week of Register 78, No. 8. 
Printed in Register 78, No. 39 for technical reasons. 

3. Amendment of Note filed 1 1-20-81 ; effective thirtieth day thereafter (Register 
81, No. 47). 

4. Change without regulatory effect repealing section filed 1 1-7-95 pursuant to 
section 100, dtle I, California Code of Regulations (Register 95, No. 45). 

§ 987.7-1 . Contents of Statement Given to Employee, 

Note: Authority cited: Sections 305.1 and 306.1, Unemployment Insurance 
Code. 

History 

1. New section filed 2-21-78 as an emergency; effective upon filing (Register 78, 
No. 8). 

2. Certificate of Compliance filed 5-8-78 in the week of Register 78, No. 8. 
Printed in Register 78, No. 39 for technical reasons. 

3. Repealer filed 1 1-20-81 ; effective thirtieth day thereafter (Register 8 1 , No. 47). 

§ 991 (a)-1 . Erroneous Payments to Another State or 
Federal Government Agency. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 991, Unemployment Insurance Code. 

History 

1 . New secfion filed 12-18-78; effective thirtieth day thereafter (Register 78, No. 
50). 

2. Repealer filed 7-23-96; operative 8-22-96 (Register 96, No. 30). 

§ 991(b)-1. Erroneous Payments to Admitted Disability 
Insurers, Trustees Administering a Voluntary 
Plan, Self-Insured Plans and Other Agencies 
of State and Federal Government. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 991, Unemployment Insurance Code. 

History 

1. New section filed 12-18-78; effecUve thirtieth day thereafter (Register 78, No. 
50). 

2. Repealer filed 7-23-96; operative 8-22-96 (Register 96, No. 30). 



Article 4. Reserve Accounts 

§ 1 026-1 . Experience Rating Chargebacks for Joint 
Accounts. 

(a) For the purpose of determining future rates of employer contribu- 
tions, benefits paid on the basis of wages reported under the provisions 
of Sections 1096, 1097 and 1098 of the code for employment as to which 
the employment risk of all employers so reporting is found by the depart- 
ment to be virtually the same, shall be charged as provided herein. The 
provisions of any other section of these regulations, insofar as there may 
be conflict with this section, shall not be applicable to the charging of 
benefits. 

(b) Benefits referred to in subsection (a) of this section shall be charged 
to a special account in the name of the reporting agent. Benefits so 
charged shall be allocated to the individual accounts of employers report- 
ing through such agent in the proportion that the wages reported by each 
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such employer through the agent bears to the total wages reported 
through such agent. Such allocation shall be made on the basis of wages 
reported through the agent for the allocation period of six calendar quar- 
ters preceding the last previous computation date. 

(c) If the allocation period provided herein would not distribute among 
any group of employers reporting through such an agent, benefit charges 
in sufficiently close relationship to the amounts of wages upon which 
benefits were computed, the department may prescribe that there shall be 
applied such other allocation periods as may be determined will more 
closely relate such benefit charges to the wages upon which the benefits 
were computed. 

(d) Notwithstanding the termination of the agency relationship as to 
any such employer, benefits shall be allocated to his account under this 
regulation so long as the current allocation period includes any calendar 
quarter during which such employer was a party to the agency relation- 
ship. 

NOTE: Authority cited: Sections 305 and 306, Unemployment hisurance Code. 
Reference: Section 1026, Unemployment Insurance Code. 

History 
1. New NOTE filed 1 1-20-81 ; effective thirtieth day thereafter (Reeister 81, No. 
47). 

§ 1 029-1 . Cancellation of Reserve Account. 

If a reserve account canceled in accordance with Section 1029 of the 
code is subsequently determined by the Department to have been can- 
celed in error, it shall be reinstated. 

Example: An employer notifies the Department that he or she has 
ceased to pay wages. After three consecutive years the reserve account 
is canceled. Subsequent to the cancellation, the Department determines 
wages were paid during the three-year period. In this case the reserve ac- 
count was canceled in error and must be reinstated. 
NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1029, Unemployment Insurance Code. 

History 

1. New section filed 7-18-97; operative 8-17-97 (Register 97, No. 29). 

§ 1030(a)-1. Method of Filing Requests for Ruling 
Pursuant to Section 1030(a) of the Code 

(a) Every request for ruling by an employer under section 1030(a) of 
the code shall relate to a single claimant, shall be filed with the field office 
of the department in which the claim was filed as instructed on the notice 
of claim filed which is mailed to the employer by the department, and 
shall contain the following: 

(1) The name, address, telephone number, and California account 
number of the employer. 

(2) The claimant's name and social security account number. 

(3) The effective date of the claim (if available). 

(4) The date of separation from employment. 

(5) Facts relating to the reason for or the circumstances resulting in the 
claimant's separation where any of the following is alleged: 

(A) That he or she voluntarily left his or her employment without good 
cause. 

(B) That he or she was discharged for misconduct connected with his 
or her work. 

(C) That he or she was a student employed on a temporary basis and 
whose employment began within, and ended with his or her leaving to 
return to school at the close of, his or her vacation period. 

(D) That he or she left the employer's employ to accompany or join 
his or her spouse, registered domestic partner or a person to whom mar- 
riage is imminent at a place from which it is impractical to commute to 
such employment, to which a transfer of the claimant by the employer is 
not available. 

(E) That he or she voluntarily left his or her employment without noti- 
fication to the employer of the reasons therefor. 

(F) That he or she was discharged or quit his or her employment as a 
result of an irresistible compulsion to use or consume intoxicants, includ- 
ing alcoholic beverages. 



(b) Each statement of facts submitted under subdivision (a)(5) of this 
section shall be supported by a statement signed by the person or persons 
having knowledge of or business records reflecting such facts. 

(c) If a claimant was rehired after the date of a separation and in the 
same calendar quarter, a request for a ruling on that separation shall con- 
tain a statement of the date of rehire. 

Registered domestic partners are defined in CalifoiTiia Family Code 
Section 297. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 1030 and 1032. Unemployment Insurance Code. 

History 

1 . Amendment filed 1 1-30-79: designated effective 1-1-80 (Register 79. No. 48). 
For prior history, see Register 57, No. 2 1 . 

2. Amendment of subsection (c) filed 11 -20-8 1: effective thirtieth day thereafter 
(Register 81, No. 47). 

3. Amendment of section number and heading, subsections (a), (a)(1), (a)(4), 
(a)(5)(D) and Noth and new subsection (a)(5)(F) filed 10-13-92; operative 
11-12-92 (Register 92, No. 42). 

4. Amendment of subsection (a)(5)(D) and new last paragraph filed 1 1-5-2002 as 
an emergency; operative 1 1-5-2002 (Register 2002. No. 45). A Certificate of 
Compliance must be transmitted to OAL by 3-5-2003 or emergency language 
will be repealed by operation of law on the following day. 

5. Certificate of Compliance as to 11-5-2002 order transmitted to OAL 
2-25-2003 and filed 4-8-2003 (Register 2003, No. 15). 

§ 1032.5-1. Required Form and Method of Filing Requests 
for Ruling Pursuant to Section 1032.5 of the 
Code. 

(a) Every request for ruling by an employer under Section 1032.5 of 
the code shall relate to a single claimant, shall be filed with the field office 
of the department in which the claim was filed, and shall contain the fol- 
lowing: 

( 1 ) The name, address, telephone number, and employer account num- 
ber of the employer. 

(2) The claimant's name and social security account number. 

(3) The effective date of the claim (if available). 

(4) Facts disclosing that the claimant is rendering services for the em- 
ployer in less than full-time work, and that he or she has continuously, 
commencing in or prior to the beginning of the base period, rendered ser- 
vices for the employer in such less than full-lime work. 

(b) Each statement of facts submitted under subdivision (a)(4) of this 
section shall be supported by a statement signed by the person or persons 
having knowledge of or business records reflecting such facts. 
NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1032.5, Unemployment Insurance Code. 

History 
1. New secfion filed 1 1-30-79; designated effective 1-1-80 (Register 79,No. 48). 

§ 1 034-1 . Protest of Benefit Charges. 

(a) Adjustment of data or matters contained in the statements provided 
for in Section 1033 of the code shall originate with the mailing of such 
statements and the filing of a written protest thereto by an employer. 

(b) Such protest shall include the employer' s account number and shall 
specify the item or items to which exception is taken. If exception is taken 
to the accuracy of any amount shown on the statement of experience rat- 
ing account, the protest should include a reference to and a reconciliation 
with the pertinent quarterly contribution reports previously filed by the 
employer, or statements furnished by the department. With respect to 
items representing benefits paid and charged to his account, the employer 
shall set forth the following information: 

( 1 ) Name of claimant. 

(2) Claimant's social security number. 

(3) Date on which the initial claim for benefits was filed (as shown on 
the statement). 

(4) Amount of charges protested, and if known to the employer the 
week or weeks to which such charges relate. 

(5) Amount of wages earned, stated by calendar quarters, protested. 

(6) Full grounds for protest. 

(7) A certification by the employer that either (A) he was not notified 
of the claimant's eligibility for benefits, or (B) the benefit charges shown 
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on the statement are not in accordance with a determination by the depart- 
ment or a decision on an appeal in respect to such benefits. 

(c) The department shall fully consider the items of the employer's 
statement of account to which exception is taken and shall make its deter- 
mination thereon. The department shall furnish the employer promptly 
with a copy of its determination. 

(d) A protest of benefit charges under the provisions of this section will 
not be considered where the employer was notified as required by the 
code and these regulations of a determination of the claimant' s eligibility 



and either ( 1 ) a final decision of a referee or the Appeals Board affirmed 
the payment of benefits, or (2) the employer failed or neglected to file an 
appeal from such determinafion to a referee as provided in the code, or 
after a decision by the referee, failed or neglected to appeal to the Appeals 
Board as provided in the code. 

(e) An employer need not file a protest as to any benefit charge appear- 
ing on his statement of benefit charges in respect to which there is an ap- 
peal pending at the time such statement is furnished to him. If the final 
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decision on such an appeal holds that the charges were erroneously made 
to the employer's account, the department shall upon its own initiative, 
in accordance with the code and these regulations, remove the amount of 
such charges from the employer's experience rating account. 
Note: Authority cited; Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1034, Unemployment Insurance Code. 

History 
1 . New NOTE filed 1 1-20-81 ; effective thirtieth day thereafter (Register 81, No. 

47). 

§ 1 036-1 . Correction of Statement. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1036, Unemployment Insurance Code. 

History 

1. Amendment filed 8-5-60; designated effective 8-15-60 (Register 60, No. 17). 

2. Amendment filed 9-5-61; designated effective 9-15-61 (Register 61, No. 18). 

3. Amendment filed 1 1-20-81; effective thirtieth day thereafter (Register 81, No. 
47). 

4. Repealer filed 7-23-96; operative 8-22-96 (Register 96. No. 30). 

§ 1036-2. Correction of Duplicate Accounts. 

If an employer has reported wages and paid contributions under two 
or more accounts with separate contribution rates, the department shall 
combine the accounts, compute the corrected contribution rate, and give 
notice of the correction to the employer, pursuant to Section 1036 of the 
code, prior to the expiration of the rating period to which the corrected 
contribution rate applies. The contribution rates for rating periods which 
have expired are final. If contributions are due with respect to additional 
unreported wages for rating periods which have expired, the contribu- 
tions shall be paid at the rate applicable to the expired rating period. No 
refund, credit, or assessment with respect to wages previously reported 
for the expired rating periods shall be based solely on the employer's use 
of two or more accounts with separate contribution rates. 
NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1036, Unemployment Insurance Code.. 

History 

1. New section filed 8-5-60; designated effective 8-15-60 (Register 60, No. 17). 

2. Amendment of NOTE filed 1 1-20-8 1 ; effective thirtieth day thereafter (Regis- 
ter 81, No. 47). 



Article 5. Transfer of Reserve Accounts 

§ 1 051-1 . Reserve Account Transfer — Definitions. 

(a) An acquisition of a business as used in Sections 1051 and 1052 of 
the code occurs through: 

(1) Purchase, 

(2) Merger, 

(3) Lease, 

(4) Except as provided in Section 1 35. 1 of the code, any other transac- 
tion that causes substantially all property used in a business by one em- 
ployer to be obtained by another employer. 

(b) An "organization, trade or business" as used in Section 105 1 of the 
code is acquired if an employing unit acquires factors of an employer's 
organization, trade or business sufficient to constitute an entire existing 
going business unit as distinguished from the acquisition of merely dry 
assets from which a new business may be built. The question of whether 
an organization, trade or business is acquired is determined from all the 
factors of the particular case. Among the factors to be considered are: 

(1) The place of business. 

(2) The staff of employees. 

(3) The customers. 

(4) The good will. 

(5) The trade name. 

(6) The stock in trade. 

(7) The accounts receivable. 

(8) The tools and fixtures. 

(9) Other assets. 

(c) "A substantial reduction in personnel" as used in Section 1051 of 
the code occurs when the number of employees employed by the succes- 



sor is less than 75 percent of the number of employees employed by the 
predecessor, if the number of employees employed by the predecessor 
was 10 or more. If the predecessor employed less than 10 employees, the 
question of whether there was a substantial reduction in personnel is de- 
pendent upon all of the circumstances of the particular case. 

(d) "Substantially all of the assets" as used in Section 105 1 of the code 
are acquired if an employing unit acquires the assets of any employer 
which support substantially all of the employment, except those retained 
incident to the liquidation of obligations. 

(e) A "distinct and severable portion" as used in Section 1051 of the 
code is acquired if an employing unit acquires factors of any employer's 
organization, trade or business sufficient to constitute an existing separa- 
ble going business unit as distinguished from the acquisition of merely 
dry assets from which a new business may be built. The question of 
whether a distinct and severable portion is acquired is determined from 
all the factors of the particular case. Among the factors to be considered 
are: 

(1) The place of business. 

(2) The staff of employees. 

(3) The customers. 

(4) The good will. 

(5) The trade name. 

(6) The stock in trade. 

(7) The accounts receivable. 

(8) The tools and fixtures. 

(9) Other assets. 

(f) "Successor employer" as used in Section 1052 of the code and Sec- 
tion 1052-1 of these regulations means an employing unit which under 
Section 675 of the code: 

(1) Became an employer prior to the date of acquisition; or 

(2) Becomes an employer solely on the basis of employment in the op- 
eration of the acquired business on or before the end of the calendar quar- 
ter immediately succeeding the calendar quarter in which the acquisition 
occurred. 

(g) "Transfer computation date" as used in Sections 1051-2 and 
1052-1 of these regulations means the computation date (June 30th) im- 
mediately preceding the rating period (calendar year) in which the acqui- 
sition occurred. 

(h) "Transfer percentage" as used in Section 1052-1 of these regula- 
tions means the quotient obtained by dividing the taxable pay rolls of the 
severable portion in the three calendar years (or such lesser period as the 
severable portion may have been in operation) immediately preceding 
the transfer computation date by the taxable pay rolls of the predecessor 
for such three-year period (or such lesser period as the severable portion 
may have been in operation). 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 1051, 1052 and 1053, Unemployment Insurance Code. 

History 

1 . Amendment filed 8-5-60; designated effective 8-15-60 (Register 60, No. 1 7). 

2. Amendment of NOTE filed 1 1 -20-8 1 ; effective thirtieth day thereafter (Regis- 
ter 81, No. 47). 

3. Repealer and new section filed 11-25-96; operative 12-25-96 (Register 96, 
No. 48). 

§ 1051-2. Reserve Account Transfer — Severable Portion 
Application. 

NotE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1 05 1, Unemployment Insurance Code. 

History 

1 . New NOTE filed 1 1-20-8 1 ; effective thirtieth day thereafter (Register 8 1 , No. 

47). 

2. Repealer filed 7-23-96; operafive 8-22-96 (Register 96, No. 30). 

§ 1 052-1 . Reserve Account Transfer — Severable Portion 
Formula. 

(a) On receipt of an application for transfer within the time Hmits pre- 
scribed in Sections 1 05 1 and 1 053 of the code that part of the separate ac- 
count, actual contribution and benefit experience and pay rolls of the pre- 
decessor which pertains to such severable portion shall, for the purposes 
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set forth in Section 1052 of the code be transferred to the successor em- 
ployer in the manner set forth in the following table: 



Item charged or credited to 
predecessor 

(1) The pay rolls consisting of 
the wages paid during the 
most recent period of thiee 
consecutive calendar years 
immediately preceding the 
transfer computation date. 

(2) Reserve balance accumu- 
lated during the period from 
the computation date occur- 
ring in the year in which 
these variable portion began 
operating to the transfer 
computation date. 

(3) Pay roll for period follow- 
ing period of item ( 1 ) to date 
of acquisition. 

(4) Contributions for period be- 
ginning with transfer com- 
putation date and ending 
with date of acquisition. 

(5) Benefits paid subsequent to 
the transfer computation 
date which but for the tians- 
fer would be chargeable en- 
tirely to the predecessor. 
Part to be transferred to suc- 
cessor acquiring severable 
portion Payrolls pertaining 
to severable portion. Trans- 
fer percentage times such 
reserve balance. Pay roll 
pertaining to severable por- 
tion. Contributions pertain- 
ing to severable portion. 



Part to he transferred to successor 
acqidring severable portion 

Payrolls pertaining to severable 
portion. 



Transfer percentage times such 
reserve balance. 



Payroll pertaining to severable 
portion. 

Contributions pertaining to severable 
portion. 



(A) Transfer percentage times bene- 
fits paid between the transfer 
computation date and the compu- 
tation date immediately following 
the date of acquisition, and 

(B) Transfer percentage less one- 
twelfth thereof for each month by 
which the acquisition date pre- 
ceded the following computation 
date times benefits paid between 
the computation date immediate- 
ly following the date of acquisi- 
tion and the following computa- 
tion date. 



(C) In the case of two or more simulta- 
neous successors to a predecessor 
employer who does not continue 
in business after the acquisition, 
the benefit charges which appear 
in the account of the predecessor 
on each computation date after the 
transfer computation date shall be 
allocated to each successor on the 
basis of the transfer percentage 
which pertains to each successor. 

(b) If a predecessor or a successor considers that the part to be trans- 
ferred to the successor or successors acquiring a severable portion as 
computed under subdivision (a) of this section is or may be inequitable, 
either the predecessor or a successor may submit information to the direc- 
tor with respect to the actual experience of the severable portion. The di- 
rector may require such additional information and reports as may be 
necessary for the computation of the actual experience of the severable 
portion. If the information and reports necessary for the computation of 
the actual experience of the severable portion are submitted, the director 
shall transfer such actual experience in accordance with such information 
and reports. 

CROSS-REFERENCE: See Regulation 1051-1 for definitions appli- 
cable to Regulation 1052-1. 

NOTE; Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1052, Unemployment Insurance Code. 

History 

1. Amendment filed 8-5-60; designated effective 8-15-60 (Register 60, No. 17). 

2. Amendment of NOTE filed 1 1-20-8 1 ; effective thirtieth day thereafter (Regis- 
ter 81, No. 47). 

§ 1052-2. Reserve Account Transfer — Disapproval. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1052, Unemployment Insurance Code. 

History 

1. New NOTE filed 1 1-20-81; effective thirtieth day thereafter (Register 81, No. 
47). 

2. Repealer filed 7-23-96; operative 8-22-96 (Register 96, No. 30). 



§ 1 053-1 . Reserve Account — Reacquisition by 
Predecessor. 

In the event application for transfer of reserve account is not made by 
the successor within the 90-day period provided for in Section 1051 of 
the code, the predecessor upon reentering business may reacquire that 
portion of the reserve account not transferred to the successor upon mak- 
ing proper application after said 90-day period but prior to the cancella- 
tion of the reserve account as provided in Section 1029 of the code. 
NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1053, Unemployment Insurance Code. 

History 
1 . New NOTE filed 1 1-20-81 ; effective thirtieth day thereafter (Register 81, No. 

47). 

§ 1 060-1 . Reserve Account Transfer — Effective Date. 

"Effective date of the transfer" means the date on which an acquisition 
occurs pursuant to Section 1051 of the code. 

NOTE; Authority cited: Secdons 305 and 306, Unemployment Insurance Code. 
Reference: Section 1060, Unemployment Insurance Code. 

History 

1 . New section filed 8-5-60; designated effective 8-15-60 (Register 60, No. 17). 

2. Amendment of NOTE filed 1 1-20-81 ; effective thirtieth day thereafter (Regis- 
ter 81, No. 47). 



Article 6. Records, Reports and 
Contribution Payments 

§ 1085-1. Identification of Employees. 

NOTE; Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1085, Unemployment Insurance Code. 

History 

1. New Note filed 1 1-20-81; effective thirtieth day thereafter (Register 81, No. 
47). 

2. Amendment filed 8-4-92: operative 9-3-92 (Register 92, No. 32). 

3. Repealer filed 7-23-96; operative 8-22-96 (Register 96, No. 30). 

§ 1 085-2. Required Work Records. 

(a) Each employing unit shall establish and maintain records with re- 
spect to each worker performing services for it which shall indicate: 

( 1 ) The period covered by the pay period. 

(2) For each worker: 

(A) His or her name; 

(B) Social security number; 

(C) The date on vv'hich he or she was hired, rehired, or returned to work 
after temporary lay-off, and the last date when he or she performed any 
services; 

(D) The place of his or her work which shall be shown in accordance 
with such forms and instmctions as the department may approve. 

(3) The remuneration paid to each worker for each pay period, show- 
ing separately: 

(A) Money paid: 

(B) Cash value of all other remuneration received from the employing 
unit; 

(C) Special payments in cash or kind for services other than those ren- 
dered exclusively in a given pay period such as annual bonuses, gifts, 
prizes, etc., showing the nature of such payments and the period during 
which the services were performed for which such special payments 
were made. 

(4) All disbursement records which show payments to anyone who 
performed services. 

(5) Such other information as may be necessary to enable the employ- 
ing unit to determine the worker's total remuneration earned in each 
week. 

(b) Each employing unit which considers that it is not an employer sub- 
ject to the code or that it is engaged in exempt employment shall keep and 
maintain the records required of such employing units under this regula- 
tion for at least eight years after the period to which the records relate. 

(c) Each employer subject to the code shall keep and maintain the re- 
cords required under this section for a period of at least four years after 
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the date the contributions to which they relate become due, or the date the 
contributions are paid, whichever is the later. 

(d) If an employing unit processes and maintains records in the form 
of magnetic media such as tapes or disks, then records include, but are 
not limited to, these magnetic devices or other machine sensible media. 

(1) The procedures built into a computer's accounting program shall 
include a method of producing from punched cards, disks or tapes visible 
and legible records which will provide the necessary information for the 
verification of information required by this regulation. 

(2) Magnetic media records which reflect payments for personal ser- 
vices shall be retained. Examples of such records include, but are not lim- 
ited to, the following: 

(A) Calendar year to date payroll master file. 

(B) Vendor transaction history file. 

(C) General ledger account distribution file. 

(3) The records shall provide the opportunity to trace any transaction 
back to the original source or forward to a final total. The audit trail shall 
be designed so that the details underlying the summary accounting data, 
such as invoices and vouchers, may be identified and made available to 
the director upon request. 

(4) A description of the electronic data processing portion of the ac- 
counting system shall be available. The statements and illustrations as to 
the scope of operations shall be sufficiently detailed to indicate (a) the 
application being performed, (b) the procedures employed in each appli- 
cation (which, for example, might be supported by flow charts, block dia- 
grams or other satisfactory descriptions or input or output procedures), 
and (c) the controls used to insure accurate and reliable processing. Im- 
portant changes, together with their effective dates, shall be noted in or- 
der to preserve an accurate chronological record. 

(5) Substitution of hard copy records maintained or magnetic media 
do not meet the requirements of this section. 

(6) If an employer engages an outside service bureau to process and 
maintain any of the records described in this section then it is the respon- 
sibility of the employer to meet the requirements of this section. 

(e) In the event the records of an employing unit do not indicate the 
particular days during any week on which a worker performed services 
it shall be presumed, in the absence of evidence to the contrary, that the 
worker performed services on each day of such week. 

Note-. Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1085, Unemployment Insurance Code. 

History 

1. New Note filed 1-20-81; effective thirtieth day thereafter (Register 81, No. 
47). 

2. Amendment of subsections (a)-(b), new subsection (d) and relettering and 
amendment of subsection (e) filed 8-4-92; operative 9-3-92 (Register 92, No. 

32). 

§ 1 085-3. Maintenance of Records by Out-of-State 
Employing Units. 

Note: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1085, Unemployment Insurance Code. 

History 

1 . New NOTE filed 1 1-20-8 1 ; effective thirtieth day thereafter (Register 8 1 , No. 
47). 

2. Repealer filed 7-23-96; operative 8-22-96 (Register 96, No. 30). 

§ 1 085-4. Reports with Respect to Employees. 

(a) Every employing unit shall report to the department upon request 
any information with respect to its employees as the department may re- 
quire on forms approved by the department. Such information shall be 
set forth fully and clearly as required by the department and unless other- 
wise required each employing unit shall, within 10 days after the date of 
mailing of a request by the department, return the information to the de- 
partment. 

(b) Whenever another state requests that California submit employ- 
ment information to the other state in order to determine the eligibility of 
a combined-wage claimant under a combined-wage claim filed under 
the Interstate Arrangement for Combining Employment and Wages (see 
Sections 455.5-1 through 455.5-11 of these regulations) for which the 



other state is the paying state, the department may by written notice re- 
quire that the California employers for whom such claimant has per- 
formed services in the base period as defined under the law of the paying 
state, submit within the time prescribed by subdivision (a) of this section 
necessary wage and employment information as prescribed by the de- 
partment. 

If any employer fails to respond to a notice requesting wage and em- 
ployment information within the time prescribed by subdivision (a) of 
this section the department shall submit wage and employment informa- 
tion to the other state based upon the oath of the claimant and other avail- 
able information. 

(c) Except as provided by subdivision (b) of this section and where the 
department has reasonable ground to suspect fraud, no employer shall be 
required to furnish information relative to a present or former employee's 
earnings other than on the basis of a calendar week or the employer' s pay- 
roll period. 

(d) This section is not applicable to the reports and information re- 
quired pursuant to Sections 320.5-1, 320.5-2, 10881, 1088-2. 1088-3, 
1088^. and 1088-8, of these regulations. 

Note; Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1085, Unemployment Insurance Code. 

History 

1. Amendment filed 8-5-60; designated effective 8-15-60 (Register 60, No. 17). 

2. Amendment tiled 12-22-69; designated effective 1-1 -70 (Register 69, No. 52). 

3. Amendment filed 6-8-72; effective thirtieth day thereafter (Register 72, No. 

24). 

4. Amendment filed 3-14-80; effective thirtieth day thereafter (Register 84, No. 
11). 

5. Amendment of subsection (d) filed 1 1-20-81; effective thirtieth day thereafter 
(Register 81, No. 47). 

6. Change without regulatory effect amending subsection (d) filed 12-4-96 pur- 
suant to section 100, title 1, California Code of Regulations (Register 96, No. 
49). 

§1085-5. Burden of Proof. 

The burden of proof shall rest with an employing unit which employs 
any individual during any calendar year but which considers itself not an 
employer subject to the code to establish that it is not an employer subject 
to the code by proper records, including a record of the identity of the em- 
ployees, number of employees employed during each week, and the par- 
ticular days of each week on which services have been performed. 
Note: Authority cited: SecUons 305 and 306, Unemployment Insurance Code. 
Reference: Section 1085, Unemployment Insurance Code. 

History 
1 . New NOTE filed 1 1 -20-8 1 ; effective thirtieth day thereafter (Register 8 1 , No. 

47). 

§ 1085-6. Microfilm Record Guidelines. 

The following sets forth conditions under which microfilm (including 
microfiche) reproduction of general books of account will be considered 
books and records within the meaning of Section 1085 of the Code. Gen- 
eral books of account include employee compensation records, books, 
journals, voucher registers, ledgers, and supporting records of detail. 

(a) Employers shall set forth in writing the procedures governing the 
establishment of a microfilm system, and the individuals who are respon- 
sible for maintaining and operating the microfilm system with appropri- 
ate authorization from the Board of Directors, general partner(s), or own- 
er, whichever is applicable. 

(b) The microfilm system shall be complete and shall be used consis- 
tently in the regularly conducted activity of the business. 

(c) Employers shall establish procedures with appropriate documenta- 
tion so the original document can be followed through the micrographic 
system. 

(d) Employers shall establish internal procedures for inspection and 
quality assurance. 

(e) Employers shall be responsible for the effective identification, pro- 
cessing, storage, and preservation of microfilm, making it readily avail- 
able for at least four calendar years after the period to which the records 
relate for periods for which a return was filed with the department or eight 
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calendar years for periods in which no return was filed with the depart- 
ment. 

(f) Employers shall keep a record of where, when, by whom, and on 
what equipment the microfilm was produced. 

(g) When displayed on a microfilm reader (viewer) or reproduced on 
paper, the material must exhibit a high degree of legibility and readabil- 
ity. For this purpose, legibility is defined as the quality of a letter or nu- 
meral that enables the observer to identify it positively and quickly to the 
exclusion of all other letters or numerals. Readability is defined as the 
quality of a group of letters or numerals being recognizable as words or 
complete numbers. 

(h) A detailed index of all microfilmed data shall be maintained and 
arranged in a manner that permits the immediate location of any particu- 
lar record. 

(i) The employer shall make available upon the Department's request 
a reader/printer in good working order at the examination site for reading, 
locating, and reproducing any record maintained on microfilm. 
NOTE; Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1085, Unemployment Insurance Code. 

History 

1. New section filed 8-4-92; operative 9-3-92 (Register 92, No. 32). 

§ 1 086-1 . Reports with Respect to Location and Nature of 
Activity. 

NOTE: Authority cited: Sections 306 and 2602. Unemployment Ins. Code. Refer- 
ence: Sections 320 and 1086, Unemployment Ins. Code. 

History 

1 . New section filed 8-5-60; Appeal filed with Calif Unemployment Ins. Appeals 
Board; section refiled 3-17-61 , designated effective 3-27-61 (Register 61 , No. 
6). 

2. Amendment filed 2-8-74; effective thirtieth day thereafter (Register 74, No. 6). 

3. Repealer filed 1 1-20-81 ; effective thirtieth day thereafter (Register 81, No. 47). 

§ 1086-2. Reports with Respect to Location and Nature of 
Activity — Employers Subject to Personal 
Income Tax Withholding but Not Subject to 
Coverage Under Code. 

NOTE: Authority cited: Secfion 1086, Unemployment Insurance Code. 

History 

1 . New section filed 2-8-74; effective thirtieth day thereafter (Register 74, No. 6). 

2. Repealer filed 1 1-20-81; effective thirtieth day thereafter (Register 81, No. 47). 

§ 1088-1 . Filing of Reports, Returns, and Payroll Tax 
Deposits with Payment of Taxes — General. 

(a) Except as provided in subdivisions (e) through (h), each employer 
shall file with the department a report of contributions (payroll tax depos- 
it), a report of wages (quarterly wage and withholding report), and an 
annual reconciliation return of the employer and employee contributions 
required by Article 3 (commencing with Section 976) of Chapter 4 of Part 
1 of Division 1 of the code, and the withheld personal income tax due as 
required by Chapter 2 (commencing with Section 1 3020) of Division 6 
of the code based upon wages paid with respect to all establishments 
maintained within this state and computed in accordance with the code 
and these regulations on such forms and in such formats as the depart- 
ment may provide or approve and in accordance with the code and these 
regulations. The department shall not approve forms or formats that are 
not suitable for processing by the optical character reader or other pro- 
cessing methods used by the department. Failure to receive report and re- 
turn forms shall not relieve the employer from his or her responsibility 
for filing the required reports and returns. 

Employers who remit contributions by electronic funds transfer under 
Sections 1 11 0(f) and 13021 of the code should refer to those sections of 
the code for the requirements for filing payroll tax deposit payments. 

(b) Each payroll tax deposit shall include: 

( 1 ) The employer's business name, address, and the state employer ac- 
count number. 

(2) The payroll date for which the employer is required to make a de- 
posit under Section 1 302 1 of the code or the last date of the calendar quar- 
ter if the employer files quarterly. 



(3) The payment type for the deposit period to which the employer is 
subject (i.e.; next banking day, semi weekly, monthly or quarterly) under 
Section 13021 of the code. 

(4) The quarter during which the wages were paid. 

(5) The amount of employer contributions for unemployment insur- 
ance, the amount of employer contributions for employment training tax, 
the amount of employee contributions for state disability insurance, the 
amount of California personal income tax withheld, the amount of any 
applicable penalty and interest, and the total amount due from the em- 
ployer. 

(6) The authorized signature and telephone number of the person who 
prepared the payroll tax deposit. 

(7) The payment for the amount due. 

(c) Each quarterly wage and withholding report shall include: 

(1) The employer's business name, address, state employer account 
number, and the quarter during which the wages were paid and/or person- 
al income tax was withheld. 

(2) The number of employees earning wages subject to unemployment 
insurance during the pay periods which include the twelfth day of each 
month as set forth in subdivisions (i) and (j) of this regulation. 

(3) The social security account number, the full first name, middle ini- 
tial and full last name of each employee, the total wages subject to unem- 
ployment and/or disability insurance paid to each employee performing 
services in employment and paid wages as defined in Division 1 of the 
code, the total wages paid lo each employee subject to personal income 
tax, and the amount of personal income tax required to be withheld under 
Section 13020 of the code. 

(A) Remuneration for services excluded from total subject wages un- 
der Article 2 of Chapter 4 of Part 1 of Division 1 of the code (except Sec- 
tion 930) or remuneration paid to workers whose services are excluded 
from employment under Chapter 3 of Part 1 of Division 1 of the code 
shall not be included on a quarterly wage and withholding report. 

(B) Wages subject to both unemployment and disability insurance 
coverage shall be included in a quarterly wage and withholding report 
separate from a quarterly wage and withholding report which shall be re- 
quired for either of the following: 

1 . Wages subject to unemployment insurance coverage only when ex- 
cluded from disability insurance coverage under Sections 637.1, 931.5 
and 2902 of the code. 

2. Voluntary disability insurance plan wages. 

(4) On each separate page, the total amount of wages subject to unem- 
ployment and/or disabihty insurance coverage or voluntary plan disabil- 
ity insurance, the total amount of wages subject to personal income lax, 
and the total amount of personal income tax withheld for all employees 
listed on that page. 

(5) On the first or the last page, the grand total of all wages subject to 
unemployment and/or disability insurance coverage or voluntary plan 
disability insurance for the quarter, the grand total of the amount of wages 
subject to personal income tax for the quarter, and the grand total of the 
amount of personal income withheld for the quarter. 

(6) On the first page only, the authorized signature, title (owner, re- 
sponsible officer, or authorized agent of the employer), telephone num- 
ber, the date, and a declaration that the information given is true and cor- 
rect to the best of his or her knowledge and belief. 

(7) Employers vvho are required under Section 601 1 of the Internal 
Revenue Code to file magnetic media returns shall within 90 days of 
meeting this requirement either submit a magnetic media format to the 
department for approval of the quarterly wage and withholding report or 
file a written request for waiver from filing on magnetic media. Upon re- 
ceiving a letter from the department, stating that the required magnetic 
media format is approved, each employer shall be required to file any 
subsequent quarterly wage and withholding reports by magnetic media. 
The department accepts various magnetic media formats. If an employer 
requests a waiver from filing on magnetic media, in subsequent years the 
employer must file by March 3 1 of each year either a copy of his/her fed- 
eral exemption approval letter or a written request for waiver from filing 
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quarterly wage report(s) on magnetic media. An approved waiver by the 
department shall be valid for six months or longer at the discretion of the 
director. The department may approve the waiver request if the employer 
establishes to the satisfaction of the director that there is a lack of automa- 
tion, a severe economic hardship, a current exemption from submitting 
magnetic media information returns for federal purposes, or other good 
cause for not complying with the provisions of this paragraph. 

(d) Each annual reconciliation return shall include: 

(1) The employer's business name, address, state employer account 
number, and the calendar year during which the wages were paid and/or 
personal income tax was withheld. 

(2) The employer's federal employer identification number (FEIN) 
and any additional FElNs related to the employer' s state account number. 

(3) The amount of total wages paid during the calendar year subject to 
unemployment insurance coverage and/or state disability insurance cov- 
erage including wages in excess of the limitations prescribed by Section 
930 and/or 985 of the code. Wages subject to personal income tax, but 
not subject to unemployment insurance or state disability insurance, shall 
not be included unless the return is being filed for personal income tax 
only. 

(4) The amount of wages paid during the calendar year subject to un- 
employment insurance contributions not in excess of the limitation pre- 
scribed by Section 930 of the code. 

(5) The amount of wages paid during the calendar year subject to state 
disability insurance contributions not in excess of the limitation pre- 
scribed by Section 985 of the code. 

(6) The amount of employer contributions for unemployment insur- 
ance and employment training tax, the amount of employee contributions 
for state disability insurance, and the amount of California personal in- 
come tax withheld during the calendar year. 

(7) The amounts previously paid during the calendar year for unem- 
ployment insurance contributions, employment training tax contribu- 
tions, state disability insurance contributions, and California personal in- 
come tax withheld. 

(8) The total amount remaining due from or overpaid by the employer 
for the calendar year. The payment for the amount remaining due for the 
calendar year shall be submitted with a payroll tax deposit form as de- 
scribed in subdivision (b) of this regulation. 

(9) The authorized signature, title (owner, responsible officer, or au- 
thorized agent of the employer), telephone number, the date, and a decla- 
ration that the information given is true and correct to the best of the sign- 
er's knowledge and belief. 

(e) Employers with an approved voluntary disability insurance plan as 
described in Chapter 6 (commencing with Section 3251) of Part 2 of Di- 
vision I of the code shall not file an annual reconciliation return under 
subdivision (d) of this regulation. These employers shall file payroll tax 
deposits, as described in subdivision (b) of this regulation, quarterly 
wage and withholding reports as described in subdivision (c) of this regu- 
lation, and quarterly contribution returns. Each quarterly contribution re- 
turn shall include: 

(1) The employer's business name, address, state employer account 
number, and the quarter during which the wages were paid. 

(2) The number of employees earning wages subject to unemployment 
insurance during the pay periods which include the twelfth day of each 
month as set forth in subdivisions (i) and (j) of this regulation. 

(3) The amount of total wages paid during the calendar quarter subject 
to unemployment insurance coverage and/or disabihty insurance cover- 
age (including voluntary plan disability insurance) including wages in 
excess of the limitation prescribed by Sections 930, 985 and/or 3252(b) 
of the code. 

(4) The amount of wages paid during the calendar quarter subject to 
unemployment insurance contributions not in excess of the limitation 
prescribed by Section 930 of the code. 

(5) The amount of wages paid during the calendar quarter subject to 
state disability insurance contributions and the voluntary plan disability 



insurance assessment not in excess of the limitation prescribed by Sec- 
tions 985 and 3252(b) of the code. 

(6) The amount of employer contributions for unemployment insur- 
ance and employment training tax, the amount of employee contributions 
for state disability insurance, the amount of California personal income 
tax withheld, the amount of the voluntary plan disability insurance as- 
sessment, less amounts previously paid as prescribed by subdivision (b) 
of this regulation, and the total amount due from or overpaid by the em- 
ployer for the calendar quarter. 

(7) The payment for the amount due. 

(8) For the last quarterly contribution return filed for each calendar 
year, the total amount of California personal income tax withheld as re- 
ported on Federal Forms W-2 and/or 1 099-R. 

(9) The authorized signature, title (owner, responsible officer, or au- 
thorized agent of the employer), telephone number, the date, and a decla- 
ration that the information given is true and correct to the best of his or 
her knowledge and belief. 

(f) Employers who have elected coverage under Section 708(a) of the 
code shall refer to Section 708(a)-l of these regulations for the filing re- 
quirements. Employers or self-employed individuals who have elected 
coverage under Section 708(b) or 708.5 of the code shall refer to those 
sections of the code for the filing requirements. 

(g) Employers described in Sections 682 and 684 of the code who have 
an approved election under Section 1 1 10(d) of the code may, but are not 
required to, file payroll tax deposits as described in subdivision (b) of this 
regulation. These employers shall file quarterly reports of wages and 
withholdings for employers of household workers which shall include 
the same information as described in subdivision (c) of this regulation. 
Instead of the annual reconciliation return as described in subdivision (d) 
of this regulation, these employers shall file an annual payroll tax return 
for employers of household workers which shall include the same in- 
formation as described in subdivision (d) of this regulation. 

(h) Employers described in Section 821.4 of the code who make pay- 
ments into the School Employees Fund pursuant to Sections 823 and 828 
of the code are not required to file payroll tax deposits or an annual recon- 
ciliation return to report contributions and wages subject to unemploy- 
ment insurance coverage only. These employers shall file quarterly con- 
tribution returns and quarterly wage and withholding reports, as 
described in subdivision (c) of this regulation to report the employer con- 
tributions and wages subject to unemployment insurance coverage only. 
Each quarterly contribution return for school employers shall include: 

(1) The employer's business name, address, state employer account 
number, and the quarter during which wages were paid. 

(2) The number of employees earning wages subject to unemployment 
insurance during the pay periods which include the twelfth day of each 
month as set forth in subdivisions (i) and (j) of this regulation. 

(3) The amount of total wages paid during the quarter subject to unem- 
ployment insurance coverage including wages in excess of the limitation 
prescribed by Section 930 of the code. 

(4) The amount of employer contributions for unemployment insur- 
ance only and the total amount due from the employer. 

(5) The payment for the amount due. 

(6) The authorized signature, title (administrator, accountant, prepar- 
er, or other authorized agent of the employer), telephone number, fax 
number, the date, and a declaration that the information provided is true 
and correct to the best of the signer's knowledge and belief. 

(i) "Number of employees" as used in subdivisions (c)(2), (e)(2) and 
(h)(2) of this regulation, means the number of full-time and part-time 
workers who worked during or received pay (subject to unemployment 
insurance wages) for the payroll period which includes the twelfth of the 
month, and includes, but is not limited to, the following categories of em- 
ployees earning wages irrespective of whether such wages are actually 
or constructively paid during the applicable pay periods: 

(1) Officers of corporations. 

(2) Executives. 
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(3) Supervisory personnel. 

(4) Clerical employees. 

(5) Wage earners. 

(6) Employees on paid vacations or paid sick leave. 

(7) Employees paid by salary, by the hour, on a piece rate or by com- 
mission. 

(8) Part-time employees. 

(9) Employees earning wages in excess of the limitation prescribed by 
Section 930 of the code. 

(i) "Number of employees" as used in subdivisions (c)(2), (e)(2) and 
(h)(2) of this regulation does not include: 

( 1 ) Employees who earned no wages during the applicable pay periods 
due to strikes, work stoppages, temporary layoffs, illnesses without pay, 
or vacations without pay. 

(2) Employees who earned wages at other times during the month but 
did not earn wages during the applicable pay periods which include the 
twelfth day of the month. 

(3) Individuals who earned remuneration for services not included in 
subject "employment" under the code. 

(4) Individuals who were paid remuneration, but did not perform ser- 
vices during the applicable pay periods, which include the twelfth day of 
the month, such as individuals who were paid residual or royalty pay- 
ments. 

(k) "Pay periods," as used in subdivisions (c)(2), (e)(2) and (h)(2) of 
this regulation, means periods of not more than 3 1 consecutive days for 
which a payment of remuneration is ordinarily made to employees by the 
employer, and includes as to a particular employer every type of pay peri- 
od in actual use by that employer. 

EXAMPLE: Employers may have two or more types of pay periods 
for different categories of workers, such as daily, weekly, biweekly, 
semimonthly, or monthly. Under this regulation, each employer would, 
in computing the "number of employees" in applicable "pay periods," in- 
clude all employees earning wages on all types of payrolls for pay periods 
which include the twelfth day of the month. For example, an employer 
who used daily, weekly, and semimonthly payrolls as to different catego- 
ries of workers would include all employees earning wages on the daily 
payroll for the twelfth day or the working day nearest thereto, the weekly 
payroll for the weekly pay period which includes the twelfth day, and the 
semimonthly payroll for the semimonthly pay period which includes the 
twelfth day. 

(/) The amendment of this regulation and the matter contained herein, 
shall not interrupt the running of interest or assessment of penalties with 
respect to contributions heretofore due and unpaid in accordance with 
such prior regulations as may have been in effect at the time such contri- 
bution liability was incurred. 

CROSS-REFERENCE: For provisions concerning reports with re- 
spect to employment and payroll distribution required of certain multiple 
establishment employers, see Regulation Section 1088-8. 
NOTE; Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 637. 1 , 682, 684, 708, 708.5, 82 1 .4, 823, 828, 930, 93 1 .5, 985, 
1026, 1088, 1110,2902,3252, 13020 and 13021, Unemployment Insurance Code. 

History 

1 . Amendment filed 1 2-22-59; designated effective 1-1-60 (Register 59, No. 22). 

2. Amendment filed 8-5-60; designated effecfive 8-15-60 (Register 60, No. 17). 

3. Amendment filed 2-28-64; designated effective 3-9-64 (Register 64, No. 5). 

4. Amendment filed 3-14-80; effecfive thirtieth day thereafter (Register 80, No. 
11). 

5. Amendment of Cross-Reference and Note filed 1 1-20-81 ; effective thirtieth 
day thereafter (Register 81, No. 47). 

6. Amendment filed 5-12-92; operafive 6-1 1-92 (Register 92, No. 20). 

7. Amendment of section heading, secfion and Note filed 6-5-2000; operative 
7-5-2000 (Register 2000, No. 23). 

§ 1088-2. Reports and Returns Covering Seamen 
Employed Under Shipping Articles. 

(a) For the purposes of this section the term "pay period established by 
shipping articles" means the period of the voyage or engagement of the 
crew under "Articles of Agreement" purporting to comply with Sections 
10301(a) and 10302 of Title 46 of the United States Code, or any other 



agreement under which seamen are employed and under which they are 
not entitled to a final payment of wages until termination of the period 
of the articles. 

(b) When a pay period established by shipping articles extends into 
more than one calendar quarter or into more than one calendar year, sepa- 
rate payroll tax deposits and quarterly wage and withholding reports shall 
be filed with respect to the wages paid in each such quarter (allotments, 
advances, and other wage payments in cash to be included in the quarter 
in which paid, and meals, lodging, and other wages in kind in the quarter 
in which furnished) and a separate annual reconciliation return shall be 
filed with respect to the wages paid in each such calendar year; payroll 
tax deposits and quarterly wage and withholding reports for the earlier 
quarters and annual reconciliation returns for the earlier years in such pay 
periods may be filed without penalty and interest if filed within the time 
required for the calendar quarter which includes the final wage payments 
made at the termination of the articles. Each payroll tax deposit and quar- 
terly wage and withholding report covering such an earlier quarter shall 
be plainly marked "Supplemental Payroll Tax Deposit — Regulation 
1088-2 and Supplemental Quarterly Wage and Withholding Re- 
port — Regulation 1088-2"; each annual reconciliation return covering 
such earlier year shall be plainly marked "Supplemental Annual Recon- 
ciliation Return — Regulation 1088-2". 

NOTE: Authority cited: Secdons 305 and 306, Unemployment Insurance Code. 
Reference: Secfion 1088, Unemployment Insurance Code. 

History 

1. New Note filed 11 -20-81; effecfive thirtieth day thereafter (Register 81, No. 
47). 

2. Amendment of section heading and section filed 6-5-2000; operative 
7-5-2000 (Register 2000, No. 23). 

§ 1088-3. Reports Covering Wages Due and Unpaid. 

For the purpose of Sections 1 280 and 1281 of the code, wages due to 
an individual but unpaid within the time required by law, if still unpaid 
at the time the quarterly wage and withholding report is due, shall be in- 
cluded in a special quarterly wage and withholding report under a caption 
"Wages legally due but unpaid." Except for employers described in Sec- 
tions 682 and 684 of the code who have an approved election under Sec- 
tion 1 1 10(d) of the code, contributions on such wages shall become due 
on the first day of the calendar month following the close of the calendar 
quarter in which the wages are actually or constructively paid as provided 
in Section 926-1 of these regulations and shall become delinquent if not 
paid on or before the last day of such month. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1088, Unemployment Insurance Code. 

History 

1 . New Note filed 1 1-20-81 ; effecfive thirtieth day thereafter (Register 81, No. 
47). 

2. Amendment of section heading and section filed 6-5-2000; operative 
7-5-2000 (Register 2000, No. 23). 

§ 1088-4. Returns Covering Irregular Pay Periods. 

When wages are paid at irregular or infrequent intervals (as, for exam- 
ple, commissions or bonuses paid on infrequent settlement dates or 
wages paid under shipping articles) and when the period of employment 
covered by such wage payments extends into two or more calendar quar- 
ters, the employer shall, within 10 days after the date of mailing of a re- 
quest by the department, furnish the begiiming and ending dates of the 
pay period covered by any such wage payment. 

NotE: Authority cited: Secfions 305 and 306, Unemployment Insurance Code. 
Reference: Secfion 1088, Unemployment Insurance Code. 

History 

1 . Amendment filed 8-5-60; designated effecfive 8-15-60 (Register 60, No. 17). 

2. Amendment of NOTE filed 1 1-20-81 ; effecfive thirtieth day thereafter (Regis- 
ter 81, No. 47). 

§ 1 088-5. Returns Covering Wages in Excess of the $3,000 
Wage Limitation. 

NOTE: Authority cited: Sees. 305 and 306, Unemployment Ins. Code. Reference: 
Sec. 1088, Unemployment Ins. Code. 

History 
1 . Amendment filed 6-1 2-59; designated effective 6-22-59 (Register 59, No. 9). 
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2. Amendment filed 8-5-60; designated effective 8-15-60 (Register 60, No. 17). 

3. Repealer filed 1 1-20-67; designated effective 1 1-30-67 (Register 67, No. 47). 

§ 1088-6. Returns of Newly Subject Employers. 

NOTE: Authority cited: Sections 305 and 306. Unemployment Insurance Code. 
Reference: Section 1088, Unemployment Insurance Code. 

History 

1. Amendment filed 6-8-72; effective thirtieth day thereafter (Register 72, No. 
24). 

2. New NOTE filed 1 1-20-81; effective thirtieth day thereafter (Register 81, No. 
47). 

3. Repealer filed 7-23-96; operative 8-22-96 (Register 96, No. 30). 

§ 1088-7. Returns of Employers Electing Coverage. 

NOTE: Authority cited: Sections 305 and 306. Unemployment Insurance Code. 
Reference: Section 1088. Unemployment Insurance Code. 

History 

1 . New NOTE filed 1 1-20-8 1 ; effective thirtieth day thereafter (Register 81 , No. 
47). 

2. Repealer filed 7-23-96; operative 8-22-96 (Register 96, No. 30). 

§ 1088-8. Reports with Respect to Employment and 
Payroll Distribution — Quarterly Multiple 
Worksite Report (BLS 3020). 

(a) Purpose. This section specifies the reports required by the director 
from employers subject to the Unemployment Insurance Code to obtain 
the information needed by the director to generate certain reports re- 
quired by the federal Secretary of Labor, and to obtain information neces- 
sary to administer the code. 

(b) Reporting Requirements. 

( 1 ) On or before the last day of the calendar month following the close 
of each calendar quarter, every multiple establishment employer shall re- 
port the following information to the department for each establishment, 
on a quarterly Multiple Worksite Report (federal form BLS 3020) 
supplied by the department: 

(A) Verification of the preprinted name, address, and worksite de- 
scription of each establishment. 

(B) The number of employees, defined as the number of full-time and 
part-time workers who worked during or received pay (subject to Unem- 
ployment Insurance wages) for the payroll period which includes the 
twelfth of the month. 

(C) The amount of total wages paid during the calendar quarter. 

(D) An explanation of any large change in employment or wages at an 
establishment such as store closure, strikes, layoffs, bonuses, seasonal 
changes, etc. 

(E) The addition of any worksites not preprinted on the form. 

(F) For staff leasing firms and professional employer organizations 
that are multiple establishment firms, each client firm shall be listed as 
a separate establishment and the Unemployment Insurance account num- 
ber for that client firm shall be included in the comments section of the 
Multiple Worksite Report form. 

(2) Each multiple establishment employer shall submit the reports re- 
quired by this section for any calendar quarter in which the employer 
meets the conditions of subdivision (c)(3) of this section and, unless 
otherwise directed by the department, shall also submit such reports for 
each calendar quarter in which the employer meets the conditions of sub- 
division (c)(3) of this section. 

(3) Failure to receive report forms shall not relieve a multiple estab- 
lishment employer from the responsibility of submitting the reports re- 
quired by this section. 

(c) Definitions. As used in this section: 

(1) "Establishment" means an economic unit, generally at a single 
physical location, where business is conducted, or where services or in- 
dustrial operations are performed, for example, a farm, factory, mill, 
store, or mine, or a central administrative office or auxiliary unit at a sepa- 
rate location from the economic unit served, except that if an employer 
maintains separate payroll and inventory records for separately classifi- 
able activities conducted at a single location, including auxiliary activi- 
ties such as a central administrative office or auxiliary unit performing 



supporting services for other economic units of the same employer but 
which is not an integral part of the economic unit at the same location, 
such activity shall be deemed a separate establishment. 

(2) "Primary Establishment" is the establishment with the largest em- 
ployment. "Secondary establishments" are all other establishments of the 
eiuployer. 

(3) "Multiple establishment employer" means an employer who has 
more than one establishment reporting under the same Unemployment 
Insurance Account Number within the State and has a total employment 
of ten or more in all of the secondary establishments combined. 

(4) "Number of Employees" as used in subdivisions (a)(l)(A)(r), 
(a)(4)(A)( 1 ) and (c)(2) of Section 1 088-1 , means the number of full-time 
and part-time workers who worked during or received pay (subject to 
Unemployment Insurance wages) for the payroll period which includes 
the twelfth of the month, and includes, but is not limited to, the following 
categories of employees earning wages irrespective of whether such 
wages are actually or constructively paid during the applicable pay peri- 
ods: 

(A) Officers of corporations; 

(B) Executives; 

(C) Supervisory personnel; 

(D) Clerical employees; 

(E) Wage earners; 

(F) Employees on paid vacations or paid sick leave; 

(G) Employees paid by salary, by the hour, on a piece rate, or by com- 
mission; 

(H) Part-time employees; and 

(I) Employees earning wages in excess of the limitation prescribed by 
Section 930 of the code. 

(5) "Number of Employees" does not include: 

(A) Employees who earned no wages during the applicable pay peri- 
ods due to strikes, work stoppages, temporary layoffs, illness without 
pay, or vacations without pay; 

(B) Employees who earned wages at other times during the month but 
did not earn wages during the applicable pay periods which include the 
twelfth day of the month; 

(C) Individuals who earned remuneration for services not covered un- 
der the state Unemployment Insurance laws under the code; and 

(D) Individuals who earned remuneration for services not provided 
during the applicable pay period which include the twelfth day of the 
month, such as individuals who earn residual or royalty payments. 

(6) "Pay periods" means periods of not more than 3 1 consecutive days 
for which a payment of remuneration is ordinarily made to employees by 
the employer, and includes every type of pay period in actual use by a par- 
ticular employer. 

EXAMPLE: Employers may have two or more types of pay periods 
for different categories of workers, such as daily, weekly, bi-weekly, 
semi-monthly, or monthly. Under the above definition, in computing the 
"number of employees" in applicable "pay periods," each employer 
would include all employees earning wages on all types of payrolls for 
pay periods which include the twelfth day. For example, an employer 
who used daily, weekly, and semi-monthly payrolls as to different cate- 
gories of workers would include all employees earning wages on the dai- 
ly payroll for the twelfth day or the working day nearest thereto, the 
weekly payroll for the weekly pay period which includes the twelfth day, 
and the semi-monthly payroll for the semi-monthly pay period which in- 
cludes the twelfth day. 

(d) Extension of Time. The director may extend for good cause, not to 
exceed 60 days, the time for submission by an employer of a Multiple 
Worksite Report required under this section. 

(e) Delinquent or Deficient Reports. If any employer fails to submit to 
the department any report within the time required by this section, or if 
the department is not satisfied with any report submitted by an employer 
under this section, the department may demand, by written notice, that 
a report be submitted or that the deficiency in a report submitted shall be 
corrected by the employer. Within 30 days after the date of the mailing 
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of such written notice, tiie employer shall, submit the report or corrected 

report to the department. 

NOTE: Authority cited: Sections 305 and 306, Unemployment hisurance Code. 
Reference: Sections 320, 320.5, 1026, 1088, 1115, 1116 and 2117, Unemploy- 
ment Insurance Code. 

History 

1. New section filed 8-5-60; Appeal with Calif. Unemployment Ins. Appeals 
Board; section refiled 3-17-61 ; designated effective 3-27-61 (Register 61, No. 
6). 

2. Amendment filed 2-28-64; designated effective 3-9-64 (Register 64, No. 5). 

3. Amendment filed 2-8-74; effective thirtieth day thereafter (Register 74, No. 6). 

4. Repealer of cross-reference and amendment ofN(m-:filed 1 1-20-81; effective 
thirtieth day thereafter (Register 81, No. 47). 

5. Hditorial conection of printing eiTor in subsection (c)(2) (Register 91 , No. 32). 

6. Amendment of subsections (b) and (c), repealer of subsection (d) and subsection 
renumbering filed 8-2-91; operative 9-2-91 (Register 92. No. 4). 

7. Amendment of section heading, section and NoTi-; filed 4-25-2000; operative 
5-25-2000 (Register 2000, No. 17). 

§ 1088-9. Reports with Respect to Employment and 

Payroll Distribution — Quarterly Reports by 
Employers Subject to Personal Income Tax 
Withholding but Not Subject to Coverage 
Under Code. 

NoTi:; Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1088, Unemployment Insurance Code. 

History 

1 . New section filed 2-8-74; effective thirtieth day thereafter (Register 74, No. 6). 

2. Amendment filed 1 1-20-81; effective thirtieth day thereafter (Register 81, No. 
47). 

3. Repealer filed 7-23-96; operative 8-22-96 (Register 96, No. 30). 

§ 1088.5-1. Reporting a Newly Hired Employee. 

(a) For the purposes of Section 1 088.5 of the code, an individual is con- 
sidered a new hire on the first day in which the individual performs ser- 
vices for wages, i.e. the individual's first day of work. In any case where 
an employer is required to give an individual a W-2 form, the employer 
must meet the new hire reporting requirements. 

If an employee returning to work is required to complete a new W-4 
form, the employer must report the individual as a new hire to the depart- 
ment. If however, the returning employee had not been formally termi- 
nated or removed from payroll records, there is no need to report that in- 
dividual as a new hire. 

Example A: An individual is hired by an employer and his first day of 
work is January 2. He submits a completed W^ to his employer for per- 
sonal income tax withholding purposes before he commences his em- 
ployment and is reported as a new hire. Subsequently, the employee is 
laid off on May 3 1 . The employer recalls the individual to work begin- 
ning on December 1 . Because the employee was formally terminated on 
May 3 1 , the employee is required to file a W-4 with his employer on or 
before he commences his employment on December 1 and must be re- 
ported as a new hire. 

Example B: An individual is hired by an employer and his first day of 
work is January 2, He submits a completed W-4 to his employer before 
he commences his employment and is reported as a new hire. The em- 
ployer furloughs the worker on May 1 with a return work date of Decem- 
ber I . Because the employee was not terminated and remained on the 
payroll records of the employer, the employee is not required to file a 
W^ with his employer when he returns to work on December 1 and is 
not reported as a new hire. 

(b) The employer may submit the information required in Section 
1088.5 of the code by completing a form DE 34 "Report of New Em- 
ployee(s)," Rev. 3: (1/98), incorporated herein by reference. 

(c) Any employer who transmits reports magnetically or electronically 
and has employees in two or more states may designate one state to report 
all new hires. An employer who makes this designation must notify, in 
writing, the Department of Health and Human Services, Administration 
for Children and Families, Office of Child Support Enforcement, Multi- 
state Employer Notification. 



NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1088.5. Unemployment Insurance Code. 

History 

1. New section filed 3-31-93; operative 4-1-93 (Register 93, No. 14). For prior 
history, see Register 92, No. 50. 

2. Editorial correction correcting placement of section and amending History 1 
(Register93, No. 31). 



3. Repealer and new section filed 10-8- 
41). 



operative 1 1-7-98 (Register 98, No. 



§ 1089-1. Employers' Duties Regarding Notification to 
Employees of Potential Unemployment and 
Disability Insurance Benefits and Change of 
Status. 

(a) Unless the context otherwise requires, the following terms used in 
this section and in forms issued by the department pursuant to tliis regula- 
tion shall have the following meaning: 

(1) "Unemployment insurance" means unemployment compensation 
benefits program; 

(2) "Disability insurance" means the unemployment compensation 
disability benefits program. 

(b) The director shall make available to each employer registered with 
the department under the provisions of Section 1086 of the code, the fol- 
lowing forms and pamphlet: 

(1) "Notice To Employees", Form DE 1857DRev. 9: (1/86), incorpo- 
rated by reference, which informs employees of their rights to unemploy- 
ment insurance for those employees covered only for unemployment in- 
surance. 

(2) "Notice To Employees", Form 1857A Rev. 28: (2/88), incorpo- 
rated by reference, which informs employees of their rights to unemploy- 
ment insurance and disability insurance for those employees covered for 
both programs. 

(3) "For Your Benefit, California's Program for the Unemployed," 
Pamphlet DE 2320 Rev. 41: (10/90), incorporated by reference, which 
informs employees of the Department's unemployment insurance and 
disability insurance programs. 

(c) Each employer shall post and maintain in places readily accessible 
to all employers the form identified in subdivision b(l) of this section if 
it employs individuals covered only for unemployment insurance and 
also the form in subdivision b(2) of this section if it employs individuals 
covered for unemployment and disability insurance. 

(d) When an employer discharges, lays off, or places an employee on 
leave of absence, the employer shall give to the employee the following 
notices: 

( 1 ) Written notice of his or her unemployment insurance benefit rights 
by providing the pamphlet identified in subdivision (b)(3) of this section. 
The notice of unemployment insurance benefit rights shall be given no 
later than the effective date of the action; 

(2) Written notice regarding the change in the employee's status. The 
notice of change of status shall be given no later than the effective date 
of the action and shall contain at a minimum: 

(A) The name of the employer; 

(B) The name of the employee; 

(C) The social security account number of the employee; 

(D) Whether the action was a discharge, a layoff, a leave of absence, 
or a change in status from employee to independent contractor; and 

(E) The date of the action. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1089, Unemployment Insurance Code. 

History 

1 . New section filed 10-7-93; operative 1 1-8-93 (Register 93, No. 41 ). For prior 
history, see Register 81, No. 47. 

2. Change without regulatory effect repealing subsection (e) filed 9-4-2003 pur- 
suant to section 1 00, title 1 , California Code of Regulations (Register 2003, No. 
36). 
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§ 1 090-1 . Notice Required of Representative of Deceased 
or Insolvent Employing Unit. 

History 

1. Repealer filed 1 1-20-81; effective thirtieth day thereafter (Register 81, No. 47). 

§ 1091-1 . Notice and Return Required of Employers 
Terminating Business. 

History 

1. Repealer filed 1 1-4-61; designated effective 1 1-14-61 (Register 61, No. 22). 

§ 1 096-1 . Joint Returns. 

History 
1 . Repealer filed 1 1-20-8 1 ; effective thirtieth day thereafter (Register 81 , No. 47). 

§ 1 097-1 . Experience Rating Chargebacks for Joint 
Accounts. 

Section 1026-1 of these regulations applies to experience rating char- 
gebacks for joint accounts. 



§ 1115-1. Accelerated Payments and Returns by Insolvent 
and Delinquent Employers and Employers 
Quitting Business. 

History 
1. Repealer filed 12-22-59; designated effective 1-1-60 (Register 59, No. 22). 



Article 7. Payment of Reported 
Contributions 

§ 1 1 1 0-1 . Application of Payments by Employers. 

History 
1. Repealer filed 6-8-72; effective thirtieth day thereafter (Register 72, No. 24). 



§1111-1. Extensions of Time for Paying Contributions 

and Filing Returns. 

NOTE; Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1111, Unemployment Insurance Code. 

History 

1. New NOTE filed 1 1-20-81; effective thirtieth day thereafter (Register 81, No. 

47). 

2. Repealer filed 7-23-96; operative 8-22-96 (Register 96, No. 30). 

§1114-1. Wage Item Penalty. 

(a) For the purposes of Section 1114 of the code, the following defini- 
tions will apply: 

( 1 ) Report of Wages. The report of wages shall include all of the infor- 
mation required by Section 1088-l(c)(3) of these regulations, or if there 
is more than one employee, a listing of all of the information required by 
Section 1088-1 (c)(3) of these regulations for all employees. 

(2) Wage Item. All information required to be reported for each em- 
ployee on the report of wages shall be considered a single wage item. 

(b) If an employer fails to provide each item required in a report of 
wages for each employee, or if an employer reports incorrect information 
for any of the employees, then that employer has failed to furnish a report 
of wages. If the director makes a specific written demand in accordance 
with Section 1 206 of the code, the penalty provided by Section 1 1 14 of 
the code shall apply to each wage item when correct and complete infor- 
mation is not provided within 15 days of the demand. 

(c) Good cause shall lie where the circumstances causing the delay are 
clearly beyond the control of the employer or where the delay was not 
reasonably foreseeable by the employer. Thus, catastrophic occurrences 
such as fire or flood which destroyed the records would give the employ- 
er good cause. Good cause for not furnishing a social security number 
shall be found where it can be shown that obtaining a social security num- 
ber was a condition of employment and the employee has applied for, but 
not yet received, a social security number. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 1 1 14 and 1206, Unemployment Insurance Code. 

History 

1. New section filed 5-12-92; operative 6-1 1-92 (Register 92, No. 20). 

2. Amendment filed 6-5-2000; operative 7-5-2000 (Register 2000, No. 23). 



Article 8. Assessments 

§ 1 1 27-1 . Negligence or Intentional Disregard. 

(a) Negligence is the failure to exercise the degree of care which a rea- 
sonably prudent person under similar circumstances would exercise in 
the performance or observance of a duty. The failure to act may, but need 
not, be caused by carelessness or oversight. Negligence includes, but is 
not limited to, the following: 

(1) An employer's failure to maintain records presenting an accurate 
and complete picture of wages paid, taxes withheld and taxes paid. 

(2) An employer's failure to make a status determination as to whether 
or not an individual who is providing services to that employer for pay- 
ment is an indepeiident contractor or an employee. 

(3) An employer's failure to maintain records substantiating deduc- 
tions taken from wages. 

(4) An employer's failure to seek a ruling from the department when 
the status of an individual as an independent contractor or an employee 
is questionable. 

(5) An employer's failure to maintain records to substantiate a claim 
that unreported payments to employees are loan repayments. 

(b) Intentional disregard means to purposely or deliberately pay little 
or no attention to a required action. Intentional disregard includes, but is 
not limited to, the following: 

( 1 ) An employer' s failure to report wages merely because it constitutes 
nuisance bookkeeping. 

(2) An employer' s reporting of employees under the Federal Insurance 
Contributions Act (FICA), but failure to report those employees under 
the California Unemployment Insurance Code (Code) merely because 
the employees have only a remote possibility of obtaining benefits. 

(3) An employer's failure to seek a ruling on the status of the worker 
as an employee or independent contractor or to report the employee after 
being advised by an accountant to report. 

(4) An employer's failure to report the wages of an employee after be- 
ing informed by the department of the worker' s correct status as an em- 
ployee. 

(5) An employer's failure to report the employee when the employer 
should have been aware or was aware of reporting requirements. 
NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1127, Unemployment Insurance Code. 

History 
1. New section filed 10-27-93; operative 11-26-93 (Register 93, No. 44). 

§ 1 1 37-1 . Review of Jeopardy Assessment. 

NotE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Secfion 1137 and 1137.1, Unemployment Insurance Code. 

History 

1 . New section filed 8-1 1-76 as an emergency; effecfive upon filing (Register 76, 
No. 33). 

2. Certificate of Compliance filed 1 1-3-76 (Register 76, No. 45). 

3. Amendment of subsecfions (a) and (i) filed 1 1-20-81; effective thirtieth day 
thereafter (Register 81, No. 47). 

4. Repealer filed 9-14-87; operafive 10-14-87 (Register 87, No. 38). 

§ 1 1 37-2. Form of Security Required Under Section 1 1 37 
or 1221 of the Code. 

Note: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 1137 and 1137.1, Unemployment Insurance Code. 

History 

1 . New section filed 1 1-30-79; designated effective 1-1-80 (Register 79, No. 48). 

2. Repealer filed 9-14-87; operafive 10-14-87 (Register 87, No. 38). 

§ 1138-1. Form of Security Required Under Section 1137 

or 1138 of the Code. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Secfion 1137, Unemployment Insurance Code. 



Page 53 



Register 2003, No. 52; 12-26-2003 



§ 1177-1 



BARCLAYS CALIFORNIA CODE OF REGULATIONS 



Title 22 



History 

1. Repealer filed 1 1-30-79; designated effective 1-1- 
For piior history, see Register 59, No. 22. 



I (Register 79, No. 48). 



Article 9. Refunds and Overpayments 

§ 1 1 77-1 . Refunds and Credits. 

NOTE: Authoiity cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 1 177 and 1 178, Unemployment Insurance Code. 

History 

1. Amendment filed 11 -30-79; designated effective l-l-80(Register79,No.48). 
For prior history, see Registers 72, No. 24 and 59, No. 22. 

2. Repealer filed 1 1-20-81 ; effective thirtieth day thereafter (Register 81, No. 47). 

§ 1 1 78(b)-1 . Time for Filing Claim for Refund or 
Credit — Allowance of Credit. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 1 177 and 1 178, Unemployment Insurance Code. 

History 

1 . Amendment filed 1 1-30-79; designated effective 1-1-80 (Register 79, No. 48). 
For prior history, see Registers 72, No. 24 and 59, No. 22. 

2. Repealer filed 1 1-20-8 1 ; effective thirtieth day thereafter (Register 81 , No. 47). 

§ 1 1 78(c)-1 . Disposition of Erroneous Worker 
Contributions. 

(a) With respect to worker contributions witiiheld from individuals and 
included in any refund or credit allowed by the director, the employing 
unit, or other person who made the overpayment, or its or his successor, 
administrators, or executors, shall submit to the director satisfactory evi- 
dence that refund has been made to the individuals of such contributions 
or that the claimant has been unable to make the refunds or a portion of 
them. If the evidence is not submitted within one year after allowance of 
credit or approval of the claim for refund no refund of employer or em- 
ployee contributions, penalty, or interest shall be made nor credit for em- 
ployee contributions allowed. Satisfactory evidence of such refunds may 
be in the form of a certified list of paid checks by which the refunds were 
made or in the form of receipts signed by the individuals. If any of the re- 
funds cannot be made for any reason, the employing unit or other person 
who made the overpayment, or its or his successor, administrators, or 
executors, shall submit to the director a certified list of such erroneous 
deductions for worker contributions showing the names, social security 
account numbers, and last known addresses of the individuals and the 
amounts due each of them. The director shall deduct from the refund or 
credit due the claiinant for worker contributions included in the claim the 
aggregate amount of such worker contributions which have not been re- 
funded to the individuals and shall withhold it in trust for the individuals 
to whom the overpayments are owing. Such worker contributions shall 
be refunded to the individuals by the director wherever it is practicable 
to do so. 

(b) Any employing unit, or other person who makes an overpayment, 
or its or his successor, administrators, or executors, is not required to re- 
fund erroneous deductions for worker contributions as a condition prece- 
dent to receiving a refund of employer contributions, penalty, or interest 
if any of the following conditions exist: 

( 1 ) The employing unit or other person who made the overpayment has 
been declared a bankrupt. 

(2) The employing unit, or other person who made the overpayment, 
or its or his successor, administrators, or executors, is unable to make 
such refund by reason of a pending court action. 

(3) An employing unit under a voluntary plan makes deductions for 
worker contributions on voluntary plan wages for services which do not 
constitute "employment." 

(c) Compliance with the procedure for refund of erroneous deductions 
for worker contributions is required if either of the following conditions 
exist: 

(1) Deductions have been made on wages in excess of the limitation 
prescribed by Section 985 of the code. 



(2) Deductions have been made at a rate greater than the rate pre- 
scribed by Section 984 of the code. 

NOTE: Authority cited: Sections 305, and 306. Unemployment Insurance Code. 
Reference: Sections 1 178. Unemployment Insurance Code. 

History 

1 . New section filed 12-22-59; designated effective 1-1-60 (Register 59. No. 22). 

2. Amendment of NOTE filed 1 1-20-8 1 ; effective thirtieth day thereafter (Regis- 
ter 81, No. 47). 

§ 1 1 79-1 . Requisites of Claim for Refund or Credit. 

NOTE: Authority cited: Sections 305, 306. 1088 and 2602, Unemployment Insur- 
ance Code. Reference: Section 1 179, Unemployment Insurance Code. 

History 

1 . New section filed 1 2-22-59; designated effective 1-1-60 (Register 59, No. 22). 

2. Repealer filed 1 1-20-8 1 ; effective thirtieth day thereafter (Register 81 , No. 47). 

§ 1 1 80-1 . Denial of Claim for Refund or Credit. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1 180, Unemployment Insurance Code. 

History 

1 . New section filed 1 2-22-59; designated effective 1-1-60 (Register 59, No. 22). 

2. Amendment filed 1 1-4-61; designated effective 1 1-14-61 (Register 61. No. 
22). 

3. Amendinent of NOTE filed 1 1-20-81 ; effective thirtieth day thereafter (Regis- 
ter 81, No. 47). 

4. Repealer filed 7-23-96; operative 8-22-96 (Register 96, No. 30). 

§ 1 1 81-1 . "Date of the Allowance" of Refund or Credit. 

The "date of the allowance" of the refund or credit, as used in Section 
1181 of the code, means that date on which either of the following first 
occurs: 

A notice is mailed by the director advising the employing unit or other 
person by whom it was paid of the overpayment of any amount of contri- 
butions, penalty or interest. 

(b) A claim for refund or credit has received final approval in accor- 
dance with procedures established by the director. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1181, Unemployment Insurance Code. 

History 

1 . New section filed 12-22-59; designated effective 1-1-60 (Register 59, No. 22). 

2. Repealer of Section 1181-1 and renumbering and amendment of Section 
1181-2 to Section 1181-1 filed 11-20-81; effective thirtieth day thereafter 
(Register 81, No. 47). 

§ 1181-2. "Date of the Allowance" of Refund or Credit. 

History 
1. Repealer of Section 1181-1 and renumbering and amendment of Section 
1181-2 to Section 1181-1 filed 11-20-81; effecdve thirtieth day thereafter 
(Register 81, No. 47). (Next page is 76.85) 



Chapter 5. 



Unemployment Compensation 
Benefits 



Article 1. Eligibility and Disqualifications 

§1251-1, Definitions. 

Unless the context otherwise requires, the terms used in these regula- 
tions relating to unemployment compensation benefits shall have the fol- 
lowing meaning: 

(a) "Applicant" means any individual who applies for employment 
services or registers for work. 

(b) "Base period employer" means an employer by whom wages for 
employment were paid to a claimant during his or her base period. 

(c) "Benefits" means the compensation payable to an individual, with 
respect to his or her unemployment, under the unemployment compensa- 
tion law of any state or the federal government. 

(d) "CalJOBS" means the department's Internet labor exchange sys- 
tem where claimants register for employment assistance by completing 
a resume. 

(e) "Claimant" means an individual who files a new claim with the de- 
partment until such time as his or her claim is found invalid, or the expira- 
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tion of his or her benefit year, extended duration period, or extended 
benefit period. 

(0 "Department field office" or "department branch office" means an 
office maintained by the Employment Development Department in ac- 
cordance with Sections 2054 and 2055 of the code. 

(g) "Maximum benefits" means the maximum total amount of benefits 
payable to a claimant during his or her benefit year. 

(h) "Register for work" means a claimant provides the department 
with information to include, but not limited to, name, social security 
number, date of birth, mailing address and/or telephone number. 

(i) "Weekly rate" means the weekly benefit amount payable for a week 
of total unemployment to a claimant during his or her benefit year. 

(j) "Social Security Number," "Social Security Account Number," 
"SSAN" and "SSN" all mean the 9-digit account number issued by So- 
cial Security Administration to an individual for the purpose of recording 
that individual's earnings or for use by that individual when required by 
federal law to receive a benefit or service. 

(k) "Social Security Number Verification" means verification of the 
social security number, received by the department from the claimant, by 
either submission of a copy of his or her annual statement issued to him 
or her by the Social Security Administration, or by verification of that in- 
dividual' s social security number submitted to the department directly 
from the Social Security Administration. 

(/) "Photo Identification" means an official document issued by a lo- 
cal, state, or federal agency, or a foreign government, which contains an 
individual's photograph, first and last name, and date of birth. 

(m) "Date of Birth Verification" means a birth certificate issued by a 
local, state, or federal agency, or a foreign government, or other official 
certification of that individual's birth. A birth certificate marked "in- 
formational, not a vahd document to establish identity," is not acceptable 
verification. 

(n) "Address Verification" means an original utility bill (e.g. electric- 
ity, gas, garbage, water, or sewer), a bill for cable TV, telephone bill, in- 
surance document or other correspondence from a bank or similar institu- 
tion, a current residential rental or lease agreement; or a mortgage 
statement; provided the document shows that individual's name and resi- 
dence address. If that individual does not have a residence address but has 
a Post Office Box or a Personal Mail Box, address verification will con- 
sist of the individual providing proof that he or she is the renter or the au- 
thorized user of the box. 

(o) "Employment Data" means a copy of that individual's Wage and 
Tax Statement (Form W-2), issued within the last 12 months, or a check 
stub or pay statement issued by that individual's employer within one 
year prior to the date that individual first filed a claim for unemployment 
compensation benefits. The check stub or pay statement must contain 
that individual's first name or initial, last name, that individual's social 
security number, the name of that individual's employer, the date the 
check stub or pay statement was issued, or the pay period for which the 
check stub or pay statement was issued. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1251, Unemployment Insurance Code. 

History 

1. Amendment filed 11-23-70; designated effective 12-3-70 (Register 70, No. 
48). 

2. Amendment of subsection (a) filed 2-8-74; effective thirtieth day thereafter 
(Register 74, No. 6). 

3. Amendment filed 3-28-79; effective thirtieth day thereafter (Register 79, No. 
13). 

4. Amendment of subsections (c)-(e) filed 1-28-82; effective thirtieth day there- 
after (Register 82, No. 5). 

5. Amendment filed 7-21-2003 as an emergency; operative 7-21-2003 (Register 
2003, No. 30). A Certificate of Compliance must be transmitted to OAL by 
11-1 8-2003 or emergency language will be repealed by operation of law on the 
following day. 

6. Certificate of Compliance as to 7-21-2003 order transmitted to OAL 
11-7-2003 and filed 12-24-2003 (Register 2003, No. 52). 



§ 1 252-1 . Partially Unemployed Individual. 

(a) As used in these regulations, partially unemployed individual 
means a person who during a week meets all of the following conditions: 

(1 ) He or she was employed by a regular employer. 

(2) He or she worked less than his or her normal customary full-time 
hours for his or her regular employer because of lack of full-time work. 

(3) He or she was continuously attached to his or her regular employer 
from the standpoint that there did not occur any severance of the em- 
ployer-employee relationship. 

(b) Notwithstanding subdivision (a) of this section: 

(1) An individual who receives benefits under Section 1279.5 of the 
Code during a benefit year shall not receive benefits as a partially unem- 
ployed individual with respect to any week in such benefit year while in 
employment status with the regular employer who initiated the program 
of sharing work under Section 1279.5 of the Code. 

(2) An individual may not claim benefits as a partially unemployed in- 
dividual if the Department determines that the individual has been laid 
off for a period in excess of two consecutive weeks. 

(3) If the person has claimed benefits as a partially unemployed indi- 
vidual for two consecutive weeks during which he or she performed no 
services for the regular employer, he or she may not claim additional 
benefits as a partially unemployed individual until he or she again per- 
forms services for his or her regular employer. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1252, Unemployment Insurance Code. 

History 

1 . Amendment filed 1 1-30-79; designated effective 1-1-80 (Register 79, No. 48). 
For prior history, see Register 79, No. 13. 

2. Amendment filed 1-28-82; effecfive thirtieth day thereafter (Register 82, No. 

5). 

§ 1252.1-1. Totally Unemployed Commercial Fishermen. 

(a) "Commercial fishermen" means individuals who are members of 
a crew of a vessel, engaged in the capture of fish for sale and not in plea- 
sure or sport fishing. 

(b) "Inclement weather" means weather of such severity as would 
cause a reasonable master to refrain from making a fishing voyage. 

(c) "Absence of fish in fishable waters" means such a scarcity of fish 
in the normal fishing waters as would cause a reasonable master to refrain 
from making a fishing voyage. 

(d) "Lack of orders for fish from buyers" means that the owner or oper- 
ator of the vessel is without a commitment from a buyer of fish to pur- 
chase the vessel's catch in the event of a fishing voyage. 

(e) "Boat is laid up for repairs" means that the vessel is inactive be- 
cause it is either undergoing repairs or unseaworthy and awaiting repairs. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1252.1, Unemployment Insurance Code. 

History 

1 . New secfion filed 12-22-59; designated effective 1-1-60 (Register 59, No. 22). 

2. Amendment of NOTE filed 1-28-82; effecfive thirtieth day thereafter (Register 

82, No. 5). 

§ 1252.2-1. Partially Unemployed Commercial Fishermen. 

(a) "Commercial fishermen" means individuals who are members of 
a crew of a vessel, engaged in the capture offish for sale and not in plea- 
sure or sport fishing. 

(b) A commercial fisherman is in the "act of catching or attempting to 
catch fish" from the fime he is aboard a vessel which has left its dock or 
anchorage on a fishing voyage and until the vessel returns to its dock or 
anchorage, or the fish caught on the voyage are unloaded, whichever oc- 
curs later, except that a commercial fisherman who has no obligation to 
perform personal services with respect to the unloading of the fish will 
not be deemed in the "act of catching or attempting to catch fish" after 
the vessel returns to its dock or anchorage. 

NOTE; Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Secfion 1252.2, Unemployment Insurance Code. 

History 
1. Renumbering filed 9-5-61; designated effecfive 9- 15-61 (Register 61, No. 18). 
For prior history of Section 145-1 see Register 60, No. 17. 
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2. Amendment of NOTE filed 1-28-82; effective thirtieth dav thereafter (Reeister 

82, No. 5). 

§ 1253-1. The Term "Week" Defined. 

The term '"week" for benefit purposes means the seven consecutive 
days commencing at 12.01 a.m., Sunday, and ending 1 2 midnight the fol- 
lowing Saturday. 

NoTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1253, Unemployment Insurance Code. 

History 
1. New NOTE filed 1-28-82; effective thiitieth day thereafter (Reeister 82. No. 

5). 

§ 1253-2. Week of Unemployment. 

"Week of unemployment" means the week of unemployment in which 
an individual registers in person at an employment office prior to the 
close of business on Friday of such week. Thereafter his or her week or 
weeks shall consist of seven-consecutive-day period(s) as defined in 
Section 1253-1 of these regulations, commencing immediately after the 
initial week. This section shall not apply to a claimant with respect to a 
first or subsequent partial clairn for partial unemployment insurance 
benefits. 

Note: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1253, Unemployment Insurance Code. 

History 

1 . Amendment filed 1-28-82; effective thirtieth day thereafter (Register 82, No. 
5). 

2. Amendment filed 1-12-87; effective thirtieth day thereafter (Register 87, No. 

3). 

§ 1253-3. Week of Partial Unemployment. 

"Week of unemployment" means with respect to a partially unem- 
ployed individual whose wages are paid on a weekly basis, the individu- 
al" s pay period week. With respect to a partially unemployed individual 
whose wages are not paid on a weekly basis, a week of partial unemploy- 
ment shall consist of a week as defined in Section 1253-1 of these regula- 
tions, unless another seven-consecutive-day period is found to be appro- 
priate under the circumstances. The individual's weekly claim period 
will remain unchanged until there is a break in continuous weekly certifi- 
cation. (See Section 1326-8 of these regulations for partial claim filing 
procedures.) 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1253, Unemployment Insurance Code. 

History 

1. Amendment filed 1-28-82; effective thirtieth day thereafter (Register 82, No. 

5). 

§ 1253-4. Week— Late Filing of a Claim with Good Cause. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference Section 1253, Unemployment Insurance Code. 

History 

1. Amendment filed 3-28-79; effective thirtieth day thereafter (Register 79, No. 
13). 

2. Amendment of Section heading filed 1-28-82; effective thirtieth day thereafter 
(Register 82, No. 5). 

3. Amendment filed 1-12-87; effecfive thirtieth day thereafter (Register 87, No. 
3). 

4. Repealer filed 8-24-92; operative 9-23-92 (Register 92, No. 35). 

§ 1253-5. Week— Failure to File a Timely Claim. 

NoTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1253, Unemployment Insurance Code. 

History 

1. Amendment filed 3-28-79; effective thirtieth day thereafter (Register 79, No. 
13). 

2. Amendment filed 1-28-82; effective thirtieth day thereafter (Register 82, No. 
5). 

3. Repealer filed 8-24-92; operative 9-23-92 (Register 92, No. 35). 

§ 1 253-6. Week — Remote Area — Itinerant Service, 

A week of unemployment of an individual who resides in an area 
served only by the itinerant service of the employment office shall be the 
first week in which he was unemployed, provided, that the individual reg- 



isters in person with the itinerant service at the first opportunity afforded 
by such services. Thereafter his or her week(s) shall consist of seven- 
consecufive-day periods, as defined in Secfion 1253-1 of these regula- 
tions, commencing immediately after the initial week. 
NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Secfion 1253, Unemployment Insurance Code. 

History 

1 . Amendment filed 1-28-82; effective thirtieth day thereafter (Register 82, No. 

5). 

§ 1253-7. Week — Remote Area — No Itinerant Service. 

A week of unernployment of an individual who resides in a remote or 
isolated area not served by itinerant service shall be the first week in 
which he was unemployed, provided, that he requests a work registration 
by mail postmarked not later than 12 midnight Friday of such week. 
Thereafter his or her week(s) shall consist of seven-consecutive-day pe- 
riods, as defined in Secfion 1253-1 of these regulations, commencing 
immediately after the initial week. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1253, Unemployment Insurance Code. 

History 

1. Amendment filed 1 -28-82; effective thirtieth day thereafter (Register 82, No. 
5). 

2. Amendment filed ] -12-87; effecfive thirtieth day thereafter (Register 87, No. 
3). 

§ 1253-8. Week— Delayed Filing with Good Cause— New, 
Additional, or Reopened Claim. 

A week of unemployment of an individual who for good cause, delays 
filing his or her new, addidonal, or reopened claim shall be the week in 
which he or she first becomes unemployed. Thereafter his or her week(s) 
shall consist of seven-consecutive-day periods, as defined in Section 
1253-1 of these regulations, commencing immediately after the iniual 
week. (See Section 1326-2 of these regulations for a definition of new 
claim, 1 326-4 for a definifion of additional claim, 1 326-5 for a definifion 
of reopened claim, and Section 1 326-1 of these regulations for interpre- 
tation of "good cause.") 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Secfion 1253, Unemployment Insurance Code. 

History 

1. Amendment filed 3-28-79; effecfive thirtieth day thereafter (Register 79, No. 
13). 

2. Amendment filed 1-28-82; effective thirtieth day thereafter (Register 82, No. 
5). 

§ 1253-9. Week — Mass Separation or Trade Dispute. 

A week of unemployment of an individual affected by a mass separa- 
tion or by a trade dispute, for which arrangements are made by the depart- 
ment for group registration, means the first week during which the indi- 
vidual is unemployed, provided that the individual files a claim in 
accordance with such arrangements prior to the end of the second week 
following the week in which he becomes unemployed. 
NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1253, Unemployment Insurance Code. 

History 
1. Amendment filed 1-28-82; effecfive thirtieth day thereafter (Register 82, No. 
5). 

§ 1253-10. Week— Privately Operated Hiring Facilities. 

"Week of unemployment" for benefit purposes for any individual uti- 
lizing a privately operated hiring facility approved by the department 
shall, with respect to an individual whose wages are paid on a weekly ba- 
sis, be the individual's weekly pay period. This period shall consist of 
seven consecutive calendar days. If the pay period is not based on calen- 
dar days, a week shall consist of 168 consecutive hours. With respect to 
an individual whose wages are not paid on a weekly basis, a week of un- 
employment shall consist of the seven-consecutive-day period begin- 
ning on Sunday, 12:01 a.m. and ending 12 midnight Saturday. If neces- 
sary, the department shall determine and prescribe alternate 
seven-consecutive-day periods for an individual or group, as appropri- 
ate to the circumstances. If during a period of continuous unemployment 
the claimant ceases to utilize such approved hiring facilities, his or her 
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claim period shall continue to be the week of his or her last certification 

for unemployment insurance until again employed, or there occurs a 

break in continuous weekly certification. Claims filed pursuant to this 

section shall be filed in the manner set forth in Section 1326-8 of these 

regulations. 

NOTE: Authority cited: Sections 305 and 306, Unemployment hisurance Code. 

Reference: Section 1253, Unemployment Insurance Code. 

History 
1. Amendment fded 1-28-82; effective thirtieth day thereafter (Register 82, No. 

5). 

§ 1 253-1 1 . Week— Interstate Claimants. 

"Week of unemployment" as used in Sections 435-1 through 455-8 
of these regulations relating to interstate claimants shall be the seven- 
consecutive-day period for which interstate claimants are required to file 
under the agent state procedures at the time of filing a claim for benefits. 
NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1253, Unemployment Insurance Code. 

History 

1. New NOTE filed 1-28-82; effective thirtieth day thereafter (Register 82, No. 
5). 

§ 1 253(a)-1 . Claims for Benefits— How Filed. 

Claims for benefits shall be filed with the Employment Development 
Department in accordance with Sections 1326-1 through 1326-13 of 
these regulations. 

Note: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1253(a), Unemployment Insurance Code. 

History 

1. Amendment filed 1 1-23-70; designated effective 12-3-70 (Register 70, No. 
48). 

2. Amendment filed 2-8-74; effective thirtieth day thereafter (Register 74, No. 6). 

3. Amendment filed 3-28-79; effective thirtieth day thereafter (Register 79, No. 

13). 

4. Amendment filed 7-21-2003 as an emergency; operative 7-21-2003 (Register 
2003, No. 30). A Certificate of Compliance must be transmitted to OAL by 
II -1 8-2003 or emergency language will be repealed by operation of law on the 
following day. 

5. Certificate of Compliance as to 7-21-2003 order transmitted to OAL 
11-7-2003 and filed 12-24-2003 (Register 2003, No. 52). 

§ 1 253(b)-1 . Registration for Work. 

(a) Except as provided by subsections (e) and (f) of this section, a 
claimant shall register for work by entering a resume on CalJOBS or by 
any other means as directed by the department. 

(b) Except as provided in subsections (d) and (e) below, a claimant 
must register for work within 21 days after filing a claim for unemploy- 
ment compensation benefits, or on a date specified by the department, if 
later. 

(c) If a claimant does not register for work in accordance with subsec- 
tions (a) and (b) above, the department will require the claimant to report 
in person to a department field or branch office to register for work, and 
to provide supplemental information to assist in his or her search for suit- 
able work (see Section 1253(e)-2 of these regulations). The department 
shall provide written notice to the claimant of the date, time, and location 
of the nearest department field or branch office where he or she shall be 
required to report. 

(d) Except as provided in subsections (e) and (f) below, a claimant who 
fails to register for work with the department shall be disqualified from 
receiving benefits. 

(e)(1) A claimant may be excused from registering for work if he or 
she can establish "good cause." "Good cause" for the purpose of this reg- 
ulation includes, but is not limited to, compelling reasons affecting the 
safety and/or privacy of the claimant and/or his or her dependents. 

(2) The department may waive the registration requirement if the 
claimant can establish "good cause." See Section 1326-10 of these regu- 
lations for interpretation of "good cause" for delay in registration. 

(f) The department will waive the requirement to register for work for 
a claimant who meets any of the criteria listed below: 



( 1 ) A Trade union member on good standing who is bound by his union 
to seek and/or obtain employment only through his union. 

(2) A claimant with a definite offer to return to work within a reason- 
able period of time as defined by the department. 

(3) A claimant receiving benefits under the Trade Adjustment Assis- 
tance Act (TAA), North American Free Trade Agreement-Transitional 
Adjustment Assistance (NAFTA-TAA), or California Training Benefits 
(CTB) programs. 

(4) A claimant receiving benefits under the Partial Claim or Work 
Sharing programs. 

(5) A claimant residing in another state if the claimant is registered 
with that stale's employment service. 

(6) A claimant for whom there is little or no likelihood of job openings 
being listed with the department and for whom job development efforts 
by the department would not be productive. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1253(b), Unemployment Insurance Code. 

History 

1. New section filed 3-28-79; effective thirtieth day thereafter (Register 79. No. 
13). 

2. Amendment filed 1-28-82; effective thirtieth day thereafter (Register 82. No. 
5). 

3. Amendment filed 9-2-2003; operative 10-2-2003 (Register 2003, No. 36). 

§ 1 253(c)-1 . Availability for Work — General Principles. 

(a) Scope. This section sets forth the principles the department shall 
apply to determine if a claimant is available for work as required by Sec- 
tion 1253(c) of the Code. A variety of conditions and circumstances af- 
fects a claimant's availability, including restrictions that are imposed by 
the claimant, such as the wages and other working conditions the claim- 
ant will accept, and legal restrictions, such as licensing requirements and 
the claimant's ability to establish his or her employment eligibility under 
Section 274A of the Immigration and NaUonality Act, 8 USC 1324a. If 
a claimant has good cause for a restriction, the claimant will not be ineli- 
gible under Section 1253(c) so long as a substantial field of employment 
remains open to him or her. 

(b) General Rule. A claimant is available for work during the week for 
which he or she claims benefits if the claimant is ready, willing, and able 
to accept suitable employment or has good cause for any restriction on 
his or her readiness, willingness, or abiUty to accept such employment 
and; notwithstanding such a restriction, a substantial field of employ- 
ment remains open to the claimant in his or her labor market. A claimant 
is not available for work if he or she is unable to establish his or her em- 
ployment eligibility upon hire in accordance with the requirements of 
Section 274A(b) of the Immigration and Nationality Act, 8 USC 
1324a(b). 

(c) Definitions. As used in the general rule, the following terms have 
the meanings assigned: 

(1) "Suitable work" means work in the claimant's usual occupation or 
work for which the claimant is reasonably fitted. Whether the work is 
work for which the claimant is reasonably fitted depends upon such fac- 
tors as the claimant's age, health, prior training, and experience. "Suit- 
able work" does not include work under the conditions specified in Sec- 
dons 1258.5 or 1259 of the Code. 

(2) "Labor market" means that potential demand for the claimant's 
services in the locality where he or she offers them. A labor market may 
expand or contract with such factors as the season, weather, economic 
conditions, and consumer demands. 

(3) "Substantial field of employment" means the presence of potential 
job openings with more than a minimal number of employers who would 
use the services offered by the claimant. It does not mean that vacancies 
exist or that there is a likelihood of employment. It means only that the 
type of services the claimant offers are generally performed in the area 
in which he or she offers them. 

(4) "Good cause" means a compelling reason, one which would influ- 
ence a prudent person in the same circumstances as the claimant, and who 
is genuinely desirous of working, to impose the restriction. A finding of 
good cause depends on a determination that the claimant had no reason- 
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able alternative tor discharging the obligation that led the claimant to 
place the restriction on his or her availability. Reasons of ambition, pres- 
tige, taste, or similar motives, though they may be commendable in cer- 
tain instances, will usually not be considered to constitute good cause. 

(d) Burden of Proof. 

( 1 ) With regard to a determination of availability under Code Section 
1253 (c), and any appeal therefrom, the claimant has the burden of prov- 
ing that he or she was ready, willing and able to accept suitable employ- 
ment and that he or she had good cause for any restriction. 

(2) If the claimant meets the burden set forth in subdivision (d)( 1 ), the 
department has the burden of proving that, nevertheless, a substantial 
field of employment did not remain open to the claimant. 

(e) Employment Eligibility. 

( 1 ) A claimant shall be unavailable and the department shall determine 
him or her ineligible under Section 1 253(c) of the Code if the department 
finds that the claimant is unable to establish his or her employment eligi- 
bility. The claimant's inability shall be considered a restriction on his or 
her availability. 

(2) As used in this regulation "establish his or her employment eligibil- 
ity" means the claimant presents the document or documents and makes 
the attestations required by Section 274A(b) of the Immigration and Na- 
tionality Act, ("Act") 8 use 1324a(b), on the form designated by the 
United States Attorney General for such purposes, commonly referred to 
as the "1-9," so that an employer can, if necessary to establish an affirma- 
tive defense to any liability asserted under the Act, verify the claimant's 
identify and work authorization. 

(3) The department may base its finding that the claimant is unable to 
establish his or her employment eligibility on information from the 
claimant, information from prospective or former employers, informa- 
tion that results from the claimant's registration for work as provided by 
Section 1253(b)-l of these regulations, or information that results from 
the department' s request to the INS to verify the claimant's immigration 
status for purposes of determining his or her eligibility for unemploy- 
ment compensation benefits under Section 1326-13 of these regulations. 

(f) Licenses. To be considered available under Section 1253(c) of the 
Code, a Claimant must keep current all licenses, certificates, and mem- 
berships necessary for him or her to be legally employed in his or her usu- 
al occupation or profession, or in work for which the claimant is reason- 
ably fitted if there is no substantial field of employment for the claimant 
in his or her usual occupation. 

(g) Other Provisions. Except as provided by Sections 1253.1, 1253.12, 
1253.15, 1253.2, 1253.5, 1253.7, 1258.8, or 1267 of the Code, a claimant 
who is determined to be unavailable for work is ineligible for benefits for 
the week in which the unavailability occurs and remains ineligible until 
the person demonstrates that he or she is available for work and is other- 
wise eligible for benefits. 

(h) If any subdivision of this regulation or its application to any person 
or circumstance is held invalid, the invalidity shall not affect other subdi- 
visions or applications of this regulation which can be given effect with- 
out the invalid subdivision or application, and in this respect the subdivi- 
sions of this regulation are severable. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 1253(b), 1253(c) and 1326, Unemployment Insurance Code; 
Section 274A(b), Immigration and Nationality Act; 8 USC 1324a(b); and Prece- 



dent Benefit Decision No. 459, California Unemployment Insurance Appeals 
Board. 

History 
1. New section filed 10-3-88; operative 10-3-88 pursuant to Government Code 

Section 11 346.2(d) {Register 88, No. 42). For prior history, see Register 79, No. 

13. 

§ 1 253(c)-2. Period of Ineligibility Under Section 1 253(c) of 
the Code. 

Except as provided by Sections 1253.1, 1253.12, 1253.15, 1253.2, 
1253.6 of the code, a claimant who is ineligible for benefits because he 
or she is not able to work or available for work shall be ineligible for the 
week in which such occurs and shall remain ineligible in subsequent 
weeks until he or she demonstrates to the satisfacfion of the department 
that he or she is able to work, available for work. 

NOTK: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1253(c), Unemployment Insurance Code. 

History 

1. Amendment filed 3-28-79; effective thirtieth day thereafter (Register 79. No. 
13). 

2. Amendment filed 1-28-82; effective thirtieth day thereafter (Register 82, No. 
5). 

§ 1 253(e)-1 . Effort to Search for Suitable Work. 

(a) A claimant is ineligible for unemployment compensation benefits 
for any period for v/hich the department finds that he or she has not made 
a reasonable effort to search for suitable work on his or her own behalf 
in accordance with specific and reasonable instructions of a public em- 
ployment office. The department shall provide to each claimant written 
information and assistance, and upon request of a claimant or upon iden- 
tification by the department of a claimant's need, additional oral informa- 
tion and assistance, as to how, when, where, and in what manner to apply 
for and look for a job. The facts and circumstances in each case shall be 
considered in determining whether a claimant has made a reasonable ef- 
fort to search for suitable work. The claimant shall be required to show 
that he or she has, in addition to registering for work pursuant to Section 
1253(b)-l of these regulations, followed a course of action which is rea- 
sonably designed to result in his or her prompt reemployment in suitable 
work, considering the customary methods of obtaining work in his or her 
usual occupation or for which he or she is reasonably suited, and the cur- 
rent condition of the labor market. The following are examples of actions 
by a claimant which may be considered a reasonable effort for a claimant 
to search for suitable work on his or her own behalf: 

(1) Making application with such employers who may reasonably be 
expected to have openings suitable to the claimant. 

(2) Applying for employment with former employers. 

(3) Registering v/ith the claimant's union hiring or placement facility, 
and meeting all union dispatching calls and union registration require- 
ments and all other union requirements affecting dispatch to a job. The 
department may find that this action alone is an adequate search for suit- 
able work for particular claimants. 

(4) Making application or taking examination for openings in the civil 
service of a governmental unit with reasonable prospects of suitable 
work for the claimant. 

(5) Registering with a placement facility of a school, college, or uni- 
versity if one is available to the claimant in his or her occupation or pro- 
fession. 
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(6) Registering with a placement facility of the claimant's professional 
organization. 

(7) Registering for suitable work with a private employment agency 
or an employer's placement facility. 

(8) Responding to appropriate "want ads" for work which is suitable 
to the claimant. 

(b) A claimant has not made a reasonable effort to search for suitable 
work on his or her own behalf if the department finds that he or she has 
wilfully followed a course of action designed to discourage prospective 
employers from hiring him or her in suitable work. The department shall 
consider a claimant to have followed such a course of action if it finds that 
the claimant has not made a good faith effort to obtain the documents nec- 
essary to establish his or her employment eligibility in accordance with 
the requirements of Section 1253(c)-l(e) of these regulations. 

(c) No claimant shall be denied benefits solely on the ground that he 
or she has failed or refused to register with a private employment agency 
or any other placement facility which charges the job-seeker a fee for its 
services. 

(d) Notwithstanding any of the foregoing, if the department finds that 
for a particular locality, occupation, or class of claimant or due to other 
extenuating circumstances during a certain interval, the prospects of suit- 
able job openings other than those listed with the public employment ser- 
vice are so remote that any effort to search for suitable work other than 
by filing a claim for unemployment compensation benefits and reporting 
as required to a department field or branch office would be fruitless to the 
claimant and burdensome to employers, then such filing and such report- 
ing by the claimant shall be a reasonable effort to search for suitable work 
on his or her own behalf. The circumstances to which the department may 
apply this subdivision include any of the following: 

(1) The claimant has a definite job promise within a reasonable time. 

(2) There is a temporary layoff due to inclement weather, or a tempo- 
rary layoff for another cause with a return to work date within 30 days. 

(3) Claimant's labor market has been virtually eliminated due to a 
trade dispute. 

(4) There is an agreement by employers, unions, and the department 
to serve applicants for work in the claimant's occupation. 

(5) Claimant's unemployment is due to a seasonal shutdown in the in- 
dustry in which the claimant works and the likelihood of obtaining other 
work is remote. 

(6) The claimant's specialized skill is such that a limited number of job 
prospects are available for him or her and he or she has exhausted the po- 
tential sources of these jobs. 

(e) This section shall not apply to a claimant with respect to a first or 
subsequent partial claim for partial unemployment benefits. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1253(e), Unemployment Insurance Code. 

History 

1. New section filed 3-28-79; effective thirtieth day thereafter (Register 79, No. 
13). 

2. Amendment filed 1-28-82; effective thirtieth day thereafter (Register 82, No. 
5). 

3. Amendment of subsection (b) filed 10-3-88; operative 10-3-88 pursuant to 
Government Code Section 11346.2(d) (Register 88, No. 42). 

§ 1 253(e)-2. Effort to Search for Suitable 

Work — Supplemental Information. 

Every claimant shall upon request of the department submit supple- 
mental information to assist in his or her search for suitable work and to 
determine his or her eligibility for unemployment benefits. The supple- 
mental information required of a claimant may include: 

(a) The length of time he or she has been unemployed. 

(b) His or her estimate of his or her chances of finding work, and his 
or her reasons. 

(c) His or her statement of any definite promise of a job with an em- 
ployer, with the employer's name and the approximate date the job will 
begin. 

(d) Whether he or she is engaged in or plans to engage in self-employ- 
ment or farming. 



(e) Whether he or she is selling on commission. 

(f) Whether he or she is enrolled in or plans to enroll in a school or 
training course of any kind. 

(g) The kind of work for which he or she is registered with his or her 
union, if he or she is a union member, and when he or she last attended 
roll call or dispatch call. 

(h) What he or she did to find work during a specified period, including 
the employers, labor unions and other places he or she contacted for work 
during the period, except that this information is not required if he or she 
customarily obtains all of his or her jobs through his or her union. 

(i) If he or she did not look for work, an explanation of his or her rea- 
sons. 

(j) Whether he or she is able to establish his or her employment eligi- 
bility if hired as required by Section 1253(c)-l(e) of these regulations. 

(k) A cerdficadon that the information is tme and correct to the best 
of his or her knowledge and belief and that he or she understands that the 
law provides for a fine and/or imprisonment for making false statements 
or withholding facts to receive benefits. 

(/) His or her signature. 

(m) Such other information as the department may require. 
NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1253(e), Unemployment Insurance Code. 

History 

1. New section filed 3-28-79; effective thirtieth day thereafter (Register 79, No. 
13). 

2. Amendment of subsection (h) filed 1-28-82; effective thirtieth day thereafter 
(Register 82, No. 5). 

3. Amendment of introductory paragraph, new subsection(j) and relettering of for- 
mer subsections Ci)-(/) to subsections (k)-(m) filed 10-3-88; operative 
10-3-88 pursuant to Government Code Section 11346.2(d) (Register 88, No. 
42). 

§ 1253.1-1. Eligibility— Unlawful Detention. 

"Unlawfully detained" means any restraint upon the claimant which 
deprives him or her of his or her personal liberty without authority of law, 
whether imposed by physical force applied to the claimant, or by words 
or conduct which would cause a reasonable person to fear that resistance 
would be overcome by force. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1253.1, Unemployment Insurance Code. 

History 
1 . Amendment filed 1 1-30-79, designated effective 1-1-80 (Register 79, No. 48). 
For prior history, see Register 60, No. 1 7 and 59, No. 22. 

§ 1 253.1 2-1 . Eligibility—Death in Family. 

"Immediate family" means the spouse or registered domesdc partner 
of the claimant or the parent, stepparent, foster parent, grandparent, child, 
foster child, grandchild, brother, sister, son-in-law, or daughter-in-law 
of the claimant or of the claimant's spouse or registered domestic partner, 
whether or not the same live in a common household. 

Registered domesdc partners are defined in California Family Code 
Secdon 297. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1253.12, Unemployment Insurance Code. 

History 

1 . New section filed 1 1-30-79; designated effective 1-1-80 (Register 79, No. 48). 

2. Amendment filed 1 1-5-2002 as an emergency; operative 1 1-5-2002 (Register 
2002, No. 45). A Certificate of Compliance must be transmitted to OAL by 
3-5-2003 or emergency language will be repealed by operation of law on the 
following day. 

3. Certificate of Compliance as to 11-5-2002 order transmitted to OAL 
2-25-2003 and filed 4-8-2003 (Register 2003, No. 15). 

§ 1 254-1 . Week—In Two Benefit Years. 

(a) When the major portion of a week of unemployment falls within 
the expiring benefit year, the endre week shall be deemed to fall within 
the expiring benefit year. 

(b) Where less than the major portion of a week of unemployment falls 
within the expiring benefit year, the entire week shall be deemed to fall 
within the new benefit year. (See Secdon 1253-3 of these regulations for 
a description of a week of pardal unemployment.) 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1254, Unemployment Insurance Code. 
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History 
1 . Amendment filed 1-28-82; effective thirtieth day thereafter (Resister 82, No. 

5). 

§ 1255.3-1. Pension Deduction — General Principles. 

(a) Scope. This section sets forth the principles the department shall 
apply to determine whether the pension payments a claimant is receiving 
are deductible from his or her unemployment compensation benefits as 
provided by Section 1255.3 of the code. 

(b) General Rule. The amount of unemployment compensation bene- 
fits, extended duration benefits, and federal-state extended benefits an 
individual is receiving shall be reduced, but not below zero, for any week 
with respect to which that individual, having received an initial pension 
payment, is currently receiving a periodic governmental or other pen- 
sion, retirement or retired pay, annuity, or any other similar periodic pay- 
ment which is based on the previous work of the individual if the follow- 
ing three conditions are met: 

( 1 ) The pension, retirement or retired pay, annuity, or similar periodic 
payment is under a plan maintained (or contributed to) by a base period 
or chargeable employer; 

(2) The services performed by the individual for the employer after the 
beginning of the base period of the unemployment compensation claim 
affect eligibility for, or, increase the amount of such pension, retirement 
or retired pay, annuity, or similar periodic payment; and 

(3) The individual has made no contribution to the pension, retirement 
or retired pay, annuity, or similar periodic payment. 

If the individual has made any contribution to the pension, retirement 
or retired pay, annuity, or similar periodic payment, the pension payment 
shall not be deductible. 

(c) Definitions. As used in the general rule, the following terms have 
the meanings assigned: 

( 1 ) "Pension" means a sum of money paid regularly as a retirement 
benefit to an individual; and the pension is based on the individual's own 
work. "Pension" also includes retirement, retired pay, annuity, or any 
other similar periodic payment. 

(2) "Periodic payment" means that the payment is being made at regu- 
lar intervals, e.g.. monthly, annually, etc. A payment is not periodic if the 
full pension entitlement (whether at the employer's or the worker's op- 
tion) is paid out in a lump sum. 

(3) "Base period" means base period as defined in Section 1275 of the 
Code. 

(4) "Base period employer" means an employer for whom the claimant 
worked during the base period of the unemployment compensation claim 
and who paid wages which were used in the calculation of the claim 
award. 

EXAMPLE 1 : The claimant worked for employer C for 30 years and 
retired when the company transferred its operations out of state. The base 
period of the claim is the calendar year of 1 990. The claimant worked 
only for employer C during the base period and the claim is based entirely 
on wages paid to the claimant by employer C. Employer C is abase period 
employer. 

EXAMPLE 2: The claimant filed a claim effective May 5, 1991. The 
base period of the claim is from January 1, 1990, through December 31 , 
1 990. The claimant worked for two employers during the base period of 
the claim. He worked for employer A through April 1 990 and he worked 
for employer B beginning in July 1990 and continuing until April 1991. 
Employer A is a church. Wages paid by a church are not subject to cover- 
age for unemployment compensation purposes. Therefore, employer A 
is not a base period employer since the wages from this employment are 
not used in the calculation of the unemployment compensation claim 
which in this case is based solely on wages earned with employer B. 

(5) "Chargeable employer" means the same as a "base period employ- 
er". 

(6) "Maintained or contributed to" for purposes of subdivision (b)(1) 
of these regulations means that the base period employer made all contri- 
butions to the pension fund or, as a member of a multi-employer pension 



fund, contributed to the pension fund from which the pension is being 
paid. Examples of multi-employer pension funds are Social Security, 
union pension funds, PERS (Public Employees Retirement System) 
STRS (Stale Teachers Retirement System), etc. 

(7) "Affect eligibility" for purposes of subdivision (b)(2) of these reg- 
ulations means that the services performed by the claimant after the be- 
ginning of the base period result in the individual meeting the minimum 
requirements (requisite age plus years of service) for being eligible to re- 
ceive the pension. 

EXAMPLE 3. The claimant retired from employer D. The company 
pension provides an individual has to be at least age 55 and have com- 
pleted 20 years of service to be eligible for the company pension. The 
base period of the unemployment insurance claim is the calendar year of 
1 990. The claimant worked for the employer for 25 years but did not at- 
tain age 55 undl May 5, 1990. The claimant's services after the beginning 
of the base period, i.e., January 1 , 1 990, were necessary for her to become 
eligible to receive the pension, the pension is deductible. 

(8) "Increase the amount of for purposes of subdivision (b)(2) of 
these regulations means that the services performed by the claimant after 
the beginning of the base period resulted in the claimant's receiving a 
higher pension awaird than he or she would have received without having 
performed such additional services. 

EXAMPLE 4. The claimant worked for employer E who laid the 
claimant off effective March 31, 1991. At the time of the layoff, the 
claimant had worked for employer E for 31 years. The claimant began 
work on March 1 , 1 960. Since he was laid off, the claimant applied for 
his pension. The claimant also applied for unemployment insurance 
benefits. The base period of his claim is the calendar year of 1 990. To cal- 
culate an employee's pension award, the company takes a certain dollar 
amount times years of service. At the time the claimant applied for his 
pension the dollar amount used by the employer was $26.75. The claim- 
ant' s monthly pension amount was $829.25 ($26.75 x 31 years). Had the 
claimant applied for retirement in March 1990, the monthly amount of 
his pension would have been $802.50 ($26.75 x 30 years). The pension 
is deductible since the additional work after the beginning of the base pe- 
riod resulted in a higher monthly pension award. 

(9) "Made no contributions to the pension fund" means that the indi- 
vidual did not contribute to the pension fund during any period of his or 
her employment. The contributions need not have been made during the 
base period of the unemployment insurance claim. 

(d) If the criteria listed in subdivision (b) above are met and the pension 
is deductible, then the entire monthly award of the pension shall be de- 
ductible, not just the amount by which the pension award increased be- 
cause of the work after the beginning of the base period. The deductible 
amount of the pension shall be determined by taking the monthly award 
and prorating it over a weekly basis. The weekly amount of the pension 
shall be deductible dollar for dollar, but not below zero, from the unem- 
ployment insurance weekly benefit amount. 

NOTE; ; Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 1255.3 and 1275, Unemployment Insurance Code. 

History 

1. New section filed 6-16-93; operafive 7-16-93 (Register 93, No. 25). 

§ 1256-1. Voluntary Leaving or Discharge — Relationship 
to and Distinction from Discharge, Layoff and 
Other Types of Unemployment. 

(a) Scope. This section relates to a voluntary leaving of work within 
the meaning of Section 1256 of the code and contrasts it with those situa- 
tions in which an individual leaves work involuntarily as the result of a 
discharge, a layoff, a disciplinary suspension or any other cause of cessa- 
tion of employment. This section distinguishes a suspension of work aris- 
ing out of a trade dispute pursuant to Section 1262 of the code. This sec- 
tion also distinguishes causes of unemployment in which a separation 
issue does not arise. 

If an individual is separated from his or her "most recent work," as de- 
fined in Section 1256.3 of the code and Section 1256-2 of these regula- 
tions, the individual is disqualified under Section 1256 of the code only 
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it" he or she quits worls, voluntarily and without good cause or is dis- 
charged by the employer for work-connected misconduct. A claimant is 
not disqualified under Section 1256 of the code if his or her employment 
is terminated either as the result of a voluntary leaving with good cause 
or as the result of a discharge or suspension by the employer for reasons 
other than work-connected misconduct of the claimant. 

If an individual voluntarily leaves his or her most recent work, the dis- 
qualification under Section 1256 of the code depends upon whether or 
not the leaving was with good cause. Section 1256-3 of these regulations 
sets forth general principles of good cause. Sections 1256-4 to 1256-23 
of these regulations describe circumstances which are or are not good 
cause. 

Sections 1 256-30 to 1 256-43 of these regulations relate to discharges 
for misconduct. 

(b) Voluntary Leaving. A voluntary leaving of work occurs when an 
employee is the moving party causing his or her unemployment. A volun- 
tary leaving includes, but is not limited to, the following common situa- 
tions in which the employee is the moving party in causing his or her own 
unemployment: 

(1) A leaving of work at a time when work is available. 

(2) The employee's voluntary act or conduct is not work-connected 
misconduct, but compels the employer to discharge the employee which 
the employee knew or reasonably should have known would be the result 
(see subdivision (f) of this section). 

(3) A leave of absence requested by the employee (see Section 
1256-16 of these regulations). 

(c) Involuntary Leaving. An involuntary leaving of work occurs when 
the employer is the moving party in causing the unemployment of an em- 
ployee at a time when the employee is able and willing to continue work- 
ing. An involuntary leaving includes, but is not limited to, the following 
common situations in which the employer is the moving party in causing 
the employee's unemployment: 

( 1 ) A discharge or disciplinary suspension for work-connected mis- 
conduct (see Sections 1256-30 to 1256-43 of these regulations). 

(2) A discharge for reasons other than misconduct. 

(3) A layoff, due to a lack of work, for an indefinite period of time. 
However, a temporary layoff, due to a lack of work, for a reasonably defi- 
nite period of time does not sever the employment relationship and if the 
employee terminates the employment relationship during such tempo- 
rary layoff, the leaving is a voluntary leaving. 

(4) A layoff due to a mandatory leave of absence policy pursuant to 
employer rules or to the provisions of a collective bargaining agreement 
to which the employer is a party (see Section 1256-16 of these regula- 
tions). 

(5) A layoff due to limited tenure orjob rotation provisions of a collec- 
tive bargaining agreement between the employer and the union (see Sec- 
tion 1256-16 of these regulations). 

(6) A layoff of an employee during the course of a trade dispute in 
which he or she is not involved. 

(7) A change in the ownership of a business which results in an indefi- 
nite layoff of the employee even though the successor business extends 
an offer of new work to the employee. This would raise an issue of refusal 
of suitable employment under subdivision (b) of Section 1 257 of the 
code. 

(d) Moving Party. Whether an individual leaves work voluntarily or 
involuntarily depends upon which party initiated a termination or sus- 
pension of the employment. The employer who refuses to permit an able 
and willing employee to continue working or the employer who is unable 
to provide continuing work is the moving party and the employee is in- 
voluntarily unemployed due to a discharge or layoff. Therefore, a volun- 
tary leaving occurs only when work is available and the employee leaves 
work of his or her own free will. 

An employee who leaves work when asked by the employer to either 
resign or be fired, or an employee who resigns rather than agree to a 
forced leave of absence, has not left work of his or her own free will. In 
these situations, since the employee did not choose to quit, the employer 



is the moving party in the separation and the employee becomes involun- 
tarily unemployed. 

The employer is also the moving party if the employer discharges the 
employee but then gives the employee the option of either leaving imme- 
diately or remaining a few days longer, and the employee elects to leave 
immediately. However, the employer must in fact discharge the em- 
ployee. For example, if the employer, in response to a complaint by the 
employee, replies that the employee can quit if the job is not satisfactory 
and the employee then does so, the employee is the moving party. 

In the following situations the employee is the moving party in termi- 
nating the employment and thus the employee has voluntarily left his or 
her employment: 

( 1 ) The employee resigns in anticipation of a discharge or layoff and 
before the employer takes any action. 

(2) The employee resigns but delays the effective date of the resigna- 
tion at the request of the employer. 

(3) The employee resigns effective as of a future date, the employer 
accepts the resignation and makes a firm offer to a potential replacement 
or incurs substantial expenses in recruiting or other efforts to obtain a re- 
placement, and the employee subsequently unsuccessfully attempts to 
withdraw the resignation prior to its effective date. 

(4) The employee leaves work prior to the effective date of a discharge 
and is not paid beyond the last day actually worked. However, if the em- 
ployee leaves work on the effective date of discharge but prior to the end 
of the normal workday, there is a discharge rather than a voluntary leav- 
ing, even if the employee is paid for that day ' s work. The employer would 
also become the moving party if the employer terminates the employee's 
employment prior to the effective date of the employee' s resignation and 
does not pay the employee any wages beyond the date of the termination. 

(5) The employee refuses to exercise his or her right to "bump" another 
employee and instead elects to be laid off. 

(e) Termination of Employment. 

(1 ) General. Employment is terminated when, at the time of leaving, 
neither the employer nor the employee contemplates a resumption of the 
employment relationship. A termination of the employment relationship 
or a disciplinary suspension is necessary before there can be either a vol- 
untary leaving or a discharge, but is not essential to other types of leaving. 
For example, there may be a physical leaving of work by the employee 
and yet the employment relationship continues in certain situations 
where the employee is on leave of absence, is temporarily laid off, sus- 
pended for a definite period, or is unemployed because of a trade dispute. 

(2) Leave of Absence or Layoff. Although an employee neither per- 
forms services nor receives wages during an authorized true leave of ab- 
sence or a temporary layoff due to lack of work, the employment relation- 
ship continues because the work will resume at a later date, and there has 
been no termination of employment. A layoff for an indefinite period, or 
for an unreasonable length of time, or where there is no contemplation 
that the employee will resume his or her work in the future may sever the 
employer-employee relationship. In such cases there can be no leaving 
after the date of such a layoff. 

A true leave of absence exists if the employer and the employee mutu- 
ally agree that the employee will return to his or her work after a period 
of absence and that the employment relationship is not terminated al- 
though the performance of services is suspended for the period of the ab- 
sence from work. A leaving of work occurs when an employee voluntari- 
ly commences a true leave of absence. If the employer is unable to return 
the employee to his or her work upon the expiration of a true leave of ab- 
sence, the employment is terminated at that point and the employee is laid 
off due to a lack of work. However, if an employee merely leaves for a 
fixed period of time with an understanding that he or she would be rehired 
at the end of that period only if work were available, then a true leave of 
absence does not exist. If no work is available when the period expires, 
the employment has been terminated and the employee has voluntarily 
left work as of the commencement of the period. A termination and vol- 
untary leaving of work also occur if upon expiration of a true leave of ab- 
sence the employee fails to return to work, or, if unable to return, the em- 
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ployee fails to request or requests without success an extension of the 
leave. 

Section 1256-16 of these regulations should be consulted for a de- 
tailed discussion of a true leave of absence as it relates to the question of 
a voluntary quit with or without good cause. 

(3) Suspension. A disciplinary suspension of an employee for a specif- 
ic period of time raises a separation issue if the employee files an unem- 
ployment insurance claim during the period he or she is suspended. 
Whether or not the claimant will be eligible for benefits depends upon the 
reason the claimant was suspended by the employer. If the claimant was 
suspended for willfully and knowingly violating reasonable employer 
rules, the claimant will be disqualified on the basis of a discharge for mis- 
conduct connected with the work. 

This situation is similar to a constructive voluntary leaving, discussed 
below in subdivision (0 (see also Section 1256-43 of these regulations 
which discusses discharge for misconduct for violation of employer's 
rules). 

(4) Termination by Mutual Agreement. There may be a separation by 
mutual agreement if the employer and employee have mutually agreed 
to separate, either at the time of termination or, initially, at the time of 
hire. In such cases the termination is neither a discharge nor a leaving and 
thus a disqualification cannot arise under Section 1256 of the code. The 
expiration of a fixed term contract of hire to which the parties initially 
agreed is an example of a termination by mutual agreement. 

EXAMPLE 1 . A' s employment was under a written contract which re- 
quired two years of service in a foreign country. Approximately two 
weeks before the expiration of this contract the employer offered A simi- 
lar contract for another two-year term. For personal reasons, A declined 
to enter into the new contract and did not continue working after the expi- 
ration of the contract. 

Since A satisfied the terms of a specific period of employment, A be- 
came involuntarily unemployed and A"s refusal to enter into a new con- 
tract of employment is not a voluntary leaving. 

(5) Trade Dispute. A leaving of work by an employee because of a 
trade dispute pursuant to Section 1 262 of the code results in merely a sus- 
pension of the employment relationship rather than a termination of em- 
ployment. Such a leaving is not treated as a leaving under Section 1256 
of the code (see Section 1262-1 of these regulations). An individual may 
not be directly involved in a trade dispute but may become unemployed 
due to the actions of others. For example, a nonunion employee who be- 
comes unemployed, due to a plant closure arising out of a trade dispute 
with union employees, is temporarily laid off due to lack of work. Section 
1256 of the code is not applicable at the time of the temporary layoff and 
would become applicable only by a subsequent termination of employ- 
ment. This could arise by a refusal of either the employer or the employee 
to continue the employment relationship at the time work is resumed fol- 
lowing the end of the trade dispute. An employee may voluntarily quit 
during a trade dispute if there is an unequivocal severance of the employ- 
ment relationship. This could occur where the employee intends to sever 
the employment relationship and to abandon the employment. If this does 
occur, it raises an issue under Section 1256 of the code. 

(f) Constructive Voluntary Leaving. In some cases, the employee is 
deemed to have left work voluntarily even though the apparent cause of 
termination is the employee's discharge by the employer. Such a leaving 
is designated as a constructive voluntary leaving and it occurs when an 
employee becomes the moving party by engaging in a voluntary act or 
in a course of conduct which leaves the employer no reasonable alterna- 
tive but to discharge the employee and which the employee knew or rea- 
sonably should have known would result in his or her unemployment. 
However, an employee is not required to comply with an unreasonable 
order of an employer, and a discharge in such circumstances would be a 
discharge for reasons other than misconduct and not a constructive vol- 
untary leaving. The following examples involve a constructive voluntary 
leaving since the loss of employment is directly caused by the em- 
ployee's voluntary action which set in motion the events leading to the 
employer's action of discharging the employee 



EXAMPLE 2. The driver's license of B, a truck driver, was revoked 
by the state due to a drunk driving conviction. The employer discharges 
B because B is no longer able to continue operating the employer's deliv- 
ery truck. 

EXAMPLE 3. C refuses to join a labor organization within the re- 
quired time limit or fails to pay C's union dues as required by the terms 
of a collective bargaining agreement between the employer and a union 
representing the employees. The employer discharges C as required by 
the agreement witli the union. 

EXAMPLE 4. I) is hired by a cannery for a workweek of Monday 
through Saturday. D works under such conditions for several years but 
then decides that for personal reasons D will no longer work on Satur- 
days. The employer discharges D due to D's refusal to work Saturdays. 
NOTI-; Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 1256 and 1257. Unemployment Insurance Code. 

History 

1. New section filed 4-18-80; effective thirtieth day thereafter (Register 80, No. 
16). 

2. Change without regulatory effect repealing subsection (b)(3) and renumbering 
subsection (b)(4) to subsection (b)(3) (Register 87, No. 40). 

§ 1 256-2. Voluntary Leaving— Most Recent Work. 

(a) Scope. This section interprets what is and is not "work" as used in 
Section 1256 of the code relating to disqualification for unemployment 
compensation benefits for leaving "most recent work" voluntarily with- 
out good cause, and how the date of filing a claim in person or by mailing 
a continued claim or other claim affects what is the "most recent work," 
defined by Section 1256.3 of the code as that work in which a claimant 
last performed compensated services: 

( 1 ) Prior to and nearest the date of filing a valid new, reopened, or addi- 
tional claim for unemployment compensation benefits, a valid primary, 
reopened, or additional claim for extended duration benefits, or a valid 
application, or reopened or addifional claim for federal-state extended 
benefits. 

(2) During the calendar week for which a continued claim is filed. 

(b) Work — Inclusions. For the purposes of Section 1256 of the code, 
"work" means service, including full-time, casual, part-time, perma- 
nent, or temporary service, performed for wages or remuneration, includ- 
ing call-in, show-up, or standby pay and in-kind compensation, includ- 
ing, but not limited to, service by: 

(1) An employee as defined in Section 621 of the code. 

(2) An employee under the usual common law or admiralty rules re- 
gardless of whether the services are in "employment" under the code. 

(3) A self-employed individual who has elected coverage under Sec- 
tion 708 of the code. 

(4) An individual in military service or federal civilian service. 

(5) An individual who is a participant in an on-the-job training, work 
experience, or public service employment program under the Job Train- 
ing Partnership Act of 1982, as amended, or as a participant in public ser- 
vice employment under the Public Works Employment Act of 1976. 

(6) An individual in antipoverty programs based on wages for work 
such as the work study programs and the Neighborhood Youth Corps. 

(c) Work — Exclusions. For the purposes of Section 1256 of the code, 
"work" does not include: 

( 1 ) Uncompensated service, such as service performed during unpaid 
training periods provided by employers to applicants for employment 
who are hired only after successful compleUon of the training. 

(2) Service performed as a self-employer or independent contractor, 
except as provided by subdivision (b) of this section. 

(3) InstituUonal training under the Job Training Partnership Act of 
1982, as amended. 

(4) Service performed in training programs designed to prepare per- 
sons for future employment, such as the Job Corps. 

(5) Service performed in jury or witness duty. 

(d) Filing Claims. As used in this section, "filing" generally refers to 
the day a claimant mails a continued claim, or other claim, or reports in 
person to a department field or branch office in order to commence the 
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process of claiming benefits, except where the claimant fails to report for 
a later scheduled completion appointment (see Sections 1326-1 through 
1 326-1 1 of these regulations for details of filing procedures). 

( 1 ) Valid Claim. An unemployed individual files a new claim which 
is a "valid claim" if monetary eligibihty for unemployment compensa- 
tion benefits has been established on the basis of wages earned or paid 
in the applicable base period to meet the requirements of Section 1 28 1 
of the code (see Section 1326-2 of these regulations). If the claim is in- 
valid no benefits could be payable and there is no issue. Reemployment 
immediately after filing a valid new claim is not the most recent work 
since most recent work does not include employment which occurs sub- 
sequent to the filing date of the new claim. However, such reemployment 
would be the most recent work if a separation occurred during a week for 
which a continued claim was filed. If a claimant holds two or more jobs 
simultaneously, the most recent work is with the employer for whom the 
claimant performed any compensated services prior to and nearest to the 
actual filing date of the claim. Any issue as to separation from most recent 
work that potentially falls within the definitions of Section 1256 of the 
code must be resolved before benefits are paid. The same rules apply to 
a valid primary claim under Section 3652 of the code, or a valid applica- 
tion under Section 4652 of the code, or reopened or additional claims. 

EXAMPLE 1. On Friday the claimant quit work for Employer A. On 
the following Monday the claimant worked for Employer B and was dis- 
charged on that day. On the following Tuesday he filed a claim for unem- 
ployment benefits. 

Although the filing day is Tuesday, the effective date of the claim is 
the preceding Sunday (see Section 1253-2 of these regulations). The 
"most recent" work is for Employer B on Monday, the last work per- 
formed prior to the filing date, even though performed after the effective 
date and even though the work for Employer A was the last work prior 
to Sunday. Whether the claimant is eligible will depend upon his dis- 
charge by Employer B, not his leaving of work for Employer A. 

EXAMPLE 2. The claimant quit work for Employer C on Thursday 
and filed a claim for unemployment benefits on the following Friday. The 
claimant worked for Employer D on the following Saturday 

The claim is effective on the preceding Sunday (see Section 1253-2 
of these regulations). The most recent work is the work for Employer C 
prior to the filing date, not the work for Employer D on Saturday. 

EXAMPLE 3. The claimant held two jobs simultaneously. Although 
the claimant was on leave of absence from Employer E, he worked part 
time for Employer F. The claimant was separated by Employer F, and 
thereafter by Employer E without performing further service for Em- 
ployer E. The claimant filed a claim for unemployment benefits. 

The most recent work is for Employer F, since the claimant neither 
performed services nor received wages from Employer E. 

(2) Other Claims. An unemployed claimant may file one or more of 
several claims subsequent to the valid claim. These claims and the effect 
on "most recent work" are as follows; 

(A) Continued Claim. If a claimant can cerfify for benefits following 
a week or two of unemployment, a continued claim or partial claim is 
filed. (See Sections 1326-6 and 1326-8 of these regulations. )Here, the 
most recent work is the last employment the claimant had during the cal- 
endar week for which the continued claim is filed. Each week is separate- 
ly considered. For example, an unemployed claimant may mail a contin- 
ued claim on Monday, and if the claimant worked only in the first of the 
two weeks for which he or she is claiming benefits, then the last day of 
this employment in the first week is the most recent work for that week 
and remains the most recent work for the second week. 

EXAMPLE 4. The claimant mailed a condnued claim on Sunday, 
April 1 2, for the two weeks ending Saturday, April 4, and Saturday, April 
1 1 . During the second week he earned $15 on Tuesday, April 7, for Em- 
ployer G and is laid off for lack of work. He also earned $15 from Em- 
ployer H on Thursday, April 9, and quit. He had no other work during that 
week. 

The most recent work for the second week is for Employer H on Thurs- 
day, April 9, the last compensated day in the second week for which the 



continued claim is filed. It would still be the most recent work for that 
week, even if the claimant had worked Monday, April 13, and mailed a 
continued claim on Tuesday, April 14, for the week ending Saturday, 
April II. 

(B) Addifional Claim. If a claimant has a break in the claims series be- 
cause he or she has performed services in employment since the last 
claim, an additional claim is filed (see Section 1326-4 of these regula- 
tions). Most recent work is determined in the same manner as for a new 
claim. 

(C) Reopened Claim. If the conditions specified in Section 1326-5 of 
these regulations are satisfied, a reopened claim is filed. Most recent 
work is determined in the same manner as for a new claim. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 1256 and 1256.3. Unemployment Insurance Code. 

History 

1. New section filed 4-18-80; effective thirtieth day thereafter (Register 80, No. 
16). 

2. Amendment filed 1-28-82; effective thirtieth day thereafter (Register 82. No. 
5). 

3. Change without regulatory effect amending subsections {b)(5), (c)(3), and 
(d)( 1 ) Example 2, and repealing of subsections (b)(7) and (c)(6) filed 3-30-92 
pursuant to section 1 00, title 1 , California Code of Regulations (Register 92, No. 
14). 

§ 1256-3. Voluntary Leaving — Good Cause — General 
Principles. 

(a) Scope. This secfion relates to general principles of good cause for 
the voluntary leaving of most recent work, the employee's duty to take 
affirmafive steps to preserve the employment relafionship before leaving 
work, and the manner in which this duty may be negated. For examples 
of specific circumstances which may consfitute good cause for leaving 
work, see Sections 1256-4 to 1256-23 of these regulations. 

(b) Good Cause for Leaving Work. "Good cause" exists for leaving 
work, when a substanfial motivating factor in causing the claimant to 
leave work, at the time of leaving, whether or not work connected, is real, 
substantial, and compelling and would cause a reasonable person genu- 
inely desirous of retaining employment to leave work under the same cir- 
cumstances. Generally good cause for leaving work is decided on the 
facts at the time the claimant left work. Unless there is a timely connec- 
tion between any alleged reason for leaving and the actual leaving, the 
employee has waived what might otherwise justify termination of the 
employment relationship and has negated the required causal connection 
between any given alleged reason for leaving and leaving. The claimant 
may submit several reasons for leaving work, some of which, when con- 
sidered individually, do not constitute good cause. However, if one rea- 
son which is good cause is a substantial motivating factor in causing the 
claimant to leave work, the claimant's leaving is with good cause. 

(c) Duty to Preserve the Employment Relationship. Prior to leaving 
work, the claimant has a duty to attempt to preserve the employment rela- 
tionship. Failure to do so negates what would otherwise constitute good 
cause. This duty may be satisfied by reasonable steps, including, but not 
limited to, any of the following: 

(1) Seeking an adjustment of the problem by allowing the employer 
an opportunity to remedy the situation if the employer can reasonably do 
so. 

(2) Seeking a leave of absence or transfer to other employment with 
the same employer if likely to remedy the problem and if the claimant 
knew or should have known that a leave or a transfer probably would 
have been granted had one been requested. 

(3) Taking steps within his or her own control, such as hiring a sitter 
for child care to solve a child care problem, or joining a car pool or repair- 
ing an automobile or purchasing a replacement vehicle to solve a trans- 
portation problem. 

COMMENTS. Section 1256.1 of the code relates to terminations of 
employment which result from absences from work due to incarceration. 
In such cases, Section 1256.1-1 of these regulations should be consulted 
in order to establish whether the individual has left work voluntarily 
without good cause. 
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Pursuant to Section 1256.2 of the code, an individual who terminates 
employment due to intentional deprivation of equal employment oppor- 
tunities, unless deprivation is based on a bona fide occupational classifi- 
cation or certain security regulations, is deemed to have left work volun- 
tarily with good cause and is not under a duty to take affirmative steps 
to preserve the employment relationship prior to leaving work. However, 
if the deprivation is unintentional, the individual is not exempt from the 
duty to allow the employer an opportunity to correct the situation prior 
to leaving work (see Section 1236.2-1 of these regulations for interpreta- 
tion). 

NOTC: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1256, Unemployment Insurance Code. 

History 
1 . New section filed 4-18-80; effective thirtieth day thereafter (Resister 80, No. 

16). 

§1256-4. Voluntary Leaving — Good 

Cause — Apprenticeship Training. 

(a) Scope. This section relates to whether good cause exists for leaving 
most recent work when the individual leaves work to participate in an ap- 
prenticeship training program. Sections 1256-1, 1256-2, and 1256-3 of 
these regulations set forth general principles also applicable under this 
section. 

(b) An individual who leaves work to enter an apprenticeship program, 
including any apprenticeship program under the Job Training and Part- 
nership Act of 1982, as amended, does so with good cause if the follow- 
ing conditions exist: 

( 1 ) The apprenticeship program is fostered by the State of California. 

(2) The new work is potentially as permanent as and potentially sub- 
stantially better than the former work. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1256, Unemployment Insurance Code. 

History 

1. New section filed 4-18-80; effective thirtieth day thereafter (Register 80, No. 
16). 

2. Change without regulatory effect amending subsection (b) filed 3-30-92 pur- 
suant to section 100, title 1, California Code of Regulations (Register 92, No. 
14). 

§ 1256-5. Voluntary Leaving — Good Cause — Attendance at 
a School or a Training Course. 

(a) Scope. This section relates to whether good cause exists to leave 
most recent work when the individual leaves work to enroll in or attend 
a school or a training course. Sections 1256-1, 1256-2, and 1256-3 of 
these regulations set forth general principles also applicable under this 
section. 

(b) General Rule. Voluntarily leaving the most recent work to enroll 
in or attend a school or a training course is not a compelling reason to con- 
stitute good cause within the meaning of Section 1 256 of the code, except 
as provided in subdivision (c) of this section. 

(c) Good Cause to Leave to Attend School or Training Course. An in- 
dividual who voluntarily leaves the most recent work to attend a school 
or training course leaves with good cause if, at the time of leaving, any 
of the following conditions exists: 

(1) The employer has requested that the individual participate in a 
school or a training course. 

(2) Prior to obtaining the most recent work, the individual had been en- 
rolled in a retraining or training course, including institutional training 
under Job Training and Partnership Act of 1982, as amended, conducted 
in California and scheduled on a full-time basis under the requirements 
of the particular institution, approved by the director under Section 1 267 
of the code, continuing the work would require termination of the retrain- 
ing or training course, and the employer does not or cannot adjust the in- 
dividual's hours of work to allow continuation of the work and the re- 
training or training course. 

(3) The individual was legally required to attend school due to compul- 
sory attendance requirements based on age and could not arrange to con- 
tinue working for the same employer while attending school. 



NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1256. Unemployment Insurance Code. 

History 

1 . New section filed 4-18-80; effective thirtieth day thereafter (Reeister 80, No. 
16). 

2. Amendment of Note filed 1-28-82; effective thirtieth day thereafter (Resister 

82. No. 5). 

3. Change without regulatory effect amending subsection (c)(2) filed 3-30-92 
pursuant to section i 00, title 1 . California Code of Regulations (Register 92, No. 
14). 



§1256-6. Voluntary Leaving — Good 

Cause — Conscientious Objection. 

(a) Scope. This section relates to whether good cause exists to leave 
most recent work when an individual leaves work due to conscientious 
objection to the work conditions or work assigned. Sections 1256-1, 
1 256-2, and 1256-3 of these regulations set forth general principles also 
applicable under this section. 

(b) Religious, Ethical, or Philosophical Beliefs. If an individual has, 
or after working for a time newly acquires, a conscientious objection to 
the work conditions or assigned work based on religious beliefs founded 
on the tenets or beliefs of a church, sect, denomination, or other religious 
group, or on ethical or philosophical grounds, an individual's voluntary 
leaving of the most recent work based on religious beliefs or other 
grounds is with good cause if all of the following conditions are met: 

( 1 ) If religious beliefs are involved, the tenets or beliefs of the religious 
group expressly forbid the adherent from engaging in the assigned work 
or meeting the work conditions. 

(2) The conscientious objection is bona fide and not a sham or a means 
of avoiding work. 

(3) The individual has, whenever feasible, sought other means, such 
as transfer to other work to resolve the conscientious objection before 
voluntarily leaving the work. 

(4) The work or work conditions have a direct, rather than an indirect 
or incidental, relationship to the individual's religious, ethical, or philo- 
sophical beliefs. 

(5) The individual was not aware of the objectionable aspects of the 
work at the time he or she was hired, or the conscientious objection arose 
later when the individual first acquired the belief on which the conscien- 
tious objection is based. 

EXAMPLE 1. A objects to liquor based on religious beliefs. A works 
in a restaurant which serves no intoxicating beverages. The religious be- 
liefs expressly forbid adherents from engaging in work on any premises 
where liquor is sold. The restaurant applies for and obtains an on-sale li- 
quor license. The restaurant is part of a chain of several restaurants in the 
area. Other outlets do not serve intoxicating beverages. A requests that 
the employer transfer A to another restaurant in the chain in which A 
could work without violating religious beliefs. The employer refuses the 
transfer, even though the employer has no valid business reason to refuse 
A's request. A leaves the work due to adherence to the objections to li- 
quor based on religious beliefs. 

A's leaving is with good cause based on religious beliefs. 

EXAMPLE 2. On ethical grounds, B is opposed to war and objects to 
work which directly relates to military activities. B works for an employ- 
er not engaged in any war-related activity. The employer decides to start 
producing bombs and assigns B to this project. B leaves the work due to 
ethical objections to the project. 

B's leaving is with good cause based on ethical conscientious objec- 
tions. 

EXAMPLE 3. C accepts work with full knowledge that Saturday work 
is required contrary to C's religious beliefs. After working on Saturdays, 
for some weeks, C leaves the work due to eventual refusal of the Saturday 
work. 

C s leaving is without good cause because C was aware of the Saturday 
work requirement when C was hired. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1256, Unemployment Insurance Code. 
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History 
1 . New section filed 4-1 8-80; effective thirtieth day thereafter (Reaister 80, No. 
16). 



§ 1256-7. Voluntary Leaving — Good Cause — Disciplinary 
Action by Employer. 

(a) Scope. This section relates to whether good cause exists for leaving 
most recent work when an individual leaves work due to disciplinary ac- 
tion by the employer. Sections 1256-1, 1256-2, and 1256-3 of these reg- 
ulations set forth general principles also applicable under this section. 

(b) Reasonable Employer Rule. The employer has protectable inter- 
ests and the right to take reasonable corrective disciplinary action against 
employee infractions of employer-promulgated reasonable rules, or rea- 
sonable employer expectations which relate to standards of behavior, 
performance, and care which are: 

(1) Work-connected or related to the employee's duties and obliga- 
tions to the employer's interests, which include economic interests, day- 
to-day business operations, business good will and reputation. 

(2) Reasonable when measured against local customs or practices in 
similar busitiesses or industries. 

(c) Disciplinary Action by Employer. Employer discipline commonly 
takes the form of reprimand, criticism, changes in working hours, reduc- 
tion in wages, reassignment or transfer, restitution for employee-caused 
losses due to culpable negligence or willful dishonesty, or threats of fir- 
ing. 

(d) Unreasonable Employer Disciplinary Action as Good Cause for 
Leaving Work. If the employee leaves the work in response to corrective 
disciplinary action by the employer, the leaving is with good cause if the 
employee prior to leaving did everything that could be reasonably ex- 
pected of a person genuinely desirous of preserving the employment rela- 
tionship, and the employer's disciplinary action is unreasonable because 
any of the following conditions exists: 

( 1 ) The employer disciplined the employee for an act or conduct that 
was not work-connected or detrimental to the employer' s interests. 

(2) The employer disciplined the employee for violating an employer 
rule of which the employee had no actual or constructive knowledge. 

(3) The substance of the disciplinary action or the manner in which it 
was administered was excessive or unreasonable under the circum- 
stances. 

(4) The employer's disciplinary action violated the employee's consti- 
tutional guarantees. 

(5) The employer disciplined the employee for failure to comply with 
requirements which imposed new or unreasonable burdens on the em- 
ployee or which would require a violation of law. 

(6) The employer's disciplinary action imposed an undue risk of injury 
or illness upon the employee (see Section 1256-15 of these regulations). 

(7) The employer engaged in a pattern of hostility or abuse towards the 
employee. 

(8) The employer demanded restitution for shortages, breakages, or 
loss of equipment which was either of minor consequence or the result 
of an isolated incident of mere inefficiency, inability or incapacity, inad- 
vertence or error, or ordinary negligence, and not due to the gross negli- 
gence or willful act of the claimant, or the amount of restitution required 
to be paid at any one time is unreasonable in view of the claimant's finan- 
cial circumstances. 

(9) The employer's disciplinary action did not timely follow the em- 
ployee's act or omission. Failure to act promptly may condone or excuse 
the offense. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1256, Unemployment Insurance Code. 

History 

1. New section filed 4-18-80; effective thirtieth day thereafter (Register 80, No. 
16). 

2. Amendment of subsection (d)(1) filed 1-28-82; effective thirtieth day thereaf- 
ter (Register 82, No. 5). 



§1256-8. Voluntary Leaving — Good 

Cause — Transportation to Work. 

(a) Scope. This section relates to whether good cause exists for leaving 
most recent work when an individual leaves work due to distance or other 
problems of transportation to work. Sections 1256-1. 1256-2, and 
1256-3 of these regulations set forth general principles also applicable 
under this section. 

(b) General. An individual who leaves work due to distance or other 
problems of transportation to work does so with good cause if a reason- 
able person genuinely desirous of retaining employment and similarly si- 
tuated would have been compelled to leave work after having sought 
without success all reasonable alternatives by which to provide transpor- 
tation to work. Transportation to work is the personal responsibility of 
the employee unless special circumstances or local custom reasonably 
require the employer to furnish transportation. 

(c) Leaving Work — Good Cause. An individual leaves work with 
good cause if all of the following conditions exist: 

(1 ) The problem of transportation to work which causes the leaving of 
work is the result of a substantial change such as a change in the custom- 
ary means of transportation, a change of circumstances beyond the claim- 
ant's control such as a health problem or a change in work shifts or work 
hours by the employer, a change in the employer's place of business, or 
a change of the claimant's place of residence for compelling reasons. 

(2) Neither private nor public transportation is reasonably available or 
feasible when all pertinent factors are considered such as the ease or diffi- 
culty of access to transportation facilities, distance to work, travel time, 
cost of transportation in relation to earnings, the individual's age and 
physical condition, risks to the individual's safety which may be incurred 
by the use of available transportation, and local customs and pracUces. 

(3) Prior to leaving work, the individual explored without success rea- 
sonable alternatives to solve a transportation problem such as a carpooi. 
a transfer to a different shift or a more convenient location with the same 
employer, or a temporary leave of absence from employment pending the 
availability of suitable transportation, or other reasonable alternatives 
which would not cause undue hardship to the individual. 

COMMENTS. Transportation problems vary from case to case. Precise 
guidelines are impractical. Each situation is decided on its own particular 
facts according to the objective test of whether a reasonable person genu- 
inely desirous of retaining employment would be compelled to leave 
work under the same circumstances. Nevertheless, certain consider- 
ations cut across all cases. For example, distance to work is not alone a 
controlling factor but is examined in relation to the required travel time, 
the cost of travel in relation to the claimant's earnings, local commufing 
practices, and other factors. A claimant who changes residence to a loca- 
tion from which commuting to work is still reasonable does not have 
good cause for leaving work due to transportation shifts even if the 
change in residence is for compelling reasons. If commuting from the 
claimant' s new residence is unreasonable, good cause for leaving work 
turns upon whether the claimant's reasons for moving are compelling. A 
claimant who changes residence for noncompelling reasons leaves work 
without good cause even if commuting from the new residence is unrea- 
sonable. 

EXAMPLE 1. Claimant A left work in one California community to 
preserve A's marriage and to go with the family to a nearby California 
community. There was no public transportation between the two com- 
munities, and no carpooi arrangement to the former work was available. 
No transfer was possible. The pay in the former job was 85 cents an hour. 
The daily cost of commuting from the new community would have been 
about $2. 

A's leaving is with good cause because the cost of commuting by pri- 
vate car was excessive in relation to the earnings, there was no reasonable 
alternative available, and the preservation of the marriage is a compelling 
reason for leaving. 

EXAMPLE 2. B commuted for about 3/4 of an hour fron^ California 
Community X to work in a plant in Community W. B left the work in 
Community W when B moved with the family to Community Y from 
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which the travel time to commute to Community W was about 1 hour. 
The increase in the cost of commuting was nominal. Public transporta- 
tion was reasonably available. Employees of the employer in Communi- 
ty W had ongoing carpool programs. B decided not to use the family car 
to commute to Community W, made no effort to locate public transporta- 
tion, and did not explore carpool arrangements. 

B"s leaving is without good cause, since the increased cost and time 
of commuting was not substantial, and B did not make any effort to use 
available solutions of public transportation or carpool arrangements. 

EXAMPLE 3. C left her work because she had to walk a considerable 
distance in the city to take her employer's bus to work, and repeat that 
long walk alone at 2 a.m. upon returning from work. There was a threat 
to her personal safety during the night-time walk. The travel time on the 
bus was over 1 hour. C had no private car, and no public transportation 
or carpool arrangement was available. 

C"s leaving is with good cause due to the threat to her safety, in view 
of the lack of transportation or other reasonable alternative, and the dis- 
tance and total travel time involved. 

EXAMPLE 4. D commuted by private car to work 60 miles each way 
daily, approximately 2 hours each way. D was 66 years of age. D's work 
duties included climbing ladders and moving in and out of planes. Al- 
though D was in good health, D began to suffer fatigue during the com- 
mute to work. On one occasion D dozed off during the commute and D's 
car stnick a barricade. D left work after and due to this incident, although 
D was not injured. No transfer, carpool, or other alternative was available 

D' s leaving is with good cause, due to advanced age related to the sub- 
stantial hazard in commuting to and from work, and the excessive dis- 
tance and travel lime in commuting. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1256, Unemployment Insurance Code. 

History 
1. New section filed 4-18-80; effective thirtieth day thereafter (Register 80, No. 

16). 

§ 1256-9. Voluntary Leaving — Good Cause — Domestic 
Circumstances, Generally. 

(a) This section relates to whether good cause exists for leaving most 
recent work due to domestic circumstances. This section deals with gen- 
eral principles. Sections 1256-10, 1256-11, and 1256-12 of these regu- 
lations deal with particular factual situations involving domestic circum- 
stances. Sections 1256-1, 1256-2, and 1256-3 of these regulations set 
forth general principles also applicable under this section. 

(b) A claimant voluntarily leaves work with good cause based on do- 
mestic circumstances if the claimant's obligation is of a real, substantial, 
and compelling nature such as would cause a reasonable person genuine- 
ly desirous of retaining employment to take similar action, and the claim- 
ant's reason for leaving work is due to a legal or moral obligation relating 
to any of the following: 

(1) The health, care, or welfare of the claimant's family. 

(2) The exercise of parental control over the claimant who is an un- 
emancipated minor. 

(3) The existing or prospective marital status of the claimant. 

(c) For purposes of this section and Sections 1256-10 to 1256-12, in- 
clusive, of these regulations, "family," means the spouse or registered 
domestic partner of the claimant, or any parent, child, brother, sister, 
grandparent, grandchild, son-in-law, or daughter-in-law, of the claim- 
ant or of the claimant's spouse or registered domestic partner, including 
step, foster, and adoptive relationships, or any guardian or person with 
whom the claimant has assumed reciprocal rights, duties, and liabilities 
of a parent-child, or a grandparent-grandchild relationship, whether or 
not the same live in a common household. Registered Domestic Partners 
as defined in Family Code Section 297 are considered "family" for the 
purposes of unemployment insurance. 

COMMENTS. This section states general principles establishing 
"good cause" for voluntarily leaving work due to domestic reasons. It re- 



quires: (1 ) the existence of an obligation due to domestic circumstances; 
and (2) a "compelling reason" for leaving work. 

Several major categories are domestic circumstances, such as care of 
a family member who is ill, joining a spouse or registered domestic part- 
ner in another locality, leaving work to be married, and household duties. 
These are dealt with more specifically in Sections 1256-10 to 1256-12, 
inclusive, of these regulations. Such situations, however, usually are one 
of the following types: (1 ) the health, care, or welfare of the family; (2) 
the parent-child relationship; or (3) the marital or registered domestic 
partner status of the claimant. If a claimant's particular factual circum- 
stance falls within any of these three major categories, causing the claim- 
ant to leave work out of a sense of duty to respond to the particular situa- 
tion, a domestic circumstances issue is raised. The claimant has left work 
with good cause, if other conditions are met. 

However, while the claimant's particular domestic circumstance is the 
basis for voluntarily leaving his or her job, the claimant must also demon- 
strate that his or her decision to leave work was reasonable in view of all 
the facts. Important considerations are that an obligation exists, that it is 
substantial, that no reasonable alternative exists for meeting that obliga- 
tion short of leaving work, and that the claimant's actions are in good 
faith and consistent with a genuine desire of retaining employment. 

"Family" includes any person with whom the claimant has had sub- 
stantially the same relationship of parent-child or grandparent-grand- 
child. For example, the claimant may have been raised by an aunt or uncle 
rather than his or her actual parents. Yet, the relationship that develops 
as a result of such circumstances is equivalent to that of a parent-child 
relationship. As such, the claimant may feel just as obligated to his or her 
aunt or uncle where the facts raise a domestic circumstances issue. Thus, 
if the claimant in such a relationship leaves work to care for an aunt or 
uncle as a family member who is seriously ill, the claimant has left work 
for "good cause" due to domestic circumstances, if other conditions are 
met. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1256, Unemployment Insurance Code. 

History 

1. New section filed 4-18-80; effective thirtieth day thereafter (Register 80. No. 
16). 

2. Amendment of subsection (c) and second paragraph of Comments filed 
1 1-5-2002 as an emergency; operative 1 1-5-2002 (Register 2002, No. 45). A 
Certificate of Compliance must be transmitted to OAL by 3-5-2003 or emer- 
gency language will be repealed by operation of law on the following day. 

3. Certificate of Compliance as to 11-5-2002 order transmitted to OAL 
2-25-2003 and filed 4-8-2003 (Register 2003, No. 15). 

§ 1256-10. Voluntary Leaving — Good Cause — Domestic 
Circumstances Involving the Health, Care, or 
Welfare of Family. 

(a) Scope. This section relates to whether good cause exists for leaving 
the most recent work if the claimant leaves work due to the health, care, 
or welfare of the claimant's family. Sections 1256-1, 1256-2, 1256-3, 
and 1256-9 of these regulations set forth general principles also applica- 
ble under this section. 

(b) Good Cause. A claimant leaves the most recent work with good 
cause if the claimant left work due to circumstances relating to the health, 
care, or welfare of the claimant's family of such a compelling nature as 
to require the claimant's presence, and the claimant has taken reasonable 
steps to preserve the employment relationship. 

(c) Compelling circumstances requiring the claimant's leaving of 
work and presence as described in subdivision (b) include, but are not 
limited to, the following: 

(1) The claimant knows or reasonably believes that a member of the 
claimant's family is seriously ill, physically or mentally, and there is no 
reasonable alternative to the claimant's presence, or a family member is 
in danger of death. 

(2) The claimant knows or reasonably believes that a member of the 
claimant' s family is seriously ill so as to require the claimant to make a 
change of residence for that person's care or welfare and making it im- 
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possible or impractical for the claimant to commute to work (see Section 
1256-8 of these regulations for discussion of commuting problems). 

(3) A member of the claimant's family has died and the claimant 
wishes to attend the funeral or is required to make the final arrangements 
or otherwise attend to the final affairs of the decedent. 

(4) A member of the claimant's family is elderly and unable to care for 
himself or herself and there is no reasonable alternative. 

(5) The claimant's minor child requires care and supervision and there 
is no reasonable alternative. 

(6) There is a need to preserve family unity. 

EXAMPLE I. A's spouse is an asthmatic. The spouse suddenly be- 
comes ill with a lung infection. The asthma reaches a critical stage. A 
leaves work to care for the spouse. 

A's leaving is with good cause to care for the seriously ill spouse. 

COMMENTS. Generally, the claimant's presence must be necessary 
in order to care for the ill family member. The claimant may need to per- 
sonally provide nursing care for the ill person, or the claimant's presence 
may be necessary in order to care for minor children belonging to the ill 
family member. For example, the claimant's mother may be critically ill 
and no one else is available to care for the claimant's younger brothers 
and sisters, or the normal household duties, such as cooking and cleaning, 
require the claimant's attention. 

If the illness of the family member is such as to make death seem likely 
to occur, the claimant's presence need not be necessary for purposes of 
providing care. Rather, good cause exists if the claimant at the time of 
leaving his or her job knew or reasonably believed that there existed a 
substantial likelihood that a member of his or her family was in danger 
of death and that the claimant's presence would provide emotional sup- 
port and comfort. Under such circumstances, the claimant's presence is 
necessary and the leaving of work is with good cause. 

EXAMPLE 2. B's mother becomes seriously ill with arthritis. A 
change to a warmer climate is prescribed by the doctor. No other alterna- 
tive is available to B who is primarily responsible for the mother's care. 
The change to a warmer climate makes commuting to work impossible 
or impractical for B. B leaves work. 

B's leaving is for good cause to care for B's ill mother who must be 
relocated. 

COMMENTS. In assessing impracticality of commuting under para- 
graph (2) of subdivision (c), such factors as time, distance, and expense 
are significant (see Section 1256-8 of these regulations). 

An unreasonable delay by the claimant in changing his or her resi- 
dence after voluntarily leaving work may negate good cause. If an obliga- 
tion is so compelling as to require the claimant's presence, it is reasonable 
that the claimant should attend to that obligation as soon as possible. 
Thus, if the claimant delays unreasonably in changing his or her resi- 
dence, the inference is that the circumstances were not compelling. 

Paragraph (5) of subdivision (c) is concerned with a claimant's eligi- 
bility where the claimant has left work because of child care problems. 

If the claimant has primary responsibility for the care and management 
of minor children and no other reasonable alternatives are available for 
satisfying that obligation, such as securing services of a baby-sitter or 
day nursery, changing work hours or location, or taking a temporary 
leave of absence, the claimant's voluntary leaving of work is with good 
cause, as his or her presence, under such circumstances, is necessary. 

A claimant's choice of alternatives may vary depending on the particu- 
lar facts. A child day-care center may, in many cases, resolve the prob- 
lem. If exceptional circumstances exist, such as the claimant' s child is se- 
riously ill, the claimant may be acting reasonably in personally caring for 



the child. 

The cost of providing child care services is a factor to consider if a 
claimant must expend an exceptional amount of money with no increase 
in wages to compensate for the considerable extra expenses. For exam- 
ple, where the claimant's work schedule is changed so as to require child 
care at odd hours and additional expense, as well as other accommoda- 
tions at a substantial cost, such as additional commuting costs, the claim- 
ant has voluntarily left work for good cause. 

Under paragraph (6) of subdivision (c), a claimant voluntarily leaves 
work with good cause if there is a need to preserve the family unit. The 
danger of disintegration of the family unit must be substantial so as to 
compel the claimant to voluntarily leave his or her work. For example, 
if the claimant's spouse indicates that the spouse intends to take their 
children and leave the locality where the claimant is working, thus forc- 
ing the claimant to make a choice between the job and the family, the 
claimant is justified in leaving work to join the spouse and family. The 
fact that a claimant's spouse's reason for forcing the claimant to make a 
choice may seem unreasonable is not controlling. Rather, the controlling 
factor is the actual jeopardy to the continued existence of the claimant's 
family unit. On the other hand, where the nature of the claimant's job is 
such that a minor inconvenience to the claimant's family life style is 
created, but there is no danger that the family unit will be substantially 
disrupted, the claimant does not have good cause for leaving work. The 
claimant must act as a reasonable person would in deciding to voluntarily 
leave his or her work. 

Note: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1256, Unemployment Insurance Code. 

History 
I. New section filed 4-18-80; effective thirtieth day thereafter (Register 80, No. 

16). 

§ 1 256-1 1 . Voluntary Leaving — Good Cause — Domestic 
Circumstances — Minor. 

(a) A claimant leaves the most recent work with good cause if, as an 
unemancipated minor, he or she is compelled by his or her parent to ac- 
company the parent to another locality, making it impossible or impracti- 
cal for the claimant to continue commuting to his or her place of employ- 
ment. Sections 1256-1, 1256-2, 1256-3, 1256-8, and 1256-9 of these 
regulations set forth general principles also applicable under this section, 
including the definition of "family" and related interpretation of "parent" 
under Section 1256-9 of these regulations. 

(b) A minor is unemancipated if the minor's parents have not expressly 
or impliedly relinquished their right to control the minor's place of resi- 
dence. The minor-claimant is compelled to follow his or her parent' s or- 
ders, including the right of a parent to determine his or her child's place 
of residence. On the other hand, if a minor is emancipated, the minor- 
claimant does not have good cause for voluntarily leaving work since he 
or she is not legally compelled to follow his or her parent's orders. How- 
ever, "emancipation" of a child by his or her parents can be conditional 
or absolute, or complete or partial. For example, the minor-claimant may 
have to fulfill certain conditions, such as obtain a minimum wage-earn- 
ing job in order to be self-sustaining, before the parents will relinquish 
complete control over the minor. Or, the minor-claimant may have only 
some activities typical of adulthood, such as entering and leaving the pa- 
rental home at will, keeping or spending his or her earnings at will, or 
managing his or her affairs for the most part, but still be reliant, generally, 
or his or her parent for overall care and supervision. Thus, where the mi- 
nor-claimant is only partially or conditionally emancipated, the impor- 
tant issue is whether that minor's parents have relinquished complete 
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control over his or her place of residence. If so. then the minor-claimant 
who voluntarily leaves work does so without good cause. 
NOTE: Authority cited: Sections 305 and 306. Unemployment Insurance Code. 
Reference: Section 1256, Unemployment Insurance Code. 

History 
] . New section filed 4-1 8-80; effective thirtieth day thereafter ( Register 80, No. 
16). 

§ 1256-12. Voluntary Leaving — Good Cause — Domestic 
Circumstances Involving Marriage. 

(a) Scope. This section relates to whether good cause exists for leaving 
the most recent work when an individual leaves work due to compelling 
obligations relating to his or her prospective or existing marital status. 
Sections 1256-1, 1256-2. 1256-3, and 1256-9 of these regulations set 
forth general principles also applicable under this section. 

(b) Good Cause. A claimant leaves the most recent work with good 
cause if the claimant has taken reasonable steps to preserve the employ- 
ment relationship and the claimant left work due to circumstances relat- 
ing to the claimant's prospective or existing marital status of such a 
compelling nature as to require the claimant's presence, including any of 
the following: 

(1) The claimant's prospective marriage is imminent and involves a 
relocation to another area because the claimant's future spouse has estab- 
lished or intends to establish his or her home there, and it is impossible 
or impractical for the claimant to commute to work from the other area. 

(2) The claimant is required to leave his or her work to accompany his 
or her spouse to, or join his or her spouse at, another location because it 
is impossible or impractical for the claimant to commute to his or her 
work from the new location, due to any of the following: 

(A) The desire of the claimant and his or her spouse to accomplish a 
marital reconciliation. 

(B) The claimant's spouse is seriously ill and a change of residence is 
necessary for his or her care or welfare (see Section 1 256- 1 of these reg- 
ulations). 

(C) The need to preserve family unity (see Section 1256-10 of these 
regulations). 

COMMENTS. This section considers compelling circumstances re- 
lating to a claimant's prospective or existing marital status where diffi- 
culties of commuting exist because the claimant's spouse or prospective 
spouse is located in an area substantially removed from the locality where 
the claimant was employed. Subdivision (b) refers to various situations 
in which good cause for leaving work exists. The section reflects this 
state's policy in favor of the establishment and maintenance of the mari- 
tal relationship. However, leaving work solely to go on a honeymoon is 
a leaving without good cause. 

Regarding the requirement of imminent marriage, there may be addi- 
tional considerations depending on the facts. If a claimant stops working 
substantially prior to the marriage, good cause will depend on the nature 
and extent of the advance preparations such as packing, moving, and 
transportation necessary, and whether such preparations could have been 
made without the claimant's leaving work. If the marriage is delayed, 
good cause is not negated if at the time the claimant stopped working a 
marriage was imminent, the claimant could not have foreseen a delay, 
and the delay was beyond the control of the claimant. 

Under the second provision of subdivision (b)(1), relocation must be 
necessary because the claimant's future spouse either could not or would 
not forego his or her established or intended place of residence. The fu- 
ture spouse's position on residential location is not material since the is- 
sue is what reasonable alternatives were available to the claimant. In as- 
sessing the impossibility or impracticality of the commute due to 
relocation. Section 1256-8 of these regulations is applicable. 

Subdivision (b)(2) of this section concerns itself with problems of 
commuting relating to the claimant's existing marital status. The first 
provision is that a person who leaves his or her work to accomplish a mar- 
ital reconciliation leaves with good cause. The reason is the state's policy 
to encourage parties to a marriage to live together and to prevent separa- 
tion. As a matter of good faith, the claimant and the spouse must intend 



to reunite and conduct their affairs in such a manner as to reflect that in- 
tent. Further, the fact that the claimant and his or her spouse are legally 
separated or within the interlocutory stage of dissolution proceedings is 
immaterial since neither situation is a final severance of the marital rela- 
tionship. Hence, reconciliation is still a possible alternative. 
NOTI:: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1256, Unemployment Insurance Code. 

History 
1. New section filed 4-18-80; effective thirtieth day thereafter (Register 80. No. 
16). 

§ 1256-13. Voluntary Leaving — Good Cause — Equipment. 

(a) Scope. This section relates to whether good cause exists for leaving 
the most recent work when an individual's leaving of work is due to the 
lack of equipment necessary to do the work, or the improper, inadequate, 
or defective nature of such equipment, or the employer's requirements 
that the employee furnish certain equipment. Sections 1256-1, 125fv-2. 
and 1256-3 of these regulations set forth general principles also applica- 
ble under this section. 

(b) Lack of Equipment. An employee who leaves the most recent work 
due to the lack of equipment necessary to do the work has voluntarily left 
with good cause if the following conditions are met: 

(1) It is the employer's duty to furnish the equipment. 

(2) He or she complained to the employer of the lack of necessary 
equipment and the employer took no steps to remedy the situation. 

(c) Improper, Inadequate, or Defective Equipment. An employee who 
leaves the most recent work because the employer has furnished improp- 
er, inadequate, or defective equipment which causes an undue risk of in- 
jury or illness to the employee, or because the employee is subjected to 
reprimands for improper work due to such equipment, or because the em- 
ployee's piece-rate remuneration is reduced due to reduced production 
caused by such equipment, voluntarily leaves with good cause if the em- 
ployee prior to leaving took reasonable steps to complain to the employer 
concerning the equipment and the employer took no steps to remedy the 
situation. As used in this section, "undue risk of injury or illness" means 
a reasonably foreseeable and substantial probability of incurring any in- 
jury or illness which would require hospitalization or the services of a 
physician for proper medical care, or would cause any degree of perma- 
nent disability, and which meets any one of the following conditions: 

( 1 ) The risk on the particular job is more hazardous than normal for the 
occupation or industry. 

(2) The risk is more hazardous for the claimant than for other em- 
ployees in like work due to circumstances peculiar to the claimant. 

(3) The claimant establishes that he or she has a reasonable basis to be- 
lieve that the working conditions would cause a reasonably foreseeable 
and substantial probability of incurring an injury or illness which would 
require hospitalization or the services of a physician for proper medical 
care, or would cause a degree of permanent disability, even though the 
risk is normal for the occupation or industry, excluding conditions in- 
herent in the nature of the work which the claimant must accept. 

EXAMPLE 1 . A truck driver had complained repeatedly to the em- 
ployer that the assigned truck was defective. The employer did not reme- 
dy the defects. The truck's emergency brake was disconnected, the foot 
brake was inadequate, and the battery was so low that the motor would 
start only by hand cranking. While the employee was cranking the motor, 
the truck slipped over the rear wheel block and crashed into a nearby 
building. The employee returned the truck to the employer's terminal, 
waited two hours for supervision without success, and left the work. 

The employee's leaving was with good cause due to dangerously de- 
fective equipment which the employer chose to ignore despite the em- 
ployee's complaints. 

COMMENTS. Under this subdivision, mere inconvenience or extra 
work due to inadequate equipment is not a justification for leaving. For 
example, a typist leaves without good cau.se if the leaving of work is due 
to preference for an electric rather than a manual typewriter. Similarly, 
a messenger leaves without good cause if the leaving is because a bicycle 
rather than a motor scooter is furnished to do the work. 
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(d) Employee Required to Furnish Equipment. An employer's re- 
quirement that the employee furnish tools or equipment is reasonable if 
this is customary in the occupation or industry or is required pursuant to 
a collective bargaining agreement with a union. If an employer reason- 
ably requires that an employee furnish tools and equipment to do the 
work, the employee who leaves the work because he or she is unwilling 
to furnish the tools or equipment has voluntarily left the work without 
good cause. In many areas the rental of tools or equipment at a reasonable 
rate from commercial rental facilities is available to an employee as a 
temporary step to preserve the employment relationship. If an employee 
is unable for reasons beyond the employee's control to furnish tools or 
equipment as reasonably required, a leaving of work for these reasons is 
with good cause under either of the following circumstances: 

( 1 ) Prior to leaving, the employee has requested, and the employer has 
refused, a transfer to other suitable work which is available. 

(2) Prior to leaving, the employee has requested the employer who has 
the necessary tools to furnish these tools on a short-term basis until the 
requesting employee can obtain his or her own tools and the employer has 
refused. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1256, Unemployment Insurance Code. 

History 
1. New section filed 4-18-80; effective thirtieth day thereafter (Reeister 80, No. 
16). 

§ 1256-14. Voluntary Leaving — Good Cause — Experience 
or Training. 

(a) Scope. This section interprets whether an individual leaves most 
recent work with or without good cause when the leaving is because the 
work did not utilize the individual's skills or the individual believes that 
his or her experience or training is insufficient to do the work or the work 
did not present an opportunity to acquire the experience or training de- 
sired in another job or occupation. Sections 1 256-1 . 1 256-2, and 1 256-3 
of these regulations set forth general principles also applicable under this 
section. 

(b) Nonutilization of Skills. An individual who leaves the most recent 
work because it does not utilize his or her highest work skills has left the 
work without good cause. However, an individual may be hired to per- 
form work requiring the use of certain skills but instead at the time of first 
reporting to work is permanently assigned by the employer to other work. 
If the individual after a brief period of working finds that the skills cannot 
be utilized in the assigned work, and leaves the work for this reason, the 
leaving is with good cause. 

(c) Insufficient Experience or Training. An individual who leaves the 
most recent work due to a belief that the individual has insufficient expe- 
rience or training to do the work does not have a compelling reason for 
leaving and has left the work without good cause. 

(d) Lack of Opportunity for Experience or Training. An individual 
who leaves the most recent work because it does not offer experience or 
training in another occupation which the individual desires to enter has 
left work without good cause. For example, a food server who is studying 
typing and leaves the work due to a desire to obtain routine office work 
with some required typing to obtain experience has left work without 
good cause. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1256, Unemployment Insurance Code. 

History 

1. New section filed 4-18-80; effective thirtieth day thereafter (Register 80, No. 
16). 

§ 1256-15. Voluntary Leaving — Good Cause — Health, 
Safety, or Morals. 

(a) Scope. This section relates to whether good cause exists for leaving 
the most recent work when an individual's leaving of work is for reasons 
related to the individual's health, safety, or morals. Sections 1256-1, 
1256-2, and 1256-3 of these regulations set forth general principles also 
applicable under this section. For discussion of the claimant's duty to re- 



quest or accept a leave of absence, rather than leave work, see Section 
1256-16 of these regulations. 

(b) General. A claimant leaves work with good cause if a reasonable 
person genuinely desirous of remaining employed would have left work 
due to an undue risk of injury or illness caused by health reasons, physical 
impairment, impairment of hearing, speech, or vision, pregnancy, or un- 
sanitary conditions, temperature or ventilation problems, adverse weath- 
er or climate conditions, or other working conditions, or for a reasonably 
foreseeable and substantially probable serious risk to his or her morals, 
and the claimant has taken reasonable steps under the circumstances to 
preserve the employment relationship such as seeking sick leave where 
health factors are involved, or other leave, if available, or a transfer to 
other available work the claimant can perform (see Section 1256-3 of 
these regulations). However, a claimant who fraudulently fails to dis- 
close or materially misrepresents his or her health or physical condition 
at the time of hire negates what would otherwise be good cause for that 
claimant to leave work due to the health or physical condition if the em- 
ployer could have lawfully refused to hire the claimant had the condition 
been disclosed. 

A high risk of illness or injury is ordinary and inherent in the nature 
of the work for sorrie occupations such as a miner, sand hog, or firefight- 
er. A worker in such occupations accepts these inherent high risks. How- 
ever, if working conditions violate the law or are so intolerable as to ad- 
versely affect the health of employees, and the employer is aware of and 
does not correct the conditions, good cause for leaving work exists. For 
example, the employer may knowingly violate sanitation standards re- 
quired by law for the occupation or industry or for women or minors, and 
in such case the claimant affected who leaves due to poor sanitation 
leaves with good cause. 

Generally, an individual must, prior to leaving work due to an objec- 
tion to working conditions, use any existing grievance procedure to re- 
view a complaint or objection in order to have good cause for leaving 
work (see Section 1256-21 of these regulations). However, if an individ- 
ual believes based on reasonable grounds that a substantial and immedi- 
ate threat of serious injury or illness exists due to a working condition, 
the individual has good cause to refuse to work and if necessary under the 
particular circumstances leave the premises or work without using any 
existing grievance procedure prior to leaving, since immediate protective 
action is necessary. "Serious injury or illness" means a risk of an injury 
or illness of sufficient gravity to require immediate emergency medical 
treatment and pose a danger of probable loss or substantial impairment 
of a member of the body, or any degree of permanent disability, or death. 

(c) Undue Risk. As used in this section, "undue risk of injury or il- 
lness" means a reasonably foreseeable and substantial probability of in- 
curring any injury or illness which would require hospitalization or the 
services of a physician for proper medical care, or would cause any de- 
gree of permanent disability, and which meets any one of the following 
conditions: 

( 1 ) The risk on the particular job is more hazardous than normal for the 
occupation or industry. 

(2) The risk is more hazardous for the claimant than for other em- 
ployees in like work due to circumstances peculiar to the claimant. 

(3) The claimant establishes that he or she has a reasonable basis to be- 
lieve that the working conditions would cause a reasonably foreseeable 
and substantial probability of incurring an injury or illness which would 
require hospitalization or the services of a physician for proper medical 
care, or would cause a degree of permanent disability, even though the 
risk is normal for the occupation or industry, excluding conditions in- 
herent in the nature of the work which the claimant must accept. 

(d) Health or Safety. 

( 1 ) General. Mere concern with one's health or safety is not sufficient 
to justify good cause for leaving work. The work must cause an undue 
risk of injury or illness to the claimant. A claimant who leaves work due 
to fear of becoming ill or being injured has good cause if the claimant has 
a reasonable basis to believe that there is an undue risk of injury or illness. 
A physician's advice or objective factors showing detriment to health or 
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safety such as a prior adverse medical history are a reasonable basis for 
a claimant's belief. A reasonable basis for a claimant's belief that there 
is an undue risk of injury or illness can be established due to objective 
factors such as heavy lifting, constant standing, or chemical fumes, if 
consideration of the claimant's age, height, strength and physical condi- 
tion, prior medical history, work experience and the job duties disclose 
a reasonable basis for the claimant's belief in detriment to his or her 
health or safety even through a physician's advice is not sought. Minor 
chronic health conditions that are not aggravated or significantly affected 
by the work do not justify leaving the work. A desire to rest is not a basis 
for good cause to leave work, unless a physician's advice is involved. On 
the other hand, a claimant who leaves work because he or she has a conta- 
gious illness leaves with good cause if no sick leave is available. 

(2) Drugs. A claimant addicted to alcohol or other drugs has good 
cause to leave work if he or she has competent professional advice that 
entry into a treatment facility or program is necessary and cannot be ac- 
complished unless work ceases, or that the work is a factor in the addic- 
tion or poses an undue risk of injury or illness related to the addiction. 
"Competent professional advice" includes a statement from a physician, 
psychiatrist, counselor, director, or administrator of a drug or alcohol 
treatment facility or program. Due to the nature of alcohol and dmg ad- 
diction, good cause to leave work is not negated by an addicted claim- 
ant's failure to request a leave of absence or sick leave. The claimant may 
not be sufficiently rational, or may fear effect on the job or future employ- 
ment, at the time of leaving, and a leave request could be detrimental to 
the claimant. A claimant who has previously had leave for these same 
reasons from the employer, however, has no good cause for not request- 
ing leave. 

(3) Pregnancy. If a claimant's leaving work is voluntary due to preg- 
nancy, the leaving is with good cause if pregnancy rendered the claimant 
unable to continue work. This is usually established by a physician's ad- 
vice but is also present if a claimant has a history of miscarriages or diffi- 
cult pregnancies, or if there is a threat to the health or safety of the fetus, 
or if objective factors exist such as heavy lifting or other strenuous tasks 
which are required in the work. Some pregnant women are able to do oth- 
er light work and, if such light work is available, such a claimant must 
request a transfer to light work or her leaving work due to pregnancy will 
be without good cause (see also Section 1256-16 of these regulations). 
A claimant' s leaving work due to pregnancy is voluntary if the employer 
has no requirement that pregnant women leave work at a specific time, 
or if the claimant requests and is granted leave by the employer, or if the 
claimant leaves prior to a time set by an employer's policy. If the claimant 
leaves due to an employer rule requiring pregnant women to leave work, 
or to accept leave of absence due to pregnancy required by employer rule, 
the leaving is involuntary and not disqualifying under Section 1 256 of the 
code. 

(e) Morals. If a claimant reasonably believes that continued work will 
cause a reasonably foreseeable and substantially probable serious risk to 
his or her morals, the claimant's leaving of work for this reason is with 
good cause. There is a reasonably foreseeable and substantially probable 
serious risk to morals if the claimant is required to engage in immoral, 
dishonest, illegal, or unethical acts, or discriminate against minorities, or 
is subjected to improper advances from co-workers or the employer. 
Prior to leaving, the claimant must have objected to the employer or taken 
other reasonable steps to preserve the job. (Under circumstances speci- 
fied by Section 1256.2 of the code, a claimant need not object prior to 
leaving where discrimination exists; see Section 1256.2-1 of these regu- 
lations.) For example, a salesperson who unsuccessfully objects to the 
employer's requirement that false and misleading sales pitches be used 
and thus leaves the work has good cause for leaving. Similarly, a cannery 
inspector who unsuccessfully objects to the employer's insistence that 
the inspector approve products known to be below standards set by law 
and thus leaves the work has good cause for leaving. 

EXAMPLE 1 . A, a sailor, while on a voyage had a severe cold and 
pleurisy pains. A informed the purser but was not given medicine or aid. 



At the next port, A left the ship, purchased medicines, and went to bed 
for six days. A had a similar prior experience. A had been on several con- 
tinuous voyages with the ship. 

A's leaving was with good cause, since A was ill and though A's fail- 
ure to see a physician may have been poor judgment, work would have 
been an undue risk to A's health. 

EXAMPLE 2. B worked full time as a bank teller from 8:30 a.m. to 5 
p.m. B also worked part time for another employer as an intermediate file 
clerk 25 hours a week, Monday through Friday, from 5:30 p.m. to 10:30 
p.m. B left the part-time job because the long hours of both jobs were too 
much of a strain. 

B's leaving was with good cause since the part-time job was an undue 
risk to health under the circumstances, and the purpose was to remain ful- 
ly employed. (This example applies only to employer ailing situations.) 

EXAMPLE 3. C had worked many years for a paper box manufactur- 
ing company. The employer ordered C and other employees to work in 
an adjacent building which was unheated with a cement floor, and cold 
enough to numb feet and hands. C and the other employees refused. The 
employer then told C and the other employees that the next day all should 
wear warm clothing because they would be expected to work in the un- 
heated building. Even though C did not have warm clothing on that day, 
the employer ordered C to immediately work in the building. C refused 
and left work. Shortly thereafter the employer was ordered by State offi- 
cials to provide heat in the building in question before assigning workers 
in the area. 

C's leaving was with good cause, since the employer's failure to pro- 
vide heat and reasonable temperature for work was an undue risk to C's 
health and intolerable. 

EXAMPLE 4. D had a controlled tuberculosis condition, and had pre- 
viously suffered a perforated ulcer. D complained to the employer of air- 
conditioning drafts at work, and moved about to try to escape the drafts. 
The employer took no action. D suffered a cold for two days in each of 
two weeks, and D's ulcer began to trouble D. D left the work due to the 
air-conditioning problems, and the next day consulted a physician, who 
prescribed two weeks' rest. 

D's leaving was with good cause, since there was an undue risk to D's 
health. D sought corrective action unsuccessfully and D's good faith is 
further established by the prompt consultation of a physician. 

EXAMPLE 5. E had a job in Pomona, California, and lived in Mont- 
clair. E read books and articles about smog in the area. E's opinion was 
that E and the family members had suffered occasional eye irritation and 
possible respiratory irritation, but neither E nor any member of the family 
had consulted a doctor. E requested a transfer to another area but no trans- 
fer was available. E left the work due to the smog and moved to Portland, 
Oregon. 

E's leaving was without good cause, since there was no medical advice 
of an immediate problem, and E took no steps to secure another job be- 
fore leaving based on E's own opinions. Smog, in and of itself, is not an 
undue risk and is not good cause to leave work. 

EXAMPLE 6. F had worked for a firm in a large office in which sever- 
al other co-workers smoked. The employer had not established any sepa- 
rate nonsmoking areas and had placed no restrictions on smoking at 
work, although several employees did not smoke and had previously re- 
quested some limitations or protection from smoking. F developed sensi- 
tivity to tobacco smoke for which F had consulted a doctor. F requested 
that the employer make an adjustment by limiting or restricting smoking 
in the work area, or to transfer F to other work. The employer declined 
the request. F suffered nausea, dizziness, and general chronic irritation 
from the tobacco smoke in the surrounding work area. F left the work for 
this reason. 

E's leaving was with good cause due to the undue risk to F's health 
caused by tobacco smoke in the work area. 

EXAMPLE 7. G was a truck driver. G had repeatedly complained to 
the employer about defective emergency and foot brakes, but the employ- 
er took no action. Finally, in addition to defective brakes, the truck' s bat- 
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tcry became so low G had to crank the truck which rolled backwards and 
crashed into a nearby building. G left the work due to the defective truck. 

G's leaving was with good cause due to the undue risk as to safety. 
NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1256, Unemployment Insurance Code. 

History 

1. New section filed 418-80; effective thirtieth day thereafter (Reeister 80, No. 
16). 

2. Amendment filed 1-28-82; effective thirtieth day thereafter (Register 82, No. 
5). 

§ 1256-16. Voluntary Leaving — Good Cause — Leave of 
Absence. 

(a) Scope. This section deals with the effect that a leave of absence has 
under Section 1256 of the code. Sections 1256-1, 1256-2, and 1256-3 
of these regulations set forth general principles also applicable under this 
section. Whether an individual is disqualified for benefits because he or 
she has voluntarily left his or her most recent work to take time off from 
work depends upon whether the purpose of the absence was for good 
cause. Sections 1256-4 through 1256-23 of these regulations discuss 
what circumstances are good cause. 

(b) Leave of Absence — Existence and Effect. A true leave of absence 
does not exist if an employee merely leaves for a fixed period of time with 
an understanding that he or she will be rehired at the end of that period 
only if work is available. In such a case if no work is available when the 
period expires the employment has been terminated when the employee 
first left and the employee has voluntarily left work at the commence- 
ment of the period. 

A true leave of absence exists if the employer and the employee mutu- 
ally agree that the employee will return to his or her work after a period 
of absence and that the employment relationship is not terminated al- 
though the performance of services is suspended for the period of the ab- 
sence from work. A leaving of work occurs at the commencement of a 
true leave of absence. If the true leave of absence is not mandatory but 
is requested by the employee, or if the employee refuses a mandatory 
leave and files a claim after the reason for the mandatory leave has ended, 
then the employee has left work voluntarily. Whether the employee has 
left for good cause is determined by the purpose or reason for which the 
employee takes or refuses the true leave of absence. If an employee has 
good cause for leaving but either fails to request a leave of absence or re- 
fuses to take one which is available or offered, the good cause may be nul- 
lified. Although a true leave of absence preserves the employment rela- 
tionship, there is a termination of the employment relationship if the 
claimant during the leave demonstrates an intent not to return to work by 
resigning, securing another job, or registering for work. 

If during or at the expiration of a true leave of absence the employer 
replaces, lays off, or discharges an employee, or if the employer fails to 
return the employee to his or her work at the expiration of the leave and 
thus lays off the employee, there is a layoff or discharge at the time of 
such action. 

If a true leave of absence is mandatory due to an employer policy or 
pursuant to a collective bargaining agreement and the employee resigns 
or files a claim before the reason for the mandatory leave has ended, the 
employer is the moving party and the employee has left his or her work 
involuntarily and is not subject to disqualification under Section 1256 of 
the code. 

(c) Employee's Refusal of Leave. An employee who may have good 
cause to leave work temporarily but who refuses a true leave of absence 
offered by his or her employer has voluntarily left work without good 
cause. 

EXAMPLE 1 . The employer required that A leave work because of her 
pregnancy. The employer offered A a leave of absence which, if ac- 
cepted, would have extended for three months after the birth of the child. 
A refused the leave because she felt she would be too busy after the birth 
of the child. Subsequent to the birth of the child, A filed a claim for bene- 
fits. 



When A refused the leave of absence she voluntarily left her work for 
reasons that were not good cause. 

(d) Employee's Failure to Request Leave. Good cause for leaving 
work is nullified if the employee fails to request a leave of absence and 
the following conditions exist: 

( 1 ) The employer has an established leave of absence policy which the 
employee knew or should have known. 

(2) The employer would probably have granted the leave. 

(3 ) An effort by the employee to maintain the employment relationship 
would have been reasonable under the circumstances. 

(4) The leave of absence would have preserved the employment rela- 
tionship. 

EXAMPLE 2. B was required to have surgery. B's employer had no 
provision for any leave of absence. B quit without asking for a leave, un- 
derwent surgery and. upon recovery, filed a claim for benefits. 

Since B had good cause for leaving, the employer had no leave policy, 
and it was clear that a request for a leave would have been futile, B's fail- 
ure to request a leave did not nullify B's good cause due to health prob- 
lems for leaving work. 

EXAMPLE 3. C had child care problems which required C to leave 
work temporarily. Although C was aware of the employer's leave policy, 
C did not request a leave because C did not believe it would be granted, 
and C's employer had indicated a leave would probably have not been 
granted. 

Since it was improbable that C would have been granted a leave, C's 
failure to request a leave did not nullify C's good cause due to child care 
problems for leaving work. 

EXAMPLE 4. D had been granted a two months' leave of absence for 
reasons of health. The collective bargaining agreement provided sick 
leaves could be extended for a maximum of two years. D was still ill after 
the two months and it was unknown when D's health would improve. D 
and the employer mutually agreed an extension of the leave would be 
useless and D resigned. 

Since D had acted reasonably in obtaining a leave for two months, and 
no useful purpose would be served by an indefinite extension, D's good 
cause due to health reasons for leaving work was not nullified. 

EXAMPLE 5. E left work because E had child care problems. E did 
not request a leave of absence because E stated E thought leaves were 
granted only for personal illness. However, E's employer had previously 
granted E two separate leaves because of E's child care problems. 

Since E knew the employer's leave policy and had taken leave in the 
past, E' s voluntary leaving is without good cause due to E' s unreasonable 
failure to request a leave which nullifies E's good cause for leaving. 
NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1256, Unemployment Insurance Code. 

History 

1. New secfion filed 4-18-80; effective thirtieth day thereafter (Register 80, No. 
16). 

2. Amendment of subsection (b) filed 1-28-82; effective thirtieth day thereafter 
(Register 82, No. 5). 

§ 1256-17. Voluntary Leaving — Good Cause — Pensions 
and Retirement. 

(a) Scope. This section relates to whether good cause exists for leaving 
the most recent work when an individual's leaving of work is due to re- 
tirement. Sections 1256-1, 1256-2, and 1256-3 of these regulations set 
forth general principles also applicable under this section. 

(b) Mandatory Retirement. An individual who leaves work due to 
mandatory retirement provisions does so involuntarily and no issue 
arises of disqualification for voluntarily leaving the most recent work 
without good cause. Compulsory retirement of an individual is involun- 
tary and does not raise an issue under Section 1256 of the code regardless 
of whether the retirement is required under collective bargaining agree- 
ment provisions or a policy or practice of an employer in the absence of 
such an agreement. 
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COMMENTS: In general, mandatory retirement is no longer allowed, 
with certain exceptions (see Sections 20980 and 20980.5, Government 
Code, and 29 United States Code 623, 631). 

(c) Optional Early Retirement. General Rule. An individual who exer- 
cises an option for early retirement prior to compulsory retirement ordi- 
narily leaves the most recent work without good cause in the absence of 
other factors. If an employer offers employees who elect to retire prior 
to compulsory retirement age an increased pension or other monetary in- 
ducement, the individual who elects optional early retirement does not 
have good cause to leave work solely due to such monetary inducements. 
An early retirement by a worker under any pension system due to a desire 
to work under and establish pension rights in another pension system is 
a leaving of work without good cause in the absence of other factors. 
However, if additional factors influence an individual's decision to retire 
early, there may be good cause for leaving the work under the circum- 
stances set forth in subdivision (d) of this section. 

If an individual who has retired and draws social security benefits re- 
turns to work in a job which the individual leaves voluntarily because the 
earnings from the job will exceed the earnings limitation under the social 
security law and affect social security retirement benefits, the leaving of 
work is without good cause. 

(d) Other Factors. An individual whose decision to elect early retire- 
ment is substantially motivated by a factor other than monetary induce- 
ments may have good cause for leaving the work if a reasonable person 
genuinely desirous of retaining employment would have retired under 
the circumstances which motivate that individual to retire. Other factors 
which may motivate early retirement include, but are not limited to, the 
following: 

(1) The individual's age. 

(2) The individual's health (see Section 1 256-15 of these regulations). 

(3) Whether the individual's job will be abolished, and if so, the date 
the job will be abolished. 

(4) The length of time between the retirement and the date of mandato- 
ry retirement or the abolition of the job, if applicable. 

(5) The individual's wage at the time of early retirement (see Section 
1256-22 of these regulations). 

(6) The extent and degree of encouragement of early retirement given 
an individual by his or her supervisory personnel. 

(7) Whether a transfer to other employment was offered by the em- 
ployer 

(8) Whether a leave of absence was available to the individual, and if 
so, whether the leave would meet the individual's needs (see Section 
1256-16 of these regulations). 

(9) If the employment is federal employment, consideration is given 
to the findings of the federal agency. The fact that the individual leaves 
federal work due to a desire to work in private employment to establish 
wages for the purpose of federal social security benefits is not, taken 
alone, good cause for leaving work. 

NoTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1256, Unemployment Insurance Code. 

History 

1. New section filed 4-18-80; effective thirtieth day thereafter (Register 80, No. 
16). 

2. Change without regulatory effect amending COMMENTS paragraph filed 
3-30-92 pursuant to section 100, title 1, California Code of Regulations (Regis- 
ter 92, No. 14). 

§ 1256-18. Voluntary Leaving — Good Cause — Personal 
Affairs. 

(a) Scope. This section relates to voluntary leaving of the most recent 
work due to personal affairs concerning financial difficulties, legal and 
business affairs, rest or vacation, return to a former home, or self-ad- 
vancement or self-employment. An exhaustive listing of all types of per- 
sonal affairs which may cause an individual to leave work is not feasible. 
However, the principles stated apply to the conduct of personal affairs 
generally. In addition, other regulations also deal with personal affairs, 
such as Sections 1256-9 to 1256-12 of these regulations on leaving due 



to domestic circumstances. Sections 1256-1, 1256-2, and 1256-3 of 
these regulations set forth general principles also applicable under this 
section. 

(b) Financial Difficulties. An individual who leaves work due to finan- 
cial difficulties has left work without good cause unless there are compel- 
ling circumstances to establish that a reasonable person genuinely desir- 
ous of retaining employment would have left the work. 

EXAMPLE I . A left the work because A was being harassed by credi- 
tors and did not wish to work and turn over A's pay to the creditors. 

A's leaving of work due to financial difficulties was without good 
cause since avoiding payment of debts is not a compelling circumstance. 

EXAMPLE 2. B had an infectious skin disease and needed funds for 
medical care. B could obtain money due B under the employer's annuity 
plan only be resigning. B resigned and received the money for medical 
care. 

B's leaving was with good cause due to the compelling need for funds 
for medical treatment B could obtain in no other way. 

(c) Legal and Business Affairs. An individual who leaves work to at- 
tend to legal or business affairs has left work without good cause unless 
there are compelling circumstances requiring the individual's personal 
attention and the affairs cannot be handled by obtaining a leave of ab- 
sence. 

EXAMPLE 3. C, a cook, was scheduled to work on a ship for an ex- 
tended trip. While on shore leave prior to the trip, C was served with sub- 
poena in a divorce proceeding. The proceeding could not be continued. 
It would substantially affect C's property rights. C informed the ship's 
captain, and left the ship to appear in the proceeding. 

C's leaving was with good cause since C's appearance was necessary 
for protection against substantial threat to C's property rights, and C 
could appear only if C left the work. Neither the court proceeding nor the 
ship's sailing could be delayed. 

(d) Rest or Vacation. An individual who leaves work due to a desire 
to rest or take a vacation has left work without good cause unless the leav- 
ing is reasonably necessary for the protection of the individual's health 
and a leave of absence or transfer to other work was requested but denied 
or would not have been granted by the employer. (For provisions as to 
leaving due to health or physical condition, see Section 1256-15 of these 
regulations. ) 

(e) Return to Former Home. An individual who leaves work due to a 
desire to return to a former home has left work without good cause unless 
there are compelling circumstances to establish that a reasonable person 
genuinely desirous of retaining employment would have left the work. 

EXAMPLE 4. D's wife desired to leave California and return to her 
former home in Pennsylvania. She told D that she would go and take the 
children whether D came or not. D objected but chose to give up his Cali- 
fornia job and return with his family to the former family home in Penn- 
sylvania. 

D's leaving was with good cause under compelling circumstances to 
preserve family unity and his marriage. 

(f) Self-advancement or Self-employment. An individual who leaves 
work to look for other work and has no definite offer of or prospects of 
other work has left work without good cause unless the individual leaves 
part-time work which makes it impossible to look for full-time work so 
that the individual can look for full-time work under circumstances 
where reasonable prospects of other work exist. An individual who 
leaves work to enter self-employment ordinarily has left work without 
good cause but leaves work with good cause if the leaving is from tempo- 
rary work or short-term work to end in the near future and the self-em- 
ployment provides reasonable assurance that a livelihood will be ob- 
tained for a reasonable period of time. (For provisions as to an individual 
who leaves work and has prospects of other work, see Section 1256-19 
of these regulations.) 

EXAMPLE 5. E who was an employee in a boat works had an opportu- 
nity to engage in self-employed crop dusting two weeks before E would 
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be laid off at the boat works. E left the boat works and engaged in the crop 
dusting activity for several months. 

E"s leaving of short-term work was with good cause to engage in 
promising self-employment when confronted with imminent loss of E's 
job. 

NOTEi: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1256, Unemployment Insurance Code. 

History 
1 . New section filed 4-1 8-80: effective thirtieth day thereafter (Register 80, No. 

16). 

§ 1256-19. Voluntary Leaving — Good Cause — Prospects of 
Other Work. 

(a) Scope. This section relates to whether good cause for leaving the 
most recent work exists when an individual leaves work to seek other 
work or to accept other work. Sections 1256-1, 1256-2, and 1256-3 of 
these regulations set forth general principles also applicable under this 
section. 

(b) Seek Other Work. An individual who leaves work to seek other 
work does not have good cause for leaving the work unless the individual 
leaves part-time work to seek full-time work because the part-time work 
prevents an effective search for full-time work. 

(c) Accept Other Work. An individual who leaves work to accept other 
work has good cause for leaving the work if there was a definite assur- 
ance of employment in another substantially better job which is at least 
as permanent as the job the individual leaves, or if other circumstances 
establish that a reasonable person genuinely desirous of retaining em- 
ployment would have left work to accept the other work. 

( 1 ) Definite New Job. Since an individual is expected to take every rea- 
sonable step to preserve continuous employment, good cause for leaving 
a job for another job requires a definite assurance of a starting date on the 
new job. A hope or speculative expectation of obtaining a new job is not 
sufficient to establish good cause for leaving work. However, good cause 
is not negated by leaving the prior job a few days early to move closer to 
the new job or otherwise prepare for the new job, including a reasonable 
rest period if the individual has not recently had a vacation. 

EXAMPLE LA, abookkeeper,leftthejobthedaybefore A'sdefinite 
starting day on a new permanent job for which A had been hired at a sub- 
stantial pay increase. A was to replace a retiring employee on the new job. 
On A" s starting date for the new job, A was unable to begin work because 
the employer notified A that the employee scheduled to retire had 
delayed the retirement. The delay in retirement continued for several 
weeks. 

A' s leaving was with good cause because A had a definite promise and 
commitment to a new job with a definite starting day but the job failed 
to materialize through the new employer's failure to provide the new job. 

EXAMPLE 2. B left the job on the day B was told by B' s new employer 
of a definite starting date a week later. The new job was a permanent job 
closer to B's residence and was offered at a substantial pay increase. B 
had not had a recent vacation. B used the one-week interval between jobs 
to rest and take a vacation. 

B's leaving was with good cause for a substantially better job and the 
one-week vacation interval between jobs was reasonable and did not ne- 
gate good cause. 

(2) Permanence of Jobs. Leaving permanent full-time work to take 
temporary work generally is without good cause. However, it may be 
with good cause if an individual has accumulated substantial rights in 
customary seasonal work and leaves a nonseasonal permanent job to re- 
turn upon recall to the normal seasonal job to preserve the substantial 
rights acquired. Leaving temporary work to accept permanent work is 
generally with good cause even if the permanent work pays the same or 
even less than the temporary work. Similarly, leaving part-time work to 
accept full-time permanent employment is with good cause, but leaving 
full-time work to accept part-time work is without good cause unless the 
individual has compelling reasons such as protection of health for taking 
part-time work (see Section 1256-15 of these regulations for provisions 
as to leaving due to health). 

A claimant who leaves a job due to obtaining a new job by false repre- 
sentations of his or her capability to do the work and is discharged from 



the new job for lack of such capability has left the first job without good 
cause. 

(3) Comparison of Jobs. In determining whether a new job is substan- 
tially better than the prior job, all factors which influence an individual's 
decision to leave the prior job for the new job are considered. These in- 
clude relative pay, opportunities for advancement, skills required, se- 
niority rights, working conditions, and the location and the permanency 
of the jobs. 

Comparing pay and other factors of the old and new jobs to determine 
if the new job is substantially better than the old job cannot be reduced 
to definite standards or a prescribed formula. However, if other factors 
are equal, a pay increase in the new job of more than I09c is usually sub- 
stantial. Pay includes the basic wage, shift differentials, board and room 
furnished by the employer, and guaranteed overtime. Pay also includes 
fringe benefits such as vacation pay and insurance if such fringe benefits 
are currently available or set schedules and information to value the 
fringe benefits for both jobs is available. Speculative fringe benefits 
whose receipt is dependent on contingencies, such as pension, vacation 
and sick leave, are given less weight in pay comparison to the extent that 
their values and the probability of future realization are uncertain. 

In some cases the retention of skills used on a new job but not on the 
old job may justify leaving the old job even if the pay is not substantially 
better on the new job. For example, a stenographer might leave a clerk- 
typist job to take a stenographic job, with good cause, even if no pay in- 
crease were involved, due to the importance of preserving stenographic 
skills to maintain ability for employment at the higher skill. 

EXAMPLE 3. C, an operating engineer, worked varying shifts on any 
day of the workweek and the job was about 25 miles from C"s home. C 
left work for a permanent job of regular 8-hour shifts on only five days 
a week, located four miles from C's home at a 5% pay increase. 

C's leaving was with good cause since the new job was substantially 
better because it was permanent regular shift work located closer to C's 
home, although the pay was not substantially better. 

EXAMPLE 4. D, a sales representative, left one job for another at 
more than a 20% base pay increase and a car allowance more than 40% 
better than the old job. The new job offered no immediate pension plan 
whereas the old job had a pension plan. Considering the pension plan and 
other pay and fringe benefits the new job was substantially more valuable 
than the old. 

D" s leaving was with good cause for a new job with substantially better 
pay and fringe benefit rights. However, the pension benefit was of little 
weight since the future realization of pension was speculative and uncer- 
tain. 

EXAMPLE 5. E was told by the employer that the employer's opera- 
tions were to be moved in the near future. The new location would in- 
volve a trip from E's residence excessive in both cost and distance. E 
sought work with another employer by whom E had previously been 
employed, and obtained an offer of work. E left the work to take E's new 
job. 

E's leaving was with good cause to take the new job since E would 
have had compelling reasons to leave the old job when the transfer to the 
new plant occurred, and loss of E's old job was imminent. 
Note: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1256, Unemployment Insurance Code. 

History 

1. New section filed 4-18-80; effective thirtieth day thereafter (Register 80, No. 
16). 

2. Amendment of subsection (c) filed 1-28-82; effective thirtieth day thereafter 
(Register 82, No. 5). 

§ 1256-20. Voluntary Leaving — Good Cause — Time. 

(a) Scope. This section relates to whether good cause for leaving the 
most recent work exists when an individual's leaving of work is due to 
various time elements which may cause the individual to leave a job, in- 
cluding days of the week, hours, overtime, part-time or full-fime work, 
seasonal employment, and temporary employment. Sections 1256-1, 
1256-2, and 1256-3 of these regulations set forth general principles also 
applicable under this section. 
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(b) Good Cause. An individual iias voluntarily left the most recent 
work with good cause if all of the following conditions exist: 

(1) There was a real, substantial, and compelling reason for leaving 
work due to those conditions of work that relate to the elements of time 
considered in this section. 

(2) The individual informed the employer of the reason for leaving. 

(3) The individual allowed the employer a reasonable opportunity to 
adjust the situation. 

(c) Elements of Time. An individual who leaves the most recent work 
due to objections based on an element of time leaves with good cause 
only if the conditions of subdivision (b) of this section exist and if the 
leaving is due to any of the following: 

( 1 ) Days of the Week. The employer has an unreasonable requirement 
that an employee work on a particular day, holiday, or number of days 
in a week. 

COMMENTS. Paragraph (1) of subdivision (c) refers to a course of 
conduct on the part of the employer that is unreasonable. An employer's 
requirement that an employee work on a particular day, holiday, or num- 
ber of days in a week is reasonable if it is necessary for the conduct of the 
employer's business and is not unusual, arbitrary, or imposed for the pur- 
poses of harassment of the employee. However, satisfaction of the rea- 
sonable requirement test by the employer does not disqualify an individ- 
ual for leaving work without good cause. If the individual meets all of the 
conditions set forth in subdivision (b), he or she has voluntarily left work 
with good cause. 

EXAMPLE 1 . Change in Days of Work. A works in a bakery six days 
a week from Monday through Saturday. A has maintained this schedule 
for two years. Representatives from A's union and the employer negoti- 
ate an agreement requiring the employer to change the shifts of the work- 
ers from six days a week to five days and week. As a result of this change 
A is required to work on Sundays as part of A's five-day shift. A is no 
longer able to obtain adequate child care services for A's three young 
children. A objects to this new work schedule and seeks to modify it by 
discussing the basis for the objection with the employer. Since the em- 
ployer does not accommodate A's request, A leaves work. 

A's leaving was with good cause since adequate child care service is 
a compelling reason for voluntarily leaving work if no reasonable alter- 
native is possible (see Section 1256-10 of these regulations). 

(2) Hours. The individual leaves work because of an objection to split 
shifts, a work schedule that lacks uniformity as to beginning and ending 
times, or to the number of hours worked each day, week or month. 

COMMENTS. Paragraph (2) of subdivision (c) refers to an em- 
ployee's dissatisfaction over the hours of work, whether they involve 
split shifts, hours that he or she considers either too long or too short, or 
the total number of hours worked each day, week, or month. It also refers 
to an employee's dissatisfaction with the hours to the point that it serves 
as a basis for an employee to leave work. If the individual meets all of the 
conditions set forth in subdivision (b), he or she has voluntarily left work 
with good cause. However, mere preference, inconvenience, or slight 
hardship as a result of a claimant's objection to or insistence upon the 
hours of work is not a compelling reason for leaving work. 

EXAMPLE 2. Split Shifts. B is employed as a service station attendant 
on a split shift basis and works 7:00 a.m. to 1 1 :00 a.m. and 4:00 p.m. to 
8:30 p.m., Monday through Friday. The distance from home to work is 
30 miles, which requires a 45-minute commute. Although B attempted 
to rest between shifts, the employer does not permit resting on the prem- 
ises. Since there is no other place where B could reasonably have been 
expected to rest, B voluntarily left work. 

B's leaving is with good cause because the requirement that the em- 
ployee be away from home for 15 hours a day is a compelling reason for 
voluntarily leaving work. 

(3) Overtime, Part-time, or Full-time Employment, Seasonal Em- 
ployment Shift, and Temporary Employment. The individual leaves 
work because of an objection to or insistence upon working overtime, 
part-time or full-time, seasonally, a specific shift, or temporarily. 



COMMENTS. Paragraph (3) of subdivision (c) applies to an individu- 
al who voluntarily leaves work either because of an insistence upon 
working certain periods of time or because of an objection to working 
certain time periods and who bases his or her leaving work on that restric- 
tion or objection. An individual has left work with good cause only if all 
of the conditions in subdivision (b) have been met. In those instances of 
employment that are less than full-time jobs, such as temporary work, or 
part-time work, an individual has a compelling reason for leaving work 
if he or she is prevented from seeking other work while working less than 
full time. Usually an individual working part lime has ample opportunity 
to seek additional work. However, if an undue hardship is created or if 
other reasons exist that meet all of the conditions set forth in subdivision 
(b), then the individual has voluntarily left work with good cause (see 
Sections 1256-1 to 1256-23, inclusive of these regulations for other 
compelling reasons for leaving work). 

EXAMPLE 3. Part-time Employment Restriction. Over the years C 
had been employed as a sugar beet thinner for several different labor con- 
tractors and farmers and had developed a back injury as a result of that 
work. On the advice of C's physician, C secured work as an irrigator for 
two days a week for 10 hours each day. However, due to changes in the 
weather, the employer needed additional help to irrigate the fields. The 
employer needed three irrigators, who could work full-time on a rotating 
shift to cover the full 24-hour period per day, 7 days a week. The employ- 
er was pleased with C s work, and offered C additional hours. C informed 
the employer that working additional hours would aggravate C's back in- 
jury, but that C still wanted to maintain C's part-time hours of employ- 
ment even if C had to work a different shift. Since this plan was not suit- 
able to the nature of the employer's labor needs, the employer denied C s 
request. C left the employment. 

C's leaving is with good cause for health reasons. 

EXAMPLE 4. Part-time Employment Restriction. D was employed as 
a practical nurse in a rest home and worked there on a part-time basis. 
D's hours were increased and for about a year D generally worked full 
time, approximately forty hours each week. Subsequently, D's hours 
were reduced to two days per week, eight hours each day, at the same rate 
of pay. D objected to this new schedule and offered to work vacation re- 
Hef. Since this plan was not suitable to the employer, the employer denied 
D's offer. D left the employment. 

D's leaving is without good cause since D could look for full-time 
work and there was no undue hardship. 

Note; Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1256, Unemployment Insurance Code. 

History 

1. New section filed 4-18-80; effective thirtieth day thereafter (Register 80, No. 
16). 

2. Amendment of subsection (c)(2) filed 1-28-82; effective thirtieth day thereafter 
(Register 82, No. 5). 

§ 1256-21. Voluntary Leaving — Good Cause — Union 
Relations. 

(a) Scope. This section relates to whether good cause for leaving the 
most recent work exists when an individual's leaving of work is caused 
by occurrences relating to union status, union rules, union activities, or 
other circumstances relating to union relations. Sections 1256-1, 
1256-2, and 1256-3 of these regulations set forth general principles also 
applicable under this section. 

(b) Objections to Union. 

(1) An individual's refusal to join or retain membership in or pay an 
agency service fee to a bona fide labor organization which has a collec- 
tive bargaining agreement with the employer which provides that union 
membership or fee payment is a condition of hire or continued employ- 
ment, or an individual's personal objection to all unions, some specific 
unions, union officials, or union practices and policies, is not good cause 
for voluntarily leaving work unless based on a bona fide conscientious 
objection. (For discussion of conscientious objection as a basis for leav- 
ing work, see Section 1256-6 of these regulations.) 
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(2) The result is different if a worker does not have to join a union or 
pay a union fee. If union membership or payment of a union agency ser- 
vice fee is not a condition of hire or continued employment under a col- 
lective bargaining agreement, an individual's refusal to join or to retain 
membership in a bona fide labor organization or pay the fee is not good 
cause for voluntarily leaving work unless the individual's refusal is based 
on a bona fide conscientious objection or the individual is threatened with 
and has a reasonable fear of, or is subjected to, physical injury to force 
him or her to join or to remain a member of a union. 

(c) Union Rule. An individual who voluntarily leaves work as required 
by a union rule to which an employer has not agreed voluntarily leaves 
work without good cause. 

EXAMPLE 1. X and Y, members of the Sailors Union of the Pacific, 
sailed under a Class B permit. A union rule required Class B permit men 
to leave ship after 90 days. X left ship after 90 days at the request of union 
representatives. Y left ship after 90 days on Y"s own initiative due to the 
union rule. The employer had not agreed to the union rule. 

X and Y left work without good cause since they could have remained 
on ship except for the union rule to which the employer was not a party. 

(d) Union Disciplinary Action. An individual who leaves work be- 
cause of union disciplinary action taken against the individual due to an 
infraction of a union rule or other offense against union discipline has 
voluntarily left work without good cause if the action of the union is not 
arbitrary or capricious and if the individual has an opportunity to protest 
the union charge through any customary union procedure. 

(e) Grievance Procedure. Except as provided by Section 1256.2 of the 
code, and except as provided by Section 1256-15 of these regulations 
with respect to a serious injury or illness, an individual who leaves work 
due to any complaint or objection to working conditions, but has not used 
an existing grievance procedure to review the complaint or objection, or 
has filed a grievance but left work prior to disposition of the grievance, 
has voluntarily left work without good cause unless a grievance has been 
filed and there is an unreasonable delay in the disposition of the griev- 
ance. 

COMMENTS. Under Section 1256.2 of the code, an individual leaves 
work with good cause if he or she leaves because his or her employer in- 
tentionally deprived him or her of equal employment opportunities be- 
cause of race, color, religious creed, sex, national origin, ancestry, or 
physical handicap. However, this provision does not apply if the depriva- 
tion is based upon a bona fide occupational qualification or applicable 
federal or state security regulations, or if the employer's action is unin- 
tentional. If the deprivation by the employer is unintentional, the em- 
ployee must make reasonable efforts to provide the employer an opportu- 
nity to remove the unintentional deprivation of equal employment 
opportunities (see Section 1256.2-1 of these regulations). 

(f) Collective Bargaining Agreement. Except as provided by Section 
1256.2 of the code, and except as provided by subdivision (e) of this sec- 
tion, if an individual leaves work due to an employe's violation of a pro- 
vision of a collective bargaining agreement, the individual's leaving is 
with good cause if a reasonable person genuinely desirous of retaining 
employment would have left work under the same circumstances be- 
cause of undue hardship or other real, substantial, and compelling rea- 
sons (see subdivision (i)( 1 ) of this section for the effect of an employer' s 
violation of collective bargaining agreement provisions on wages and 
hours of work). An individual who leaves work as required by a collec- 
tive bargaining agreement provision, to which the employer has agreed, 
leaves work involuntarily in accordance with the agreement and is not 
subject to disqualification under Section 1256 of the code for voluntarily 
leaving work without good cause. If an arbitrator or court has held in a 
final decision that an employer has violated a substantial provision of the 
collective bargaining agreement and thereafter the employer persists in 
the same violation, an individual's leaving of work for this reason is for 
good cause if the violation is of such nature as to cause a reasonable per- 
son genuinely desirous of retaining employment to leave work. 



(g) Employer Discrimination Due to Union Relations. If an individual 
leaves work because the employer has engaged in harassment, discrimi- 
nation, or coercion against the individual to compel him or her to resign 
from or not to join a bona fide labor organization, or because of autho- 
rized union activity, the individual's leavingof work is with good cause, 
except as provided by subdivision (e) of this secUon. If an individual 
leaves work because the employer requires, as a condiuon of continuing 
employment, that the individual join or retain membership in a company 
union dominated by the employer, the leaving is with good cause. 

(h) Union Intimidafion of Employee. 

( 1 ) In the absence of a trade dispute with the employer, if the individual 
is directly threatened with and has a reasonable fear of, or is subjected to, 
physical injury by union members unless the individual conformis to 
union practices or demands not contained in a collecfive bargaining 
agreement, the individual's voluntary leaving of the work due to the 
threat of, or subjection to, physical injury is with good cause. An example 
is direct threats by union members to physically assault an individual 
who produces more than a maximum work quota enforced by a union. 

(2) If an individual who is not a union member has been working but 
is prevented from reporting for work and voluntarily resigns from the 
work because in a trade dispute the union has established picket lines 
which the individual refuses to cross because he or she is directly threat- 
ened with and has a reasonable fear of or is subjected to, physical injury 
by the union members, the individual has voluntarily left work with good 
cause. 

(i) Wages and Hours of Work. 

(1) Collecfive Bargaining Agreement. If an individual voluntarily 
leaves work because the employer changes wages or hours of work in 
violation of the terms of a collecfive bargaining agreement, the individual 
leaves with good cause if prior to leaving the individual has used any ex- 
isfing grievance procedure or complaint remedy, or has filed a grievance 
or complaint and the employer's violation confinues after an unreason- 
able delay in the disposition of the grievance or complaint, and either of 
the following conditions exists: 

(A) The wages paid are substantially less than those specified in the 
collecfive bargaining agreement, or the hours of work are substanfially 
changed from those specified in the collective bargaining agreement. 

(B) The wages paid or hours of work differ from those specified in the 
collecfive bargaining agreement and the individual is subject to union 
disciplinary action if he or she continues to work under condifions in vio- 
lafion of the collecfive bargaining agreement. 

COMMENTS. Occasional requests by the employer that a worker 
work a few minutes overtime ordinarily would not be substanfial breach 
of the collective bargaining agreement. A minor difference in wages 
would jusfify a complaint by the worker with the Labor Commissioner 
but would not jusfify leaving work with good cause unless the worker is 
subject to union disciplinary action if the individual continues working. 
Wages and hours of work may have been negotiated at condifions more 
favorable than those prevailing for similar work in the locality. Thus, the 
employer's changed wages or hours of work in violafion of the collecfive 
bargaining agreement might be equal to or more favorable than the pre- 
vailing conditions but sfill be a substanfial change to jusfify leaving work 
for good cause. Wages and hours of work changed by the employer in 
violafion of the collecfive bargaining agreement to be substanfially less 
favorable than those prevailing for similar work in the locality would al- 
ways be a substanfial change to justify leaving work for good cause. In 
every instance, the individual must take steps to preserve the job, includ- 
ing use of complaint and grievance procedures, prior to leaving work. A 
failure to do so results in a leaving without good cause. 

(2) No Collective Bargaining Agreement. If an individual voluntarily 
leaves work because the employer changes wages or hours of work to 
conditions not conforming to union rules, and the employer has no col- 
lecfive bargaining agreement with the union, the individual has left work 
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without good cause unless any of the reasons specified by subdivision (b) 
of Section 1256-22 of these regulations exists. 

(i) Trade Dispute. During a trade dispute the employer-employee rela- 
tionship is suspended but not terminated. Thus, issues may arise under 
the trade dispute disqualification provided by Section 1262 of the code. 
No issue arises under the voluntary leaving without good cause provi- 
sions of Section 1256 of the code unless there is an unequivocal sever- 
ance of the employment relationship during the trade dispute. Section 
1256-1 of these regulations interprets the circumstances under which 
this severance does or does not occur. When a trade dispute ends, an em- 
ployee's failure to return to work is a voluntary leaving of work raising 
an issue under Section 1256 of the code (see the regulation applicable to 
the particular facts in the series interpreting "good cause" for voluntary 
leaving, Sections 1256-4 to 1256-23, to determine whether there is 
"good cause" for the leaving). 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1256, Unemployment Insurance Code. 

History 

1. New section filed 4-18-80; effective thirtieth day thereafter (Register 80, No. 
16). 

§ 1256-22. Voluntary Leaving— Good Cause— Wages. 

(a) Scope. This section relates to whether good cause for leaving the 
most recent work exists when an individual leaves work due to dissatis- 
faction with wages. Section 1256-21 of these regulations governs if a 
collective bargaining agreement exists. For provisions as to an individual 
who leaves work to seek other work or to accept other work, see Section 
1256-19 of these regulations. Sections 1256-1, 1256-2, and 1256-3 of 
these regulations set forth general principles also applicable under this 
section. 

(b) Good Cause. An individual who leaves work due to dissatisfaction 
with some aspect of wages has left work with good cause if the leaving 
of work is for any one or any combination of the following reasons: 

( 1 ) The wages paid by the employer are less than the minimum wages 
required by federal or state law and the employer refuses to pay such 
minimum wages. 

(2) The individual has no reasonable assurance of payment of wages 
when due, or the employer repeatedly does not pay wages when due, or 
the employer willfully refuses to pay wages when due. 

(3) The individual is notified of a transfer or demotion to another posi- 
tion with the employer at a substantial reduction in pay, or under any con- 
ditions which render the other position not "suitable employment" under 
Section 1258, 1258.5, or 1259 of the code. For example, an individual 
leaves work for good cause, pursuant to Section 1259 of the code, if the 
leaving is due to the fact that an individual after diligently working on a 
piece-rate or commission basis for a reasonable time is paid substantially 
less than the wages prevailing for similar work in the locality. 

(4)The employer substantially breaches the agreement with an em- 
ployee as to the agreed rate of pay. (For breach of other conditions of hire, 
see Sections 1256-21 and 1256-23 of these regulations.) 

(5) The employer makes substantial misrepresentations to the em- 
ployee as to the duties, hours, working conditions, or wages for the job. 

COMMENTS. Under paragraph (3) of subdivision (b), if factors other 
than a pay reduction influence an individual' s decision to leave the work, 
all such factors are evaluated to determine whether a reasonable person 
genuinely desirous of retaining employment would have left the work. 
Additional factors may include skills required and the possible loss of 
skills in the other position, opportunities for advancement and increase 
in pay, seniority and recall rights affected, working conditions, hours of 
work, location of the position and the effect on the distance and cost of 
commuting, any additional expenses due to the other position, time 
worked in the prior job and relative permanency of the new position, the 
individual's prospects for obtaining other employment at a wage com- 
mensurate with prior earnings, and the individual's awareness of the la- 
bor market and the effect upon employment prospects, among others. 



However, a pay decrease of 20% or more, taken alone, is a substantial 
reduction in pay to establish good cause for leaving work where the em- 
ployee is notified of a transfer or demotion to another position with the 
employer. Pay includes the basic wage, shift differentials, board and 
room furnished by the employer, and guaranteed overtime. Pay also in- 
cludes fringe benefits such as vacation pay and insurance if such fringe 
benefits are currently available or set schedules and information to value 
the fringe benefits for the former and other position are available. 

Speculative fringe benefits whose receipt is dependent on contingen- 
cies, such as pension, vacation and sick leave, are given less weight to the 
extent that their values and the probability of future realization are uncer- 
tain. Incentive pay would not be compared unless it is prevailing practice 
in the industry. Moreover, regardless of pay, in some cases the loss of 
skills in another position may justify leaving the work; for example, a ste- 
nographer might refuse a downgrade to a clerk-typist position due to the 
importance of preserving stenographic skills to maintain ability for em- 
ployment at the higher skill. 

(c) No Good Cause. An individual who leaves work due to dissatisfac- 
tion with some aspect of wages has left work without good cause if the 
leaving of work is for any one or any combination of the following rea- 
sons: 

(1) The individual knew the wages at the time of hire but later leaves 
work because such wages are not commensurate with his or her experi- 
ence, or are less than wages paid in prior employment, or are less than 
prevaiUng wages paid for similar work in the locality. 

(2) The work has incidental expenses and the employer has no duty to 
provide for such incidental expenses, such as special clothing, tools, or 
gasoline, and (A) it is customary that the individual worker pays the inci- 
dental expenses; or (B) it is not customary that the individual worker pays 
the incidental expenses but such expenses are minor or are compensated 
by bonus, premium wages, or other remuneration paid by the employer. 

(3) The employer demands reasonable periodic deductions from the 
individual's wages for cash shortages, or breakage or loss of equipment 
caused by the individual's culpable negligence or willful dishonesty. 

(4) The individual's request for a wage increase was denied by the em- 
ployer, if the wages paid were not substantially less than the prevailing 
rate for similar work in the locality and the employer's refusal was not 
a breach of the contract of hire or an act of discrimination. However, if 
the employer's act is discriminatory, such as a denial of like wages to the 
individual for like work performed by other employees of like seniority, 
the individual's leaving of work for such discrimination is with good 
cause. 

(5) The employer refuses to make an advance on wages, except that 
good cause exists if advances are required by the employer's rules and 
the individual meets the requirements of such rules. 

(6) The individual leaves work because it is compensated on a com- 
mission or piece-rate basis but the compensation is not substantially less 
than the prevailing wage for a reasonable time for similar work in the lo- 
cality and the method of compensation is customary in the industry or oc- 
cupation, or the individual fails to work for a reasonable time in order to 
determine the level of compensation. If the prevailing wage cannot be de- 
termined, the individual who leaves work because it is compensated on 
a commission or piece-rate basis has left without good cause unless his 
or her commissions or other remuneration are substantially less than 
prior earnings and the reduction is not due to any fault of the individual 
such as lack of effort or failure to follow the employer's instructions. 

COMMENTS. Subdivisions (b) and (c) of this section do not attempt 
to cover every possible type of situation in which wages issues may arise. 
If a new type of situation not treated in this section arises, the general 
principles of Sections 1256-1, 1256-2, and 1256-3 of these regulations 
would apply. 

NOTE; Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1256, Unemployment Insurance Code. 
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History 
1 . New section filed 4-18-80; effective thirtieth clay thereafter (Register 80, No. 
16). 

§ 1256-23. Voluntary Leaving — Good Cause — Working 
Conditions. 

(a) Scope. This section relates to whether good cause for leaving the 
most recent work exists when an individual leaves work due to various 
aspects of working conditions. Sections 1256-1, 1256-2. and 1256-3 of 
these regulations set forth general principles also applicable under this 
section. 

The "working conditions" discussed in this section include duties or 
requirements of the work, employer niles for the work, the method, man- 
ner, quality, or quantity of work, relations with other employees, and 
work transfer situations. Other working conditions situations are dis- 
cussed in separate regulations (see Section 1 256-14 concerning opportu- 
nity for advancement; Section 1256-15 concerning health, safety, or 
morals; Section 1256-20 concerning days, hours, and shifts of work; 
Section 1256-21 concerning union relations, including violation of col- 
lective bargaining agreements; Section 1256-22 concerning wages is- 
sues; and Section 1256.2-1 concerning discrimination by employers). 

(b) General Principles. An individual who leaves work due to mere 
personal dislike, distaste, or minor inconvenience caused by working 
conditions leaves without good cause. If the working conditions are so 
unsatisfactory as to be intolerable to a reasonable person genuinely desir- 
ous of retaining employment and prior to leaving work the individual has 
taken steps to preserve the job as provided under Section 1256-3 of these 
regulations, there is good cause for leaving the work. An individual who 
has good cause to leave work for intolerable working conditions is not 
required to seek an adjustment from the employer prior to leaving work 
if the employer is unable to remedy the working condition or has pre- 
viously refused the individual's request for adjustment, or the individual 
knows that the employer has refused the requests of other employees for 
an adjustment of the same working condition. 

EXAMPLE 1. The employer repeatedly criticized A in a sarcastic 
manner in front of customers and other employees, despite A's objec- 
tions. The criticism was for A' s errors in the work, for errors not attribut- 
able to A, and for matters unrelated to the work. The criticism was so se- 
vere that A on several occasions had to leave the work station in tears. A 
left the work due to the repeated criticism. 

A's leaving was with good cause due to abusive, hostile, and intoler- 
able treatment. 

EXAMPLE 2. B was a painter and hand decorator. B was placed at 
work near kilns where the heat was intense, then was moved to a location 
with improper lighting. Plaster and water dropped into B's paint and on 
B. On numerous occasions, B complained to the employer of these condi- 
tions. The employer took no action. The conditions continued, and B be- 
gan to have headaches. 

B's leaving was with good cause under intolerable working condi- 
tions. 

EXAMPLE 3. C was a statistician. C left the work because C objected 
to the employer's general policies and to the rote character of the work. 

C s leaving was without good cause since it was due merely to person- 
al distaste and unreasonable. 

EXAMPLE 4. D, a retail salesclerk, was required to work a shift from 
4;30 p.m. to 1 a.m. and report to work again at 7 a.m. without a break of 
at least 8 hours, in violation of state law. D did not complain and did not 
seek a transfer to another shift or work arrangement. D left due to these 
working conditions. 

Although D's leaving would have been with good cause had D com- 
plained and sought adjustment of shifts, D's failure to complain negated 
good cause and the leaving was without good cause, since D's duty to 
preserve the job had not been performed. 

(c) Duties or Requirements of Work. An individual may leave work 
because the employer's work requirements violate the agreement of hire, 
impose duties beyond those of the employee's occupation, or reassign 



work to or from another employee or make changes in the distribution of 
workload among employees. The leaving of work is without good cause 
unless the employer's requirements cause undue hardship to or discrimi- 
nate against the individual worker, or are unreasonable under the circum- 
stances. The employer's requirements are unreasonable under any of the 
following circumstances: 

( 1 ) The claimant is required to perform duties beyond his or her physi- 
cal ability or skills. 

(2) The duties required impose an undue risk of injui"y or illness upon 
the claimant (see Section 1256-15 of these regulations). 

(3) The required duties would be demeaning to the claimant in view 
of the occupation and status of the claimant. 

(4) The employer's requirements are intended to abuse or harass the 
claimant. 

(5) The primary duties assigned to the claimant entitle the claimant to 
a higher wage but the employer pays a lower wage level (see Section 
1256-22 of these regulations concerning wages). 

(6) The primary duties assigned to the claimant are for work on a sub- 
stantially lower skill and status level than the claimant's usual work. 

(7) The claimant reasonably objects to the employer's requirements on 
moral grounds (see Section 1256-15 of these regulations concerning 
leaving work on moral grounds). 

(8) The employer's requirements will substantially increase the claim- 
ant's workload. 

(9) The primary duties assigned to the claimant could cause a loss of 
proficiency in the skills of the claimant's usual occupation. 

EXAMPLE 5. E worked as a parking attendant in a storage garage. Ini- 
tially, E checked automobiles in and out of the garage, and collected fees 
from customers. Due to a shortage of help, the employer required E to 
begin parking automobiles. E made no complaint to the employer or E's 
union, although E was dissatisfied. After several months of work under 
these conditions, E left due to the requirement that E park cars and be- 
cause E considered this a violation of the agreement of hire with the em- 
ployer. 

E's leaving was without good cause since the employer's action was 
reasonable and E made no complaint or effort to seek adjustment. 

EXAMPLE 6. F was over 50 years old and worked in a warehouse. F 
originally had a workload of lifting and stacking not over 300 cases 
weighing 65 to 80 pounds over a 10-day period. The employer increased 
this 10 1,000 cases in a 10-ay period. F requested aid, but the employer 
refused. F left the work because F believed F' s health was threatened and 
there was an undue risk. 

E's leaving was with good cause in view of the undue risk. 

EXAMPLE 7. G requested a transfer to another department or a salary 
increase, when a new supervisor took over and assigned minor additional 
duties to G on a temporary basis. The employer refused the transfer and 
salary increase. G v/ould have continued the work had the salary increase 
been granted. G left the work when G's requests were refused. 

G's leaving was without good cause, since the additional duties were 
temporary and minor, and the employer' s requirements were not unrea- 
sonable. 

EXAMPLE 8. Situation 1. H, a doctor's receptionist, left work be- 
cause H was required to wash windows daily. 

Situation 2. 1, a cook' s helper, left work because I was required to wash 
kitchen windows daily. 

H's leaving was with good cause since washing windows is demean- 
ing for the occupation of receptionist. I' s leaving was without good cause 
since washing kitchen windows is not demeaning for the occupation of 
cook's helper and is not a substantial departure from the usual work. 

(d) Employer Rule. If a claimant leaves work because he or she objects 
to an employer's mle which applies to all or a group of employees, the 
leaving is without good cause unless the employer enforces the rule only 
against and harasses the claimant who suffers significant inconvenience, 
or enforcement of the rule would create undue hardship for the claimant. 
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or the rule is unreasonable. An employer rule is unreasonable under any 
of the following circumstances: 

( 1 ) Compliance with the rule is impossible for the claimant due to rea- 
sons such as physical limitations which are peculiar to him or her and, if 
the reasons are not apparent, are made known to the employer or the em- 
ployer's representative. 

(2) A new and unreasonable burden would be imposed on the claim- 
ant. 

(3) The rule is not designed to protect or preserve the employer's busi- 
ness interests. 

(4) The claimant reasonably and in good faith believes compliance 
with the rule would result in a violation of the law, objects or makes a rea- 
sonable effort to object to the employer, and the employer makes no rea- 
sonable effort to explain the basis for the rule to the employee. Whether 
compliance with the rule would be a violation of the law is not determina- 
tive. 

(5) The claimant reasonably believes compliance with the rule would 
cause an undue risk of injury or illness (see Section 1256-15 of these reg- 
ulations). 

EXAMPLE 9. J agreed when hired to submit to a polygraph test re- 
quested of all employees by the employer in the event of cash shortages 
or thefts from the employer. One year later the employer had cash short- 
ages and required that J submit to the polygraph test as a condition of con- 
tinued employment. J left the work as a result. 

J's leaving was with good cause since J is entitled to the presumption 
of innocence and the rule is unreasonable even though agreed to by J. 
Note: For nongovernmental employers, demanding or requiring a poly- 
graph test as a condition of employment or continued employment is pro- 
hibited by Section 432.2, Labor Code. 

EXAMPLE 10. K, a retail clerk, submitted some incorrect prior em- 
ployment experience information at the time of hire. On several occa- 
sions after hire, K was required to submit further prior employment expe- 
rience information in accordance with employer procedures for all 
employees. K left work in anger when a further request for such informa- 
tion was made by the employer. 

K's leaving was without good cause since the employer is entitled to 
insist on accurate prior employment experience information and mere 
anger is not sufficient to justify leaving the work. There was no haras- 
sment and no abuse. 

(e) Method, Manner, Quality, or Quantity of Work. A claimant who 
leaves work due to an objection to the method or manner of work per- 
formance or to the quality or quantity of the work required or to materials 
used in the work leaves without good cause unless one or more of the fol- 
lowing circumstances is present: 

(1) The employer uses a method or manner of work which is not cus- 
tomary and thus reduces or will reduce the claimant's earning power. 

(2) The methods and quality of work are inferior and will adversely af- 
fect the reputation and integrity of workmanship which is an essential 
customary feature of the claimant's usual occupation. 

(3) The claimant will suffer a potential loss of skills due to a low quan- 
tity of work. 

(4) The employer substantially increases the quantity of work required 
without increasing wages (see Section 1256-22 of these regulations for 
discussion of wages issues). 

(5) There is an undue risk of injury or illness or a serious risk to morals 
(see Example 6 above, and see Section 1256-15 of these regulations for 
discussion of situations involving health, safety, or morals). 

EXAMPLE 11. L is paid on a piecework basis for packing crates of 
produce. The prevailing custom is to deliver crates on a gravity belt. The 
employer does not use a gravity belt, although prevailing wages per crate 
are offered. This reduces L's earning power. L complains to the employ- 
er, who refuses to supply a gravity belt delivery system. For this reason, 
L leaves the work. 

L's leaving is with good cause since L's earnings power is adversely 
affected by the employer's failure to use customary work methods. 



EXAMPLE 12. M is a highly skilled carpenter with a reputation for 
integrity of work. M's employer issues instructions for production of 
cicariy inferior products. The work would have been identified with M 
and M's reputation damaged. M objects; the employer insists on the in- 
stmctions. M leaves the work due to the threat to M's reputation. 

M's leaving is with good cause since M's reputation is essential in M's 
highly skilled occupation and it is threatened by the employer's ordered 
work methods. 

(f) Relations With Other Employees. A claimant who leaves work due 
to mere annoyance with or general dislike to another employee or his or 
her supervisor leaves without good cause. A claimant leaves with good 
cause if he or she leaves work due to a course of conduct by another em- 
ployee or his or her supervisor which subjects the claimant to continued 
abuse, endangers the claimant's health or safety by such conduct as ac- 
tual or threatened violence or acts affecting the claimant's mental well- 
being, causes demands for an unreasonable quantity of work to be pro- 
duced by the claimant, or unreasonably discriminates against the 
claimant. 

EXAMPLE 13. N, a new employee, believed that another employee 
was not doing a fair share of filing work. N' s workload was not increased 
by any shirking of the other employee. N's request for transfer to other 
work was denied. N left the work due to the other employee's low pro- 
duction. 

N's leaving was without good cause since no increased workload was 
imposed on N and the shirking of another employee was the problem of 
the employer without significant effect on N. 

EXAMPLE 14. O was an automobile messenger required to use O's 
own automobile in the work. O had advised the employer of prior break- 
downs but did not tell the employer about a broken spring because O was 
"tired" of doing so. O's supervisor reprimanded O for failure to report the 
problem. O thereupon left the work. 

O's leaving was without good cause since the supervisor was reason- 
able and did not engage in a course of conduct amounting to hostility or 
harassment or abuse. O had no good reason for failure to report the bro- 
ken spring. 

EXAMPLE 15. P had worked as a senior investment analyst for 18 
years. P's new supervisor was 15 years younger. P believed the supervi- 
sor refused to recognize P's experience, and P did not report details of the 
work to the supervisor, as required. The supervisor tried to discuss im- 
provements in relationships with P, but P was unreceptive. P left the work 
on the following day due to the relationship with the supervisor. 

P's leaving was without good cause, since the supervisor was not abu- 
sive or hostile but in fact was trying to improve the situation in good faith. 
Mere resentment and a "generation gap" do not establish good cause to 
leave work. 

EXAMPLE 16. Q, a bookkeeper, objected to her supervisor about re- 
peated offensive rubbing and touching of her body. The supervisor be- 
came extremely critical of Q' s work, yelling and cursing at Q, and asked 
personal questions about Q's relationship with her boyfriend. The super- 
visor became angry over Q's misunderstanding of work instructions, 
shoved Q, and shouted that Q was stupid and ignorant. Q left the work 
due to these occurrences. 

Q's leaving was with good cause due to the pattern of abusive conduct 
and intolerable treatment by the supervisor. 

(g) Transfer. 

( 1 ) A claimant who either resigns or elects to be laid off or discharged 
rather than accept a transfer to other work has voluntarily left the work. 
If the transfer is to reasonably related work at a reasonably comparable 
rate of pay, the leaving of work is without good cause. 

(2) A leaving of work rather than accept a transfer to other work is with 
good cause under any of the following conditions: 

(A) The transfer is to work unrelated to the last work and also unrelated 
to any work within the claimant's prior training, experience or qualifica- 
tions. 
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(B) The transfer is to work which would cause the claimant to lose pro- 
ficiency in his or her highest skill, except that there is no good cause for 
leaving work if the transfer is a return to work previously performed 
where the claimant's work in a new position has been unsatisfactory. 

(C) The transfer would cause the claimant to suffer a substantial wage 
reduction (see Section 1256-22 of these regulations for interpretation of 
wages issues, including what is a "substantial" reduction). 

(D) The transfer is to work which the claimant cannot perform due to 
his or her health, safety, or morals factors (see Section 1256-15 of these 
regulations for discussion of leaving due to health, safety, or morals fac- 
tors). 

(3) A claimant who leaves work because a requested transfer is refused 
by the employer leaves work without good cause if the leaving is for non- 
compelling personal reasons, such as personal convenience, prestige, or 
self-advancement. The claimant's leaving of work because a requested 
transfer is not made by the employer is with good cause if either of the 
following conditions exists: 

(A) The employer's refusal or failure to make the requested transfer 
is the result of a misrepresentation of the claimant's work or due to dis- 
crimination by the employer against the claimant. 

(B) The claimant has requested the transfer for compelling reasons 
such as his or her health, morals, or safety factors (see Section 1256-15 
of these regulations for discussion of leaving due to health, morals, or 
safety factors). 

NoTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1256, Unemployment Insurance Code. 

History 
1. New section filed 4-18-80; effective thirtieth day thereafter (Register 80, No. 
16). 



§ 1256-30. Discharge for Misconduct — General Principles. 

(a) Scope. This section relates to general principles for discharge for 
misconduct connected with the most recent work. Sections 1256-31 to 
1 256-^3, inclusive, of these regulations, relate to specific reasons for dis- 
charge for misconduct. An individual who accepts future work but en- 
gages in conduct which causes the employer to prevent or prevents com- 
mencement of this work, has not been discharged for misconduct but the 
issue is raised of whether the individual has refused suitable work with- 
out good cause and is disqualified under subdivision (b) of Section 1 257 
of the code. See Sections 1256-1 and 1256-2 of these regulations for in- 
terpretations of voluntary leaving, as distinguished from discharge, and 
of most recent work. 

(b) Elements of Misconduct. Misconduct connected with his or her 
most recent work exists for an individual's discharge if all of the follow- 
ing elements are present: 

(1) The claimant owes a material duty to the employer under the con- 
tract of employment. 

(2) There is a substantial breach of that duty. 

(3) The breach is a willful or wanton disregard of that duty. 

(4) The breach disregards the employer's interests and injures or tends 
to injure the employer's interests. 

(c) Causal Connection. To constitute a discharge for misconduct, there 
must be a causal relationship between the individual's act or acts of mis- 
conduct and the discharge. Condonation results when the employer does 
not with reasonable promptness exercise the right to discharge an em- 
ployee who has engaged or participated in an act or acts of misconduct. 
However, delays imposed upon the employer's prompt discharge action 
by collective bargaining procedures or other circumstances beyond the 
employer's control do not result in condonation. 

(d) Other Acts or Omissions. Mere inefficiency, unsatisfactory con- 
duct, failure in good performance as the result of inability or incapacity, 
inadvertence or ordinary negligence in isolated instances or good faith 
errors in judgment or discretion are not misconduct, except that in cases 
of ordinary negligence, misconduct may be found where the claimant has 
been previously warned or reprimanded for prior similar acts of ordinary 
negligence and has the ability and capacity to perform satisfactorily. 



Prior warnings or reprimands, however, do not convert to misconduct an 
employee's failure to perform satisfactorily due to inability or incapac- 
ity. A claimant's participation in illegal or criminal actions while away 
from the place of employment usually is not connected with the work and 
is not misconduct. 

(e) Discharge — Right of Employer. Misconduct is not established 
merely because an employer has and exercises a right to discharge an em- 
ployee. 

COMMENT. Subdivision (a) refers to the distinction between a dis- 
charge for reasons constituting misconduct and a failure to accept suit- 
able work because of acts of misconduct. On the one hand, the employee 
is already working and is discharged for engaging in an act or acts which 
are misconduct under Section 1256 of the code. On the other hand, the 
misconduct occurs before the claimant has started working for an em- 
ployer. In the latter case, the claimant is disqualified under subdivision 
(b) of Section 1257 of the code, while in the former, the disqualification 
is based on Section 1256 of the code. 

EXAMPLE 1. A received a referral from a private employment 
agency. After an interview, A was told to report for work the following 
day. Before reporting for work, A had "a few drinks." Upon reporting for 
work, A was told by the foreman that there was no work because A had 
been drinking. 

A has not been discharged, but instead has refused an offer of work. 
The issue is whether A is disqualified for refusing an offer of suitable 
work without good cause, not whether A has been discharged for work- 
connected misconduct. 

Paragraph ( 1 ) of subdivision (b) requires that a claimant oe a duty to 
the employer under the contract of employment. Thus, an individual sub- 
ject to the misconduct provisions, must have violated an express or im- 
plied agreement of employment with his or her employer. The violation 
must either injure or tend to injure the employer's legitimate business in- 
terests, or both. 

The claimant's misconduct must be connected with the claimant's 
work. This includes not only acts of misconduct which occur during nor- 
mal working hours at the place of employment, but also includes conduct 
off the job which injures or tends to injure the employer's interests (see 
Section 1256-33 of these regulations). 

EXAMPLE 2. B, a pharmacist, was arrested in B's home and charged 
with illegal possession of narcotics. Upon return to work, B was sus- 
pended and ultimately discharged after being convicted of the charge. 

B's discharge is for misconduct as the conduct injures the interests of 
and violates the material duty owed to, the employer even though B's ac- 
tivities took place away from the job. 

Paragraph (2) of subdivision (b) requires that there be a substantial 
breach of the material duty owed to the employer. This requires an analy- 
sis to determine the severity of the employee's actions. Where the ordi- 
nary negligence of the claimant has resulted in the minimal injury to the 
employer's interests, the breach is not substantial unless the claimant has 
been previously warned or reprimanded about this type of negligence and 
has the ability and capacity to perform satisfactorily. Thus, a janitor who 
negligently fails to empty a wastebasket or dust a desk and is discharged 
is not disqualified for misconduct unless there had been previous warn- 
ings or reprimands for this type of conduct and the janitor has the ability 
and capacity to perform satisfactorily. 

On the other hand, where the employer's interests have been more se- 
verely damaged by the grossly or substantially negligent or deliberate 
acts of the claimant, misconduct may be found even without previous 
warnings or reprimands for prior similar acts. Typically, such acts usual- 
ly involve gross negligence or an element of willfulness and are more se- 
rious than cases of ordinary negligence. Employees having responsibility 
for large sums of money or valuable property, or employees whose ac- 
tions directly affect the safety of themselves or others, are held to a strict- 
er standard of conduct. 

EXAMPLE 3. C, a taxi driver, fell asleep while transporting passen- 
gers and became involved in an accident with another car. C admitted that 
prior to the accident, C had not obtained customary sleep and felt tired 
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and that the car heater was on and the windows closed. C asserted that C 
had not felt tired enough to fall asleep and had no idea that C might fall 
asleep. C produced no medical explanation of a physical ailment which 
would cause any sudden sleepiness. The employer discharged C. 

C s discharge was for misconduct. Since a motor vehicle is recognized 
as a dangerous instrumentality, C had a high degree of responsibility to 
the employer, to the drivers of other automobiles, and to the taxicab pas- 
sengers who had to rely upon C for safe passage. It is well known that 
falling asleep is a common cause of automobile accidents. C, as the driver 
of the taxicab, had an added responsibility in taking proper precautions 
for C's safe handling of the vehicle. C's failure to take such precautions 
manifests a high degree of carelessness if not a deliberate disregard of the 
standards of behavior which the employer had the right to expect of C. 
C did not deliberately fall asleep but did willfully continue to drive the 
cab even though C felt tired and was fully aware of what could happen 
if C were to fall asleep at the wheel. 

EXAMPLE 4. D, a registered nurse, changes the dosage of medication 
administered to a patient without first consulting with a prescribing phy- 
sician or anyone else with authority to give permission. The employer 
discharged D. 

D's discharge is for misconduct since D was acting negligently in a 
particularly responsible position. 

EXAMPLE 5. E, a normally efficient clerk, fails to file correspon- 
dence properly, causing difficulty within the office. E was discharged. 

E\s discharge is not for misconduct since the incident is an isolated in- 
stance of negligence without prior warning. 

Paragraph (3) of subdivision (b) requires that the breach be a willful 
or wanton disregard of the duty owed by the claimant to the employer un- 
der the contract of employment. This does not mean that the claimant 
must deliberately perform the act of misconduct to injure the employer's 
interests. It means that the claimant knew or should have known that the 
actions were not in line with the standards of behavior expected as an em- 
ployee of the employer. Thus, misconduct generally does not exist if the 
claimant has been merely inefficient, has failed to perform well due to 
inability or incapacity, or has been inadvertent or ordinarily negligent in 
isolated instances or good faith errors of judgment or discretion. This is 
because the element of willfulness is not present. However, this element 
of willfulness may be found despite acts of ordinary negligence if the 
claimant has been previously warned or reprimanded for prior similar 
acts and has the ability and capacity to perform satisfactorily. 

Examples of unsatisfactory conduct which usually are not misconduct 
in the absence of prior warnings or reprimands are isolated instances of 
tardiness or absence, annoying other employees such as horseplay or jok- 
ing or excessive conversation or talking at work, or the violation of any 
minor and less significant rule or standard of behavior. 

EXAMPLE 6. F, a pasteurizer at a creamery, failed to pasteurize milk 
on occasions at proper temperature. F held milk in vats an excessive time, 
resulting in milk with an undesirable flavor. In one instance, the improper 
pasteurization caused the spoilage of about three hundred gallons of 
milk, and a considerable financial loss to the employer. The employer 
discharged F. Prior to the discharge, F and supervisor had discussed the 
quality of work. Although F was of the opinion that the work had im- 
proved after those discussions, the supervisor believed that F had failed 
to improve sufficiently to warrant retention of F's services. 

F's discharge is not for misconduct since the facts disclose no more 
than inefficiency or unsaUsfactory performance. Fdid not willfully or in- 
tenfionally disregard the employer's interests. The occurrences forming 
the basis for the discharge were not deliberate violations of the standai'd 
of good behavior which the employer had the right to expect of F. 

A claimant will often be discharged for actions deliberately com- 
mitted. If an employee deliberately embarks upon a course of action 
which the employee knew, or reasonably should have known, is substan- 
tially injurious to the employer's interests, the employee demonstrates a 
willful or wanton disregard of the employer's interests. Accordingly, in 
such cases the determination usually will be that the claimant was dis- 



charged for misconduct, even in the absence of prior warnings or repri- 
mands. On the other hand, if the injury to the employer's interests is trivi- 
al and inconsequential, and not substantial, such action standing alone, 
will not usually amount to misconduct, even though deliberate. 

Paragraph (4) of subdivision (b) requires that the claimant's actions in- 
jure or tend to injure the employer's interests. Acts which tend to injure 
the employer' s interests are acts on the claimant's part that could possibly 
cause financial loss, or loss of business, property, or customers, and dam- 
age incurred such as disruption of production, of normal lines of commu- 
nication, or control, or discipline. The employer does not have to actually 
suffer any financial loss or a loss of control or discipline or a slow-down 
in production by the claimant's actions. It is sufficient if the claimant's 
actions logically and reasonably injure or tend to injure the employer's 
interests. This potential injury to the employer's interests may exist even 
if the claimant's acts are committed away from work. 

EXAMPLE 7. G, a pharmacist, is arrested in G's home and charged 
with illegal possession of narcotics. Upon return to work. G was sus- 
pended and ultimately discharged after being convicted of the charge. 

G"s discharge is for misconduct even though the act was committed 
at home and away from the job. G's illegal possession of narcotics was 
an offense so closely related to G's occupation with the employer as to 
destroy G's suitability for employment as a pharmacist. The fact that the 
employer was not tangibly or financially injured by G's arrest and con- 
viction is not relevant in view of the potential injury. 

Subdivision (c) states the requirement that there be a causal relation- 
ship between the individual's act or acts of misconduct and the subse- 
quent discharge. The discharge must be for misconduct in order for the 
claimant to be disqualified under Section 1256 of the code. If a substan- 
tial motivating factor for the discharge is not an act of misconduct, the 
discharge is not for misconduct. Additionally, even though the claimant 
has engaged in acts which are misconduct under this section, condona- 
tion may be inferred if the employer does not reasonably promptly initi- 
ate procedures to exercise the right to discharge the claimant. 

Several situations pose a problem as to condonation. One is where the 
claimant has engaged in an act of misconduct but is not promptiy dis- 
charged by the employer. Subsequently, the claimant is discharged for 
another reason. Unless this other reason amounts to misconduct as de- 
fined under this section, the discharge is not for misconduct. 

EXAMPLE 8. H, a bookkeeper, embezzled $250 from the employer 
to keep H's son from going to jail. The employer discovered the em- 
bezzlement but in view of the circumstances decided to give H another 
chance if H agreed to repay the money in weekly payments. Two weeks 
later the employer concluded that the probability was high that H would 
again embezzle due to the need for money for the son, and discharged H. 

H's discharge is not for misconduct since the direct cause was the em- 
ployer's conclusion that H would embezzle again. The indirect cause was 
the prior embezzlement. The fact that H's discharge had an indirect con- 
nection with the prior embezzlement does not mean the discharge was for 
.embezzlement. The direct cause was not an act of misconduct com- 
mitted by H. 

Another situation under subdivision (c) arises when the employer con- 
dones an act of misconduct and does not promptiy exercise the right to 
discharge the employee. Later, in a change of mind, the employer dis- 
charges the employee for the prior misconduct. Once the prior miscon- 
duct has been condoned, it can no longer be the direct cause of discharge. 
The most frequent act of condonation occurs when the employer fails to 
promptly discharge an employee. 

EXAMPLE 9. J fought with a co-worker while on the employer's 
premises. This created a strained relationship between the two workers 
and continued until J' s discharge a year later. About nine months after the 
encounter J attempted to resign but was dissuaded by the employer. A 
few months later, while J was on vacation, two co-workers, including the 
one with whom J had previously fought, demanded that J be discharged 
or accept their resignations. The employer told J not to return to work. 



Page 77 



(4-1-90) 



§ 1256-31 



BARCLAYS CALIFORNIA CODE OF REGULATIONS 



Title 22 



J's discharge is not for misconduct since the basic cause was not the 
akercation with the co-worker, but rather the uUimatum of the two co- 
workers. The one-year delay resulted in condonation in view of the em- 
ployer's reluctance to accept J's previous resignation attempt. 

EXAMPLE 10. K was absent from work and failed to give notice to 
the employer. A month later, K was allegedly drinking during working 
hours, which led to difficulties with other employees. About a month af- 
ter the alleged drinking incident, the employer discharged K. 

K's discharge is not for misconduct. While there was justification to 
discharge K for the unreported absence or for the alleged drinking on the 
job, the discharge was not related to these acts of misconduct. Tlie em- 
ployer's three-week delay implied condonation of the two known acts 
of misconduct and there was no causal connection between the acts and 
the discharge. 

The two preceding examples illustrate the need for the employer to 
make a prompt decision on whether to retain an employee who engages 
in an act of misconduct. Any delay of longer than a few days implies that 
the alleged act of misconduct was not the direct cause of discharge. How- 
ever, it is possible for an employer to initiate procedures promptly to dis- 
charge an employee after the misconduct but have the actual termination 
delayed for reasons beyond the employer's control. This may occur when 
the collective bargaining agreement requires an employer to follow cer- 
tain procedures before discharging an employee for cause. Also, the ac- 
tual discharge date may be delayed due to the necessity of locating a re- 
placement. 

EXAMPLE 11 . L, a guard, left L's security post early and had another 
guard punch L's time card out at the regular quitting time. The employer 
questioned L, but told L to return to work and did not dismiss L. The em- 
ployer requested a guard from a plant protection service. However, the 
service could not obtain the needed personnel to fill the order for 1 3 days. 
When the service became available, the employer discharged L and told 
L that the reason was the previous misconduct. 

L is disqualified even though the discharge came 1 3 days after the mis- 
conduct. This delay did not amount to condonation since the employer 
immediately after the incident took steps to interview L and the others in- 
volved and initiated arrangements to replace L and did so as soon as the 
arrangements could be completed. 

In another situation a claimant may be discharged for misconduct 
based upon a prior pattern of misconduct for which warnings or repri- 
mands were given even though the last act of the claimant may not be 
misconduct by itself (see also Section 1256-36 of these regulations relat- 
ing to insubordination). 

EXAMPLE 12. M repeatedly overstayed M's lunch hours and coffee 
breaks and was repeatedly warned. M was given one final warning about 
this activity. M was shown a diagram of the way the employer wanted 
books displayed for sale. M refused to follow the instructions and was 
discharged. The employer cited M's record of overstaying rest periods 
and M's refusal to display books as instructed as the reasons for the dis- 
charge. 

M's discharge is for misconduct. While the act which finally culmi- 
nated in the discharge was different from the previous misconduct, M's 
long record of overstaying rest periods, for which prior warnings were 
given, indicated that the discharge was for misconduct. 

Subdivision (d) states a negative definition of misconduct. A claim- 
ant's mere inefficiency, unsatisfactory conduct, a failure to perform well 
as the result of inability or incapacity, inadvertence or ordinary negli- 
gence in isolated instances, or good faith errors in judgment are not mis- 
conduct because the basic elements of the positive definition of miscon- 
duct are not fulfilled. 

EXAMPLE 13. N had a single heated exchange with the employer in 
which N shouted an offensive and obscene remark after being threatened 
with a future discharge. N was discharged. 

N's discharge is not for misconduct. The conduct was a simple mistake 
or an error in judgment. This is not a substantial breach of the duty owed 
to the employer's interests. 



The last sentence of subdivision (d) states that a claimant's participa- 
tion in alleged or criminal actions while away from the place of employ- 
ment usually is not connected with the work and is not misconduct. How- 
ever, Section 1256.1 ofthe code may be applicable; see Section 1256.1-1 
of these regulations. 

EXAMPLE 14. (See also Example 2 above.) O was discharged from 
O's job as a janitor at a military base after being arrested and convicted 
of drunk driving while off duty. 

O's discharge is not for misconduct because O was off duty and the 
acts did not tend to substantially injure the employer's interests. 
NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 1256 and 1257, Unemployment Insurance Code. 

History 

1. New section filed 4-18-80; effective thirtieth day thereafter (Register 80, No. 
16). 

2. Amendment of subsection (e) filed 1-28-82; effective thirtieth day thereafter 
(Register 82, No. 5). 

§ 1 256-31 . Discharge for Misconduct — Absence from 
Work. 

(a) Scope. This section relates to discharges for misconduct due to ab- 
sence from work. Section 1 256-30 of these regulations set forth general 
principles also applicable under this section. 

(b) Excused Absences. If an employer has given an employee prior ap- 
proval for an absence from work, or grants approval when notified by the 
employee of an absence, a discharge of that employee for that absence 
from work is not for misconduct unless unusual circumstances are pres- 
ented. 

Employer rules or collective bargaining agreement terms may provide 
procedures governing requests for extension of a leave of absence. Rea- 
sonable steps to substantially comply with such procedures is a duty of 
the employee, and a discharge for failure to so comply is for misconduct. 

An employee who has been granted an indefinite leave of absence for 
a specific purpose which is accomplished and who thereafter engages in 
other unauthorized activities for the balance of his or her absence without 
notice to the employer, may be discharged for this reason. This employee 
is discharged for misconduct unless there are compelling reasons for the 
continued absence and the failure to give notice. 

If an employee deliberately gives false reasons to the employer to ob- 
tain a leave of absence from work and the employee knew or should have 
known that the leave of absence would not have been approved by the 
employer had the true reasons for the absence been known, a discharge 
ofthe employee for dishonesty in these circumstances is for misconduct. 

(c) Unexcused Absences. Except for an isolated instance of a short pe- 
riod of unexcused absence for the first time due to an employee's good 
faith error in judgment, and except as provided in subdivision (d) of this 
section, an employee who is discharged by the employer due to the em- 
ployee" s absence from work without prior approval of the employer is 
discharged for misconduct if any of the following conditions exists: 

( 1 ) The employee did not have a real, substantial, and compelling rea- 
son for, and continuing during the period of, the absence from work of 
such nature that a reasonable person genuinely desirous of retaining em- 
ployment would have been absent from work, and the employer has not 
condoned the employee's absence by failing to warn or reprimand the 
employee if prior similar unexcused absences from work have occurred. 

(2) The employee has not, personally if reasonably possible or by a re- 
hable agent and with reasonable promptness under the circumstances, 
notified the employer ofthe employee's absence from work and the rea- 
sons for the absence, where notice to the employer is reasonably feasible, 
and there is no real, substantial, and compelling reason to excuse the fail- 
ure to give such notice. 

COMMENTS. An employee who is absent from work without prior 
approval of the employer under circumstances which reasonably justify 
an inference that the employee intends never to return to work has volun- 
tarily left his or her work, even if the employer later purports to discharge 
the employee (see Sections 1256-1 to 1256-23, inclusive, of these regu- 
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lations for interpretations as to whether particular reasons for voluntarily 
leaving work are good cause for the leaving). 

In determining whether a discharge is for misconduct where an unex- 
cused absence is involved, the primary elements are whether the absence 
was due to compelling reasons, and whether the employee notified the 
employer in order to protect his or her job or, if not, had compelling rea- 
sons for the failure to give notice. A first-time short period of absence 
generally is not misconduct warranting discharge, unless aggravated by 
facts imposing an unusual duty in a particular case. Compelling reasons 
for absence combined with adequate and prompt notice to the employer 
mean that any discharge based on the absence is not for misconduct. 
Compelling reasons for absence but an inexcusable failure to give notice 
to the employer mean that a discharge for the failure to give notice is for 
misconduct, even though the absence itself is justified by the compelling 
reasons. Noncompelling reasons for absence justify discharge for mis- 
conduct even if prompt notice to the employer is given, unless condoned 
by lack of prior warnings or reprimands as discussed below. 

If compelling reasons for an employee's absence from work exist, as 
interpreted under subdivision (c) above, prior warnings or reprimands by 
the employer do not negate the compelling reasons. Prior warnings or 
reprimands are pertinent, however, if the employee does not have comp- 
elling reasons. In that case, since the lack of prior warnings or reprimands 
by the employer condones a pattern of unexcused absences, the em- 
ployee's lack of willfulness in violating any duty to the employer is ap- 
parent; there is no misconduct. On the other hand, an employer's prior 
warnings or reprimands for unexcused absences due to noncompelling 
reasons followed by a repeated similar absence justifies a discharge for 
misconduct even if the employee notifies the employer of his or her un- 
warranted absence for noncompelling reasons. Prior notice does not con- 
vert noncompelling reasons to compelling reasons, and the employer has 
not condoned unexcused absences. 

A compelling reason for an unexcused absence may also justify failure 
to give notice to the employer. For example, a death of a member of the 
employee's family, as defined by Section 1256-9 of these regulations, 
excuses the absence and also excuses failure to give notice, and there is 
no misconduct to warrant a discharge. 

The employee's obligation to give notice to the employer of the rea- 
sons for an unexcused absence include the duty to give continuing notice 
and the probable date of return to work. For example, an ill employee 
should tell the employer when the employee expects to recover and re- 
turn to work, or advise that the employee can return to work only when 
released by a doctor if such is the case and promptly inform the employer 
of any change in the circumstances as to return to work. 

(d) Incarceration. 

( 1 ) A voluntary leaving without good cause exists, and not a discharge, 
where an individual' s employment is terminated due to his or her absence 
from work for a period in excess of 24 hours because of incarceration and 
the individual is convicted of the offense or any lesser offense or pleads 
guilty or nolo contendere. In the following three situations where incar- 
ceration and absence from work are involved, however, an individual ter- 
minated from his or her work for such absence from work is discharged: 

(A) Incarceration for 24 hours or less, including such incarceration 
where an individual in a narcotics or drug abuse case is diverted to a pro- 
gram of education, treatment, or rehabilitation pursuant to Chapter 2.5 
(commencing with Section 1000) of Title 6 of Part 2 of the Penal Code. 

(B) Incarceration following conviction for any period in lieu of a fine 
which the individual is unable to pay due to indigency. 

(C) A verdict of not guilty of the offense or any lesser included offense 
for which the individual was incarcerated. 

(2) If any of the circumstances proposed in subparagraphs (A) to (C) 
of paragraph (1) of this subdivision exists, any failure by the individual 
to give notice to the employer of absence from work, as required by para- 
graph (2) of subdivision (c) of this section, is ordinarily excusable since 
the dominant motivation of an incarcerated person is to obtain release 
from incarceration as soon as possible. 



COMMENTS. The basis for disqualification under Section 1256 of 
the code requires a distinction between voluntary leaving of work and a 
discharge. An individual who voluntarily commits and is convicted of a 
crime for which a fine is imposed but who is indigent and unable to pay 
the fine and is thereupon incarcerated in essence loses his or her job when 
discharged for absence due to incarceration because of indigency and not 
due to the voluntary criminal act. The act is voluntary, but the failure to 
pay is involuntary. But for the individual's involuntary indigency, there 
would have been no incarceration and no absence from work despite the 
commission of a crime. Similarly, the individual who has been found not 
guilty of the offense or any lesser included offense charged has been in- 
carcerated involuntarily through no fault or action on his or her part and 
has not voluntarily left the work. In these situations then, the termination 
from employment due to involuntary incarceration and absence from 
work is a discharge, the reasons for discharge do not constitute miscon- 
duct, and the individual is not disqualified unless there has been an inex- 
cusable failure to notify the employer where it was reasonably feasible 
to give such notice and a reasonable person would have given notice of 
absence from work. 

This section does not deal with situaUons in which an employee is dis- 
charged due to the commission of an illegal act itself, rather than for ab- 
sence from work caused by incarceration due to the illegal act. For dis- 
cussion of discharge due to an illegal act itself, see Section 1256-43 of 
these regulations. 

Note.- Authority cited; Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 1256 and 1256.1, Unemployment Insurance Code. 

History 

1. New section filed 4-18-80; effective thirtieth day thereafter (Register 80, No. 
16). 

2. Change without regulatory effect of subsection (d) (Register 87. No. 40). 

§ 1 256-32. Discharge for Misconduct — Duty to Employer. 

(a) Scope. This section relates to discharge for misconduct in connec- 
tion with the most recent work based upon acts or statements of an em- 
ployee detrimental to the employer's interests. Secfion 1256-30 of these 
regulaUons sets forth general principles also applicable under this sec- 
tion. 

(b) Employee's Duty Toward Employer. An employee owes an im- 
plicit duty to support and serve the employer's interests and not to will- 
fully or wantonly engage in acts or statements which evince an attitude 
of disregard of the employer's interests. Except in aggravated circum- 
stances, ordinarily the first instance of an employee's isolated willful or 
wanton act or statement showing disregard of the employer's interests 
would not be sufficiently substanfial to constitute misconduct. If the em- 
ployee continues the acts or statements after warning or reprimand, his 
or her conduct viewed as a whole may constiaite a willful and substantial 
breach and jusUfy a discharge for misconduct, particularly if the repeated 
acts or statements occur within a relatively short span of time. 

(c) Types of Acts or Statements. An employee who makes disparaging 
statements concerning his or her supervisor, the employer, or the em- 
ployer's product, service or business, or who deliberately incites or agi- 
tates co-employees to damage the employer's premises, equipment or 
materials, has engaged in acts which may be misconduct. Mere griping 
or normal complaints through proper channels, or in a customary manner 
about some aspect of the work, however, does not injure or tend to injure 
the employer's interests, and may even be desirable or encouraged by the 
employer as a method to improve work conditions and employee morale. 
Proper channels for complaints ordinarily would be through an em- 
ployee's immediate supervisor, or a grievance committee if one exists or 
in accordance with any applicable collecUve bargaining agreement pro- 
cedure. Bona fide union activities not in violation of the employer' s rules 
are not grounds for a discharge for misconduct. 

EXAMPLE I . An employee argued at work with a co-employee about 
a work assignment. The employer reprimanded the employee who re- 
sponded that "if the employer would stay around there would not be any 
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trouble." The remark was not in the presence of others. The employer dis- 
charged the employee for this remark. 

While the remark showed a lack of good judgment, there was no sub- 
stantial harm to the employer's interests. There was no misconduct. 

(d) Aid to Competition. An employee who deliberately aids the em- 
ployer's competitor, for example, by sending customers to the competi- 
tor, except as an accommodation allowed by the employer, or giving the 
competitor confidential business information, lists of customers or trade 
secrets, has engaged in misconduct. If an employee, without the knowl- 
edge and approval of his or her employer, accepts work for a competitor, 
the employee has engaged in misconduct. An employee who, while 
working for the employer, diverts customers to the employee' s own inde- 
pendent business, has engaged in misconduct. However, an employee 
who merely discusses with co-employees an intention to engage in his 
or her own independent business in the future has not engaged in miscon- 
duct, even if the discussion continues after a warning from the employer, 
if there is no disruption of the employer's business or dissatisfaction 
among employees caused by this activity. 

Note: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1256, Unemployment Insurance Code. 

History 

1. New section filed 4-18-80; effective thirtieth day thereafter (Register 80, No. 
16). 

§ 1256-33. Discharge for Misconduct — Connected with 
IVIost Recent Work. 

(a) General. This section interprets when a discharge for misconduct 
is or is not "connected with" the most recent work under Section 1256 of 
the code. A claimant who has been discharged from work for misconduct 
is disqualified under Section 1 256 of the code only if the misconduct is 
"connected with" his or her most recent work (see Section 1256.3 of the 
code and Section 1256-2 of these regulations for definition of most re- 
cent work). Misconduct is connected with work if the activity involved 
injuries or tends to injure the employer's interests. This connection or 
lack of connection is usually easily determined or apparent when the ac- 
tivity is on the job. Situations which present problems are treated in the 
following interpretations. For additional related discussion, see Section 
1256^3 of these regulations. 

(b) Off-the-Job Activity. 

(1 ) Usually, the off-the-job activity of an employee does not injure or 
tend to injure the employer's interests. If there is no injury or potential 
injury to the employer's interests, the employer cannot reasonably im- 
pose the employer' s standards of behavior on an employee during his or 
her off-duty time. However, there are off-the-job situations where the 
interests of an employer are either injured or tend to be injured by the con- 
duct of an employee during these off-duty periods, usually involving il- 
legal or criminal activity. 

EXAMPLE 1 . A, an official of a local bank, is arrested and convicted 
for theft. The bank's business reputation is damaged. This would be so 
even if the theft was not from the bank and committed during off-duty 
hours. On the other hand, the off-duty theft by a janitor of this same bank 
would have little effect on the bank's reputation and public trust and con- 
fidence in this bank. 

A discharge of the bank official would be for misconduct connected 
with the work. A discharge of the bank' s janitor would not be for work- 
connected activity. 

EXAMPLE 2. B, a pharmacist, was arrested at B's home for the illegal 
possession of various drugs. When B disclosed to the employer that the 
arrest was valid because B had possessed such narcotics, the employer 
discharged B. 

B ' s discharge is for misconduct connected with B ' s j ob because it ten- 
ded to injure the interests of the employer and there was a substantial 
breach of the duty owed by B to the employer. B knew, or should have 
known, the laws governing the possession of narcotics and B's responsi- 
bility as a dispenser of drugs and narcotics upon prescription. B's role as 
a registered pharmacist required that B not engage in any activity which 



would lessen the public faith and confidence in the employer's pharma- 
cy. 

EXAMPLE 3. C, a janitor, was arrested during C's off-duty hours for 
drunk driving. Upon returning to work, C was discharged. 

C's discharge is not for misconduct connected with C's most recent 
work. There was no duty owed to the employer's interests. 

(2) While the off-the-job conduct which creates problems is usually 
illegal or criminal activity, other behavior by an employee may injure or 
tend to injure the employer's interests. 

EXAMPLE 4. D was a camp counselor for youth camps. The employ- 
er had warned D to avoid conduct which might reflect on D's qualifica- 
tions to guide youth. The employer discharged D because of adverse 
community reaction and protests to D's frequent patronage of a porno- 
graphic retail sales outlet. 

D's discharge is for misconduct connected with the work since the em- 
ployer's interests in a favorable business reputation were injured by D's 
off-duty conduct. 

EXAMPLE 5. E. a professional tennis athlete, had agreed with the em- 
ployer, who had engaged E's exclusive services, not to engage in hazard- 
ous participation in contact sports activities. The employer discharged E 
when E engaged in rough-and-tumble football. 

E' s discharge is for misconduct connected with the work since the em- 
ployer' s interest in E's unique athletic services was seriously affected by 
E's off-duty conduct, even though no injury to E in fact occurred. 

(c) Pre employment Activity. 

(1) In situations involving pre employment activity, the claimant is 
discharged for conduct occurring before the employment relationship 
was begun. Usually this is not connected with the most recent work. 

EXAMPLE 6. F was hired by Taxi Cab Company X. F was stopped 
for a traffic violation while driving on duty and cited by a police officer. 
Company X found that F had been drinking prior to the traffic violation 
and discharged F. Shordy after, F was hired by Taxi Cab Company Y. In 
the first week with Company Y, the police department revoked F's pro- 
bationary driver's permit. Company Y then discharged F since F lacked 
a permit to drive a vehicle. 

F' s discharge by Company Y is not for misconduct connected with F's 
most recent work since the misconduct occurred while employed with a 
prior employer, Company X. (Note: Although there is no discharge for 
misconduct, F's actions raise an issue of "constructive voluntary leav- 
ing" from the last job with Company Y without good cause. See Section 
1256-1 of these regulations.) 

(2) In other situations, a claimant's pre employment activity may be 
the basis for a newly-hired employee to be denied insurance or a surety 
bond. In such cases, if there are no alternative means for insuring or bond- 
ing the employee, a subsequent discharge for lack of a bond or insurance 
policy is not connected with the work. However, if the claimant has falsi- 
fied his or her work application and concealed information which would 
have precluded the initial hiring, the discharge may be for misconduct 
(see Section 1256-34 of these regulations). 

(d) Garnishment of Wages. A discharge because an employee' s wages 
are gamisheed by a creditor is not for misconduct connected with the 
work unless all of the conditions set forth in Section 1256-35 of these 
regulations are met. 

(e) Union Disputes. 

( 1 ) A discharge may be caused by a dispute between an employee and 
a union. This usually occurs in the context of a collective bargaining 
agreement which provides that an employee must be discharged after 
having been expelled or suspended from the union. If this is the only rea- 
son for the discharge, there is no misconduct regardless of the underlying 
reason for the expulsion or suspension from the union. However, if the 
employer would have discharged the claimant for the misconduct even 
if there had been no expulsion or suspension by the union, then the dis- 
charge for misconduct is connected with the most recent work. 
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EXAMPLE 7. G was expelled from the union after another union 
member filed charges against G. Under the provisions of the existing col- 
lective bargaining agreement, the employer discharged G. 

G's discharge is not for misconduct connected with the most recent 
work since it was caused by difficulty between the union and G and was 
not a breach of a duty owed to the employer. 

NOTI-:: Although the example is not a dischai'ge for misconduct, a "constructive 
voluntary leaving" issue exists. See Sections 1256-1 and 1256-41 of these regula- 
tions.) 

EXAMPLE 8. H while at work started an argument with H's supervi- 
sor, a union official, concerning union policies. H stmck and injured the 
supervisor, without provocation. The supervisor was unable to continue 
working and left work. The union promptly expelled H. Under the provi- 
sions of the collective bargaining agreement, the employer discharged H. 

H's discharge is for misconduct connected with the most recent work, 
since the employer's interests in orderly work behavior and discipline are 
damaged and H would have been discharged for the violation had not the 
discharge been required under the collective bargaining agreement, 

(2) The issue of connection with the work arises also when there is a 
trade dispute. During such a dispute the employer-employee relationship 
is merely suspended and not terminated. If the claimant has engaged in 
misconduct which injures or tends to injure the interests of the employer, 
the connection between the misconduct and the most recent work is pres- 
ent. Any standards of behavior which the employer has the right to ex- 
pect, or any duty or obligation owed the employer by the employee, con- 
tinue during the trade dispute. 

EXAMPLE 9. During a strike called by J's labor union, J threw rocks 
at nonstriking employees as they entered and left the premises. Upon 
completion of the strike the employer denied reinstatement to J. 

J' s discharge is for misconduct because J' s acts were designed to inter- 
fere and annoy the nonstriking workers and thus interfere with the em- 
ployer's operations. The conduct was not excused by the trade dispute. 
NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1256, Unemployment Insurance Code. 

History 

1. New section filed 4-18-80; effective thirtieth day thereafter (Register 80, No. 
16). 

2. Amendment of subsection (d) filed 1-28-82; effective thirtieth day thereafter 
(Register 82, No. 5). 

§ 1256-34. Discharge for Misconduct — Dishonesty. 

(a) Scope. This section relates to discharge for misconduct in connec- 
tion with the most recent work based upon an employee's dishonesty. 
"Dishonesty" includes such acts and statements as lying, theft, making 
false entries on records, and other actions showing a lack of truthfulness 
and integrity. "Dishonesty" includes both criminal and noncriminal dis- 
honest acts and statements. Section 1256-30 of these regulations sets 
forth general principles also applicable under this section. 

(b) General. An employee who has engaged in dishonest acts or state- 
ments connected with the most recent work and for that reason is dis- 
charged has been discharged for misconduct even though other em- 
ployees engaged in similar past acts or conduct or the employee has 
previously successfully engaged in substantial dishonesty without repri- 
mand or warning or the employer has no specific rule forbidding dishon- 
esty. Dishonesty does not exist if the employee's act or statements arise 
from a good-faith misunderstanding between the employer and em- 
ployee where a reasonable person would not have interpreted the acts or 
statements as dishonest under the circumstances. 

An employee who willfully urges or aids another person to engage in 
a dishonest act which injures or tends to injure the employer's interests, 
or in a dishonest statement which is intended to and does cause or threat- 
en substantial economic damage to the employer or a substantial threat 
to the health or safety of the employer, has engaged in dishonesty and 
misconduct even though the dishonest act or statement is committed or 
made by the other person. An employee who willfully fails to report to 
the employer the dishonest acts or statements of a co-employee causing 
substantial harm to the employer has engaged in dishonesty. No duty usu- 



ally exists to report a dishonest act or statement if the effect is minor and 
insubstantial. An example is the pilfering of the employer's property of 
little value such as a pencil. However, supervisory employees or guards 
charged with a duty to prevent any acts of dishonesty must prevent even 
minor and insubstantial acts or report such acts to the employer if they 
occur. 

EXAMPLE 1 . X observed a co-employee steal a stack of paper money 
from the employer's cash till. X did not report the theft to the employer. 
The employer discharged X for this failure. 

X has engaged in dishonesty by failing to report a theft of a co-em- 
ployee causing substantial harm to the employer. The discharge is for 
misconduct. 

(c) Cash. 

(1) Shortages. Cash shortages refers to an employee's loss of the em- 
ployer's money without intent to convert or the conversion of the money 
to the employee's own use. Cash shortages arise from an employee's 
misconduct only where the employee fails to follow a mle of the employ- 
er for handling cash or the employee has shown negligence of such de- 
gree or recurrence as to show an intentional and substantial disregard of 
the employer's interests or of the employee's duties and obligation to the 
employer. If negligence is involved, including a failure to follow a rule 
of the employer for handling cash, prior warnings or reprimands are rele- 
vant to the degree or recurrence of negligence. If an employee acts in 
good faith and to the best of his or her ability in handling the employer's 
cash, a loss is ordinarily attributed to inefficiency, inability, incapacity, 
or good-faith errors in judgment or discretion, or some combination of 
these factors, and not to misconduct. An employee's inexcusable failure 
to report known cash shortages where the employee is responsible for the 
handling of the cash is misconduct. 

(2) Misappropriation. Cash misappropriation refers to an employee's 
willful taking or withholding the employer's money with the intent to 
convert or the conversion of the money to the employee's own use. Cash 
misappropriation is misconduct regardless of whether there have been 
any prior warnings or reprimand for similar prior conduct or whether 
there is any employer rule against theft. 

(d) Conversion of Other Property. An employee's theft or unautho- 
rized possession or use of noncash property of the employer, other em- 
ployees, or customers is misconduct. An employee who reasonably be- 
lieves he or she is authorized to possess or use the employer's noncash 
property engages in misconduct if he or she refuses to return such proper- 
ty to the employer or other person upon request. 

(e) False Work Records or Statements About Co-workers, Employer, 
Work. An employee who willfully makes false statements which relate 
to work records, co-employees, the employer or the work, and which 
substantially injure or tend to injure the employer's interests or are a sub- 
stantial violation of the employee's duty and obligation to the employer 
has engaged in misconduct. False statements are willful when made with 
the employee' s full knowledge of falsity, or made when the employee 
does not believe the statement is true, or made carelessly when the em- 
ployee does not care whether the statement is true or not and has no basis 
for believing that the statement is true. Examples of false statements in- 
clude, but are not limited to: 

( 1 ) Giving false reasons for absence from work to induce the employer 
to grant a leave which would not have been granted had the true reasons 
been given. 

(2) Making malicious false statements, more serious than common 
gossip, about the employer or co-employees which cause customers to 
withdraw patronage, or damage employee morale or cause serious fric- 
tion between employees. 

(3) Representing that the employee has performed a task when he or 
she has not done so, resulting in a reasonably foreseeable substantial inju- 
ry or potential injury to the employer's interests. 

(4) Submitting false work time reports, false travel expense claims, or 
false reports of the employer's income or expenditure of the employer's 
money. 
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(5) Making false statements on work applications concerning informa- 
tion reasonably and materially related to the selection of qualified appli- 
cants for the job or the employer's interests. 

COMMENTS. Under subdivision (e)(5) relating to false work appli- 
cations, provisions of California codes may govern the questions an em- 
ployer may legally ask prospective employees. For example. Section 
432.7 of the Labor Code prohibits asking an employment applicant for 
information concerning an arrest which did not result in conviction ex- 
cept for certain peace officer or law enforcement positions, certain posi- 
tions at health facilities for specified criminal charges, and instances 
where the applicant is out on bail or on his or her own recognizance pend- 
ing a trial of a criminal charge. 

Note. Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1256, Unemployment hisurance Code. 

History 
1. New section filed 4-18-80; effective thirtieth day thereafter (Register 80, No. 

16). 

§ 1256-35. Discharge for Misconduct — Garnisliment of 
Wages. 

An employee's discharge due to the garnishment of his or her wages 
causing a disruption to or a burden on the employer is a discharge for mis- 
conduct if all of the following conditions are met: 

(a) The employee's wages have been previously garnisheed for a dif- 
ferent judgment on a different debt while employed by the discharging 
employer. 

(b) The employee has been expressly forewarned by the employer's 
rules, prior warnings, or prior reprimands, of the possible action to be tak- 
en by the employer resulting from a writ of garnishment for a different 
judgment. 

(c) The employee knew or could reasonably know that a wage garnish- 
ment would be instituted for a different judgment by a creditor. 

(d) The employee has not made a good-faith effort to meet his or her 
financial obligations or the employee has made a good-faith effort to 
meet obligations but failed to take reasonable action that would have pre- 
vented the garnishment for a different judgment. 

COMMENTS. Subdivision (a) recognizes that a claimant cannot be 
lawfully discharged under state or federal law if the garnishment results 
from a single judgment or indebtedness (Labor Code Section 2929; 15 
U.S.C. 1674). Thus, a discharge because of one or more garnishments on 
a single debt or judgment is not for misconduct. However, when a claim- 
ant has had wages attached for two or more debts, the specific facts lead- 
ing to the discharge are determinative on whether the discharge was for 
misconduct. 

Under subdivision (b), unless a claimant has been expressly fore- 
warned by the employer of the possible action the employer may take re- 
sulting from a wage garnishment, the discharge is not for misconduct. 
The employer's niles or any prior warnings or reprimands show that the 
claimant was aware of the possible discharge resulting from a wage gar- 
nishment. If there is no such forewarning, the discharge is not for miscon- 
duct, since there is no willful or wanton disregard of the employer's inter- 
ests. 

EXAMPLE 1. A is separated from employment with X. While unem- 
ployed a writ of attachment is filed against A with X. Upon reaiming to 
work, A is not informed of the attempted garnishment and is rehired by 
X. Another creditor executes a writ of attachment with X on A and X dis- 
charges A. 

A's discharge is not for misconduct since A's action was not willful 
because A was not aware of X's policy or rules on wage garnishments 
and had not been warned that A would be discharged if repeated garnish- 
ments occurred. 

COMMENTS. Under subdivision (c), a claimant must know or be 
charged with reasonable knowledge that a garnishment could be insti- 
tuted against him or her. This knowledge is generally acquired when a 



debt has been incurred and the creditor has sought payment from the 
claimant. 

EXAMPLE 2. B is employed by Y. After a prior garnishment for 
another debt of B's. a writ of attachment is executed by a collection 
agency for unpaid attorney's fees. Y discharges B. B claims that B had 
the understanding that B's spouse would liquidate this debt. 

B's discharge cannot be for misconduct since B could not reasonably 
know that a writ of attachment could be instituted against B and did not 
act willfully. 

COMMENTS. Under subdivision (d), if a discharged claimant tries in 
good faith to meet his or her financial obligations and succeeding gar- 
nishments for a different debt still result from circumstances the claimant 
cannot prevent by any reasonable action or conduct, the discharge is not 
for misconduct. No misconduct would exist if an impatient creditor re- 
sorted to garnishment, or if the claimant was financially unable to pay or 
make satisfactory arrangements despite his or her best efforts. However, 
if the claimant fails to stop garnishment when reasonable action would 
have prevented garnishment, a discharge is for misconduct. 

The nature of the purchase resulting in the garnishment is rarely signif- 
icant in determining misconduct. The fact that a garnishment stemmed 
from the purchase of a luxury item does not usually establish misconduct. 
However, if a claimant has had several garnishments, has been warned 
that another garnishment for a different judgment can result in discharge, 
and still creates a frivolous new debt which results in garnishment, the 
claimant's actions are not those of a reasonably prudent person who 
wants to preserve employment. Reasonable conduct by the claimant 
would have prevented the garnishment. 

EXAMPLE 3. C makes arrangements to pay C's creditors but a 
succeeding wage attachment for a different debt is nevertheless levied by 
an impatient creditor who had agreed to the arrangements. 

C's discharge resulting from this garnishment is not for misconduct 
since C made good-faith efforts but could not prevent the garnishment. 

EXAMPLE 4. D suffers a substantial loss of income, such as a wage 
cut, demotion, new job paying less money, or loss of outside income. D 
after prior garnishments fails to keep up with reduced payments. 

D's discharge for garnishment on a different debt does not constitute 
misconduct if D has explained the situation to the creditors, tried to make 
satisfactory arrangements, and cannot prevent further garnishments by 
any reasonable steps. 

EXAMPLE 5. E is unable to meet debts due to a serious family illness 
requiring a large financial outlay. Creditors decide to levy wage garnish- 
ments on separate judgments despite E's attempts to make satisfactory 
arrangements. E is discharged. 

E's discharge is not for misconduct since no reasonable action could 
have prevented the garnishments. 

EXAMPLE 6. F has been warned by Employer Z on several occasions 
that continued wage attachments on different debts would result in dis- 
charge or other disciplinary action. During a period of six months, four 
writs of attachment had been served on Z, and two wage assignments 
were made. At least twice, F took time off from work to arrange to have 
F's wages released. F had repeatedly obtained an immediate release of 
F' s wages by paying the amounts due. F is able to make timely payments. 
Z finally warns F that another attachment will result in discharge. Upon 
service of the next attachment, Z discharges F. 

F is disqualified for misconduct based on F's awareness of the exis- 
tence of F's indebtedness and the possibility that the creditors would take 
steps to insure collection. F was able to pay and could obtain immediate 
release of F's wages by making arrangements with the creditors. F could 
have prevented the garnishment by reasonable action. 
NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1256, Unemployment Insurance Code. 

History 
1 . New section filed 4-18-80; effective thirtieth day thereafter (Register 80, No. 

16). 
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2. Amendment of subsection (a) filed 1-28-82; effective thirtieth day thereafter 
(Register82, No. 5). 

§ 1256-36. Discharge for Misconduct — Insubordination. 

(a) This section relates to discharge from the most recent work for mis- 
conduct due to insubordination. wSection 1236-30 of these regulations 
sets forth general principles also applicable under this section. 

(b) Implicit in the agreement of hire is the concept that an employee 
is subject to some degree of authority exercised by the employer or the 
employer's representative. An employee is insubordinate if he or she in- 
tentionally disregards the employer's interest and willfully violates the 
standard of behavior which the employer may rightfully expect of em- 
ployees in any of the following ways: 

(1) Refuses, without justification, to comply with the lawful and rea- 
sonable orders of the employer or the employer's representative. Com- 
pliance is not required in the following circumstances: 

(A) The order is unreasonable because compliance is impossible for 
the employee due to reasons such as physical limitations which are pecul- 
iar to him or her and, if the reasons are not apparent, are made known to 
the employer or the employer's representative. 

(B) The order is unreasonable because compliance would impose a 
new and unreasonable burden on the employee. 

(C) The order is unreasonable because it does not relate to or affect the 
employer's business interests. 

(D) The employee reasonably and in good faith believes compliance 
would result in a violation of the law, objects or makes a reasonable effort 
to object to the employer, and the employer makes no reasonable effort 
to explain the basis for the order to the employee. Whether compliance 
with the order would be a violation of the law is not determinative. 

(E) The employee reasonably believes compliance with the order 
would cause an undue risk of injury or illness (see Section 1256-15 of 
these regulations). 

(F) The employee has a reasonable and good-faith doubt of the author- 
ity of the individual issuing the order. 

(2) Commits an act which exceeds the authority either expressly 
granted by the employer or impliedly created by failure of the employer 
to object to a particular course of conduct, except that insubordination 
does not exist under any of the following circumstances: 

(A) The employee's act is incidental, accompanies, or is reasonably 
necessary to accomplish an authorized duty. 

(B) The employee reasonably believes the act is necessary to prevent 
substantial loss to the employer's interests and it is impracticable for the 
employee to communicate with the employer or the employer' s represen- 
tative. 

(C) The employee makes a good-faith error in judgment. 

(3) Makes a statement or remark, which is not the result of an error in 
judgment, under the circumstances which damage or tend to damage the 
employer's interest. 

(4) Addresses vulgar, profane, insulting, obscene, derogatory, or of- 
fensive language of a vile nature toward the employer or the employer's 
representative when such remarks are unjustified under the circum- 
stances, and not within the normal exchange and customary good-na- 
tured banter between the employer or the employer's representative and 
the employee. 

COMMENTS. Generally, insubordination requires cumulative acts 
with prior reprimands or warnings. However, a single act without prior 
reprimands or warnings can be insubordinate if the act is substantially 
detrimental to the employer's interest. If an employee is discharged after 
an act of disobedience of an employer's reasonable order and that act is 
not of itself misconduct but is part of a prior pattern of cumulative acts 
of insubordinate conduct, the employer must have given prior repri- 
mands or warnings for the acts in the prior pattern in order for the ultimate 
discharge to be for misconduct (see Example 12, Section 1256-30 of 
these regulations). 

Under paragraph (I) of subdivision (b), the element of willfulness ex- 
ists if the employee has a basic understanding of the order and knowingly 



fails to comply. The employee need not thoroughly comprehend the or- 
der, but merely understand the essence of the act expected. 

EXAMPLE 1. A was employed as a paint and processing utility per- 
son. Five times A refused to dust fire extinguishers because A reasonably 
believed that the work was outside A's job classification. The employer 
discharged A. Although A's job classification did not specify that A was 
to dust fire extinguishers, neither did it specify that A was to perform oth- 
er duties which A readily performed. Six other employees with the same 
classification did dust their fire extinguishers. 

The instructions to A were not unreasonable or unlawful. A deliberate- 
ly refused to obey after having been warned of the serious consequences. 
A was discharged for misconduct due to insubordination. 

COMMENTS. The following example is applicable to paragraph ( 1 ) 
(B) of subdivision (b), which excuses an employee's noncompliance 
with an employer's order if the order imposes a new and unreasonable 
burden on the employee. 

EXAMPLE 2. B was hired by a steel supply company as an outside 
salesperson on a straight commission basis. After a desk order clerk re- 
signed, B's employer assigned the outside salespeople to work on the 
desk on a rotational basis without compensation. On several occasions 
B refused to accept the assignment because B's earnings would be re- 
duced by the lack of contact with customers. Consequently, the employer 
discharged B. 

B's failure to comply with the order was not misconduct due to insub- 
ordination because the order imposed a new and unreasonable burden on 
B. 

COMMENTS. Under paragraph (1)(C) of subdivision (b), the em- 
ployee does not have to comply with his or her employer's orders if they 
are unrelated to the employer's business interest. The employer's control 
of his or her employees is not absolute. (For additional interpretation of 
the employer's business interest and reasonableness of employer rules, 
see subdivision (b) of Section 1256-13 of these regulations.) 

EXAMPLE 3. C, who is interested in entering business on C's own be- 
half, discussed with three other employees the possibility of organizing 
a new company. The employer told C to forget the idea of starting C's 
own business and to cease discussions with the other employees. C re- 
fused to comply. The employer discharged C. 

C's failure to comply did not constitute misconduct due to insubordi- 
nation, since C's activities did not disrupt the employer's operations. 

COMMENTS. Paragraph (1 )(D) of subdivision (b) limits the duly of 
the employee to obey the employer's order if the employee reasonably 
believes the order is not consistent with the law and so advises the em- 
ployer who has an opportunity to explain. If the employee concludes 
solely on his or her own judgment that an order is illegal and does not ob- 
ject to the employer as to the legality of the order, a discharge for non- 
compliance with the order is for misconduct due to insubordination. 

EXAMPLE 4. D was in charge of hiring and firing for D's employer. 
The employer ordered D to fire a certain employee but did not explain 
that the employee was to be fired because of lack of work. Because the 
employee was a good worker, D thought the reason was that the em- 
ployee was a union member. D believed this would be a violation of the 
National Labor Relations Act but did not make this objection known to 
the employer. D refused to fire the employee. The employer discharged 
D. 

D's discharge was for misconduct due to insubordination since the em- 
ployer was never told of D's objecdons as to the legality of the order. 
Whether the order was or was not lawful is immaterial. 

COMMENTS. Under paragraph (1)(E) of subdivision (b), the em- 
ployee does not have to in fact sustain injury if he or she complied with 
the order. If the employee had a reasonable belief that he or she would 
sustain injury, then refusal to comply with the order would not be miscon- 
duct. 

EXAMPLE 5. E was assigned to work which E considered unsatisfac- 
tory and detrimental to E' s health. E requested a transfer but the employer 
took no action. E's supervisor asked that E perform certain duties which, 
as far as E knew, required stooping. E refused to comply with the requests 
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because E was under a physician's care for an ailment which E feU would 
be aggravated by excessive stooping. The employer discharged E. 

E's conduct was not misconduct due to insubordination since E's be- 
lief that E would be injured was reasonable. 

COMMENTS. Under paragraph (1 )(F) of subdivision (b), if the em- 
ployee's doubts were reasonable, then he or she cannot be discharged for 
misconduct. 

EXAMPLE 6. F, a practical nurse, failed to comply with instructions 
given to F by another nurse, not knowing that the superintendent issued 
the order. F refused to follow the instructions because F had been in- 
structed to perform a certain task by the superintendent and did not be- 
lieve the employee had any authority to countermand orders of the super- 
intendent. F did not inquire as to the extent of the nurse's authority. On 
a prior occasion an instaiction by this employee to F had been counter- 
manded by the superintendent. F had never been informed that the em- 
ployee occupied a position of authority higherthan F's own. The employ- 
er subsequently discharged F. 

F's discharge was not for misconduct due to insubordination, because 
F had good reason to doubt the validity of the order given to F. 

COMMENTS. Paragraph (3) of subdivision (b) refers to those in- 
stances where the employee openly ridicules or openly engages in a dis- 
pute with the employer or the employer's representative thereby damag- 
ing the employer's interests. Damage in this context includes 
deterioration of employer control over workers, and negative effects on 
employee morale or the public or customers of the employer. 

Damage occurs when the manner in which an employee disputes with 
the employer or employer's representative or the time and place of the 
dispute is inappropriate, especially if there have been prior reprimands 
or warnings to discontinue such conduct. For instance, insubordination 
exists when an employee refuses to comply with a reasonable directive 
and ridicules or engages in a heated argument with the employer or the 
employer's representative in the presence of the general public, custom- 
ers or other employees. Threats of violence, insults to the employer or the 
employer's representative, or remarks made to create dissension among 
the employees damage the employer's interests because of their negative 
effect on public reaction, company morale and employer control. 

EXAMPLE 7. G, a grocery store wrapper, engaged in a heated argu- 
ment with G's immediate supervisor on the sales floor after the supervi- 
sor had requested that G work a few minutes overtime. G had refused to 
do so on numerous occasions. This resulted in arguments between G and 
the employer, often in the presence of customers. The employer dis- 
charged G. 

G's discharge was for misconduct due to insubordination. The super- 
visor's request that G work a few minutes overtime did not warrant G's 
engaging in heated argument with the supervisor in the presence of cus- 
tomers. 

COMMENTS. Under paragraph (3) of subdivision (b), not all ex- 
changes between employer and employee result in discharge of the em- 
ployee for misconduct. In the normal working situation there is a degree 
of "give and take" between the employer and employee. Ridicule, if used 
in the joking, kidding sense is not misconduct unless such actions are re- 
peated after warnings or reprimands. Differences of opinion, disagree- 
ments, and misunderstandings arise, and participation in such discus- 
sions is not misconduct. The circumstances under which the argument or 
remarks were made are taken into consideration. An isolated instance of 
an error in judgment is not misconduct. 

Under paragraph (4) of subdivision (b), in determining if vulgar or 
profane language constitutes misconduct, one must examine the normal 
practices in the establishment where the employee is employed and the 
circumstances under which the remarks were made. Language used in a 
machine shop or a warehouse may not be appropriate language in a bank, 
department store or government office. The normal exchange among 
workers differs according to the occupation. 

Vulgar language is also used among employees as friendly banter. 
However, the common and friendly banter of vulgar language between 



co-workers constitutes insubordination if directed to a supervisor, unless 
there was a prior relationship between the supervisor and employee 
which allowed such friendly banter. 

The circumstances under which the employee made the remarks are 
also taken into consideration. 

EXAMPLE 8. H was having emotional problems of which H's super- 
visor was aware. H was also being trained for new and unfamiliar work. 
One day, while H was engaged in a heated argument with H's employer, 
H addressed the employer with vulgar language. The employer dis- 
charged H for using such language. 

Given the circumstances, the single instance of an outburst by H was 
a mere mistake and error in judgment, and did not constitute misconduct 
due to insubordination. 

NOTE; Authority cited: Sections 305 and 306, Unemployment hisurance Code. 
Reference Section 1256. Unemployment Insurance Code. 

History 

1 . New section filed 4-18-80; effective thirtieth day thereafter (Register 80, No. 
16). 

§ 1 256-37. Discharge for Misconduct — Intoxication and 
Use of Intoxicants. 

(a) This section relates to discharges from the most recent work for 
misconduct due to intoxication or the use of intoxicants. Section 1 256-30 
of these regulations sets forth general principles also applicable under 
this section. 

(b) Except as provided in subdivision (c) of this section, an employee' s 
conduct constitutes misconduct due to intoxication or the use or con- 
sumption of intoxicants if any of the following occurs: 

( 1 ) He or she is intoxicated at the time he or she reports to work or re- 
turns to work following a lunch or rest period or similar break period. As 
used in this subdivision, "intoxicated" means under the influence of any 
intoxicant to the extent that a reasonable observer would conclude that 
there is a significant adverse effect upon an individual's normal ability, 
skill, or competence to perform the usual duties of the work assigned. 

(2) He or she uses or consumes any intoxicant other than alcohol dur- 
ing a lunch or rest period or similar break period. 

(3) He or she uses or consumes any intoxicant during working hours. 

(4) He or she uses or consumes alcohol during a lunch or rest period 
or similar break period after prior warning or notice of an employer rule 
that use or consumption of alcohol during such break periods will result 
in discharge. 

(5) He or she reports to work not intoxicated but with offensive physi- 
cal effects due to the use or consumption of any intoxicant which ad- 
versely affects his or her ability or performance on thejob, after receiving 
at least one warning or reprimand. 

(c) An employee's discharge is not for misconduct due to intoxication 
or the use or consumption of intoxicants if the intoxication-induced be- 
havior was the product of an irresistible compulsion to use or consume 
intoxicants or a total inability to abstain from the use or consumption of 
intoxicants, or if the use or consumption of intoxicants was permitted or 
condoned by the employer. 

(d) For purposes of this section, "intoxicant" includes: 

(1) Any alcohohc beverage or distilled spirit. 

(2) Any drug or other substance included in Sections 1 1054. 1 1055, 
11056, 11057,and 11058oftheCahfomiaHealth and Safety Code, when 
not medically prescribed by a licensed physician for medical treatment. 

COMMENTS. This section generally relates to intoxication or the use 
of intoxicants on thejob. However, if an employee's off-duty activities 
injure or tend to injure the employer's interest then the employee may be 
discharged for misconduct. 

EXAMPLE 1. A, a janitor, was arrested for drunk driving while off 
duty. The employer discharged A. 

A's off-duty intoxication did not relate to A's work performance and 
did not substantially injure or tend to injure the employer's interest. 
Therefore A's conduct did not constitute misconduct due to intoxication. 
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COMMENTS. Under subdivision (b), use or consumption of any in- 
toxicant wliile on the job, or any intoxicant except alcohol during break 
periods at work, constitutes misconduct if in violation of an employer 
rule or in willful disregard of a standard of behavior which the employer 
has the right to expect. Reporting to work or returning to work after 
breaks intoxicated is misconduct. Prior reprimands or warnings or notice 
of an employer rule are necessary for alcohol use or consumption during 
work breaks to be misconduct, but are not necessary for other intoxicants 
where the use or consumption is illegal and the violation or breach is sub- 
stantial. 

This subdivision also recognizes the exception under subdivision (c) 
that in certain occupations, using or consuming intoxicants on the job 
may be permitted or condoned. For instance, it is common for a bartender 
to have a drink with his or her customers. However, if the use or con- 
sumption of intoxicants on the job is uncommon to the occupation, it is 
misconduct if the other conditions are met. 

Paragraph (5) of subdivision (b) refers to circumstances where physi- 
cal effects of the use or consumption of intoxicants affect the employee's 
performance of his or her duties on the job. For instance, the odor of h- 
quor on an employee's breath would interfere with an employee's per- 
formance on a job which entails close contact with the public, such as a 
dental assistant, or salesclerk. Offensive physical effects due to the use 
of intoxicants may also interfere with an employee's ability to perform 
his or her duties. 

EXAMPLE 2. B's job as a food checker entailed handling large sums 
of money and meeting the public constantly. On one occasion when B 
was not at B's post at the appointed hour, the acting manager went to the 
back of the store to look for B. The manager found B with bloodshot eyes, 
wrinkled clothes, liquor on B's breath, and a sleepy appearance. On prior 
occasions B had been warned that reporting to work late and in such con- 
dition would result in a discharge. The employer discharged B. 

B had a duty to arrive at work in proper physical condition and ready 
to work. B's conduct was misconduct due to the use of intoxicants. 

COMMENTS. Subdivision (c) recognizes that an employee's dis- 
charge is not for misconduct due to intoxication if the intoxication-in- 
duced behavior was the product of an irresistible compulsion to drink or 
use intoxicants 

EXAMPLE 3. C was a ramp service person for an airline. C was dis- 
charged because of chronic absenteeism. C's absenteeism was caused by 
chronic intoxication which was ascribed to alcoholism. 

Because an essential element of misconduct is the volitional "willful 
and wanton" test, C s intoxication-induced behavior was a product of an 
irresistible compulsion to drink and therefore C's behavior was neither 
willful nor wanton. C's acts did not constitute misconduct due to intoxi- 
cation. 

COMMENTS. This section recognizes that intoxication or the use or 
consumption of intoxicants includes not only alcoholic beverages but 
also drugs or controlled substances. 

EXAMPLE 4. D was a taxi driver. On several occasions D's supervi- 
sor had observed that D acted as though D was under the influence of al- 
cohol or drugs. D's supervisor confronted D and warned D that D must 
come to work able to perform D's duties effectively. D stated that D had 
taken a drug before coming to work to calm D's nerves. D was not ad- 
dicted to the drug. When D again arrived at work apparently under the 
influence of an intoxicant, the employer discharged D. 

D had a duty to arrive at work ready to perform D's duties effectively. 
The drug D took was not prescribed by a physician for medical treatment. 
D's conduct constituted misconduct due to intoxication. 
NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1256, Unemployment Insurance Code. 

History 
1. New section filed 4-18-80; effective thirtieth day thereafter (Register 80, No. 

16). 



§ 1 256-38. Discharge for Misconduct — Manner of Work 
Performance. 

(a) Scope. This section relates to whether misconduct exists under 
Section 1 256 of the code where an employee is discharged for neglect of 
duty or failure to perform the assigned work properly. Section 1256-30 
of these regulations set forth general principles also applicable under this 
section. 

An individual's failure to perform work properly or neglect of duty is 
willful and misconduct if he or she intentionally, knowingly, or deliber- 
ately fails to perform, or performs in a grossly negligent manner, or re- 
peatedly performs negligently after prior warning or reprimand and in 
substantial disregard of the employer's interests. 

EXAMPLE 1. Deliberate Failure. A was employed by a large winery. 
A was assigned to assist the operator of a filter pump in transferring wine 
to an empty vat. A's known duty was to attach the end of the hose to the 
intake valve of the tank and then to check the lower valve to see that it 
was closed. A and other employees, however, had devised an alternate 
form of operation which was at variance with the one prescribed by the 
employer. In performing this transferring operation, A failed to check the 
lower valve and several hundred gallons of wine were lost before it could 
be closed. The employer discharged A. 

A's action was deliberate and was misconduct. 

(b) Intentional, Knowing, or Deliberate Failures. Some of the situa- 
tions in which intentional, knowing, or deliberate failures of work per- 
formance occur are failures in quality or quantity of work or in relation- 
ships with the public. 

( 1 ) Quahty of Performance. Ordinarily inability or incapacity to per- 
form the job or inefficient performance is not misconduct. However, mis- 
conduct exists if inability, incapacity, or inefficiency is due to one's 
willful failure to perform to the best of his or her abilities. Thus, if an em- 
ployee' s inadequate performance is the result of circumstances within his 
or her control and he or she does nothing to improve the performance, 
there is a willful failure to perform adequately which is misconduct. An 
employee's inefficiency may be misconduct if he or she previously dem- 
onstrated the ability to do better, work performance has substantially de- 
teriorated, and there is no reasonable explanation for the deterioration. 

EXAMPLE 2. Deliberate Inefficiency in Quality. B was a precision 
assembler who was discharged from employment. For the first three 
years of employment. B's work had been entirely satisfactory but then 
had deteriorated. B had no excuses to the employer for B ' s poor work oth- 
er than the fact that B's poor eyesight had hampered B in doing close 
work. B refused to consult an optometrist because B was unwilling to 
wear corrective lenses. The employer discharged B. 

B's discharge was for misconduct since the reason for B's inefficiency 
was within B's power to control and the failure was willful. 

(2) Quantity of Work. An employee's failure to produce the required 
quantity of work is misconduct if the employee was capable of meeting, 
could have met, and continually failed to meet the employer' s reasonable 
quantity standards after reprimands or warnings. If an employee's unsat- 
isfactory quantity of work is caused by some factor within his or her con- 
trol, there is a duty to do whatever is reasonably necessary to bring the 
quantity of work up to an acceptable level. 

To establish misconduct for failure to perform the required quantity of 
work, the employer's quantity standards must be reasonable. A standard 
is reasonable if the employee has. in the past, met or surpassed that quan- 
tity standard. Moreover, standards are reasonable if other employees of 
like age, experience, inteUigence, and abilities have consistently met or 
surpassed the employer's quantity standard. 

The fact the employer has, on several occasions, raised the quantity 
standards does not alone negate misconduct. It is the employer's right to 
adjust the standards in a manner consistent with the best interests of the 
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employer so long as this adjustment does not exceed the bounds of rea- 
sonableness. 

If an employee has a logical and reasonable explanation justifying fail- 
ure to provide the minimum quantity of work required, this negates mis- 
conduct. 

EXAMPLE 3. Deliberate Inefficiency in Quantity. C was a salesper- 
son expected to call on old customers, develop new customers, and sub- 
mit weekly reports. The employer had reprimanded C for poor perform- 
ance. C agreed that C should call on at least 30 customers each week. Yet 
C, without excuse, in 5 weeks made 1 4 calls in a week, 1 9 calls in another, 
and 12 calls in the other 3 weeks, and failed to file 3 weekly reports. The 
employer discharged C. 

C's discharge was for misconduct due to repeated inexcusable failure 
to meet reasonable quantity standards after reprimands and was willful 
failure to perform satisfactorily. 

(3) Relations with the Public. An employee's discourtesy to the public 
is misconduct if the acts of discourtesy continued after prior warning or 
reprimand and the employee has the ability to control the performance. 
Usually a single or isolated instance of discourteous behavior is not mis- 
conduct, but the degree of discourtesy to a patron may be so serious that 
a single instance alone is misconduct. 

EXAMPLE 4. Deliberate Discourtesy to Public. D was a cab driver. 
His passengers, a group of women, became somewhat noisy and boister- 
ous. D then made improper and suggestive remarks to them and was dis- 
charged. 

D"s discharge was for deliberate serious acts of misconduct. 

(c) Gross Negligence. A single incident of grossly negligent work per- 
formance or failure at work, including an accident due to gross negli- 
gence, is misconduct. To be gross negligence, the following elements 
must be present: 

( 1 ) The employer's rules require the work to be performed in a certain 
manner, since if the employee is allowed to use his or her discretion, there 
is no gross negligence while operating within the limits of reasonable dis- 
cretion. 

(2) The employee is aware of the employer's rules relative to how the 
work is to be performed. 

(3) The employee knows that failure to perform the work as required 
could result in substantial loss to the employer. 

(4) The employee has no logical and reasonable explanation for the 
failure to perform the work as required. 

EXAMPLE 5. Gross Negligence. As a captain-pilot for a large airline, 
E was in charge of a plane with 29 passengers and 5 crew members 
aboard. The first officer was piloting the plane as it approached for a land- 
ing, with the captain-pilot under flight rules responsible to carry out the 
first officer's orders. The first officer ordered "gear down" for landing, 
but E failed to put the gear lever in full operating position and check the 
performance in accord with standard procedures. E thought the gear was 
down. The plane landed with wheels up, resulting in about $250,000 
damage but no injury to passengers or crew. The employer discharged E. 

E's failure was gross negligence and was misconduct. E knew and 
failed to follow employer rules resulting in the hazard of substantial loss 
of life and property with no reasonable explanation. 

(d) Repeated Negligence — Substantial Disregard. 

(1) Repeated negligent performance after prior warning or reprimand 
and in substantial disregard of the employer's interests is misconduct 
where the employee has the ability and capacity to perform satisfactorily. 
Substantial disregard of the employer's interests is determined after con- 
sideration of the following criteria: 

(A) The number of negligent acts or omissions. 

(B) The span of time within which the negligence occurred. 

(C) The seriousness of each incident. 

(D) The similarity of the incidents. 

(2) It is neither desirable nor feasible to establish arbitrary numerical 
limits or descriptions in determining the number, time span, seriousness, 
or similarity of negligent acts or omissions which will constitute an em- 



ployee's substantial disregard of the employer's interests. Rather, the to- 
tality of the circumstances of each case must be considered. 

EXAMPLE 6. Repeated Negligence After Warning. F was a cutter in 
a shirt factory. F was instaicted that in order to prevent damage to the 
shirts, each cutting machine was equipped with a wide blade for use with 
heavy materials and a smaller blade for use with light materials. Never- 
theless F continued to use a wide blade on light materials. On each occa- 
sion the employer admonished F to use the proper blade for the proper 
material until finally the employer discharged F. 

F's action was negligent after repeated warnings and was misconduct. 

(e) Accidents. Accidents or behavior creating a danger of an accident 
are a frequent cause for the discharge of employees. Involvement in an 
accident or near-accident is not misconduct unless an individual's ac- 
tions which lead to an accident or could have led to an accident were 
grossly negligent or substantially negligent. Gross negligence is dis- 
cussed in subdivision (c) of this regulation. To determine whether an ac- 
cident or a near-accident is due to an employee's negligence, relevant 
factors include: 

( 1 ) Tlie degree of one's job responsibilities and the failure to meet such 
responsibilities. 

(2) The nature of the loss or possible loss from an accident. An acci- 
dent which could cause loss of life is much more serious, for example, 
than one involving only loss of property. 

(3) The probability of one's actions causing an accident. 

(4) The manner in which the accident occurred. 

(5) The costs of the accident. 

(6) The number, frequency, and regularity of accidents in which the 
individual has been involved. 

EXAMPLE 7. Substantial Negligence. G, a taxicab driver, was in- 
volved in a series of six accidents within a short period of time while driv- 
ing a cab. In addition, G repeatedly violated traffic laws by failing to 
make boulevard stops, by driving on the wrong side of the street, and by 
making prohibited mid-block "U" turns. The employer had given G a 
safety course and as each accident occurred discussed preventive mea- 
sures. The employer gave G a disciplinary suspension following one of 
the accidents. Shortly after a later accident, the employer was held liable 
in damages and discharged G. 

G's action was misconduct because it was clearly substantial, prejudi- 
cial to the employer's interests, and not the result of mere inefficiency. 

EXAMPLE 8. Good Faith Error in Accident. H was a cab driver. H was 
en route to pick up a passenger when H was hailed by a person on the op- 
posite side of the street. H glanced off the road toward the person in accor- 
dance with a company policy to identify possible customers and report 
cab requests to the company dispatcher. H was involved in a minor acci- 
dent as a result of this action. The employer discharged H. 

H's action was not misconduct, but at most was a good faith error in 
judgment in an attempt to carry out company policy. 

(f) Judgment. An individual's good faith error in judgment is not mis- 
conduct if he or she has exercised reasonable diligence and has not know- 
ingly acted in a manner prejudicial to Ills or her employer (see Example 
8 above for good faith error in an accident situation; see Section 1 256-30 
of these regulations for general discussion of several types of acts or 
omissions that are not misconduct). 

EXAMPLE 9. Good Faith Error in Judgment Not Shown. I, a security 
guard who has been assigned to a certain highly classified radio installa- 
tion in an aircraft plant, was informed of its priority and importance. I was 
told that I cannot receive overtime pay but was never specifically in- 
structed to remain on guard until such time as relief arrives. All's normal 
quitting time, no one was sent to relieve 1. 1 left the classified area un- 
guarded. The employer discharged I for leaving the post unguarded. 

In this instance, I, unrelieved at quitting time, was called upon to make 
a decision that requires considerable judgment — whether to continue 
work and possibly receive no overtime pay for time worked or whether 
to leave the radio installation unguarded. I's failure was misconduct be- 
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cause I failed to exercise reasonable diligence and knowingly acted in a 
manner prejudicial to the employer. 

NOTI-:: Authority cited: Sections 305 and 306, Unemployment hisurance Code. 
Reference: Section 1256, Unemployment Insurance Code. 

History 

1. New section filed 4-18-80; effective thirtieth day thereafter (Register 80, No. 
16). 

2. Amendment of subsection (d)(2) filed 1-28-82; effective thirtieth day thereaf- 
ter (Register 82, No. 5). 

§ 1256-39. Discharge for Misconduct — Relations with 
Other Employees. 

(a) Scope. This section relates to discharge from the most recent work 
for misconduct due to some unsatisfactory relationship of an employee 
with co-workers (see Section 1256-36 of these regulations for discus- 
sion of relationships of an employee to the employer or supervisors). Sec- 
tion 1256-30 of these regulations sets forth general principles also appli- 
cable under this section. 

(b) General. Some unsatisfactory relations of an employee with co- 
workers involve an employee's deliberate acts which may constitute a 
wanton disregard of an employee's duty to the employer and substantial- 
ly injure or tend to injure the employer' s interest without regard to wheth- 
er the employee has been given prior warnings or reprimands concerning 
similar acts. This type of misconduct can include an employee's inexcus- 
able fighting on the job with co-workers, use of offensive language in re- 
lations with co-workers, or dishonesty on the job towards co-workers. 

On the other hand, other acts of an employee in relation to co-workers 
may be negligent in nature and may cause less severe or minimal damage 
to the employer's interests. This type of conduct usually will not be mis- 
conduct unless the employee persists in the conduct after prior warnings 
or reprimands for similar acts. This type of act arises in cases of annoying 
co-workers, failing to pay debts to co-workers resulting in fights or con- 
troversy, or failing to cooperate with co-workers in performing the work. 

(c) Deliberate Wanton Disregard of Employer's Interests. 

( 1 ) Fighting on the Job. Fighting with co-workers on the job is miscon- 
duct if the employee has provoked an attack or is the aggressor, regard- 
less of provocation. Fighting on the job is not misconduct if an employee 
who is attacked on the job without provocation defends himself or herself 
against an attack. 

EXAMPLE 1. A, a taxicab driver, signaled for a left turn when B, a 
fellow employee, drove over a double line, cut in front of A's cab, and 
drove into a taxi stand. A decided to report the incident and therefore 
talked to another co-worker to ask if the co-worker had seen the incident. 
B objected and grabbed A and struck a blow which A deflected. A moved 
away. B charged A again. A in self-defense knocked B to the ground. The 
employer discharged A. 

A did not seek or provoke a fight with B. A's acts were reasonable and 
proper and A's self-defense was not misconduct. 

EXAMPLE 2. D became irritated when co-employee C deliberately 
placed a filled tile container on D's hand truck of empty containers. D 
swore at C and slammed the container down in front of C, nearly hitting 
C. C thereupon hurled pieces of tile at D and injured D. The employer dis- 
charged C. 

C had substantial provocation for attacking D, but this does not excuse 
C's fighting on the job. C's acts were not in self-defense and were mis- 
conduct. 

(2) Offensive Oral Statements. An employee' s acts constitute miscon- 
duct if the employee addresses a co-worker on the job in vulgar, profane, 
abusive, obscene, derogatory, or offensive language of a vile nature if the 
language is unjustified and not within the normal exchange and custom- 
ary good-natured banter between employees. 

COMMENTS. Normal practices in the establishment where the em- 
ployee is employed and the circumstances under which oral statements 
were made are relevant to whether misconduct is involved. Language 
used in a machine shop or a warehouse may not be appropriate language 
in a bank, department store, or government office. The normal exchange 
among workers differs according to the occupation. Vulgar language is 



also used among employees in some occupations as friendly banter. The 
circumstances under which the employee makes oral statements are tak- 
en into consideration. 

EXAMPLE 3. In an industrial establishment, a woman employee 
asked E for certain supplies. E was unable to give her immediate service. 
E believed that the woman employee complained to her supervisor about 
the incident. When E saw the woman employee later in the day E said. 
"Some people sure are asinine." The woman employee complained to the 
employer. The employer discharged E for using alleged abusive and pro- 
fane language. 

E's statement was not misconduct because it was not abusive or pro- 
fane and did not go beyond the customary give and take between em- 
ployees in an industrial establishment. 

EXAMPLE 4. F waved an open pocket knife at a co-worker and 
stated, "This blade would reach your heart. You could be lying on the 
floor dead." The co-worker was frightened and intimidated. F later apol- 
ogized and declared that F was joking. The employer discharged F due 
to the incident. 

F's act was well beyond normal banter, disrupted order on the job, and 
was misconduct. 

(3) Dishonesty to Co-workers. An employee who engages in dishon- 
est conduct on the job affecting co-workers, such as stealing the tools or 
other personal property of a co-worker on the job, commits an act of mis- 
conduct. 

(d) Willful Acts After Prior Warning or Reprimand. 

(1 ) Annoying Co-workers. An employee who is discharged for unjus- 
tifiably annoying co-workers by frequent bickering or by horseplay on 
the job, after prior warning or reprimands for similar conduct, is dis- 
charged for misconduct. 

EXAMPLE 5. G frequentiy argued with co-workers on the job despite 
repeated warnings to stop this conduct. Another co-worker participated 
with G in starting arguments and bickering among co-workers. The em- 
ployer discharged G and the other co-worker due to their annoying of co- 
workers. 

G was discharged for misconduct by persistentiy annoying co-work- 
ers after prior warnings. 

EXAMPLE 6. H played various on-the-job pranks on new employees 
despite the employer's warnings to stop this conduct. H handed a broken 
glass jar to a co-worker on the job whose hand was cut on the jar. H 
leaped over moving machinery on the job. H's co-workers complained 
to the employer about H's horseplay and annoying and dangerous con- 
duct. The employer discharged H due to the horseplay and dangerous 
conduct. 

H's discharge was for misconduct due to repeated horseplay danger- 
ous to co-workers. 

(2) Debts to Co-workers. A worker's failure to pay a debt due to a co- 
worker is a personal matter not affecting the employer's interest. Howev- 
er, if the nonpayment of the debt results in on-the-job fights or disputes, 
the employer's interest is affected and whether misconduct exists is de- 
termined under the interpretations set forth under subdivision (c) or other 
applicable provisions of this section. 

(3) Noncooperation with Co-workers. Ordinarily an employee's fail- 
ure to cooperate with co-workers on the job in isolated instances would 
not be misconduct in the absence of prior warnings or reprimands. How- 
ever, if the specific acts of noncooperation relate to the scope of an em- 
ployee' s defined work duties. Sections 1256-30 and 1256-36 of these 
regulations interpret the circumstances under which misconduct is or is 
not present. 

NOTE: Authority cited: Sections 305 and 306. Unemployment Insurance Code. 
Reference: Section 1256, Unemployment Insurance Code. 

History 

1. New section filed 4-18-80; effective thirtieth day thereafter (Register 80, No. 
16). 

2. Amendment of subsection (a) filed 1-28-82; effective thirtieth day thereafter 
(Register 82, No. 5). 
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§ 1256-40. Discharge for Misconduct — Tardiness. 

(a) Scope. Tliis section relates to discharge for misconduct in connec- 
tion with one's most recent work due to single or repeated instances of 
tardiness in reporting to wor]<. Section 1256-30 of these regulations sets 
forth general principles also applicable under this section. 

(b) Employee's Duty to Employer. The employee's obligation to ar- 
rive at work on time is an implied obligation which the employer does not 
have to set forth at the lime of hire. 

(c) Tardiness as a Breach of the Employee's Duty. Tardiness breaches 
the standard of punctual behavior which the employer has the right to ex- 
pect. Tardiness is misconduct if it results in a substantial breach and dis- 
regard of the duty owed to the employer and shows a willful or wanton 
disregard of and injures or tends to injure the employer's interests, such 
as any of the following circumstances: 

(1) Repeated inexcusable tardiness to work despite a recent warning 
that inexcusable tardiness may result in discharge. 

(2) An instance of inexcusable tardiness considered in conjunction 
with violations of other employer standards and prior reprimands or 
warnings for those violations. 

(3) A single instance of inexcusable tardiness which causes reasonably 
foreseeable substantial injury to the employer's interests. 

(d) Excusable Tardiness. 

(1) The following circumstances do not establish a willful or wanton 
disregard of the employer's interests and are not misconduct: 

(A) Occasional or isolated lapses of tardiness without previous repri- 
mands or warnings, except as provided by subdivision (c) of this regula- 
tion. 

(B) Compelling reasons for tardiness regardless of the number of prior 
instances of tardiness, reprimands, or warnings. 

(2) If a claimant has a compelling reason for his or her tardiness, his 
or her discharge cannot be for misconduct, regardless of previous in- 
stances of tardiness or prior reprimands and warnings. Substantially 
compelling reasons outweigh a claimant' s obligation to arrive at work on 
time regardless of the adverse effect on the employer's operations. Less 
compelling circumstances tend to show disregard of the employer's in- 
terests, if the tardiness adversely affects the employer's operations. Mere 
personal inconvenience, failure to allow ample traveling time to work, 
oversleeping, or missing the bus are not reasonable excuses for repeated 
tardiness. 

EXAMPLE 1. Minor Infraction — No Harm. Z's employer expected Z 
to be at Z" s post by 7:00 a.m. Z was required to punch in at the time clock 
two to three minutes before 7:00. Z arrived at the post late on several oc- 
casions. The employer warned Z that tardiness would result in discharge. 
On the day Z was discharged, Z was ten to fifteen yards away from Z's 
post at 7:00. The employer's operations were not affected by Z's tardi- 
ness. 

Although Z had no justification for tardiness, the infraction was minor, 
and the conduct did not interfere with the employer's operations. There- 
fore, Z's conduct was not so unreasonable as to constitute misconduct. 

EXAMPLE 2. Repeated Inexcusable Tardiness. Y was a storeroom 
manager for a hotel. Y's duties included opening the storeroom at 7:00 
a.m. so that supplies could be obtained for various needs of the hotel. In 
the last year of Y's employ, Y reported to work late on several occasions, 
despite reprimands and warnings. Y's tardiness ranged from ten minutes 
to four and a half hours. The employer discharged Y for tardiness. 

Y's pattern of reporting late without reasonable excuse was a substan- 
tial breach of the duty owed to the employer and was a willful and wanton 
disregard of the employer' s interest. Y was discharged for misconduct 
due to tardiness. 

EXAMPLE 3. Repeated Inexcusable Tardiness. X was an offset press 
operator in charge of a three person crew. X's presence was necessary to 
prepare for the operation of the press. X was late for work on 47 occasions 
in seven months of employment. The employer warned X twice that con- 
tinued tardiness would result in discharge. X was tardy several times after 



the second warning and for no justifiable reason. The employer dis- 
charged X for tardiness. 

X was discharged for misconduct due to tardiness, since X's conduct 
showed a substantial breach of the duty to be punctual and a willful and 
wanton disregard of the employer's interest. 

EXAMPLE 4. Single Instance of Tardiness — Other Violations. W re- 
ceived permission to report to work one hour late. W reported in two and 
one-half hours late and had no compelling reason for tardiness. The em- 
ployer immediately discharged W. Prior to the discharge, the employer 
had reprimanded W for being absent from work without notifying the 
employer, taking longer lunch periods than authorized, leaving work ear- 
ly, and refusing to follow instructions. 

The first instance of W's tardiness when considered in conjunction 
with W's previous conduct showed a willful and wanton disregard of the 
employer's interests and the employee's duty and therefore was miscon- 
duct due to tardiness. 

EXAMPLE 5. Single Instance of Tardiness — Substantial Foreseeable 
Harm. T was a chemist responsible for operating controls to insert cata- 
lytic agents at several steps during a factory production process. The 
work could not proceed without the addition of the catalysts. T had never 
before been tardy at work but one day showed up 2 hours late to work 
without excuse, resulting in the loss of valuable production and the pay- 
ment of wages to production workers for nonproductive time on line. The 
employer discharged T for this single instance of tardiness. 

T's discharge was for misconduct even though for only a single in- 
stance of tardiness not preceded by reprimands or warnings, since the 
substantial loss to the employer was foreseeable. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1256, Unemployment Insurance Code. 

History 
1 . New section filed 4-18-80; effective thirtieth day thereafter (Register 80, No. 

16). 

§ 1 256-41 . Discharge for Misconduct — Union Relations. 

(a) This section relates to discharge for misconduct due to an em- 
ployee's union-related acts. Section 1256-30 of these regulations sets 
forth general principles also applicable under this section. 

(b) An employee may be discharged during the course of a trade dis- 
pute if the discharge is unequivocal. Lawful union activity is protected. 
An employee may engage in union-related activities, but if during the 
course of the union activity the employee engages in independent acts, 
such acts are misconduct if any of the following conditions exists: 

(1) The act is illegal. 

(2) The act violates the collective bargaining agreement between the 
employer and the employee's union. 

(3) The act violates an employer rule or a standard of behavior which 
the employer has the right to expect, as specified in Section 1256-32 of 
these regulations. 

COMMENTS. Under subdivision (b) a trade dispute merely suspends, 
but does not sever the employer-employee relationship. Severance of the 
relationship during a trade dispute requires an unequivocal discharge. 

EXAMPLE 1. A' s union was involved in a trade dispute with manage- 
ment. A left work because of the dispute and engaged in lawful activities 
in furtherance of the strike. However, A also addressed employees who 
continued to work and management personnel with obscene and insult- 
ing language and threw rocks at vehicles entering the plant. The employ- 
er discharged A. 

A's acts went beyond the bound of A's right to peacefully picket. A's 
employer unequivocally discharged A because of A's independent acts 
of misconduct. The employer-employee relationship was severed. The 
discharge was for misconduct. 

COMMENTS. Under subdivision (b) an employee's act is not miscon- 
duct simply because he or she has participated in a trade dispute or in law- 
ful picketing or engaged in any union-related act. The act itself must be 
considered misconduct against the employer. The use or failure to use or 
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outcome of any grievance or arbitration procedure is not relevant on the 
issues. An employee may be discharged because his or her union has re- 
quested such action. If an employee is discharged because of acts against 
his or her union, the discharge is not for misconduct unless the acts also 
constitute misconduct against the employer. An employee who by his or 
her own act loses good standing in the union when this is required by the 
collective bargaining agreement for employment, and who is terminated, 
has constructively voluntarily left the job without good cause, rather than 
been discharged (see Section 1256-21 of these regulations). 

EXAMPLE 2. A strike was called by B's union and picket lines were 
set up. B took an active part in the strike. B attempted to dissuade other 
employees from entering the employer's plant, but never used profane 
language or threats of violence in doing so. The employer discharged B. 

B did picket energetically but peacefully as was B's constitutional 
right. At all times B's acts were a lawful exercise of the right to picket. 
Although B was discharged for strike activities, the acts did not constitute 
misconduct. 

COMMENTS. Under paragraph (2) of subdivision (b), knowledge of 
the collective bargaining agreement terms is imputed to the employee. 
The terms of the agreement establish a rule of conduct and the employee 
owes a duty to the employer to comply with these terms. If the employee 
violates this duty, his or her acts constitute misconduct. 

EXAMPLE 3. C, a member of a union, was employed to work on the 
construction of a dam. One of the terms of the collective bargaining 
agreement was that the employees would not engage in strikes or picket- 
ing and the employer would not engage in a lockout. When grievances 
presented to the management were not resolved promptly, the business 
manager of the union called for a picket line. The next day C and all the 
other union members picketed. C was discharged. 

C's discharge was for misconduct because C violated the no-strike 
clause of the collective bargaining agreement. 

COMMENTS. Under paragraph (3) of subdivision (b), an employee 
owes a duty to his or her employer to comply with the employer's rules 
and to conduct himself or herself in an appropriate manner while on the 
job. I the employee disregards this duty and the employer's interests, he 
or she may be discharged for misconduct. However, as under paragraph 
(2) of subdivision (b), inadvertences, ordinary negligence in isolated in- 
stances, or good-faith errors in judgment or discretion are not miscon- 
duct. In such cases of ordinary negligence, misconduct may be found 
where the employee has been previously warned or reprimanded for prior 
similar acts of ordinary negligence and has the ability and capacity to per- 
form satisfactorily. 

EXAMPLE 4. D often engaged in arguments with D's supervisor or 
other employees in the presence of customers. The employer warned D 
that continued instances of such conduct would not be tolerated. Later 
D's employer asked D to work a few minutes overtime without pay based 
on an oral agreement between the employer and the union that compensa- 
tion would not be given for less than nine minutes overtime. D engaged 
in a heated argument with the employer in the presence of customers. The 
employer discharged D. 

Even though D was unaware of the oral agreement and felt that the 
union terms required D receive overtime compensation, D's conduct was 
not warranted especially since D had been previously warned. D's dis- 
charge was for misconduct. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1256, Unemployment Insurance Code. 

History 
1. New section filed 4-18-80; effective thirtieth day thereafter (Register 80, No. 

16). 

§ 1 256-42. Discharge for Misconduct — Violation of 
Employer's Rules. 

(a) Scope. This section relates to discharges from the most recent work 
due to an employee's violation of a rule of the employer. Section 
1256-30 of these regulations sets forth general principles also applicable 
under this section. For interpretations of violations of employer rules re- 



lating to the manner of performance of work by an employee, see Section 
1256-38 of these regulations. 

(b) General. A discharge by an employer of an individual for violation 
of an employer rule is for misconduct connected with the work if the rule 
is reasonable, the individual knew or should have known the rule, and the 
violation is willful or wanton, material, and substantially injures or tends 
to injure the employer's interests. If the individual has previously vio- 
lated a minor employer nile or has previously violated the same or a simi- 
lar employer rule with the knowledge of the employer, a discharge is for 
misconduct connected with the work if the violation substantially injures 
or tends to injure the employer's interests and has been preceded by prior 
warnings or reprimands for previous violations, or if the individual's 
course of conduct as a whole demonstrates a substantial disregard of the 
employer's interests following prior warnings or reprimands for viola- 
tions of other employer rules. (See Section 1256-36 of these regulations 
relating to an employee's insubordination which includes interpretation 
of the circumstances under which an employer's rule is reasonable or un- 
reasonable.) 

EXAMPLE 1 . Nurse A, a medication nurse, was discharged for delib- 
erately reducing by 50 percent the prescribed amount of medication ad- 
ministered to a patient in a hospital without the permission of a doctor. 
Nurse A knew the hospital rule that medication could not be reduced 
without consulting the doctor, intentionally did not consult the doctor, 
and used the nurse in charge as an excuse for reducing the prescribed 
medication while knowing that the medication was the sole responsibil- 
ity of nurse A. Nurse A was discharged by the hospital for violating the 
medication rule. 

Nurse A's discharge is for misconduct since the rule was known, rea- 
sonable, deliberately disobeyed, material, and affected the employer's 
interest. However, there would be no misconduct had nurse A established 
a bona fide belief that a full dosage would be detrimental to the patient, 
that the regular nurse in charge agreed with this opinion, and that the doc- 
tor for the patient had made known to nurse A that the doctor would not 
object to a reduced prescription dosage in the discretion of the medication 
nurse and that this practice was common in the hospital. Under the latter 
circumstances, there is no willful violation of a rule and the practice 
would have been condoned by the employer, with the result that no mis- 
conduct would have been present. 

(c) Clothes and Appearance. Some employers may establish reason- 
able rules which include standards of hygiene, mode of dress, or personal 
appearance. Individual employees may choose to maintain a mode of 
dress or grooming or personal appearance in such matters as hair style or 
beard which does not comply with standards established by reasonable 
employer rules. Some employers' standards are established to protect the 
health, safety or welfare of other employees or of the public, or to protect 
and preserve a particular business atmosphere or a business image of reli- 
ability to patrons. The individual employee may decline any reasonable 
alternative offered by the employer to meet the employer's standards. 
Under these circumstances, the employer's discharge of an employee is 
for misconduct and a compelling state interest exists if all of the follow- 
ing three conditions are met: (1 ) the employer's rule rationally relates to 
the enhancement of the employer's business; (2) the benefit to the em- 
ployer outweighs the impairment of the employee's constitutional rights; 
and (3) there is no available alternative which would be less restrictive 
of constitutional rights of mode of dress or grooming or personal appear- 
ance. Thus, an employer' s order to an employee to shave his beard would 
be reasonable if the beard was unsanitary or would adversely affect the 
patronage or production of the employer's particular business. The order 
would be unreasonable if it results from mere personal distaste of the em- 
ployer or a mere ruse to discharge the employee. Also, an employer' s rule 
that employees must confine long hair, if worn, by a hair net while at 
work for health or safety reasons or because customers objected to long 
hair is reasonable; the employee's refusal to wear a hair net at work or 
trim long hair as required by the employer rule is misconduct. 
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(d) Gambling or Game Playing. Some employers have specific ailes 
prohibiting gambling or other game playing on the job. Nearly all em- 
ployers expect and require that employees perform the work for which 
the employees were hired during normal work hours. Thus, an em- 
ployee's gambling or game playing on the job during normal work hours 
may be misconduct. Usually an employee's gambling or game playing 
on the employer's premises during off-duty hours would not be miscon- 
duct. It would be misconduct if the employee had been given prior warn- 
ings or reprimands for similar acts and the employee's ability to work is 
affected or there is a substantial injury to the employer' s interests. An em- 
ployee's gambling or game playing off the job would not be misconduct 
unless this affected the employee's ability to work or caused a substantial 
injury to the employer's interests. This could occur if an employee who 
holds a position of financial, supervisory, or executive trust engaged in 
public gambling with adverse effect on the employer. The employer 
would be affected if customers or potential customers identified the em- 
ployee with the employer and criticized the employee's public gambling, 
or withheld or withdrew business from the employer. In no event would 
an employee's gambling or game playing be misconduct if the employer 
had ordered, participated in, or condoned the employee's activity. 

(e) Marriage. If an individual is discharged by an employer because 
the employer has a rule forbidding the employment of married persons 
of one sex or of both sexes and the individual either conceals married sta- 
tus at the time of employment or is married after employment, the dis- 
charge is not for misconduct connected with the work. The rule is an un- 
reasonable intrusion on the right to marry. Neither is it misconduct 
connected with the work for an individual who holds a job for which an 
employer prohibits employment of married persons, to fail to seek trans- 
fer, prior to marriage, to another job with the employer to which the em- 
ployer's prohibition against married employees does not apply. 

(0 Money Matters. Many employers establish rules governing the 
handling of an accountability for money by employees in their work. 
Some intentional violations of these rules can have a potential for sub- 
stantial injury to the employer's interests and a single violation can be 
misconduct. Other violations can cause relatively minor injury to the em- 
ployer' s interests and not be misconduct in the absence of prior warnings 
or reprimands by the employer for similar prior violations (see Section 
1256-34 of these regulations for interpretation of what is misconduct if 
a cash shortage concerning money matters is involved). 

An employee who substantially violates the terms of an arrangement 
by the employer allowing the employee to purchase items from the em- 
ployer at a discount has engaged in misconduct. A typical substantial vio- 
lation would be the employee's reselling of a purchased item without re- 
quired prior approval of the employer or in violation of written employer 
prohibitions known to the employee. 

EXAMPLE 2. B, a grocery checker, had been old of the employer's 
written rule requiring a written record of each individual sale. B's work 
station as a grocery clerk was near the liquor department which did not 
have a separate checker. When a customer came to B with a single liquor 
purchase, B accepted the money and after the grocery transaction was 
completed would either record the single liquor purchase or combine the 
single liquor purchase with other single purchases and record one pur- 
chase. B did this to avoid making the customer wait in line. The employer 
knew that B and other grocery checkers followed these practices, despite 
the written rule to the contrary. B's supervisor knew of the practices and 
participated in them. The employer discharged B for violating the single 
purchase rule. 

B's discharge is not for misconduct because the action was condoned 
by the employer and served the employer's interests by promoting effi- 
cient checking service. The error was at most ordinary negligence in iso- 
lated instances or good faith errors in judgment. 

EXAMPLE 3. A sales checker, C, while checking one customer, 
would accept money from another customer in the exact amount for a 
purchase and delay ringing up that sale until the current customer had 
been served. The employer' s rule prohibited this practice. On some occa- 



sions, C would defer ringing up the sale until several customers had been 
served, but also deposited any cash received in the cash drawer. The em- 
ployer discharged C for violating the purchase rule. 

C's violations are not misconduct since C was never warned or repri- 
manded for a violation of procedure and at most the violations are iso- 
lated instances of negligence or good faith errors in judgment. 

EXAMPLE 4. A cab driver, D, was required by the employer to keep 
a log of daily fares on a trip sheet. The cab meter also recorded the mile- 
age and fare paid for each trip. The cab company operated under strict 
slate and city regulations requiring detailed trip information for every 
driver. On one workday, a comparison of D's trip sheet and the meter re- 
cording showed a discrepancy of 20 unpaid miles. D blamed the discrep- 
ancy on faulty recording by the meter, but the meter was found to be accu- 
rate. The employer discharged D for failure to explain the discrepancy, 
but did not allege theft or misappropriation of the fares by D. 

D's discharge is for misconduct due to potential loss by the employer 
of licensing because of strict regulations and D's failure to explain the 
discrepancy must be considered a deliberate and substantial violation. 

(g) Motor Vehicles. Section 1256-43 of these regulations interprets 
what is or is not misconduct where a violation of law is involved in an 
employee's use or operation of motor vehicles. If an employee's willful 
or wanton violation of an employer rule for the use, maintenance, or oper- 
ation of a motor vehicle involves potential substantial injury to the em- 
ployer's interests, a discharge for violation of the rule is for misconduct. 
If a violation of an employer rule involves less serious consequences, a 
discharge for the violation is not for misconduct in the absence of prior 
warnings or reprimands for similar violations by the employee. 

EXAMPLE 5. The duties of employee E were to drive the employer's 
new cars from a freight depot to the employer's storage warehouse. The 
employer's rule was that employees should check oil levels when driving 
the cars. E failed to check the oil level and damaged a connecting rod in 
a car E drove because the car had no oil. The employer discharged E. 

E's discharge is not for misconduct since a single act of negligence 
with relatively minor damage to the employer's interest is involved and 
there was no prior violation or warning or reprimand. 

(h) Property — Removal by Employee. An employee's willful or wan- 
ton removal of an employer's property from the employer's premises in 
violation of an employer rule known to the employee and without the ex- 
press or implied permission of the employer is misconduct, unless the 
property is of little or no use to the employer. 

EXAMPLE 6. Employee F while in route at work to the restroom saw 
a damaged padlock on the ground near a trash can. F took the padlock 
away from F's work station and hammered it to see if it would open. F 
was away from F's work station for five minutes. The employer dis- 
charged F for destroying the employer's property in violation of the em- 
ployer's rule against damaging the employer's property. 

F's discharge is not for misconduct since the property had no value, 
and F's violation of the employer's rule was trivial and casual and lacking 
in the willful or wanton disregard for the employer's interests required 
for misconduct. 

(i) Safety. Employers may establish rules to protect the safety of em- 
ployees or those who purchase or use the employer's product or service. 
Safety rules are almost always reasonable. An employee's willful or 
wanton violation of such safety rules is misconduct if the employer's in- 
terests are substantially jeopardized or injured or if the violation is re- 
peated after the employee has been given warnings or reprimands. For 
interpretation of whether misconduct exists where the violation is of em- 
ployer rules for safety of co-employees, see also Section 1256-39 of 
these regulations. For interpretation of whether misconduct exists where 
an employee violates a law or violates both an employer rule and a related 
law, see Section 1256-43 of these regulations. 

EXAMPLE 7. G, an assembler for an aircraft manufacturer, rode a bi- 
cycle without authorization across an airport runway. This act violated 
the employer's posted signs prohibiting unauthorized entry on the run- 
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way. A plane approaching the runway for landing pulled up and circled 
to avoid hitting G. The employer discharged G for violating the rule. 

G's discharge i.s for misconduct involving violation of a reasonable 
rule for the protection of the safety of plane, passengers and crews as well 
as employees, with a substantial danger created by violations. 

(j) Store Purchases. Many employers in retail merchandising establish 
Riles governing the purchase of merchandise by their own employees. 
For example, an employer might require that each purchase by an em- 
ployee be accompanied by a sales slip, or entered into a ledger or record 
book. The purpose of employer rules of this type is often to prevent theft 
by employees. An employee's willful or wanton violation of an employ- 
er's rules relating to the employee's own store purchases ordinarily in- 
volves substantial injury or tendency to injure the employer's interests 
and is misconduct. Employers may also establish ailes governing the 
wrapping, mailing, delivery, charging or exchange of purchases by cus- 
tomers. An employee's violation of employer rules relating to store pur- 
chases by customers usually will be relatively minor in consequences and 
is not misconduct, unless the violation occurs after prior warnings or rep- 
rimands for similar violations (see subdivision (f) of this section and Sec- 
tion 1256-34 of these regulations for interpretation of whether miscon- 
duct exists where an employee's violation relates to employer rules 
concerning the handling of money). 

EXAMPLE 8. H was discharged by the employer because H eft the 
employer' s store with a 33-cent purchase not accompanied by a sales slip 
as required by an employer rule. However, H had not been told of the em- 
ployer's rule, and had previously purchased items without sales slips or 
any warning by the employer. The employer discharged H for the viola- 
tion. 

H's discharge is not for misconduct because H had no knowledge of 
the employer's rule, had not been previously warned, and H's violation 
was not deliberate. However, if H had been warned for any prior viola- 
tions and then had violated the rule, a discharge would have been for de- 
liberate acts and thus for misconduct. 

(k) Time Clock. Employers in some establishments have rules for em- 
ployees reporting into and out of work requiring punching time clocks. 
Often the rule is that each employee must personally punch the time 
clock. An employee's knowing violation of such a rule is misconduct, 
unless there is no falsification of time worked by the employee and the 
violation is an isolated instance. Intentional substantial falsification of 
time worked is misconduct. 

EXAMPLE 9. J, a security guard, left J's post early and had another 
guard punch J's time card out at the regular quitting time. The employer 
discharged J for violating the employer's rule that each employee must 
personally punch out the time card when leaving work. 

J's discharge is for misconduct due to a deliberate violation of a sub- 
stantial employer interest and involves falsification of time worked. 
NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1256, Unemployment Insurance Code. 

History 
1. New section filed 4-18-80; effective thirtieth day thereafter (Register 80, No. 

16). 



§ 1 256-43. Discharge for Misconduct — Violation of Law. 

(a) Scope. This section relates to discharge from the most recent work 
for misconduct due to violation of law. Section 1256-30 of these regula- 
tions sets forth general principles also applicable under this section. 

(b) Off-Work Violations of Law. Criminal acts or other violations of 
law are not necessarily misconduct. For example, an individual's crimi- 
nal act outside of working hours and away from the employer's premises 
usually would have no connection with the work and would not be mis- 
conduct under Section 1 256 of the code (see related discussion in Section 
1256-33 of these regulations). However, an employee's criminal act or 
other violation of law outside of working hours and away from the em- 
ployer's premises can be misconduct if the employee uses information 
obtained from the work to carry out the crime or other violation of law, 
or there is any other substantial connection with the work. 



EXAMPLE 1. A janitor. A, was arrested for drunk driving while off 
duty. The employer discharged A. 

A's discharge is not for misconduct because A's off-duty intoxication 
did not relate to work performance and did not substantially injure the 
employer's interests. 

EXAMPLE 2. B, a television repair person, while repairing a custom- 
er's television set in the customer's home, noted the layout of the home, 
access characteristics, and the nature and location of property in the 
home. That night B returned and stole property from the custt)mcr's 
home. B was convicted of the theft. The employer discharged B. 

B's violation of law is misconduct due to the clear connection w ith the 
work even though the act was off duty and away from the employer's 
premises. 

EXAMPLE 3. C, a bookkeeper in a bank, persisted in drawing person- 
al checks against C's account in that bank when there were insufficient 
funds to cover the checks. The bank discharged C for this violation. 

C's violation was misconduct even though off duty since bank em- 
ployees are expected to reflect honesty and integrity due to the special 
character of their work. An employee's lack of integrity reflects on the 
bank's integrity and adversely affects the employer's interests. 

(c) On-the-Job Violations of Law. An employee's on-the-job crimi- 
nal act or other violation of law is misconduct if the act is substantial in 
nature, regardless of the employer's prior warnings or reprimands. An 
employee's on-the-job criminal act or other violation of law is not mis- 
conduct if the act is minor in nature, unless the employee commits the act 
after prior warnings or reprimands by the employer for similar acts. How- 
ever, in no event will an employee's criminal act or other violation of law 
be misconduct if the employer had ordered, participated in, or condoned 
the employee's action. 

EXAMPLE 4. D, a taxicab driver, was en route to pick up a passenger 
when D was hailed by a person on the opposite side of the street. D 
glanced off the road toward the person in accordance with a company 
policy to identify possible customers and report cab requests to the com- 
pany dispatcher. D was involved in a minor accident as a result of this 
action. The employer discharged D. 

D's action was not misconduct, but at most was a good faith error in 
judgment in an attempt to carry out company policy. 

EXAMPLE 5. E, a taxicab driver, was involved in a series of six acci- 
dents within a short period of time while driving cab. In addition, E re- 
peatedly violated traffic laws by failing to make boulevard stops, by driv- 
ing on the wrong side of the street, and by making prohibited mid-block 
"U" tums.The employer had given E a safety course and as each accident 
occurred discussed preventive measures. The employer gave E a disci- 
plinary suspension following one of the accidents. Shortly after a later ac- 
cident, the employer was held liable in damages and discharged E. 

E's action was misconduct because it was clearly substantial, prejudi- 
cial to the employer's interests, and not the result of mere inefficiency. 
NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1256, Unemployment Insurance Code. 

History 

1. New section filed 4-18-80; effective thirtieth day thereafter (Register 80, No. 
16). 

§ 1256.1-1 . Incarceration — Absence from Work. 

NotE; Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 1256 and 1256.1, Unemployment Insurance Code. 

History 

1. New section filed 4-18-80; effective thirtieth day thereafter (Register 80, No. 
16). 

2. Amendment of subsection (d)(1) filed 1-28-82; effective thirtieth day thereaf- 
ter (Register 82, No. 5). 

3. Change without regulatory effect repealing Section 1256. 1-1 (Register 87, No. 
40). 

§ 1256.2-1. Voluntary Leaving — Good Cause — Deprivation 
of Equal Employment Opportunities. 

(a) Scope. This section interprets Section 1 256 and 1256.2 of the code 
concerning whether an individual leaves with or without good cause 
when the leaving of work is due to deprivation by the employer of equal 
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employment opportunities due to the individual's race, color, religious 
creed, sex, national origin, ancestry, or physical handicap under Section 
1256.2 of the code, or due to age, medical condition or marital status or 
other unlawful basis under Section 1256 of the code. "Employment op- 
portunities" include, but are not limited to, assignments to jobs, work at- 
mosphere, compensation, including fringe benefits, promotions, trans- 
fer, upgrading, rights and duties of employees under work rules, and the 
terms, conditions or privileges of employment. 

(b) Applicable Law. Sections 1256 and 1256.2 of the code, with re- 
spect to equal employment opportunity issues, and this secfion are to be 
construed in harmony with and subject to applicable and controlling fed- 
eral and California law on the subject of equal employment opportuni- 
ties, including, but not limited to. Section 8 of Article 1 of the California 
State Constitution, the California Fair Employment Practice Act (Sec- 
tions 1410 and following. Labor Code), Titles VI and VII of the Civil 
Rights Act of 1964, as amended (42 United States Code 2000d and 
2000e), Section 1197.5 of the Labor Code relating to equal pay for equal 
work, the federal Equal Pay Act of 1963, as amended (29 United States 
Code 206(d)), the federal Age Discrimination Employment Act of 1967, 
as amended (29 United States Code 621 et seq.), the federal Rehabilita- 
tion Act of 1973, as amended (29 United States Code 701 et seq.), and 
comparable statutes (for pertinent federal regulations, see especially 
Title 29, Code of Federal Regulations, Chapter XIV: Part 1604, Sections 

1604.1 to 1604.10, relating to sex discrimination; Part 1605. Section 
1605.1, relating to discrimination based on religion; and Part 1606, Sec- 
tion 1606.1, relating to discrimination based on national origin). 

(c) Bona Fide Occupational Qualification. Under Sections 1256 and 

1256.2 of the code, there is an exception that otherwise prohibited dis- 
crimination by an employer is excused if based on a bona fide occupa- 
tional qualification. The bona fide occupational qualification exception 
shall be interpreted narrowly, and the burden to establish it shall rest on 
the party relying upon the exception. Most jobs can be performed equally 
well by all otherwise qualified persons without regard to race, color, reli- 
gious creed, sex, national origin, ancestry, physical handicap, age, medi- 
cal condition, or marital status. Specifications that are clearly job-related 
even though based on otherwise prohibited discrimination tests are per- 
mitted in the rare case where a bona fide occupational qualification can 
be justified. For example, if a male actor-employee in the movie industry 
were denied a particular role in a movie where a woman was necessary 
for the purpose of authenticity or genuineness, sex would be a bona fide 
occupational qualification, and leaving work due to the denial would be 
without good cause. Job-related specifications unrelated to prohibited 
discriminatory classifications are permitted, such as required licenses, 
permits, special driving or other job skills, and the like. An individual 
who left work due to denial of pay raises, promotions, or other employ- 
ment opportunities based on failure to meet such nondiscriminatory job- 
related specifications would not have good cause for the leaving of work. 

(d) Security Clearance. An individual who leaves work because a pro- 
motion, pay raise, or other employment opportunity has been denied due 
to failure to meet apphcable security requirements of California or feder- 
al law leaves without good cause under Sections 1256 and 1 256.2 of the 
code. 

(e) Other Remedies of Employee. If an individual is intentionally and 
unlawfully deprived of equal employment opportunities by an employer 
who persists in the deprivation, and the individual leaves work for this 
reason, there is good cause for leaving work under Sections 1256 and 
1256.2 of the code even if the individual does not first file a complaint 
with the state or federal agency with jurisdicdon to provide relief for and 
stop the violation. If the employer's acts are unintentional, however, the 
individual does not have good cause to leave work due to prohibited de- 
privation of rights if the individual fails to make reasonable efforts to put 
the employer on notice and give an opportunity to make adjustments. 
Reasonable efforts are made if the individual takes reasonable steps to 
call the matter to the employer' s attention, with a reasonable time and op- 
portunity for adjustment, and it is not necessary that the individual file 



a formal complaint or charge with any state or federal agency to meet the 
"reasonable efforts" condition. 

NOTE: Authority cited: Sections 305 and 306. Unemployment Insurance Code. 
Reference: Sections 1256 and 1256.2. Unemployment Insurance Code. 

History 

1. New section filed 4-18-80; effective thirtieth day thereafter (Reeister 80, No. 
16). 

2. Amendment of subsection (b) filed 1-28-82; effective thirtieth day thereafter 
(Register82. No. 5). 

§ 1 256.4-1 . Purge of Disqualification for Irresistible 

Compulsion to Use or Inability to Abstain from 
Using Intoxicants. 

(a) An individual who has been disqualified for unemployment bene- 
fits because of a discharge from work or a leaving of employment result- 
ing from an irresistible compulsion to use or consume intoxicants may 
purge the disqualification under Section 1256.4 of the code by parficipa- 
tion in a treatment program which satisfies the conditions of subdivision 
(b) and by submitting to the department a written certification from a 
physician or authorized treatment program administrator that the indi- 
vidual is in or has completed the treatment program and is able to work. 

(b) Participation in a treatment program, public or private, will permit 
the purging of a disqualification if the treatment program meets one of 
the following conditions: 

( 1 ) The treatment program is officially licensed or certified by the 
State Department of Alcohol and Drug Programs ( ADP) or the State De- 
partment of Health Services (DHS) or is licensed by or satisfies a pro- 
gram review by the state in which the program is located. 

(2) The treatment program is an established self-help program as de- 
termined by the department as having a recognized record in the commu- 
nity for success in treafing individuals addicted to alcohol or drugs. This 
includes programs such as Alcoholics Anonymous (AA) and Narcotics 
Anonymous (NA), even though they do not meet the minimum standards 
for ADP licensure or certification. 

(c) The written certification shall contain a statement that the individu- 
al has entered into and is continuing in. or has completed a treatment pro- 
gram for his or her condition, and is able to work. The statement shall be 
completed by one of the following: 

( 1 ) A physician 

(2) An authorized treatment program administrator from a program 
which safisfies either subdivision (b)(1) or (b)(2). If there is no autho- 
rized treatment program administrator to certify to an individual's partic- 
ipation in an established self-help program and his or her ability to work, 
the individual shall provide to the department a physician's statement 
certifying that the individual has entered into and is continuing in. or has 
completed the program for his or her condifion, and is able to work. 

(d) Upon receipt by the department of the written certification, the de- 
partment shall determine whether the written cerufication and the treat- 
ment program in which the individual is participating or has participated 
meets the requirements of this regulation. If the department determines 
that the requirements of this regulation are met, the department shall 
purge the disqualification. 

NOTE: Authority cited: Section 305 and 306, Unemployment Insurance Code. 

Reference: Section 1256.4, Unemployment Insurance Code. 

History 

1 . Change without regulatory effect renumbering former section 1 256.5-1 to new 
section 1256.4-1 and amending section and Note filed 8-31-2006 pursuant to 
section 100, title 1, California Code of Regulations (Register 2006. No. 35). 

§ 1 256.5-1 . Purge of Disqualification for Irresistible 

Compulsion to Use or Inability to Abstain from 
Using Intoxicants. 

NOTE: Authority cited: Section 305 and 306, Unemployment Insurance Code. 
Reference: Section 1256.5, Unemployment Insurance Code. 

History 

1. New section filed 10-22-92; operative 11-23-92 (Register 92, No. 43). 

2. Change without regulatory effect renumbering former section 1256.5-1 to new 
section 1256.4-1 filed 8-31-2006 pursuant to section 100, title 1, California 
Code of Regulations (Register 2006, No. 35). 
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or Discharge for Misconduct. amount. Sections 1256-1 to 1256-43, inclusive, of these regulations in- 

(a) Scope. This section interprets subdivision (a) of Section 1 260 of the terpret various circumstances relating to what is good cause for voluntary 

code which provides for a purge of a disqualification under Section 1 256 leaving of most recent work and when a discharge is for misconduct con- 

of the code if a disqualified individual, after the act causing disqualifica- nected with the most recent work. 
tion, performed service in bona fide employment for which remuneration 
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(h) Bona Fide Employment. The basic test to determine whether em- 
ployment is "bona fide" to purge a disqualification under Section 1256 
of the code is whether the total facts lead reasonably to a conclusion that 
the individual was in good faith genuinely attached to the labor market. 
An individual was not engaged in bona fide employment, however, if he 
or she admittedly worked for the sole, primary, or dominant purpose of 
avoiding and purging a disqualification under Section 1256 of the code. 
No fixed rule can govern when employment is "bona fide," but the fol- 
lowing factors shall be considered by the department: 

( 1 ) The manner in which the employment was obtained, and the nature 
and extent of the claimant's search for work. 

(2) Whether the employment was in the regular course of the employ- 
er' s business. 

(3) Whether the employer had previously hired someone for the job, 
and whether someone was hired for the job after the claimant asserting 
purging relief was separated from the job. 

(4) Whether the employment was in the claimant's usual occupafion. 

(5) Whether the wages for the employment were equivalent to the 
claimant's wages in his or her usual occupation or last preceding employ- 
ment. 

(6) Whether the claimant is willing to accept future employment of the 
same kind and under the same conditions as the employment asserted as 
the purging employment. 

(7) The claimant's reasons for accepting the employment, the length 
of the employment, and the reasons for the terminafion of the employ- 
ment. 

(c) Types of Work. Normally, self-employment or work as an inde- 
pendent contractor indicates a withdrawal from the labor market, and not 
a genuine attachment to the labor market, and is not bona fide employ- 
ment under Section 1 260 of the code. However, self-employment may 
be bona fide employment if the claimant has qualified for elective unem- 
ployment insurance coverage based on such self-employment. In such 
cases, the net earnings from self-employment determined to be bona fide 
are counted to determine whether the claimant has received remuneration 
of five times the weekly benefit amount to purge a disqualification under 
Section 1256 of the code. 

Military service, any work in a common law employment relationship 
whether or not covered for unemployment insurance purposes, and all 
work covered for unemployment insurance purposes except illegal em- 
ployment such as prohibited gambling or narcoUcs sales, are "employ- 
ment" for purposes of purging under Section 1256 of the code, and remu- 
neration for such work may be counted if the work is "bona fide" under 
all the facts. (For discussion of the common law employment relationship 
and who is an "employee" see Sections 606-1, 62 1(b)- 1, 621(c)-l, and 
680-1 of these regulaUons. For interpretation of some exemptions from 
covered employment, see Sections 629-1 to 653-1 of these regulations.) 
NOTE: Authority cited: Sections 303 and 306, Unemployment Insurance Code. 
Reference: Sections 1256 and 1260, Unemployment Insurance Code. 

History 

1. New section filed 4-18-80; effective thirtieth day thereafter (Register 80, No. 
16). 

2. Amendment of subsection (c) filed 1-28-82; effective thirtieth day thereafter 
(Register 82, No. 5). 

§ 1260-1. Week of Ineligibility — Fixed Disqualification. 

History 
1. Repealer filed 1-28-82; effective thirtieth day thereafter (Register 82, No. 5). 

§ 1 262-1 . Week of Ineligibility — Trade Disputes. 

With respect to acts or periods of ineligibility under Secfion 1262 of 
the code "week of ineligibility" shall be any week or weeks applicable 
to the individual under these regulations, during any portion of which his 
or her unemployment is due to his or her having left his or her work be- 
cause of a trade dispute and for the period during which he or she contin- 
ues out of work by reason of the fact that the trade dispute is still in active 
progress in the establishment in which he or she was employed. 
NotE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference; Section J 262, Unemployment Insurance Code. 

History 
1. Amendment filed 1-28-82; effective thirtieth day thereafter (Register 82, No. 

5). 



§ 1262-2. Trade Disputes — Notification to Department. 

(a) Whenever individuals leave their work because of a trade dispute 
under conditions which may disqualify such individuals from benefits 
pursuant to the provisions of Section 1262 of the code, the employing 
unit, within ten days of the date individuals left such work, shall notify 
the department at its office in Sacramento or such other office of the de- 
partment as may be designated by an authorized representative of the de- 
partment. Such notification shall include separately for each union in- 
volved: 

( 1 ) The name and address of the employing unit; 

(2) A statement that a trade dispute exists; 

(3) The name and address of the union (or unions) claiming to repre- 
sent the individuals who left work because of a trade dispute; and 

(4) Such other information as may be prescribed by the department. 

(b) The employing unit may be granted additional time by the depart- 
ment in which to comply with the requirements of subdivision (a) of this 
section, provided that any notice submitted after expiration of the time 
limits set forth in this section should include a statement of the reasons 
why such delay should be considered with "good cause." 

NotE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1262, Unemployment Insurance Code. 

History 

1 . New Noth filed 1-28-82; effective thirtieth day thereafter (Register 82, No. 5). 

2. Amendment of subsection (a), repeal of subsections (a)(2)-(3) and renumbering 
and amendment of subsections filed 12-14-93; operative 1-14-93 (Register 
93, No. 51). 

§ 1 264-1 . Services Performed by Aliens. 

(a) The wages that compensate the services performed by an alien may 
be used as the basis for the payment of unemployment compensation 
benefits, extended duration benefits, and federal-state extended benefits 
to the extent that the alien was in one of the following immigration sta- 
tuses while performing the services: 

( 1 ) Lawfully admitted to the United States for permanent residence. 

(2) Lawfully present in the United States for the purpose of performing 
the services. 

(3) Permanently residing in the United States under color of law, also 
referred to as "PRUCOL." 

(b) An alien has the burden of proving the extent to which he or she 
performed base period services while in one or more of the statuses listed 
in subdivision (a). Any determination by the department that an alien was 
not, or was not to the extent stated in the determination, in one of the sta- 
tuses listed in subdivision (a) during his or her base period, shall be based 
on a preponderance of the evidence. Such evidence may include evi- 
dence that the Immigration and Naturalization Service (INS) was unable 
to verify the alien's immigration status under Section 1326-13 of these 
regulations and any other relevant information provided by the INS in re- 
sponse to the department's request for such verification. 

(c) As used in this regulation, the following terms have the meanings 
assigned: 

( 1 ) "Alien" means a claimant who was neither a United States citizen 
nor a United States national during all of his or her base period. 

(2) "Preponderance of the evidence" means such evidence that, as 
when weighed against the evidence opposed to it, has the more convinc- 
ing force and the greater probability of truth. 

(3) "Base period services" means the services that are compensated by 
the wages paid in the claimant's base period as defined in Secfion 1275 
of the code. 

(4) "INS" means the United States Immigration and Naturalization 
Service. 

(d) As a condition of eligibility and in order for the department to de- 
termine the extent to which base period wages may be used in the compu- 
tation of benefits, all claimants shall state whether and to what extent they 
were United States cifizens, nationals, or in one of the immigration sta- 
tuses listed in subdivision (a) of this secfion, when they performed base 
period services. 

(e) If any subdivision of this regulation or its application to any person 
or circumstance is held invalid, the invalidity shall not affect other subdi- 
visions or applications of this regulation which can be given effect with- 
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out the invalid subdivision or application, and in this respect the subdivi- 
sions of this regulation are severable. 

NOTK: Authority cited: Sections 305 and 306, Unemployment insurance Code. 
Reference: Sections 1264, 1275 and 1326, Unemployment Insurance Code: Sec- 
tion 3304(a)( 14), Title 26, United States Code. 

History 

1. New section filed 10-3-88; operative 10-3-88 pursuant to Govemment Code 
Section 1 1346.2(d) (Resister 88, No. 42). For prior historv, see Reeister78, No. 
28. 

2. Change without regulatory effect amending subsection (a)(3 ). repealing subsec- 
tions (c)(5)-(c)(5)(P) and (e) and relettering subsection, and amending NoTi-; 
filed 2-6-97 pursuant to section 100. title 1, California Code of Regulations 
(Register97, No. 6). 

§ 1 265.6-1 . Allocation of Holiday Payments. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1265.6, Unemployment Insurance Code. 

History 

1 . New section tiled 1 1-3-94 as an emergency; operative 1 1-3-94 (Register 94. 
No. 44). A Certificate of Compliance must be transmitted to OAL by 4-3-95 
or emergency language will be repealed by operation of law on the following 
day. 

2. New section refiled 2-28-95 as an emergency; operative 3-3-95 (Register 95, 
No. 9). A Certificate of Compliance must be transmitted to OAL by 7-3-95 or 
emergency language will be repealed by operation of law on the following day. 

3. Repealed by operation of Govemment Code section 1 1346.1(g) (Register 95, 
No. 50). 

Article 1.5. Retraining Benefits 

§ 1267-1. Training Benefits — Definitions. 

For the purposes of Section 1267-2 of these regulations and Section 
1267 of the code: 

(a) "Apprentice" means only an individual at least 1 6 years of age who 
is in training under apprenticeship standards and a written apprenticeship 
agreement pursuant to Chapter 4 (commencing with Section 3070) of Di- 
vision 3 of the Labor Code. 

(b) "Training" means work-related programs approved by the depart- 
ment, including but not limited to, classroom training, instruction, or on- 
the-job training for an apprentice. 

NoTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1267, Unemployment Insurance Code. 

History 

1. New .section filed 8-3-79; effective thirtieth day thereafter (Register 79, No. 
31). 

2. Change without regulatory effect repealing subheading filed 1-24-2002 pur- 
suant to section 1 00, title 1 , California Code of Regulations (Register 2002, No. 
4). 

§1267-2. Eligibility. 

Any apprentice, otherwise eligible for benefits under the code, who is 
in training is eligible to receive such benefits for any week during which 
he or she is otherwise unemployed and participates in training, and such 
benefits shall not be denied to any apprentice for any such week because 
of the application of any provisions of the code relating to availability for 
work, active search for work, or refusal to accept work. 
NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1267, Unemployment Insurance Code. 

History 
1. New section filed 8-3-79; effecfive thirtieth day thereafter (Register 79, No. 

31). 

§1267-3. Approved Training. 

NOTE: Authority cited: Secfions 305 and 306, Unemployment Insurance Code. 
Reference: Section 1267, Unemployment Insurance Code. 

History 

1 . New section filed 7-13-2000 as an emergency; operative 7-13-2000 (Register 
2000, No. 28). A Certificate of Compliance must be transmitted to OAL by 
1 1-10-2000 or emergency language will be repealed by operation of law on the 
following day. 

2. New section refiled 1 1-6-2000 as an emergency, including amendment of sub- 
section (b); operative 1 1-6-2000 (Register 2000, No. 45). A Certificate of 
Compliance must be transmitted to OAL by 3-6-2001 or emergency language 
will be repealed by operation of law on the following day. 

3. Repealed by operation of Govemment Code section 11 346. 1(g) (Register 2001 , 
No. 38). 



Article 2. Computation 

(Amount and Duration) 

§ 1277-1. Computation of Benefits Under Sections 1277 
and 1281 of the Code — Base Period and 
Calendar Quarter. 

NOTE: Authority cited: Section 1277, Unemployment Insurance Code. 

History 

1. Amendment filed 4-13-73; effective thirtieth day thereafter (Resister 73, No. 
15). 

2. Repealer filed 1-28-82; effective thirtieth day thereafter (Register 82, No. 5). 

§1277-2. Definition of "Work." 

For the purposes of Sections 1277 and 1277.5 of the code: 

(a) "Work" means services performed by a person for remuneration 
under a bona fide contract with and payable by another person, including 
any employing unit, and includes services performed for income or earn- 
ings in self-employment, or as an employee as defined by Section 621 
of the code, or as an independent contractor for a principal, or as an em- 
ployee under the usual common law or admiralty rules regardless of 
whether the services are in "employment" under the code, and services 
which an employee is ready, willing and able to perform but is involun- 
tarily prevented from performing by the actions of his or her employer. 

(b) "Remuneration" as used in subdivision (a) of this regulation in- 
cludes call-in or stand-by pay, but does not include "other benefits" as 
defined by Section 2629 of the code, pay for sick leave, vacation pay. 
back pay, supplemental unemployment benefit payments, severance, 
dismissal or separation pay, in-lieu-of-nodce pay, or prizes, awards, or 
other gains received in any drawing, game, or contest. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1277, Unemployment Insurance Code. 

History 

1 . New section filed 4-13-73; effecfive thirtieth day thereafter (Register 73, No. 
15). For history of former section 1277-2, see Register 72, No. 24. 

2. Amendment of subsecfion (b) filed 1-28-82; effective thirtieth day thereafter 
(Register82, No. 5). 

3. Amendment of subsection (a) filed 8-24—92; operative 9-23-92 (Register 92, 
No. 35). 

Article 2.4. Work Sharing Unemployment 
Insurance Benefits 

§1279.5-1. Definitions. 

The following definitions apply to the regulations in this article and 
Unemployment Insurance Code secdon 1279.5. 

(a) "Affected work unit" means the entire work force or unit(s) within 
the total work force that are assigned by the work sharing employer to 
participate in the work sharing program. 

(b) "Applicafion" means the work sharing plan application submitted 
by an employer to the department. 

(c) "Certification" means the work sharing certificafion which the 
work sharing employer issues to the employee so that the employee may 
file a claim for work sharing benefits. 

(d) "Normal weekly wages" means the wages earned in a week that the 
employee would usually earn from the work sharing employer if there 
was no reduction in wages or hours due to work sharing, or wages earned 
for 40 hours, whichever is less. 

(e) "Normal weekly hours of work" are either those hours an employee 
in the same position or job classification would have worked for the work 
sharing employer, if there had been no reduction in hours due to work 
sharing, or 40 hours, whichever is less. 

(f) "Week" means the work sharing employer's payroll week. If the 
work sharing employer does not pay wages on a weekly basis, a "week" 
shall be a seven consecutive day period beginning at 12:01 a.m. Sunday 
and ending at midnight the following Saturday. 
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(g) "Work sharing benefits" means tlie unemployment insurance 
benefits payable under the provisions of Section 1279.5 of the Unem- 
ployment Insurance Code. 

(h) "Work sharing employer" means the employer participating in the 
work sharing program. 

(i) "Work sharing plan" means all the information submitted by the 
employer in the application to the department for participation in the 
work sharing program. (Refer to Section 1279.5-2 of these regulations 
for the required information.) 

(j) "Work sharing program" means the program described in Section 
1279.5 of the Unemployment Insurance Code which provides employers 
with an alternative to layoffs and their employees with the payment of 
reduced unemployment insurance benefits. 

(k) "First contact date" means the date of the first contact between the 
department and the work sharing employer with regard to an application 
to participate in the work sharing program. 

(/) "Regular employer" means (for work sharing purposes) the em- 
ployer responsible for the following: 

( 1 ) Payment of wages, 

(2) Withholding and payment of tax contributions, 

(3) Determining the individual's normal weekly hours of work, 

(4) Determining the individual's normal weekly wages, 

(5) Reduction of the individual's normal weekly hours of work, and 

(6) Reduction of the individual's normal weekly wages. 

NoTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1279.5, Unemployment Insurance Code. 

History 

1 . New article 2.4 and section filed 3-1 1-94 as an emergency; operative 3-1 1-94 
(Register 94, No. 10). A Certificate of Compliance must be transmitted to OAL 
by 7-1 1-94 or emergency language will be repealed by operation of law on the 
following day. 

2. Certificate of Compliance as to 3-1 1-94 order transmitted to OAL 7-1 1-94 and 
fded 8-18-94 (Register 94, No. 33). 

3. Amendment of first paragraph and subsection (c) and new subsections (/)-(/)( 6) 
filed 1-8-98; operative 2-7-98 (Register 98, No. 2). 

§ 1279.5-2. Application for Plan Approval. 

(a) An employer who wishes to permit employees to participate in the 
work sharing program shall submit an application to the department. The 
application shall include: 

( 1 ) The employer name, telephone number, address, and California 
employer account number. 

(2) The employer's specific type of business. 

(3) The employer name that will be used on the work sharing certifica- 
tion. 

(4) The employer name, address, and telephone number of the loca- 
tion(s) where the work sharing will occur, if different from subsection 
(a)(1). 

(5) Whether the business/organization is a public endty. If so, the type 
of public entity that best describes the organization. For example, city, 
county, state, federal, school district, etc. 

(6) The effective date of the work sharing plan. (Refer to Section 
1 279.5-3 of these regulations for the effective date of a new or renewal 
work sharing plan.) 

(7) The effective date of the expanded coverage if adding employee(s) 
or work unit(s) to an exisdng work sharing plan. (Refer to Section 
1279.5-4 of these regulations for the effective date of the expanded cov- 
erage.) 

(8) The estimated weekly percentage reduction in hours and wages of 
employees participating in the work sharing plan. 

(9) The work unit(s), the number of employees in the unit(s), and the 
number of employees participadng in the work sharing plan. 

(10) Whether the payroll periods are weekly, bi-weekly, monthly, or 
other. If the payroll periods are weekly, the day of the week the payroll 
ends. 

(11) Whether the work sharing plan is part of a transition to a perma- 
nent layoff or closure. 



(12) The circumstances which require the employer to participate in 
the work sharing program to avoid layoffs. 

(13) Whether any participating employees are covered by a union/col- 
lective bargaining agreement. If so, the union name, local number, title 
and position of the collective bargaining agent authorized to approve the 
work sharing plan, and the date signed. 

(14) Whether the employer is willing to have its name relea.sed when 
the Employment Development Department receives requests for the 
names of companies that would be willing to share their experiences in 
the work sharing program, bearing in mind that participating in the work 
sharing program is confidential. 

(15) Whether the employer's work sharing plan involves at least two 
employees, at least ten percent of the work force or work unit(s). and at 
least a ten percent reduction in both hours worked and wages earned. 

( 1 6) The original signature of the corporate officer, sole proprietor, or 
general partner, authorized to approve the working sharing plan, if the 
employer is in private business. 

( 1 7) Tlie original signature of the execufive officer or person with au- 
thorization, substantiated in writing, to approve the work sharing plan, 
if the employer is a public entity. 

( 1 8) The printed or typed name of the signatory in subsections ( 1 6) and 
(17) of these regulations, their position or title, the contact person of the 
employer and his/her telephone number. 

(b) The employer shall certify as follows: 

( 1 ) We understand that if we are a participating employer using the tax 
rate method, our reserve account will be charged in the usual manner for 
benefits paid under this program. In addition, these charges may increase 
the employer's unemployment insurance contribution rate in future 
years. 

(2) We understand that if we are a participating reimbursable employ- 
er, we will be billed quarterly for the cost of benefits paid in the same 
manner as they are currently billed for other unemployment insurance 
benefits. 

(3) We understand that a holiday cannot be used as a work sharing day 
unless the employee(s), in the same position, performed compensated 
services as part of the employee's normal weekly hours of work in that 
holiday, during the twelve month period prior to the employer's partici- 
pation in the work sharing program. Furthermore, we understand that we 
are not to issue cerdfication forms to employees that contain a holiday as 
the only work sharing day. 

(4) We will provide the Employment Development Department with 
the weekly percent of reducdon in hours and wages for each participadng 
employee as a result of this work sharing program. 

(5) We understand that in order to be eligible, an employee must have 
worked at least one normal work week with no reductions prior to is- 
suance of a cerdficadon for benefit payment. 

(6) We understand that if any employee is working for a school district 
and/ or non-profit endty providing services to a school district, we must 
provide the Employment Development Department with the dates indi- 
vidual employees are between successive academic terms and/or in a re- 
cess period. Furthermore, we understand that we are not to issue certifica- 
don forms to employees for those weeks the employee is between 
successive terms or in a recess period, where there is reasonable assur- 
ance that the employee will return to work. (Secdon 1 253.3 of the Cali- 
fornia Unemployment Insurance Code.) 

(7) We understand that apian approved by the Employment Develop- 
ment Department shall expire six months after its effective date. Expan- 
ded coverage approved to add other work unit(s) shall expire on the same 
date as the plan. A new plan may be approved immediately following the 
expiraUon of the previous plan if the employer submits the new plan no 
more than ten days after the prior plan expired and the employer finds it 
necessary to provide employees with condnuous coverage under this 
program. 
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(8) We understand that leased or temporary service employees that are 
provided by another employer cannot be covered under this work sharing 
plan. 

(9) We understand that leased or temporary service employees we pro- 
vide to other employers cannot be covered under this work sharing plan. 

(c) The director shall approve or disapprove the work sharing plan by 
the close of business no later than five working days from the date the 
completed work sharing plan is received. 

NOTI:: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1279.5, Unemployment Insurance Code. 

History 

1 . New section filed 3-1 1-94 as an emergency; operative 3-1 1-94 (Register 94, 
No. 10). A Certificate of Compliance must be transmitted to OAL by 7-1 1-94 
or emergency language will be repealed by operation of law on the following 
day. 

2. Certificate of Compliance as to 3-1 1-94 order transmitted to OAL 7-1 1-94 and 
filed 8-18-94 (Register 94. No. 33). 

3. Kditorial correction of subsections (a)(6) and (14) (Register 94, No. 33). 

4. Amendment of subsections (a)(1) and (a)(10) and new subsections (b)(8)-(c) 
filed 1-8-98; operative 2-7-98 (Register 98, No. 2). 

§ 1279.5-3. Effective Date of Work Sharing Plan. 

(a) An application for a new work sharing plan must be mailed and 
have a postmark date within 28 days of the first contact date to be consid- 
ered timely. 

( 1 ) If a timely application for a new work sharing plan has been sub- 
mitted to the department, the effective date of the work sharing plan shall 
be no earlier than the Sunday before the first contact date with the depart- 
ment to apply for the work sharing program. If the contact is made by 
mail, the postmark date of the envelope containing the employer' s corre- 
spondence shall be considered the first contact date. 

(b) If a timely application for a renewal of a work sharing plan has been 
submitted, the effective date of the work sharing plan shall be no earlier 
than the day after the prior plan expires, providing the plan application 
is submitted no more than ten days after the prior plan expired. 

(c) A delayed filing of the new or renewal application shall be consid- 
ered timely if good cause for the delay in filing is established. Good cause 
shall include: 

(1) A diligent attempt by the employer, as determined by the depart- 
ment, to obtain the required original signature on the application of the 
authorized person who was unavailable to sign the document within the 
prescribed time limit. 

(2) A diligent attempt by the employer, as determined by the depart- 
ment, to obtain the required original signature(s) on the application of the 
collective bargaining agent(s) who were unavailable or undecided on 
signing the document within the prescribed time limit. 

(d) The department may elect to apply two exceptions to the rule set 
forth above in subsection (a)(1) of these regulations as follows: 

( 1 ) The Sunday after the first contact date with the department to apply 
for the work sharing program, if requested by the employer on the work 
sharing plan application, or 

(2) Two Sundays before the first contact date with the department to 
apply for the work sharing program, if one of the following conditions 
is met: 

(A) The employer's payroll week ends on a day other than Saturday, 
or 

(B) The hours and wages of employees who will be participating in the 
work sharing plan will be reduced during the week which includes the 
Sunday before the first contact date with the department to apply for the 
work sharing program. 

(e) If the employer fails to submit a timely application, without good 
cause, the plan shall have an effective date no earlier than the Sunday 
prior to the postmark date of the application. 

(f) The department shall not approve a work sharing plan if the effec- 
tive date is prior to the expiration date of another work sharing plan for 
the same California employer account number. 

NOTE: Authority cited: Secdons 305 and 306, Unemployment Insurance Code. 
Reference: Section 1279.5, Unemployment Insurance Code. 



History 

1 . New section filed 3-1 1-94 as an emergency; operative 3-1 1-94 (Register 94, 
No. 10). A Certificate of Compliance must be transmitted to OAL by 7-1 1-94 
or emergency language will be repealed by operation of law on the following 
day. 

2. Certificate of Compliance as to 3-1 1-94 order transmitted to OAL 7-1 1-94 and 
filed 8-18-94 (Register 94, No. 33). 

§1279.5-4. Expanding Coverage. 

(a) To add wor< unil(s) covered by the collective bargaining agree- 
ment to a previously approved work sharing plan, the work sharing em- 
ployer shall submit an additional application and provide the information 
as described in Section 1279.5-2 of these regulations. 

(b) The effective date of the expanded coverage shall be no earlier than 
the previously approved work sharing plan. 

NOTE: Authority cited: Sections 305 and 306. Unemployment Insurance Code. 
Reference: Section 1279.5, Unemployment Insurance Code. 

History 

1 . New section filed 3-1 1-94 as an emergency; operative 3-1 1-94 (Register 94. 
No. 10). A Certificate of Compliance must be transmitted to OAL by 7-1 1-94 
or emergency language will be repealed by operation of law on the following 
day. 

2. Certificate of Compliance as to 3-1 1-94 order transmitted to OAL 7-1 1 -94 and 
filed 8-18-94 (Register 94, No. 33). 

§ 1279.5-5. Work Sharing Employer Responsibilities in the 
Claim Filing Process. 

(a) The work sharing employer shall complete a certification to enable 
an employee to file a claim for weekly or bi-weekly work sharing bene- 
fits. 

(b) The work sharing employer shall issue the certification to the em- 
ployee by the later of either the fourteenth calendar day after the end of 
the week to which the certification applies, or the fourteenth calendar day 
after the department sends written notification to the work sharing em- 
ployer that its work sharing plan has been approved. 

(c) The issuance date of the certification may be extended, with the ap- 
proval of the department, in cases where the department deems the work 
sharing employer has attempted, in good faith, to meet the timelines in 
Section 1279.5-5 subsecfion (b) of these regulations. 

(d) The certification shall be considered "issued" to the employee on 
the date of the occurrence of any of the following events: 

( 1 ) Hand delivered to the employee, or 

(2) Mailed to the employee, or 

(3) Made available to the employee at a pickup point familiar to the 
employee. 

(e) On each certification, the information provided by the work shar- 
ing employer shall include: 

( 1 ) The name and social security number of the employee. 

(2) The ending date(s) of the week(s) to which the certification applies. 

(3) The normal weekly wages earned by the employee. 

(4) The reduced wages paid due to work sharing during the week(s) to 
which the certification apphes. (See Section 1 279.5-7 of these regula- 
tions.) The reduced wages paid shall include any type of pay received for 
work performed (or leave taken) during that week including, but not lim- 
ited to: 

(A) Regular wages, 

(B) Overtime pay, 

(C) Bonus pay (allocated to the week(s) in which the service was per- 
formed, not the week in which the bonus pay was paid), 

(D) Vacation, sick leave, holiday or personal leave pay. 

(5) The percentage of wage reduction due to work sharing. This is the 
normal weekly wages in above subsection (3) of these regulations minus 
the reduced wages described in subsecfion (4) of these regulations and 
divided by the normal weekly wages in subsecfion (3). 

(6) A The normal weekly hours of work and the employee. 

(7) The reduced hours worked due to work sharing by the employee 
during the week(s) to which the certificafion applies. The reduced hours 
worked shall not exceed 36 hours. (See Secfion 1279.5-8 of these regula- 
fions.) 
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(8) The percentage of hour reduction due to work sharing. This is the 
normal weekly hours of work in above subsection (6) of these regulations 
minus the reduced weekly hours described in subsection (7) of these reg- 
ulations and divided by the normal weekly hours of subsection (6). 

(9) A statement as to whether or not the employee was absent from 
work for reasons other than a reduction in hours/days under the work 
sharing plan. If so, the work sharing employer shall indicate whether or 
not the absence was approved by the work sharing employer. If the ab- 
sence was not approved, the work sharing employer shall provide the 
date(s) of the absence and the reason for the absence. 

(10) A statement as to whether or not the employee refused an offer 
of work that was offered for the hours and/or day(s) during which the em- 
ployee had originally been scheduled to be off work due to the work shar- 
ing plan. 

(11) The day(s) and hours used for reductions due to the work sharing 
plan. 

(12) A statement that: 

(A) The information concerning the status of the work sharing em- 
ployer and the status/earnings of the employee for the purposes of partici- 
pating in the work sharing program are true and correct to the best of the 
work sharing employer's knowledge. 

(B) Two of the work sharing employer's employees, and not less than 
ten percent of the work sharing employer's regular permanent work force 
involved in the affected work unit or units, participated in the Work Shar- 
ing plan in each week or in at least one week of a consecutive two-week 
period. 

(13) The work sharing employer's name, California employer account 
number, and telephone number. 

(14) The original signature, typed or printed name, and the title of an 
authorized representative of the work sharing employer. 

(15) The date the certification was issued to the employee. This date 
must be later than the week ending date(s) to which the certification ap- 
plies. 

(f) If the work sharing employer elects to submit a completed certifica- 
tion on behalf of the participating employee, the work sharing employer 
must submit the completed certification to the Department within 14 cal- 
endar days from the date issued to the employee. 

(g) Upon a request by the employer, the requirements of this section 
may be waived upon approval by the department for the purposes of al- 
lowing the certifications to be filed by the work sharing employer 
through another medium, such as computer magnetic tape. The depart- 
ment may approve a request for a waiver if the employer can demonstrate 
to the department that it meets specified conditions including, but not 
limited to, the following: 

( 1 ) The employer is capable of providing the department with all infor- 
mation required by this section through another medium, such as elec- 
tronic filing or computer magnetic tape filing; 

(2) The information will be provided in a format which the department 
is capable of processing based upon available facilifies, equipment and 
personnel; 

(3) The claims for benefits can be processed in a more fimely manner; 
and 

(4) That other statutory and regulatory requirements pertaining to 
claims for benefits will be satisfied. 

NOTE; Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1279.5, Unemployment Insurance Code. 

History 

1 . New section filed 3-1 1-94 as an emergency; operative 3-1 1-94 (Register 94, 
No. 10). A Certificate of Compliance must be transmitted to OAL by 7-1 1-94 
or emergency language will be repealed by operation of law on the following 
day. 

2. Certificate of Compliance as to 3-1 1-94 order transmitted to OAL 7-11-94 
with new subsections (fHf)(4) and filed 8-18-94 (Register 94, No. 33). 

3. Amendment filed 2-15-96; operative 3-14-96 (Register 96, No. 7). 

4. Amendment of subsections (b), (e)(4), (e)(5), (e)(7), (e)(8) and (e)( 13), new sub- 
sections (e)(4)(A)-(e)(4)(D) and (f), and subsection relettering filed 1-8-98; 
operative 2-7-98 (Register 98, No. 2). 



§ 1279.5-6. Claimant Responsibilities in the Claim Filing 
Process. 

(a) Filing the initial claim. The employee shall file the first certifica- 
tion received from the work sharing employer with the department and 
complete a new claim as specified in Section 1 326-2 of these regulations 
no later than fourteen calendar days after the date the certification was 
issued by the work sharing employer. 

(b) Filing continued certifications. The claimant shall complete and 
present to the department the certification received from the work shar- 
ing employer no later than fourteen calendar days after the date it was is- 
sued by the work sharing employer. If the certification is mailed to the 
department, it must be postmarked no later than fourteen calendar days 
after the date it was issued by the work sharing employer. 

(c) On each certification the information provided by the claimant 
shall include: 

( 1 ) Whether the claimant had a change of address or telephone number 
that week. If so, the claimant shall supply the new address and/or tele- 
phone number. 

(2) If there were any reasons, other than work sharing, for not accept- 
ing all work offered to the claimant by the work sharing employer during 
the week to which the certification applies, such as, jury duty, holiday, 
illness, or personal leave. If so, the claimant shall provide the date(s) and 
reason the claimant could not work. 

(3) Whether the claimant worked for someone other than the work 
sharing employer or was self-employed during the week to which the 
cerfificafion applies. If so, the claimant shall provide the following: 

(A) The name and address of the non-work sharing employer. 

(B) The last date worked for the non-work sharing employer. 

(C) The gross earnings from the non-work sharing employer, or from 
jury duty, or net earnings from self-employment for the week to which 
the cerfification applies, whether paid or not. 

(D) A statement as to whether or not the claimant is sfill working for 
the non-work sharing employer and, if not, the date and reason for the 
separation from employment. 

(4) A statement that: 

(A) The information provided is true and correct to the best of the 
claimant's knowledge, and 

(B) The claimant understands that the law provides for a fine and/or 
imprisonment for making false statements or withholding facts to receive 
unemployment insurance benefits. 

(5) The claimant's original signature and the date signed. 

(d) The 14-day time limit for filing the certifications may be extended 
for good cause as provided in Secfion 1326-10 of these regulafions. 

(e) Upon a request by the employer, the requirements of this section 
may be waived upon approval by the department for the purposes of al- 
lowing the certifications to be filed by the work sharing employer 
through another medium, such as computer magnetic tape. The depart- 
ment may approve a request for a waiver if the employer can demonstrate 
to the department that it meets specified conditions including, but not 
limited to, the following: 

( 1 ) The employer is capable of providing the department with all infor- 
mation required by this section through another medium, such as elec- 
tronic filing or computer magnetic tape filing; 

(2) The informadon will be provided in a format which the department 
is capable of processing based upon available facilities, equipment and 
personnel; 

(3) The claims for benefits can be processed in a more timely manner; 
and 

(4) That other statutory and regulatory requirements pertaining to 
claims for benefits will be satisfied. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1279.5, Unemployment Insurance Code. 

History 
1. New section filed 3-1 1-94 as an emergency; operative 3-1 1-94 (Register 94, 
No. 10). A Certificate of Compliance must be transmitted to OAL by 7-1 1-94 
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or emergency language will be repealed by operation of law on the following 
day. 

2. Certificate of Compliance as to 3-1 1-94 order transmitted to OAL 7-1 1-94 
with new subsections (e)-(e)(4) and filed 8-18-94 (Register 94, No. 33). 

3. Amendment filed 2-15-96; operative 3-14-96 (Register 96, No. 7). 

4. Amendment of subsections (a), (b) and (c)(4)(B) filed 1-8-98; operative 
2-7-98(Register98, No. 2). 

§ 1279.5-7. Calculation of Wage Reduction. 

(a) To calculate the percentage by which an employee's normal week- 
ly wages were reduced during a week as a result of a work sharing plan, 
the work sharing employer shall: 

( 1 ) Subtract the actual (reduced) wages earned during the work sharing 
week (wages are described below in subsection (b) of these regulations) 
from the normal weekly wages (wages the employee earned before the 
implementation of the work sharing plan), and 

(2) Divide the difference (obtained in above subsection (a)(1) of these 
regulations) by the normal weekly wages. 

Example: The claimant's normal weekly wages are $420.00. Howev- 
er, due to work sharing reductions, the claimant's actual wages earned 
during the work sharing week are $336.00. The claimant's wages have 
been reduced by $84.00 ($420.00 - $336.00 = $84.00). To determine the 
percentage of wage reduction, divide the amount the wages have been re- 
duced by the normal weekly wages, this figure is the percentage by which 
the normal weekly wages were reduced ($84.00 -^ $420.00 = .20, or a 
20*^ reduction in the normal weekly wages. 

(b) Wages earned during the work sharing week shall include: 

( 1 ) Wages for services performed by the employee during the week to 
which the certification applies for the work sharing employer. 

(2) Vacation pay, holiday pay, sick leave pay, and other types of paid 
leave for time off from work. These wages are allocable to the week of 
the vacation, holiday, sick leave, or other paid leave. 

Example: The employees of work sharing employer A recently 
worked three days, received holiday pay for the fourth day, and were on 
an unpaid day off due to work sharing on the fifth day. For work sharing 
purposes, the employees are considered to have a corresponding reduc- 
tion in wages and hours for the week of the holiday of 20% (the fifth day 
only) and are entitled to 20% of the weekly unemployment insurance 
benefit amount. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1279.5, Unemployment Insurance Code. 

History 

1 . New section filed 3-1 1-94 as an emergency; operative 3-1 1-94 (Register 94, 
No. 10). A Certificate of Compliance must be transmitted to OAL by 7-1 1-94 
or emergency language will be repealed by operation of law on the following 
day. 

2. Certificate of Compliance as to 3-1 1-94 order transmitted to OAL 7-1 1-94 and 
filed 8-18-94 (Register 94, No. 33). 

3. Amendment of subsections (a)(1) and (a)(2) filed 1-8-98; operative 2-7-98 
(Register 98, No. 2). 

4. Editorial correction of subsection (a)(2) (Register 2002, No. 45). 

§ 1279.5-8. Calculation of Hour Reduction. 

(a) To calculate the percentage by which an employee's normal week- 
ly hours of work were reduced as a result of a work sharing plan, the work 
sharing employer shall: 

( 1 ) Subtract the actual (reduced) hours worked during the work shar- 
ing week (hours worked are described below in subsection (b) of these 
regulations) from the normal weekly hours of work (hours the employee 
would have worked) before the implementation of the work sharing 
plan), and 

(2) Divide the difference (obtained in above subsection (a)(1) of these 
regulations) by the normal weekly hours of work. 

Example: The claimant's normal weekly hours of work are 40. How- 
ever, due to work sharing, the claimant's hours were reduced to 32. The 
claimant's hours have been reduced by 8 hours (40 - 32 = 8). To deter- 
mine the percentage of hour reduction, divide the amount the hours have 
been reduced by the normal weekly hours worked, this figure is the per- 



centage by which the normal weekly hours were reduced (8 -h 40 = .20, 
or a 20%^ reduction in the normal weekly hours of work). 

(b) Hours worked during the work sharing week shall include: 

(1) Hours an employee is paid for performing services for the work 
sharing employer. 

(2) Hours an employee is paid for time off due to vacation, holiday, 
sick leave, and other types of paid leave. The hours are allocable to the 
week the vacation, holiday, sick leave, or other paid leave was taken. 

(3) Volunteer (unpaid) hours worked performing services during the 
week to which the certifications applies for the work sharing employer. 

(c) Holidays. An employee is not entitled to work sharing benefits for 
holidays on which no services are performed by the employee and for 
which no wages are paid unless that holiday was considered part of the 
employee's normal weekly hours of work during the twelve months prior 
to the effective date of the work sharing plan. To be considered part of 
the employee's normal weekly hours of work during that period, an em- 
ployee in that same position or job classification must have been sched- 
uled to perform compensated services for the work sharing employer on 
that holiday. 

The claimant in example 1 is entitled to work sharing benefits for the 
holiday: 

Example 1 : Claimant A, a security guard, worked and was paid for the 
July 4th holiday last year. The holiday was considered part of the security 
guard's normal days of work during the week. The employer is now par- 
ticipafing in the work sharing program and decides that, for the upcoming 
July 4th holiday, security guards in the claimant's work unit will not work 
and will not be paid. This is the only unpaid day off during that week. For 
work sharing purposes, the claimant is considered to have suffered a cor- 
responding reduction in the normal weekly hours of work and wages 
(20%) and would, therefore, be entitled to work sharing benefits. 

The employees in example 2 are not entitled to work sharing benefits 
for the hohday: 

Example 2: The employees of ABC Company, a work sharing em- 
ployer, will not work and will not be paid for the Veterans Day holiday. 
They will be working the other four workdays that week. Last year, when 
the work sharing employer was not in the work sharing program. Veter- 
ans Day was a paid day off for all employees. Although there will be a 
reduction in wages, claimants will not be entitled to work sharing bene- 
fits for the week of the holiday since there will be no corresponding re- 
duction in hours from the normal weekly hours of work. 

NOTE: Authority cited: Secdons 305 and 306, Unemployment Insurance Code. 
Reference: Section 1279.5, Unemployment Insurance Code. 

History 

1. New section filed 3-1 1-94 as an emergency; operative 3-1 1-94 (Register 94, 
No. 10). A Certificate of Compliance must be transmitted to OAL by 7-1 1-94 
or emergency language will be repealed by operation of law on the following 
day. 

2. Certificate of Compliance as to 3-1 1-94 order transmitted to OAL 7-1 1-94 and 
filed 8-18-94 (Register 94, No. 33). 

3. Amendment of subsecfions (a)(1), (a)(2) and (c) filed 1-8-98; operafive 
2-7-98 (Register 98, No. 2). 



§ 1279.5-9. Refusal to Approve Work Sharing Plan. 

(a) The director may refuse to approve a new or subsequent work shar- 
ing plan for good cause. Good cause shall include but not be limited to: 

( 1 ) The work sharing employer's failure to comply with the timeliness 
requirements contained in Section 1279.5-5 of these regulations with re- 
spect to a prior work sharing plan submitted by that work sharing em- 
ployer, or 

(2) The work sharing employer's failure to provide the information 
(described in Section 1279. 5-5 of these regulations) necessary to process 
claims under a prior work sharing plan submitted by that work sharing 
employer, or 

(3) The work sharing employer willfully providing false information, 
or withholding material information, related to the approval of a prior 
work sharing plan submitted by that work sharing employer, or 



Page 96.2 



Register 2002, No. 45; 11-8-2002 



Title 22 



Employment Development Department 



§ 1282-1 



(4) The work sharing employer including employees in the work shar- 
ing plan who are leased or temporary service employees from another 
employer, or 

(5) The work sharing employer including employees in the work shar- 
ing plan who are provided to another employer either as leased or tempo- 
rary service employees. 

(b) The director may elect to apply an exception and approve a subse- 
quent work sharing plan if the work sharing employer provides assur- 
ances satisfactory to the department that similar negligent or willful acts 
or failures to act will not take place with respect to the new work sharing 
plan. 

(c) The employer may submit a request for review of the disapproved 
work sharing plan to the director's work sharing administrator. The re- 
quest shall be submitted within twenty (20) days of the mailing date of 
the notice of disapproval. The request shall include the following infor- 
mation: 

( 1 ) The name of the business. 

(2) The employer's California employer account number. 

(3) The requested effective date of the disapproved work sharing plan, 
and 

(4) A statement by the employer supporting its position as to why the 
director does not have good cause to disapprove the work sharing plan. 

(d) The director's work sharing administrator shall conduct the review 
and determine whether or not good cause exists for the disapproval of the 
work sharing plan. 

(1) If the director's work sharing administrator determines that the 
work sharing plan was disapproved with good cause, the director's work 
sharing administrator shall mail written notification of the decision to the 
employer within twenty (20) days of receipt of the request for review. 

(2) If the director's work sharing administrator determines that the 
work sharing plan was disapproved without good cause, the director's 
work sharing administrator shall mail written notification of the decision 
to the employer within twenty (20) days of receipt of the request for re- 
view. The written decision shall also notify the employer of the effective 
date of the work sharing plan. 

(e) The director's work sharing administrator's decision on the ap- 
proval or disapproval of a work sharing plan is the final administrative 
decision. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1279.5, Unemployment Insurance Code. 

History 

1 . New section filed 3-1 1-94 as an emergency; operative 3-1 1-94 (Register 94, 
No. 10). A Certificate of Compliance must be transmitted to OAL by 7-1 1-94 
or emergency language will be repealed by operation of law on the following 
day. 

2. Certificate of Compliance as to 3-1 1-94 order transmitted to OAL 7-1 1-94 
with amendment of subsections (a)(l)-(3) and filed 8-18-94 (Register 94, No. 

33). 

3. Amendment of subsection (a) and new subsections (c)-(e) filed 2-15-96; op- 
erative 3-14-96 (Register 96, No. 7). 

4. Amendment of subsections (a)-(a)(3), new subsections (a)(4) and (a)(5), and 
amendment of subsection (d) filed 1-8-98; operative 2-7-98 (Register 98, No. 

2). 



sharing plan, or related to the filing of certifications for work sharing 
benefits, for the purpose of gaining approval of the work sharing plan, or 

(4) The work sharing employer includes employees in the work shar- 
ing plan who are leased or temporary service employees from another 
employer, or 

(5) The work sharing employer includes employees in the work shar- 
ing plan who are provided to another employer either as leased or tempo- 
rary service employees. 

(b) The employer may submit a request for review of the terminated 
work sharing plan to the director's work sharing administrator. The re- 
quest shall be submitted within twenty (20) days of the mailing dale of 
the notice of termination. The request shall include the following infor- 
mation: 

( 1 ) The name of the business, 

(2) The employer's California employer account number, 

(3) The requested effective date of the terminated work sharing plan, 
and 

(4) A statement by the employer supporting its position as to \\'hy good 
cause does not exist for the termination of the work sharing plan. 

(c) The director's work sharing administrator shall conduct the review 
and determine whether or not good cause exists for the termination of the 
work sharing plan. 

(1) If the director's work sharing administrator determines that the 
work sharing plan was terminated with good cause, the director's work 
sharing administrator shall mail written notification of the decision to the 
employer within twenty (20) days of receipt of the request for review. 

(2) If the director's work sharing administrator determines that the 
work sharing plan was terminated without good cause, the director's 
work sharing administrator shall mail written notification of the decision 
to the employer within twenty (20) days of receipt of the request for re- 
view. The written decision shall also notify the employer of the effective 
date of the work sharing plan. 

(d) The director's work sharing administrator's decision on the ap- 
proval or disapproval of a work sharing plan is the final admirtistrativc 
decision. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1279.5, Unemployment Insurance Code. 

History 

1. New section filed 3-1 1-94 as an emergency; operative 3-1 1-94 (Register 94, 
No. 1 0). A Certificate of Compliance must be transmitted to OAL by 7-1 1-94 
or emergency language will be repealed by operation of law on the following 
day. 

2. Certificate of Compliance as to 3-1 1-94 order transmitted to OAL 7-1 1-94 and 
filed 8-18-94 (Register 94, No. 33). 

3. Redesignation of first paragraph and subsections (a)-(c) as subsections 
(a)-(a)(3) and new subsections (b)-(d) filed 2-15-96; operative 3-14-96 (Reg- 
ister 96, No. 7). 

4. Amendment of subsections (a)(l)-(3) and new subsecfions (a)(4) and (a)(5) 
filed 1-8-98; operative 2-7-98 (Register 98, No. 2). 



Article 2.7. 



Irregular or Infrequent Wage 
Payments 



§ 1 279.5.-1 0. Termination of a Work Sharing Plan. 

(a) The director may terminate a work sharing plan for good cause. 
Good cause shall include but not be limited to: 

( 1 ) The work sharing employer' s failure to comply with the timeliness 
requirements of Section 1279.5-5 of these regulations, unless the work 
sharing employer provides evidence satisfactory to the department that 
such failure was inadvertent, and that the work sharing employer at all 
times acted diligently, and without procrastination, negligence, or care- 
lessness, or 

(2) The work sharing employer's failure to provide the necessary in- 
formation to process the claims for work sharing benefits as contained in 
Section 1279.5-5 of these regulafions, or 

(3) The work sharing employer willfully providing false information 
or withholding material information related to the approval of a work 



§ 1 282-1 . Allocations of Wages Paid at Irregular or 
Infrequent Intervals. 

For the purpose of determining a claimant's maximum benefits and 
weekly benefit amount for unemployment compensation benefits, when 
because of the irregular or infrequent intervals of the wage payments, 
wage records would not otherwise fairly indicate the claimant's employ- 
ment during his base period, the department shall apportion the amount 
of such wage payments among the calendar quarters covered by the 
wages according to the length of employment in each of such quarters. 
NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1282, Unemployment Insurance Code. 

HlSTOU>' 

1. New section filed 9-5-61; designated effective 9-15-61 (Register 61, No. 18). 

2. Amendment of NoTK filed 1-28-82; effective thirtieth day thereafter ( Register 
82, No. 5). 
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?. New article 2.7 heading filed 3-1 1-94 as an emergency; operative 3-1 1-94 
(Register 94, No. 1 0). A Certificate of Compliance must be transmitted to OAL 
by 7- 1 1 -94 or emergency language will be repealed by operation of law on the 
following day. 

4. Certificate of Compliance as to 3-1 1 -94 order transmitted to OAL 7- 1 1 -94 and 
filed 8-18-94 (Register 94. No. 33). 



Article 3. Filing, Determination, and 

Payment of Unemployment Compensation 

Benefit Claims 

§ 1 326-1 . Benefit Claims — In General. 

(a) Any person who has become separated from his or her work, who 



is working on a part-time basis, or who is a partially unemployed individ- 
ual may file a claim for benefits. Benefits shall be claimed as prescribed 
in Sections 1326-2 through 1326-12 of these regulations. 

(b) There are four basic steps in the usual procedures for handling a 
typical unemployment benefit claim. Sections 1326-2 through 1326-13 
of these regulations give detailed definitions and procedures applicable 
to the several different types of claims and should be referred to for great- 
er detail and exceptions to usual procedures. The usual procedures are as 
follows; 
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(1) STEP 1. First contact filing of a new claim for unemployment 
benefits, and benefit rights interview. 

(A) An individual who becomes unemployed and wishes to claim un- 
employment benefits is required to contact an Employment Develop- 
ment Department field or branch office, to file a new claim for unem- 
ployment insurance benefits. The claimant provides his or her last 
employer's name and address. The department mails that employer no- 
tice of the filing of the claim. The employer responds with any informa- 
fion relating to the claimant's eligibility. When the new claim is filed, the 
claimant completes an employment history and registers for work. The 
department interviews the claimant in detail as to the reasons for his or 
her unemployment and any other facts which might raise a question of 
eligibility. The department informs the claimant in writing of his or her 
benefit rights and dudes, gives assistance in filing the new claim, and pro- 
vides written instructions on his or her responsibility to look for work. 

(B) If there is no eligibility issue, the claimant is told to file continued 
claims every two weeks in order to be paid benefits, assuming continued 
eligibility. (See STEP 2.) The department directs the claimant to report 
in person to the department field or branch office for an in-depth periodic 
eligibility review. (See STEP 3.) The review is scheduled two weeks sub- 
sequent to the first interview, or at a later date if in the judgment of the 
department this is warranted by the circumstances relevant to the parficu- 
lar claimant. 

COMMENTS: Some of the factors the department may consider in de- 
termining when a claimant will be required to report in person for an in- 
depth periodic eligibility review include: the likelihood that eligibility is- 
sues will arise, the condition of the labor market, work opportunities for 
the claimant, the claimant's attachment to the labor market, the seasonal 
nature of the claimant's work, transportation facilities available to the 
claimant, and remoteness of claimant's residence from department field 
offices. 

(C) If a potential eligibility issue arises and is not readily clarified or 
removed by the claimant's explanation, the claimant is scheduled for a 
determination interview. (See STEP 4.) 

(2) STEP 2. First and continuous biweekly confinued claims and pay- 
ments. 

In the third week, or as directed by the department, in order to receive 
credit for the waiting week and to receive payment for the second week, 
the claimant files by mail, or as directed by the department, a "continued 
claim" form certifying that he or she meets all eligibility requirements. 
(See Section 1326-6 of these regulations.) This cerdficafion includes 
whether he or she worked during the weeks for which benefits are 
claimed, how much pay was earned, if any, that he or she was physically 
able to work each day, tried to find work, and whether he or she reiiised 
any work. The certificadon also includes a statement that he or she de- 
clares under penalty of perjury that he or she is a U.S. citizen or nadonal; 
or an alien in sadsfactory immigration status and permitted to work by 
tlie Immigration and Naturalization Service; and that he or she is aware 
the law provides penalties for the commission of a misrepresentadon of 
facts to receive benefits, and that he or she is signing the applicadon for 
benefits after the date for which benefits are claimed. The certificadon 
under penalty of perjury complets the procedures for filing a new claim. 

Under the mail payment system, the claimant mails to the department 
the continued claim form which he or she has completed. The department 
reviews the condnued claim to determine whether a question of eligibil- 
ity is raised. If an answer raises a potendal eligibility issue, the depart- 
ment requires the claimant to explain that answer. If the claimant is eligi- 
ble, the department mails a benefit check to the claimant. The same 
process is completed every two weeks undl the claimant is required to 
report in person, as scheduled, for a periodic eligibility review. (See 
STEP 3.) 

(3) STEP 3. Periodic eligibility review in-person reporting for all 
claimants. 

The claimant reports in person, as scheduled, to the department for an 
in-depth interview focusing on the specific efforts the claimant has made 
to find work and his or her job prospects. That interview is designed to 



discover any potential eligibility issue. The department reviews all a\ ail- 
able information. If eligible, the claimant is mailed his or her benefit 
check and the department again schedules the claimant to report in per- 
son to the department for the next periodic eligibility review. This step 
is repeated throughout the life of the claim. 

(4) STEP 4. Determinations of eligibility — interviews by telephone or 
in-person reporting. 

If at any time during any of STEPS 1 through 3 the department identi- 
fies any potential eligibility question, the claimant is notified that an in- 
terview by telephone or in person reporting may be required. The depart- 
ment interviews the claimant in depth on all eligibility issues rai.sed and 
completes a written determination of the claimant's eligibility or ineligi- 
bility. 

NOTE: Authority cited: Sections 305 and 306. Uncitiployiiicnt Insurance Code. 
Reference: Section 1326, Unemployment Insurance Code. 

History 

1. Amendment filed 3-28-79; effective thirtieth day thereafter (Register 79. No. 
13). 

2. Amendment of subsection (a) filed 1-28-82: effective thirtieth day thereafter 
(Register 82, No. 5). 

3. Amendment of subsections (b)(2) and (b)(5) filed 2-1-88 as an emergency; op- 
erative 2-1-88 (Register 88, No. 7). A Certificate of Compliance must be trans- 
mitted to OAL within 120 days or emergency language will be repealed on 
5-31-88. 

4. Certificate of Compliance transmitted to OAL 5-13-88 and filed 6-1-88 (Reg- 
ister 88, No. 23). 

5. Editorial coirection of printing error inadvertently omitting text in STKP 5 ( Reg- 
ister 91, No. 10). 

6. Amendment filed 8-24-92; operative 9-23-92 (Register 92. No. 35). 

7. Editorial correction restoring History 3 and 4 and renumbering subsequent 
History Notes (Register 95, No. 15). 

8. Amendment of subsections (b)( 1 )( A) and (b)(2) filed 5-6-96; operative 6-5-96 
(Register 96, No. 19). 

§ 1326-2. New Claim for Unemployment Insurance 
Benefits — Filing and Contents. 

(a) "New Claim" means an applicadon for the establishment of a bene- 
fit year and a computadon of the maximum benefits payable and the 
weekly rate. (For a general description of the claims filing procedures for 
unemployment benefits, see Secdon 1326-1 of these reguladons.) 

(b) Any person who is an unemployed individual, as defined in Sec- 
dons 1252 or 1279.5 of the code, may file a new claim. (See Sections 
1252-1, 1252.1-1, and 1252.2-1 of these regulations.) The claimant 
shall file the new claim by contacdng the department and shall set forth: 

( 1 ) His or her first and last name, and middle initial if applicable. 

(2) His or her social security account number, and any other names and 
social security account numbers by which the claimant is or was known. 

(A) The department may require the claimant to verify the social secu- 
rity account number as being the one issued to him or her by the Social 
Security Administration if the information available to the department 
indicates that the social security account number presented by the claim- 
ant may belong to another individual, is not a valid social security ac- 
count number, or was never issued by the Social Security Administra- 
don, or that the wages shown in the base period of the claim may belong 
to another individual. 

(B) If the department requires a claimant to verify the social security 
account nuiTiber which he or she has provided to the department during 
the claim applicadon, the claimant must submit verificadon of his or her 
social security account number through the Social Security Administra- 
don, or he or she may submit to the department a copy of his or her annual 
statement issued to him or her by the Social Security Administration. 

(3) His or her date of birth, including month, day, and year. 

(4) His or her gender. 

(5) His or her current mailing address. 

(6) His or her current residence address. 

(7) His or her driver's license number or idendfication card number, 
provided that the driver's license or identification card was issued by a 
local, slate, or federal agency, or a foreign government., and the card con- 
tains his or her full name, date of birth, and photograph. 

(8) The date he or she last worked for his or her most recent employer. 
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(9) The reason he or she is no longer working for his or her most recent 
employer. The department shall promptly notify the individual's most re- 
cent employer of the reason the individual has given as to the reason he 
or she is no longer working for his or her most recent employer. The de- 
partment may use the claimant's statement as to the reason he or she is 
no longer working for his or her most recent employer to assign the indi- 
vidual an appropriate seek work plan. 

(10) The name and mailing address of his or her most recent employer, 
except in cases where due to reasons beyond the claimant's control, the 
claimant does not know the name or address of his or her most recent em- 
ployer. For example, the claimant may have no record of wages paid, or 
his or her most recent employer may now be out of business, the employ- 
er may have moved, or the employer may have died. 

(11) The name or names of his or her base period employer or employ- 
ers; the estimated wages that individual earned during the base period; 
and the approximate periods of employment for that individual with the 
base period employer or employers. If the information available to the 
department indicates that the wages reported for that individual may not 
belong to that individual, the department may require that individual to 
provide information to substantiate that he or she earned the reported 
wages 

(12) Whether he or she in the 19 months preceding the filing of a new 
claim served in the United States armed forces, or worked for an agency 
of the State of California, of another state or of the federal government, 
or worked for an employer in another state. 

(13) Whether he or she has filed a claim for unemployment insurance 
or disability insurance against California, against another state or against 
the federal government in the past 24 months. 

( 1 4) Whether he or she is a member of a union, and if so, the name and 
number of the union local, and whether he or she is registered as out of 
work with his or her union. 

(15) Whether he or she is unemployed or working part time and knows 
the law requires true and complete answers, and that he or she may be re- 
quired to register for work (as defined in Section 1 25 1-1 of these regula- 
tions). 

( 16) A statement that the claimant is a citizen or national of the United 
States and, if not, that the claimant is in a satisfactory immigration status, 
as defined in Section 1326-13(c)(l) of these regulations. The claimant 
shall also make the statement set forth in Section 1 264-1 (d) of these reg- 
ulations, as to his or her citizenship or immigration status during the base 
period. 

(17) Such other information as the department may require. 

(c) Immediately following filing of the new claim, the department 
shall: 

(1) Notify the claimant in writing of his or her claim information, as 
provided by the claimant to the department. The claimant notification 
may include, but shall not be limited to the following information: 

(A) The beginning date of the claim filed. 

(B) The last employer name, address, city, state, and zip code as pro- 
vided by the claimant. 

(C) The last day worked as provided by the claimant. 

(D) The reason no longer working as provided by the claimant. 

(E) Whether or not the claimant is receiving a pension or other income. 

(F) Whether or not the claimant is able and available to accept full time 
work. 

(G) Whether or not the claimant has the legal right to work in the 
United States. 

(H) The social security number provided by the claimant, or the Em- 
ployment Development Department Client Number assigned to that 
claimant by the department. 

(2) Notify the claimant that he or she may contact the department by 
telephone or in writing to correct any omissions or errors within ten (10) 
days from the mailing date of the claimant notification. The notification 
shall specify how to contact the department by telephone or in writing. 



NOTH: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 1264, 1279.5, 1326 and 1327, Unemployment Insurance 
Code; Section 1 324a(b), Title 8. United States Code; Section 1 320b-7(d), Title 42, 
United States Code; and Section 55. Chapter 329, Statutes of 1998. 

History 

1 . Repealer and new section filed 3-28-79; effective thirtieth day thereafter (Reg- 
ister 79. No. 13). 

2. Amendment of subsection (b) filed 1-28-82; effective thirtieth day thereafter 
(Register 82, No. 5). 

3. Renumbering of amendment of former subsection (b)(1) to subsection (b)(2) 
and renumbering of former subsection (b)(2) to subsection (b)(1). repealer of 
subsection (b)(6), renumbering of subsections (b)(7)-(b)(14) to subsections 
(b)(6)-(b)(13) and new subseclion (b)(14) filed 10-3-88; operative 10-3-88 
pursuant to Government Code section 1 1346.2(d) (Register 88, No. 42). 

4. Editorial coirection of printing error inadvertently including obsolete copy of 
subsection (6), consequently mislabelling subsections (7) through (13), and 
omitting new subsection (14) text. (Register 91, No. 10). 

5. Amendment of seclion heading, text and Ncm-; filed 3-1 1-94 as an emergency; 
operative 3-1 1-94 (Register 94, No. 10). A Certificate of Compliance must be 
transmitted to OAL by 7-1 1-94 or emergency language will be repealed by op- 
eration of law on the following day. 

6. Certificate of Compliance as to 3-1 1 -94 order transmitted to OAL 7-1 1-94 and 
filed 8-18-94 (Register 94. No. 33). 

7. Amendment of subsections (b), (b)(2) and (b)(8), repealer of subsection (b)( 13) 
and (b)(l5) and subsection renumbering and amendment of newly designated 
subsection (b)(13) filed 5-6-96; operative 6-5-96 (Register 96, No. 19). 

8. New subsections (c)( l)-(2) and amendment of Noth filed 8-5-99 as an emer- 
gency: operative 8-5-99 (Register 99, No. 32). A Certificate of Compliance 
must be transmitted to OAL by 12-3-99 or emergency language will be re- 
pealed by operation of law on the following day. 

9. Certificate of Compliance as to 8-5-99 order transmitted to OAL 1 0-25-99 and 
filed 12-8-99 (Register 99, No. 50). 

10. Amendment filed 7-21-2003 as an emergency; operative 7-21-2003 (Regis- 
ter 2003, No. 30). A Certificate of Compliance must be transmitted to OAL by 
1 1-1 8-2003 or emergency language will be repealed by operation of law on the 
following day. 

1 1. Certificate of Compliance as to 7-21-2003 order transmitted to OAL 
1 1-7-2003 and filed 12-24-2003 (Register 2003, No. 52). 

12. Editorial correction of subsection (b)(15) (Register 2004, No. 10). 

§ 1 326-3. Identity Verification. 

(a) A claimant will be required to provide information to the depart- 
ment as described in Sections 1326-2, 1326-4, 1326-5, or 1326-6 of this 
Division. The information provided by the claimant must be sufficient 
for the department to: 

( 1 ) establish the identity of the claimant, and; 

(2) verify that the wages reported under the social security number 
provided belong to the claimant. 

(b) If the information provided to the department by the claimant under 
Sections 1326-2, 1326-4, 1326-5, or 1326-6 of this Division does not 
sufficiently establish the identity of the claimant, or if the department 
cannot verify that the wages reported under the social security number 
provided belong to the claimant, the department shall: 

(1) Require the claimant to verify his or her identity by presenting a 
photo identification and one of the following document(s) as defined in 
Section 1251-1 of this Division: 

(A) Social security number verification. 

(B) Date of birth verification. 

(C) Address verification. 

(D) Employment data. 

(2) Ask the last employer of the claimant, and all of the claimant's base 
period employers, to provide the following information: 

(A) Any other names used by the individual who earned the wages. 

(B) Any other social security numbers used by the individual who 
earned the wages. 

(C) Dates of employment for the individual who earned the wages. 

(D) Last known phone number for the individual who earned the 
wages. 

(E) Last known mailing and residence addresses of the individual who 
earned the wages. 

(c) If the informadon available to the department indicates that the 
idendty of the claimant may not be the same as the individual who earned 
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the wages reported to the department, the department shall request the in- 
dividual who claims to be the true owner of the identity to certify under 
penalty of perjury whether or not he or she filed the claim for unemploy- 
ment insurance compensation. 

(d) The claimant shall have a reasonable opportunity, as determined 
by the department, to provide the information requested pursuant to para- 
graph (b)(1) above to the department. The claimant shall have the right 
to request additional time to provide the requested information to the de- 
partment. 

(e) If, within ten (10) days from the mailing date of the request, the 
claimant has not supplied the requested information, and has not con- 
tacted the department to request additional time to provide the requested 
information, the department shall grant or deny the benefits based on the 
information available to the department, pursuant to Section 1253(a) of 
this Division. 

NOTE; Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 1085, 1092, 1257, 1326 and 1327, Unemployment Insurance 
Code. 

History 

1 . New section filed 7-2 1-2003 as an emergency; operative 7-2 1-2003 (Register 
2003, No. 30). A Certificate of Compliance must be transmitted to OAL by 
1 1-18-2003 or emergency language will be repealed by operation of law on the 
following day. For prior history, see Register 79, No. 13. 

2. Certificate of Compliance as to 7-21-2003 order transmitted to OAL 
1 1-7-2003 and filed 12-24-2003 (Register 2003, No. 52). 

3. Editorial correction of subsection (c) (Register 2004, No. 10). 



§ 1326-4. Additional Claims for Unemployment Benefits 
Filing and Contents. 

(a) "Additional claim" means an application which certifies to the be- 
ginning date of a period of unemployment: 

( 1 ) Which falls within a previously established benefit year, extended 
duration period, or extended benefit period, 

(2) When a break of one or more weeks has occurred in the claim series 
with intervening employment. There has been a break in the claim series 
with intervening employment under any of the following circumstances: 

(A) The claimant filed a continued claim or partial claim for a week 
in which he or she was ineligible for benefits pursuant to section 1 279 of 
the code due to excessive earnings from services performed in employ- 
ment during such week. (See sections 1326-6 and 1326-8 of these regu- 
lations for definitions of continued claim and partial claim.) 

(B) The claimant was ineligible to file a continued claim or partial 
claim for a week because he or she was not unemployed, as defined in 
section 1252 of the code, in such week. 

(C) The claimant failed to file a continued claim or partial claim for a 
week during which he or she performed compensated services in em- 
ployment. 

(b) If a claimant who is unemployed wishes to resume or to continue 
claiming benefits, and the conditions specified in subdivision (a) of this 
section are satisfied, an additional claim shall be filed except as provided 
in subdivision (d) of this section. The claimant shall file the additional 
claim by contacting a department field or branch office. When filing the 
additional claim, the claimant shall set forth the information specified in 
subdivision (b) of section 1326-2 of these regulations. 

(c) Notwithstanding subdivision (b) of this section, an additional claim 
may not be filed by a claimant who is: 

(1) Under a disqualification for a fixed period pursuant to subdivision 
(b) of section 1 257 or 1 26 1 of the code, unless he or she has appealed the 
disqualification or unless he or she is also subject to disqualification pur- 
suant to subdivision (a) of section 1257 of the code. 

(2) Awaiting an eligibility decision by the department on a prior claim 
filed in the same benefit year or extended benefit period. 

(d) The department shall give prompt notice of the filing of the addi- 
tional claim to the employing unit by whom the claimant was last 
employed immediately preceding the filing of the additional claim. 

(e) Immediately following filing of the additional claim, the depart- 
ment shall: 



( 1 ) Notify the claimant in writing of his or her claim information, as 
provided by the claimant to the department. The claimant notification 
may include, but shall not be limited to the following information: 

(A) The beginning date of the claim filed. 

(B) The last employer name, address, city, state and /.ip code provided 
by the claimant. 

(C) The last day worked as provided by the claimant. 

(D) The reason no longer working as provided by the claimant. 

(E) Whether or not the claimant is receiving a pension or other income. 

(F) Whether or not the claimant is able and available to accept full time 
work. 

(G) Whether or not the claimant has the legal right to work in the 
United States. 

(2) Notify the claimant that he or she may contact the department by 
telephone or in writing to correct any omissions or errors within ten ( 1 0) 
days from the mailing date of the claimant notification. The notification 
shall specify how to contact the department by telephone or in writing. 

(f) If the claimant had a change of address during the benefit year ol' 
any regular claim or extended benefit claim, the department may require 
the claimant to provide proof of identity in accordance with the provi- 
sions set forth in Section 1326-3 of these regulations. 
NOTI:: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 1326 and 1327, Unemployment Insurance Code; and Section 
55, Chapter 329, Statutes of 1998. 

History 

1 . Repealer and new section filed 3-28-79; effective thirtieth day thereafter ( Reg- 
ister 79. No. 13). 

2. Amendment filed 1-28-82; effective thirtieth day thereafter (Register 82, No. 
5). 

3. Editorial coirection of printing error in subsection (c) (Register 91, No. 32). 

4. Amendment of subsection (b), repealer of subsections (c)-(c)(2), subsection re- 
lettering, repealer of formerly designated subsection (d) (2) and subsection re- 
numbering filed 5-6-96; operative 6-5-96 (Register 96, No. 19). 

5. New subsections (e)(l)-(2) and amendment of NoTii filed 8-5-99 as an emer- 
gency; operative 8-5-99 (Register 99, No. 32). A Certificate of Compliance 
must be transmitted to OAL by 12-3-99 or emergency language will be re- 
pealed by operation of law on the following day. 

6. Certificate of CompHance as to 8-5-99 order transmitted to OAL 1 0-25-99 and 
filed 12-8-99 (Register 99, No. 50). 

7. New subsection (f) filed 7-21-2003 as an emergency; operative 7-21-2003 
(Register 2003, No. 30). A Certificate of Compliance must be transmitted to 
OAL by 1 1-18-2003 or emergency language will be repealed by operation of 
law on the following day. 

8. Certificate of Compliance as to 7-21-2003 order transmitted to OAL 
1 1-7-2003 and filed 12-24-2003 (Register 2003, No. 52). 

§ 1326-5. Reopened Claim for Unemployment 
Benefits — Filing and Contents. 

(a) "Reopened claim" means an application which certifies to the be- 
ginning date of a period of unemployment: 

(1) Which falls within a previously established benefit year, extended 
duration period, or extended benefit period, and 

(2) Which follows any of the following: 

(A) A period of one or more weeks for which the claimant failed to file 
a continued claim or partial claim and during which the claimant did not 
perform services in employment. 

(B) A period of one or more weeks for which the claimant was ineligi- 
ble for benefits for a definite period and for which continued claims or 
partial claims were filed, unless with respect to any week during such pe- 
riod, the claimant was ineligible for benefits pursuant to Section 1 252 of 
the code or pursuant to Section 1279 of the code due to excessive earn- 
ings from services performed in employment that week. If the latter con- 
dition is met, an additional claim would be filed following the end of the 
period of ineligibihty. (See Section 1326-4 of these regulations.) 

(b) If a claimant who is unemployed wishes to resume or continue 
claiming benefits, and the conditions specified in subdivision (a) of this 
section are satisfied, a reopened claim shall be filed, except as provided 
in subdivision (c) of this section. The claimant shall file the reopened 
claim by contacting a department field or branch office. In filing the re- 
opened claim the claimant shall, to the extent required by the department, 
set forth the information specified in subdivision (b) of Section 1326-2 
of these regulations. 
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(c) Notwithstanding the provisions of subdivision (b) of this section, 
a reopened claim may not be filed by a claimant who is: 

( 1 ) Under a disqualification for a fixed period pursuant to subdivision 
(b) of section 1257 or 1261 of the code, unless he or she has appealed the 
disqualification pursuant to subdivision (a) of section 1257 of the code. 

(2) Ineligible for benefits for an indefinite period pursuant to subdivi- 
sion (a), (b) or (c) of section 1253 of the code or section 1253.3, 1253.4, 
1255.3. 1255.5, 1256, 1262, or 1264 of the code, unless he or she has ap- 
pealed the disqualification. 

(3) Awaiting an eligibility decision by the department on a prior claim 
filed in the same benefit year or extended benefit period. 

(d) If the claimant had a change of address during the benefit year of 
any regular claim or extended benefit claim, the department may require 
the claimant to provide proof of identity in accordance with the provi- 
sions set forth in Section 1326-3 of these regulations. 

NOTE: Authority cited: Sections 305 and 306, Unemploymenl Insurance Code. 
Reference: Section 1326, Unemployment Insurance Code. 

History 

1. Amendment filed 8-5-60; designated effective 8-15-60 (Register 60, No. 17). 

2. Repealer and new section filed 3-28-79; effective thirtieth day thereafter (Reg- 
ister 79, No. 13). 

3. Amendment filed 1-28-82; effective thirtieth day thereafter (Register 82. No. 
5). 

4. Repealer of subsection (a)(2)(C), amendment of subsection (b), repealer of sub- 
sections (c)-(c)(2) and subsection relettering, amendment of newly designated 
sub.section (c), and new subsections (c)(l)-(c)(3) filed 5-6-96; operative 
6-5-96 (Register 96, No. 19). 

5. New subsection (d) filed 7-21-2003 as an emergency; operative 7-21-2003 
(Register 2003, No. 30). A Certificate of Compliance must be transmitted to 
OAL by 1 1-18-2003 or emergency language will be repealed by operation of 
law on the following day. 

6. Certificate of Compliance as to 7-21-2003 order transmitted to OAL 
1 1-7-2003 and filed 12-24-2003 (Register 2003, No. 52). 

§ 1326-6. Continued Claim for Unemployment 
Benefits — Filing and Contents. 

(a) "Continued claim" means an application to serve a waiting period 
or for the receipt of benefits which certifies to a week of unemployment. 
(For a general description of the claims filing procedures for unemploy- 
ment benefits, see Section 1326-1 of these regulations.) 

(b) The claimant may file a continued claim at a department field or 
branch office by mail and be paid benefits by mail. The claimant shall file 
a continued claim for the first compensable week or weeks at a depart- 
ment field or branch office in person, except as provided in Section 
1326-1 1 of these regulations. The claimant shall report at a department 
field or branch office in person at other times for an eligibility interview, 
and for periodic eligibility reviews every two to ten weeks, as required 
by the department. The continued claim shall set forth the claimant's so- 
cial security account number and the claimant shall certify with respect 
to each week: 

( 1 ) That he or she was unemployed or working on a part-time or re- 
duced earnings basis. 

(2) The amount of his or her earnings for work, whether paid or not. 

(3) Whether he or she was physically able to work full time each of the 
seven days in the week. If no, the number of days he or she was unable 
to work. 

(4) Whether there was any other reason he or she could not have 
worked full-time each workday. 

(5) Whether he or she did try to find work. If requested by the depart- 
ment, the date applied for work, the company name and address, the per- 
son contacted, the type of work applied for, and the results of the contact. 

(6) Whether he or she refused any work. 

(7) Whether he or she began attending any school or training. 

(8) That he or she did not have a change in address, or his or her new 
address if he or she has had a change of address. 

(9) If he or she did any work during that week, the following: 

(A) The employer for whom he or she worked, and the employer' s ad- 
dress. 

(B) The number of hours worked during the week and the last day he 
or she worked. 

(C) The reason he or she is no longer working. 



( 1 0) That he or she declares under penalty of perjury that he or she is 
a U.S. citizen or national; or an alien in satisfactory immigration status 
and permitted to work by the Immigration and Naturalization Ser\'ice. 

(11) That he or she is aware the law provides penalties for the commis- 
sion of a misrepresentation of facts to receive benefits and that he or she 
is signing the application for benefits after the date for which benefits are 
being claimed. 

(12) Such other information as the department may require. 

(c) The claimant shall, to maintain his or her eligibility to file contin- 
ued claims during a continuous period of unemployment, file continued 
claims at intervals of not more than two weeks, or such other interval as 
the department shall require, unless he or she shows good cause for his 
or her delay in filing his or her continued claim. 

(d) If a claimant who is directed by the department to file in person is 
unable to appear at a department field or branch office because he or she 
has returned to work or for other good cause, he or she may notify such 
office of such fact and file a continued claim by mail for any week of un- 
employment with respect to which a continued claim was not filed be- 
cause of his or her reemployment or any other good cause found by the 
director. If a claimant who is directed by the department to file in person 
is unable to appear at the department field or branch office at which the 
claimant has previously filed claims because the claimant is seeking 
work in another locality, he or she may report to and file a continued 
claim at the department field or branch office in that locality. 

(e) Extensions of time to file a continued claim for good cause are sub- 
ject to the limitafions provided by SecUon 1326-10 of these regulations. 

(f) When a claimant has a right to file an appeal from a determination 
of the department to an administrative law judge, or from a decision of 
an administrative law judge to the California Unemployment Insurance 
Appeals Board, or the right to seek judicial review of a decision of the 
Appeals Board, the department shall advise the claimant that in order to 
preserve his or her right to benefits for weeks during which the matter is 
under appeal or judicial review, he or she should file a continued claim 
for each of such weeks. 

(g) If the claimant had a change of address during the benefit year of 
any regular claim or extended benefit claim, the department may require 
the claimant to provide proof of identity in accordance with the provi- 
sions set forth in Section 1326-3 of these regulations. 

Note: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1326, Unemployment Insurance Code; Noemi L. Gutierrez v. 
Employment Development Department (1993) 14 Cal.App.4th, 1791; and 18 
Cal.Rptr.2d 705. 

History 

1 . Repealer and new section filed 3-28-79; effective thirtieth day thereafter (Reg- 
ister 79, No. 13). 

2. Amendment of subsections (a), (b), and (f) filed 1-28-82; effective thirtieth day 
thereafter (Register 82, No. 5). 

3. Amendment of section and Noti- filed 4--4-95; operative 5-4-95 (Register 95, 
No. 14). 

4. New subsection (g) filed 7-21-2003 as an emergency; operative 7-21-2003 
(Register 2003, No. 30). A Certificate of Compliance must be transmitted to 
OAL by ll-l 8-2003 or emergency language will be repealed by operation of 
law on the following day. 

5. Certificate of Compliance as to 7-21-2003 order transmitted to OAL 
1 1-7-2003 and filed 12-24-2003 (Register 2003, No. 52). 

§ 1326-7. Employer Responsibility in the Initiation of a 

First Claim for Partial Unemployment Benefits. 

Every employer shall, not later than five days after the termination of 
any payroll week in which the employer has had in his or her employ a 
partially unemployed individual as defined by subdivision (c) of Section 
1252-1 or by Secfion 1252.2-1 of these regulations, give the individual 
a notice of reduced earnings on a form supplied by the department which 
shall set forth: 

(a) The name and social security number of the individual. 

(b) The ending date of the payroll week and the date last worked. 

(c) The amount of wages earned in such week, or that no wages were 
earned during the week. For commercial fishermen, the days the claimant 
was engaged in the act of catching or attempting to catch fish, or the rea- 
sons the boat was tied up such as absence offish, inclement weather, lack 
of buyers' orders, or boat laid up for repairs. 



Page 100 



Register 2004, No. 10; 3-5-2004 



Title 22 



Employment Development Department 



§ 132^10 



(d) Whetherthe individual reported for all work that was available dur- 
ing the payroll week and if he or she did not. the date and the reasons for 
not reporting for available work. 

(e) The following eertification (individual or aibber stamped): "I eerti- 
fy that the above amount represents reduced earnings in a week of less 
than full-time work because of lack of work," except as shown on the 
form. 

(f) The name and address of the employer. 

(g) A signature (actual or facsimile) by the employer, 
(h) The date the notice was issued to the employee. 

(i) Such other information as the department may require. 

NoTli: Authority cited: Sections 305 and 306. Unemployment Insurance Code. 

Reference: Section 1326. Unemployment Insurance Code. 

History 

1 . Repealer and new section filed 3-28-79; effective thirtieth day thereafter (Reg- 
ister 79. No. 13). 

§ 1 326-8. First and Subsequent Partial Claims for Partial 
Unemployment Benefits — Filing and Contents. 

(a) "First partial claim" and "subsequent partial claim" for partial un- 
employment benefits means an application for a determination of eligi- 
bility for partial benefits which certifies to the completion of a week of 
partial unemployment either to satisfy a week of the waiting period re- 
quirement or to claim partial benefits for a compensable week or two 
compensable weeks. 

(b) A claimant who is a partially unemployed individual may, within 
28 days after he or she has been furnished by his or her regular employer 
with the notice of his or her reduced earnings in any week as prescribed 
in Section 1326-7 of these regulations, file a first or subsequent partial 
claim for partial unemployment benefits at a department field office by 
mail or in person as required by the department. The 28-day period may 
be extended as provided by Section 1326-10 of these regulations. The 
first or subsequent partial claim for partial unemployment benefits shall 
set forth: 

( 1 ) Whether there was any reason, other than lack of work, why he or 
she could not have worked full time each regular workday in the week. 

(2) Whether he or she received any workers' compensation pay. 

(3) Whether he or she worked for anyone other than his or her regular 
employer on any day in the week, including self-employment. 

(4) Whether he or she has filed a claim for benefits in the past 12 
months, and if he or she has, the department field or branch office at 
which the claim was filed. 

(5) His or her address. 

(6) His or her signature. 

(7) If he or she did work for anyone other than his or her regular em- 
ployer, the following: 

(A) The name of the other employer for whom he or she worked. 

(B) His or her earnings from the other employer. 

(C) That he or she is still working for, or why he or she left work for, 
the other employer. 

(8) Such other informadon as the department may require, including 
the filing of a new claim under Section 1326-2 of these regulations. 

(c) When a claimant has filed partial claims for two consecutive weeks 
during which he or she performed no services for the regular employer, 
he or she may not file a partial claim for a subsequent week of unemploy- 
ment until he or she again performs services for the regular employer. For 
any subsequent weeks in which the claimant is ineligible to file partial 
claims, he or she may, if unemployed, file continued claims in accor- 
dance with Section 1326-6 of these regulations. 

NOTIi: Authority eited: Sections 305, 306 and 1252, Unemployment Insurance 
Code. Reference: Sections 1326, 1327 and 1252, Unemployment Insurance Code. 

History 

1. Amendment filed 1 1-20-67; designated effective 1 1-30-67 (Register 67, No. 
47). 

2. Amendment filed 3-28-79; effective thirtieth day there after (Register 79, No. 
13). 

3. Amendment of subsection (c) filed 1-28-82; effective thirtieth day thereafter 
(Register 82. No. 5). 



§1326-9. Partial Unemployment — Employer 

Responsibilities — Records and Notices. 

NOTIi: Authority cited: Sections 305 an 306. Unemployment Insurance Code. 
Reference: Section 1326. Unemployment Insurance Code. 

History 

1 . Repealer and new section filed 3-28-79; effective thirtieth day thereafter (Reg- 
ister 79. No. 13). 

2. Repealer filed 1-28-82; effective thirtieth day thereafter (Register 82. No. 5). 

§ 1326-10. Delayed Registration for Work and Filing of 
Unemployment Claims with Good 
Cause — Extension of Time, 

(a) The department shall, at the request of the claimant, extend the peri- 
od prescribed for the filing of a new. additional, continued, or reopened 
claim, or the period within which to register for work, or the 28-day peri- 
od prescribed for the filing of a first or subsequent partial claim under 
Secdon 1326-8 of these regulations, if the department finds that the fail- 
ure of the individual to file any such claim or to register for work within 
the prescribed time was due to good cause, including, but not limited to. 
any of the following: 

( 1 ) Failure on the part of the employer with respect to partial unem- 
ployment benefits to comply with any of the provisions of Sections 
1326-7 and 1326-9 of these regulations. 

(2) His or her employer warned, instructed or coerced him or her to 
prevent the prompt filing of such claim, or his or her registraUon for work. 

(3) He or she reasonably relied on misleading, incomplete, or erro- 
neous advice given to him or her by personnel of the department, or relied 
on the failure of the department to perform an affirmative duty to provide 
advice reasonably necessary for the protection of his or her rights and the 
understanding of his or her duties relating to the claim or registration for 
work. Reliance is reasonable if all of the following conditions exist: 

(A) He or she acted reasonably in informing the department of perti- 
nent facts and of the need for specific advice as to his or her rights and 
duties. 

(B) The department's advice was intended by the department to be the 
basis of his or her conduct or he or she reasonably believed the advice was 
so intended, or he or she reasonably relied upon the department which 
failed to provide advice reasonably necessary to the protection of his or 
her rights or the understanding of his or her duties. 

(C) He or she was not aware that the department's advice was mislead- 
ing, incomplete or erroneous, or through no fault or inexcusable neglect 
on his or her part was not aware of the true informadon concerning his 
or her rights or dudes. 

(4) Failure by the department to discharge its responsibilides prompdy 
in connecdon with such partial or other unemployment. 

(5) Compelling reasons, or circumstances which would prevent a rea- 
sonable person under the circumstances presented from filing the claim 
or registering for work. Depending on the circumstances, this can include 
illness or injury of the claimant or any member of the claimant's immedi- 
ate family, a job interview, working, lack of transportadon or the unavail- 
ability of mail service for a claimant in a remote area, a natural catas- 
trophe such as an earthquake or a fire or flood, a claimant who is awaiting 
reduced earnings statements from the employer, or compelling personal 
affairs or problems that could not reasonably be postponed such as an ap- 
pearance in court or an administrative hearing or proceeding, substantial 
business matters, attending a funeral, or relocation to another residence 
or area. 

EXAMPLE 1 . Claimant A is scheduled by the department to report bi- 
weekly on Thursday. On A's first regular report day, he is working and 
does not report. A did not work on any other day, and returns to the office 
on his second regular report day. 

A's continued claims may be accepted if he is otherwise eligible for 
the weeks preceding his first, as well as the weeks preceding his second, 
report day. A's working was a compelling reason for not reporting to the 
department, and reporting on his second regular report day was accept- 
able. 
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EXAMPLE 2. B was laid off from his job on Friday. The following (7) Mistake, inadvertence, surprise, or excusable neglect. However, 

Sunday B"s wife was seriously injured and hospitalized. B spent all week "good cause" does not include neghgence, carelessness, or procrastina- 

attending to his family's needs and personal affairs due to the wife's inju- tion. in the absence of circumstances excusing these causes for delay, 

ry, and seeking day care for his minor child. The following week B EXAMPLE 3. Claimant C has previously filed unemployment insur- 

sought to file a new claim for unemployment insurance backdated to anceclaims. The department has advised C of the requirements for filing 

Sunday after his layoff. continued claims by mail. Claimant C for four weeks puts off or forgets 

B's claim can be backdated since B's failure to file the preceding week to file any continued claims. After several weeks, C seeks to file his con- 
was due to compelling reasons and excusable neglect. tinued claims for all past weeks. 

(6) The department assigned a claim filed to the wrong program. 



[The next page is 101. 
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Claimant C's continued claims cannot be accepted for any past weeks, 
since the failure to file is due to negligence or inexcusable neglect. 

EXAMPLE 4. Claimant D drew unemployment benefits and then got 
u job. Claimant D was laid off from that job after a week but believed he 
would quickly get another job. Thus, D delayed filing any additional 
claim for unemployment benefits. After 3 weeks of unemployment, D 
sought to have his additional claim backdated to the week after his layoff. 

D's additional claim cannot be backdated, since D"s delay was due to 
his own decision to delay filing for benefits because he expected to be 
reemployed. Such circumstances do not establish a basis for good cause. 

(b) The individual shall file such claim or register for work with rea- 
sonable diligence after the termination of good cause, usually not later 
than during the week following the week in which such termination oc- 
curs. 

(c) A first or subsequent partial claim or other claim for benefits or reg- 
istration for work shall not be valid if it is filed more than 13 weeks after 
the end of the benefit year (actual or potential) during which the week of 
partial unemployment or week of unemployment occurred. 

Note: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1326, Unemployment Insurance Code. 

History 

1 . Repealer and new section filed 3-28-79; effective thirtieth day thereafter (Reg- 
ister 79, No. 13). 

2. Amendment of subsections (b) and (c) filed 1-28-82; effective thirtieth day 
thereafter (Register 82, No. 5). 

§ 1326-11. Mail Claims — Inability to Report in Person. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1326, Unemployment Insurance Code. 

History 

1 . Repealer and new section filed 3-28-79; effective thirtieth day thereafter (Reg- 
ister 79, No. 13). 

2. Repealer filed 5-6-96; operative 6-5-96 (Register 96, No. 19). 

§ 1 326-1 2. Payment of Unemployment Compensation 
Benefits Appeal by Claimant. 

(a) Scope. This section interprets whether unemployment compensa- 
tion benefit payments continue in situations where the department deter- 
mines a claimant is initially eligible for benefits, but subsequently deter- 
mines the claimant is ineligible or disqualified for benefits for further 
weeks, and the claimant files an appeal from the subsequent determina- 
tion. 

(b) General. If the department finally determines that a claimant is ini- 
tially eligible for benefits, subsequently determines that the claimant is 
ineligible or disqualified or subject to a reduction of further benefits, and 
the claimant files a timely appeal from the subsequent determination, 
within 20 days pursuant to Unemployment Insurance Code Section 1 328, 
and a written election with the department on a prescribed form "Notice 
of Right to Receive Benefits Pending Appeal" DE Form 63 1 55 CC Rev. 
3: 6/86) to have benefits continued and files continued claims pending 
disposition of the appeal, the department shall continue to pay benefits 
until the appeal has been resolved by the decision of an administrative 
law judge, except that benefit payments shall cease if the appeal is dis- 
missed or if a criminal complaint for fraud is filed against the claimant 
under Section 2101 of the code. 

(c) Claimant Finally Determined Initially Eligible. The department 
has finally determined that a claimant is initially eligible for benefits if, 
after the filing of a new or additional claim, the department determines 
that all of the following conditions exist: 

(1) The claimant is unemployed. 

(2) The claimant has filed a claim in accordance with authorized regu- 
lations, which appear in Title 22, California Code of Regulations, Divi- 
sion 1, Part 1, Chapter 5, Article 3. 

(3) The claimant has a monetarily valid claim. 

(4) The claimant has not exhausted the maximum benefit amount for 
the benefit year of the claim. 

(5) The claimant is otherwise eligible. 



(6) The initial determination is not subject to reconsideration under 
Section 1256.1, 1332, or 1332.5 of the code. 

(d) Factors Making Claimant Ineligible. A claimant is not eligible for 
benefits for any period for which the department determines that at the 
time the claimant was otherwise eligible any of the following conditions 
exist: 

( 1 ) There has been no wage loss because of: 

(A) The receipt of residuals or rerun payments (see Sections 678, 926 
and 926.5 of the code). 

(B) Commissions (see Section 926 of the code). 

(C) Wages as a fisherman for fish previously caught (see Section 
1252.1 and 1252.2 of the code). 

(2) The extent to which benefits are offset against an overpayment of 
unemployment compensation benefits previously paid under the code if 
the overpayment determination is final (see Section 1379 of the code). 

(3) The extent to which claimant is entitled to duplicate benefits under: 

(A) The unemployment compensation law of any other state or of the 
federal government (see Section 1255 of the code). 

(B) The workers' compensation law of any state or of the federal gov- 
ernment (see Section 1255.5 of the code). 

EXAMPLE 1 . Claim Filing. Claimant A files a new claim and the de- 
partment discovers A may not have reported the correct last employer. 
The department questions A and A agrees that A did not furnish the de- 
partment with the name and address of the most recent employer and re- 
fuses to do so. The department determines A has failed to submit required 
information and holds A ineligible because A has not filed a valid claim 
in accordance with subdivision (b) of Section 1326-2 of these regula- 
tions. Claimant A appeals. Since A has not complied with department 
regulations, the department has not finally determined that A is initially 
eligible. A does not have the right to receive benefits pending decision 
on the appeal. 

EXAMPLE 2. Claim Filing. On July 7 Claimant B files a new claim 
with an effecfive date of July 6 and is paid benefits. Two weeks later B 
requests the department to backdate the claim to the week beginning June 
8. The department determines there is no good cause for backdating and 
denies B's request. B appeals. The department has not finally determined 
that B was inifially eligible for the weeks for which B requested backdat- 
ing (weeks ending June 14, 21, 28 and July 5). Therefore, pending deci- 
sion on the appeal, B is not entitled to receive payment for any of the four 
weeks prior to July 6. The weeks after July 5 are not affected by the back- 
dating issue raised by B's appeal, and B is enfitled to continued payment 
of benefits for the weeks after July 5. 

EXAMPLE 3. Claim Filing. The department determines that Claimant 
C is initially eligible for benefits. C receives benefits for several weeks 
and then fails to mail in continued claim cards for four weeks. Subse- 
quently C files claims for those four weeks. The department does not de- 
termine C was unavailable for work during those weeks. However, it 
does determine that C has no good cause for the delay in filing the contin- 
ued claim cards and is therefore ineligible for the four weeks under subdi- 
vision (a) of Section 1253 of the code because the continued claims were 
not filed timely in accordance with department regulafions. C appeals. 
Since the department has finally determined that C was initially eligible, 
C is entitled to receive benefits for the four weeks in question pending 
decision on the appeal. 

EXAMPLE 4. Claim Filing. Same facts as Example 3 above, except 
that the department determines that Claimant D has continuing good 
cause for late reporfing for the four weeks. However, unlike Example 3, 
the department also determines that D was unavailable for work for those 
four weeks because D went to another state for a vacation. D appeals. 
Since the department has finally determined that D was initially eligible 
for the four weeks, D is entitled to continued payment of benefits pending 
decision on the appeal. 

EXAMPLE 5. Availability. Claimant E is laid off for lack of work, 
files a new claim, and is paid benefits for several weeks. E then advises 
the department E is no longer seeking any work because E has a relative 
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who may start a business and employ E. The department determines that 
E is ineUgible as being unavailable for work and not seeking work. E ap- 
peals. Since the department has finally determined that E was initially eli- 
gible for benefits, E is endtled to continued payment of benefits pending 
decision on the appeal. 

EXAMPLE 6. Availability. Claimant F quit with good cause because 
F's employer moved the business to a distant location beyond F's com- 
muting distance. F enrolls in school and attends classes Monday through 
Friday. There is no substantial field of employment available to F during 
nonschool hours. F files a claim for benefits. The department determines 
that F is ineligible on the ground of unavailability for work. F appeals. 
Since the department has not finally determined that F was initially eligi- 
ble, F is not entitled to receive benefits pending decision on the appeal. 
F's unavailability existed at the time of the filing of the claim and contin- 
ued into one or more of the weeks of benefits claimed. 

EXAMPLE 7. Availability. Claimant G files a new claim but does not 
report to the department for the initial eligibility review and does not cer- 
tify for any benefits. Several months later G, who has had no intervening 
employment, requests the department to reopen the claim. Since G is now 
residing in a remote area where there is no substantial labor market, the 
department determines that G is unavailable for work. G appeals. Since 
the department has not previously finally determined that G was initially 
eligible, G is not entitled to receive benefits pending decision on the ap- 
peal. 

EXAMPLE 8. Wages. Claimant H files an addifional claim immedi- 
ately following layoff from an employer who paid three weeks in lieu of 
notice pay at termination. The department disqualifies H on the ground 
the payment renders him fully employed for the three weeks. H appeals. 
Since the department has not finally determined H was initially eligible, 
H is not entitled to receive benefits pending decision on the appeal. 

EXAMPLE 9. Wages. Claimant I files a new claim. The department 
learns that I is currently fully employed and disqualifies 1. 1 appeals. To 
be eligible for benefits, I must be unemployed. Since Fs claim is not val- 
id, and I has not been finally determined to be initially eligible, I is not 
entitled to receive benefits pending decision on the appeal. 

EXAMPLE 10. Wages. Claimant J. an ex-serviceman, establishes a 
new claim and receives several weeks of benefits before beginning work 
as an automobile salesman. When J subsequently certifies for benefits, 
J indicates receipt of $200 in earnings for each of those weeks. As the 
earnings, when reduced by $25 or 25%, equaled or exceeded the weekly 
benefit amount, J is held ineligible under Secfion 1 279 of the code. J ap- 
peals. J is entitled to be paid benefits pending decision on the appeal as 
J was finally determined to be initially eligible upon the filing of the new 
claim and has remained in continued claim status. 

EXAMPLE 1 1 . School Employee. Claimant K is a tenured teacher 
whose employment ended in June, following the end of the school semes- 
ter. K files a new claim in June. The claim is based entirely on K's school 
wages. K has reasonable assurance of returning to the same position in 
September. The department determines that K is ineligible during the 
summer recess period under Secfion 1253.3 of the code. K appeals. Since 
the department has not finally determined that K was initially eligible, K 
is not entitled to receive benefits pending decision on the appeal. 

EXAMPLE 1 2. School Employee. Claimant L, a teacher, last worked 
in June and became unemployed at the end of the school year. Claimant 
L filed a new claim based entirely on school wages. Claimant L has no 
reasonable assurance of returning to school for the fall semester. The de- 
partment determines that L is eligible for benefits under Section 1253.3 
of the code. Claimant L receives benefits for four weeks and on August 
1 receives a contract from the school to return to work in the fall. The de- 
partment determines that L is ineligible for further benefits commencing 
August 1 because L now has reasonable assurance of returning to work 
in the fall. L appeals. Since the department has finally determined that L 
was initially eligible, L is enfitled to continued payment of benefits pend- 
ing decision on the appeal of the subsequent determination of ineligibil- 
ity. 



EXAMPLE 13. Separation. Claimant M quits work to attend to per- 
sonal afl'airs. The department determines that M quit without good cause 
and disqualifies M for benefits. M appeals. Since the department has not 
finally determined ihat M was inifially eligible, M does not have the right 
to receive benefits pending decision on the appeal. 

EXAMPLE 14. Separafion. Claimant N, a carpenter, who was laid off 
for lack of work, filed for and received six weeks of benefits. Then N ob- 
tained a new job, worked one day and quit that job without good cause. 
N files another claim and the department determines that N is disqualified 
as having quit without good cause. N appeals. Since the department has 
finally determined that N was inifially eligible and would, but for the quit, 
remain eligible, N is entitled to continued payment of benefits pending 
decision on the appeal. 

EXAMPLE 15. Separation — Incarcerafion. Claimant 0"s employer 
terminates O because of O's absence from work for one week due to O's 
incarceration. O files a claim for benefits. O has not yet entered any plea 
in criminal court nor been convicted of the act for which O was incarcer- 
ated. The department determines that O is eligible under Section 1256.1 
of the code pending the outcome of the court case. After receiving bene- 
fits for several weeks, O is convicted. Pursuant to Secfion 1256.1 of the 
code, the department may and does reconsider its determination and dis- 
qualifies O because O voluntarily left the most recent work without good 
cause. O appeals. Since, under Secfion 1 256. 1 of the code the department 
has not finally determined that O was initially eligible and may reconsid- 
er the determination, O is not entiUed to continued payment of benefits 
pending decision on the appeal. 

EXAMPLE 1 6. False Statement. Claimant P is in confinued claim sta- 
tus and drawing benefits when the department, as a result of a benefit au- 
dit, learns that P drew benefits on a prior claim while working and that 
when P filed the prior claim P had, with actual knowledge, falsely stated 
that P was not working. The department disqualifies P for a false state- 
ment on the prior claim. P appeals. Since the department has finally deter- 
mined that P was inifially eligible on the current claim, P is enfiUed to 
continued payment of benefits pending decision on the appeal of the false 
statement disqualification. 

EXAMPLE 17. False Statement. Claimant Q, a stenographer, files an 
addifional claim indicating to the department that Q was laid off due to 
lack of work. When Q reports for the first payment, the department has 
received an employer protest indicating that Q voluntarily quit. After fur- 
ther invesfigation, the department determines that the quit was for good 
cause under Secfion 1 256 of the code. However, the department deter- 
mines that Q withheld material facts concerning the separation and dis- 
qualified Q under subdivision (a) of Secfion 1257 of the code. Q appeals 
the false statement disqualification. Since Q's quit was under nondisqu- 
alifying circumstances, the department has finally determined that Q was 
inifially eligible for the first two weeks of the claim. Since the false state- 
ment disqualificafion does not begin unfil the week in which it is assessed 
(the third week of the claim), Q is enfiUed to confinued payment of bene- 
fits pending decision on the appeal of the false statement disqualification. 

EXAMPLE 18. Suitable Work. Claimant R was discharged for ineffi- 
ciency. The departraent determines that R is not disqualified as the dis- 
charge was for reasons not constituting misconduct. R files a confinued 
claim and subsequently refuses a referral to a job. The department deter- 
mines that R refused an offer of suitable work without good cause and 
disqualifies R. R appeals. Since R's discharge was under nondisqualify- 
ing circumstances and the department has finally determined that R was 
inifially eligible, R is entiUed to continued payment of benefits pending 
decision on the appeal of the work refusal disqualificafion. 

EXAMPLE 19. Suitable Work. Claimant S, a roofer, is laid off from 
a job when it is completed. A few days later S's former employer obtains 
a new contract and recalls S for a permanent full-time job. S refuses the 
job and files a new claim for benefits the next day. The department dis- 
qualifies S for having refused an offer of suitable work. S appeals. Since 
the department has not finally determined that S was inifially eligible be- 
cause S"s refusal of suitable work is the cause of S's unemployment and 



Page 102 



Register 2003, No. 19; 5-9-2003 



Title 22 



Employment Development Department 



§ 1326-13 



existed at the time S filed the claim, S does not have the right to receive 
benefits pending decision on the appeal. 

EXAMPLE 20. Trade Dispute. Claimant T. a grocer checker and 
member of the Retail Clerks Union, voluntarily remains away from work 
after the union gives a strike notice and establishes a picket line at the 
premises of T's employer. T files a claim and the department determines 
that T is ineligible for having voluntarily left work due to a trade dispute. 
T appeals. Since T became unemployed under disqualifying circum- 
stances and the department has not finally determined that T was initially 
eligible, T is not entitled to receive benefits pending decision on the ap- 
peal. 

EXAMPLE 21. Trade Dispute. A group of claimants are in continued 
claim status and receiving benefits when a trade dispute begins at the fruit 
processing plant where they had worked during the past season. These 
claimants are on a seniority list and are members of the striking union. 
The workers who are still working at the plant go on strike and the em- 
ployer starts recalling the other workers by seniority. This group of 
claimants refuses to report for work after having been recalled, and the 
department determines they voluntarily left their work due to a trade dis- 
pute. Each of the claimants in the group files a timely appeal. Since the 
department has finally determined that each of the claimants was initially 
eligible as having been laid off for lack of work at the end of the season, 
each claimant is entitled to continued payment of benefits pending deci- 
sion on the appeal from the trade dispute disqualification. 

EXAMPLE 22. Trade Dispute. Claimant U, a member of the Team- 
sters Union, leaves work by going on strike against U's employer, a 
taicking company. U obtains temporary work as a bartender and is laid 
off after six weeks. U files a new claim listing the bar as the most recent 
work. The department pays U benefits for three weeks and then ascer- 
tains that U was involved in the trade dispute. The department determines 
U's work as a bartender was temporary, and that U remains unemployed 
due to the trade dispute and is ineligible. U appeals. Since the department 
has finally determined that U was initially eligible, U is entitled to contin- 
ued payment of benefits pending decision on the appeal. 

EXAMPLE 23. Trade Dispute. Same facts as Example 22 above, ex- 
cept that the department knows at the time Claimant V files a claim that 
V became unemployed due to the trade dispute. The department deter- 
mines that V's intervening temporary work as a bartender was not perma- 
nent bona fide employment which would purge the trade dispute disqual- 
ification. The department determines that V remains unemployed due to 
the trade dispute and is ineligible. V appeals. Since the department has 
finally determined that V was initially ineligible for benefits, rather than 
initially eligible, V is not entitled to receive any benefits pending deci- 
sion on the appeal. 

EXAMPLE 24. Reconsideration — Department Error. The department 
makes an error concerning Claimant W's initial eligibility by neglecting 
to note that W indicated W had quit W's last job for noncompelling rea- 
sons. The department determines that W is ehgible as having left the job 
for compelling reasons. The department discovers its error within 20 
days of its determination, reconsiders the determination within the 
20-day period, and determines that W voluntarily left the work without 
good cause and is ineligible for benefits. W appeals. Since under Section 
1332 of the code the department may reconsider its determination within 
20 days and the initial determination was not final, W is not entitled to 
receive benefits pending decision on the appeal. 

EXAMPLE 25. Reconsideration — Department Error. Same facts as 
Example 24 above, except that the department discovers its error after 20 
days from the time benefits were paid to Claimant X. The department re- 
considers and issues a determination that X is ineligible. X appeals. Since 
the department has finally determined that X was initially eligible, X is 
entitled to continued payment of benefits pending decision on the appeal. 

(e) Fraud, Misrepresentation or Willful Nondisclosure. The depart- 
ment has not finally determined that a claimant is initially eligible for 
benefits and a claimant does not have the right to continue to receive 
benefits pending decision on an appeal if the claimant has made a willful 



false statement or representation, with actual knowledge of the falsity 
thereof, or has willfully withheld a material fact concerning his or her ini- 
tial eligibility. 

EXAMPLE 26. Fraud. Claimant Y files a claim indicating that Y is not 
employed. Y is paid benefits. The department subsequently discovers 
that Y was fully employed at the time Y filed the claim, and that Y had 
actual knowledge of the falsity of the statement to the department that Y 
was not employed. In such a case involving fraud, misrepresentation or 
willful nondisclosure, the department may, pursuant to Section 1332. .5 
of the code, reconsider the initial determination of eligibility at any time 
and disqualify the claimant. The department reconsiders and disqualifies 
Y since Y was fully employed and, with actual knowledge of its falsity, 
made a false statement that Y was not employed. Y appeals. Since the de- 
partment has not finally determined that Y was initially eligible and may 
reconsider, Y is not entitled to continued payment of benefits pending de- 
cision on the appeal. 

(f) Fraud Conviction. If a claimant is convicted under Section 2101 of 
the code by any court of competent jurisdiction of willfully making a 
false statement or knowingly failing to disclose a material fact to obtain 
or increase benefits, the claimant forfeits any right to benefits for 52 
weeks beginning with the week in which the criminal complaint was filed 
(see subdivision (a) of Section 1263 of the code). 

(g) Notice to Claimant Regarding Appeal. If the department finally de- 
termines that a claimant is initially eligible for benefits and subsequently 
determines that the claimant is ineligible or disqualified, the department 
shall notify the claimant of the right to appeal to an administrative law 
judge. If an appeal is filed the department shall also notify the claimant 
that the claimant may elect to continue to receive benefits pending the ap- 
peal, and that the claimant may be required to repay such benefits if the 
administrative law judge affirms the department's determination of ineli- 
gibility or disqualification. 

(h) Appeal by Claimant. A claimant whom the department initially de- 
termines to be eligible but subsequently determines ineligible, and who 
files a dmely appeal, is entitled to continue to receive benefits pending 
decision on the appeal. However, if the claimant's appeal is untimely be- 
cause it was not filed within 20 days of service of the nofice of the depart- 
ment's determination, the claimant is not entitled to receive benefits 
pending decision on the appeal. If an administrative law judge dismisses 
a claimant's appeal for nonappearance, benefit payments to the claimant 
cease immediately upon the department's receipt of that decision, since 
the claimant has had an opportunity for a fair hearing on the appeal. 
NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1326, Unemployment Insurance Code; and American Federa- 
tion of Labor, et al. v. California Employment Development Department, et al. 
(1979) 88 Cal.App.3d. 811, 152 Cal. Rptr. 193. 

History 

1 . New section filed 1-26-89; operative 2-25-89 (Register 89, No. 7). For history 
of former section, see Registers 82, No. 5 and 69, No. 52. 

2. Change without regulatory effect adopting subsection (d)( 1 )( A) filed 5-6-2003 
pursuant to section 100, title 1, California Code of Regulations (Register 2003. 
No. 19). 

§ 1326-13. Citizenship and Verification of Immigration 
Status. 

(a) Scope. Section 121 of the Immigration Reform and Control Act of 
1986, 42 use 1320b-7(d), requires the department to determine, as a 
condition of eligibility for unemployment compensation benefits, the cit- 
izenship status of all claimants. It also requires the department to verify 
with the Immigration and Naturalization Service (INS) that the immigra- 
tion status of claimants who are neither United States citizens nor United 
States nafionals is satisfactory, based on documents presented by such 
claimants. This section sets forth the department's procedures for imple- 
menting these requirements. 

(b) General Rule. As required by Section 1 326-2(b)( 1 3) of these regu- 
lations, all claimants shall declare, as a condition of eligibility for unem- 
ployment compensation benefits, that they are United States citizens or 
United States nafionals and, if not, that they are in a satisfactory immigra- 
tion status. At the time of the first and continuous certification for bene- 
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fits, the claimant shall declare under penalty of perjury that he or she is 
a U.S. citizen or national; or an alien in satisfactory immigration status, 
and permitted to work by the INS. as required by Section 1326-6(b)( 10) 
of these regulations. 

A claimant who declares himself or herself to be in a satisfactory im- 
migration status shall, as a further condition of eligibility, have that status 
verified by the INS based on documents presented by the claimant. Such 
verification shall be either through an automated system utilizing the 
claimant's alien registration or file number, known as the Systematic 
Alien Verification for Entitlements or "'SAVE" system, or by the depart- 
ment sending a photocopy of the original document the claimant submits 
as evidence of his or her satisfactory immigration status to the INS for 
inspection. 

The department shall provide a claimant who declares that he or she 
is in a satisfactory immigration status but who presents no document 
when filing his or her claim, a reasonable opportunity to present such 
documents for INS verification. The department shall provide a claimant 
who presents a document bearing his or her alien registration or file num- 
ber for verification through the SAVE system, but whose immigration 
status is not verified by the INS through that system, a reasonable oppor- 
tunity to present additional or other documents for INS's verification. 
The department shall not delay, deny, reduce, or terminate the claimant' s 
eligibility pending any period of reasonable opportunity or the INS's ver- 
ification response. 

If the INS does not verify the claimant's status the department shall 
consider the claimant's immigration status as unsatisfactory and shall de- 
termine or redetermine the claimant's eligibility based on that response. 
If the department determines that a claimant is ineligible because he or 
she is not in a satisfactory immigration status, it shall determine if bene- 
fits paid on the claim constitute an overpayment and, if so, the extent to 
which the claimant is liable for the overpayment under Section 1375-1 
of these regulations. 

(c) Definitions. As used in the general rule, the following terms have 
the meanings assigned: 

( 1 ) "Satisfactory immigration status" means that the claimant is law- 
fully residing in the United States and is authorized to work. It includes 
the following verification responses from the INS: 

(A) Legal permanent resident — employment authorized. 

(B) Cuban/Haitian entrant — temporary employment authorized. 

(C) Section 245A of the Immigration and Nationality Act — temporary 
resident — temporary employment authorized. 

(D) Section 210 of the Immigration and Nationality Act — temporary 
resident — temporary employment authorized. 

(E) Conditional resident alien — employment authorized. 

(F) Alien granted asylum/refugee status — employment authorized. 

(G) Alien granted parolee status — employment authorized. 

(H) Alien who has applied for a legal status, including any of the sta- 
tuses set forth herein, to whom the INS has granted employment authori- 
zation pending its determination on his or her application. 

(I) Alien whose departure the INS does not contemplate enforcing. 
The department shall use this INS verification response in determining 
whether the claimant is permanently residing in the United States under 
color of law, referred to hereinafter as "PRUCOL." A claimant deter- 
mined by the department to be PRUCOL shall be considered to be in a 
satisfactory immigration status. 

If the INS responds to the department's verification request by notify- 
ing the department that the claimant's employment authorization is tem- 
porary, with a specific expiration date, the department may consider the 
claimant's satisfactory status to expire as of that date and it shall make 
a determination or redetermination of the claimant's eligibility as of that 
date unless the claimant, prior thereto, provides documents that establish 
that the claimant is verified under a category that extends the expiration 
date. 

If the INS responds to the department's verification request for a 
claimant by notifying the department that the claimant' s employment au- 
thorization is temporary, but without a specific expiration date, the 



claimant shall notify the department of the expiration date of the authori- 
zation applicable to his or her status. 

If the INS responds to the department's verification request for a 
claimant by including information about the length of time a claimant has 
been in a particular immigration status, the department may use such in- 
formation in making a determination with respect to the claimant's status 
during his or her base period under Section 1264-1 of these regulations. 

(2) "Reasonable opportunity" means a period of twenty-one calendar 
days. This period shall begin, with respect to a claimant who files an ini- 
tial claim in accordance with these regulations but lacks any document 
required by this section to complete the claim, on the day of such filing. 
This period shall begin, with respect to a claimant whose immigration 
status is not verified under subdivision (b) of this section, on the day the 
department notifies the claimant in person or by telephone or on the date 
of a written notification mailed to the claimant. The period of reasonable 
opportunity may be extended upon a showing of good cause for the 
claimant's late presentation of documents. 

"Good cause" shall have the same meaning as under Section 1328 of 
the Code and Section 5005 of this Title with respect to the untimely filing 
of an appeal and shall include mistake, inadvertence, surprise, or excus- 
able neglect. 

(3) "Primary verification" means verification through the automated 
system implemented by INS for such purposes and based on the original 
proof of immigration registration with the INS bearing the claimant's 
alien admission number or alien file number. 

(4) "Secondary verification" means a verification which is not prima- 
ry, as defined above. To request a secondary verification, the department 
shall send to the INS a photocopy of the original document presented by 
the claimant to establish his or her immigration status as satisfactory and 
which either: 

(A) The department has determined constitutes reasonable evidence 
of a satisfactory immigration status, if the department has made any such 
determination, or 

(B) Which the claimant believes establishes his or her immigration sta- 
tus as satisfactory. 

(d) Priority of documents. Claimants who state they are in a satisfacto- 
ry immigration status in making the declaration described in this section 
shall present documentary proof of that status for purposes of verification 
by the INS, in the following order: 

(1) Alien registration documents or other evidence of immigration 
registration with the INS that contain the alien's admission number or 
alien file number (or numbers, if the claimant has more than one number); 

(2) If the claimant does not possess the documents described in subdi- 
vision (d)(1), such other original documents that the department has de- 
termined constitute reasonable evidence of a satisfactory immigration 
status, if the department has made such a determination; 

(3) If the claimant does not possess the documents described, first, in 
subdivision (d)(1), or, second, in subdivision (d)(2). or does not possess 
the documents described, first, in subdivision (d)( 1). and the department 
has not made any determinadon under subdivision (d)(2). then any origi- 
nal documents that the claimant believes constitute evidence of a satis- 
factory immigrafion status. 

To ensure the documents presented to establish his or her immigration 
status as satisfactory pertain to the claimant, any claimant required to 
present such documents under the provisions of this regulation shall also 
present one of the documents set forth in Secfion 1326-2(b)(2) of these 
regulations to establish his or her idenfity. 

(e) Reasonable opportunity to present documents. If a claimant de- 
clares that he or she is in a satisfactory immigration status but presents 
no documents for verification, the department shall provide the claimant 
a reasonable opportunity to present such documents. If, during such peri- 
od, the claimant presents a document described in subdivision (d)(2) or 
(d)(3), the department shall send a photocopy of the document to the ap- 
propriate INS office for secondary verification. Pending such a period of 
reasonable opportunity and INS's response to the department's verifica- 
tion request based on any documents presented by the claimant during 
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such a period, the department shall not. based upon the claimant's current 
immigration status, delay, deny, reduce or terminate his or her eligibility. 
If a claimant declares that he or she is in a satisfactory immigration sta- 
tus and presents his or her registration document or other proof of immi- 
gration registration with the INS containing the claimant's alien admis- 
sion number or alien file number, but the INS is unable to verify the 
claimant's status, the department shall provide the claimant a reasonable 
opportunity to submit other or additional documentary evidence of his or 
her satisfactory immigration status. Photocopies of such documentary 
evidence including the document initially presented by the claimant, if 
he or she chooses to continue to rely on it as establishing a satisfactory 
status, shall be sent to the INS for secondary verification. Pending such 
a period of reasonable opportunity and the INS's response to the depart- 
ment's verification request, the department shall not, based on the claim- 
ant's current immigration status, delay, deny, reduce or terminate his or 
her eligibility based on his or her current immigration status. 

(f) Determinations, redeterminations, and appeals. If the department 
concludes, after considering INS's response to its verification request, 
that the claimant is not in a satisfactory immigration status, it shall deter- 
mine the claimant ineligible for unemployment compensation benefits or 
redetermine the claimant's eligibility with respect to any week for which 
the department has paid benefits pending INS's response. 

The department shall notify any claimant to whom it pays benefits 
pending INS's response, prior to or at the time of any such payment, that 
if the department concludes that the claimant is not in a satisfactory im- 
migration status, the department shall reconsider its determination and 
may determine the claimant liable for any benefits paid pending INS's 
response in accordance with Section 1375-1 of these regulations. 

If, as a result of the department's determination or reconsidered deter- 
mination, the claimant is determined to be ineligible, the claimant may 
appeal such determination or reconsidered determination in accordance 
with Section 1328 of the Code. 

(g) If any subdivision of this regulation or its application to any person 
or circumstance is held invalid, the invalidity shall not affect other subdi- 
visions or applications of this regulation which can be given effect with- 
out the invalid subdivision or application, and in this respect the subdivi- 
sions of this regulation are severable. 

NOTE: Authority cited: vSections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 1253(bJ. 1264, 1326, 1328 and 1375, Unemployment Insur- 
ance Code; and Section 1320b-7(d), Title 42, United States Code. 

History 

1. New section filed 10-3-88; operative 10-3-88 pursuant to Government Code 
Section 1 1346.2(d) (Register 88, No. 42). 

2. Amendment of subsection (b) filed 5-6-96; operative 6-5-96 (Register 96, No. 
19). 

§ 1327-1. Facts Respecting Claimant's Eligibility Required 
from Last Employing Unit of Claimant. 

Note: Authority cited: Sections 305 and 306. Unemployment Insurance Code. 
Reference: Section 1327, Unemployment Insurance Code. 

History 

1. New section filed 1 1-20-67; designated effecfive 1 1-30-67 (Resister 67. No. 
47). 

2. Repealer filed 11-30-79; designated effective 1-1-80 (Register 79, No. 48). 

§ 1 328-1 . Notices of Determination to Employing Units 
from Department Respecting Claimant's 
Eligibility. 

(a) Any employing unit which furnishes the department with facts in 
accordance with Sections 1 327 and 1 33 1 of the code and which has been 
notified by the department of the determination made after considering 
such facts shall be notified by the department of any modification in such 
determination made by the department, either on its own initiative or pur- 
suant to any additional facts which come to the attention of the depart- 
ment. 



(b) The employing unit may appeal from the modified determination 
in the manner prescribed in Section 1328 of the code. 
NOTt:: Authority cited: Sections 305, 306, and 1333, Unemployment Insurance 
Code. Reference: Sections 1327 and 1328, Unemployment Insurance Code. 

History 

1. New section filed 1 1-20-67; designated effective 1 1-30-67 (Reeister 67, No. 
47). 

2. Amendment filed 1 1-30-79; designated effective 1-1-80 (Register 79, No. 48). 

§ 1329-1. Notices of Computation or Recomputation from 
the Department to Base Period Employers. 

NOTE; Authority cited: Sees. 305, 306 and 1333. Unemployment Insurance Code. 
Reference: Sees. 1329 and 1330, Unemployment Ins. Code. 

History 

1. New seedon filed 1 1-20-67; designated effective 1 1-30-67 (Reei.ster 67. No. 
47). 

2. Repealer filed 7-23-96; operative 8-22-96 (Register 96. No. 30). 

§ 1330-1. Protest to Notices of Computation or 
Recomputation. 

NOTE: Authority cited: Sees. 305. 306 and 1333. Unemployment Insurance Code. 
Reference: Sees. 1329, 1330 and 1333, Unemployment Ins. Code. 

History 

1. New seedon filed 1 1-20-67; designated effective 1 1-30-67 (Register 67. No. 
47). 

2. Repealer filed 1 1-30-79; designated effective 1-1-80 (Register 79. No. 48). 

§ 1331-1. Facts Respecting Claimant's Eligibility Required 
from Base Period Employer of Claimant. 

NOTE: Authority cited: Sees. 305. 306 and 1333. Unemployment Insurance Code. 
Reference: Sees. 1327, 1331 and 1333. Unemployment Insurance Code. 

History 

1. New section filed 1 1-20-67; designated effective 1 1-30-67 (Register 67, No. 
47). 

2. Repealer filed 1 1-30-79; designated effective 1-1-80 (Regi.ster 79, No. 48). 

§ 1333-1. Requirements for Submitting Facts by 

Employing Units Respecting Claimant's 
Eligibility for Benefits. 

(a) Each submission of facts to the department by an employing unit 
under Sections 1327, 1328, or 1331 of the code shall relate to a single 
claimant, shall be submitted to the department field office in which the 
claim was filed, and shall include the following: 

( 1 ) The name, address, telephone number, and employer account num- 
ber of the employing unit. 

(2) The claimant's full name and social security account number. 

(3) The effective date of the claim (if available). 

(4) Specific facts reasonably applicable to the claimant's eligibility for 
benefits. 

(b) Each statement of facts submitted under subdivision (a)(4) of this 
seedon shall be supported by a statement signed by the person or persons 
having knowledge of or business records reflecting such facts. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 1327, 1328, 1331, and 1333, Unemployment Insurance Code. 

History 
1. Amendment filed 1 1-30-79; designated effective l-l-80(Register 79. No. 48). 
For prior history, see Register 37, No. 47. 

§ 1333-2. Protests and information Submitted by 

Claimants and Employers to Department: 
Extension of Time for Good Cause. 

NOTE: Authority cited: Secdons 305 and 306, Unemployment Insurance Code. 
Reference: Sections 1327, 1328, 1330, 1331, and 1333, Unemployment Insurance 
Code. 

History 

1 . Amendment filed 1 1 -30-79; designated effective 1 - 1 -80 ( Register 79. No. 48). 
For prior history, see Register 67, No. 47. 

2. Amendment filed 1-28-82; effective thirtieth day thereafter (Register 82, No. 
5). 

3. Repealer filed 7-23-96; operative 8-22-96 (Register 96, No. 30). 
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§ 1333-3. Protests and Information Submitted by 

Claimants and Employers to Department: 
Extension of Time for Good Cause. 

NoTK: Authority cited: Sections 305 and 306. Unemployment Insurance Code. 
Reference: Sections 1327, 1328, 1331. and 1333, Unemployment Insurance Code. 

History 
1. Repealer filed 1 1-30-79; designated effective 1-1-80 (Register 79, No. 48). 
For prior history, see Register 67, No. 47. 

§ 1333-4. Protest to Computation of Benefit Claims. 

History 
1 . Repealer filed 1 1-20-67; designated effective 1 1-30-67 (Register 67, No. 47). 

§ 1333-5. Notices: Extension of Time for Good Cause. 

History 
1 . Repealer filed 1 1-20-67; designated effective 1 1-30-67 (Regi.ster67, No. 47). 

§ 1341-1. Payment of Unemployment Benefits Due 
Deceased or Incompetent or Physically 
Disabled Persons. 

(a) The departmenl may pay unemployment compensation benefits 
and extended duration benefits due a deceased or legally declared incom- 
petenl person or a person physically disabled to a degree that he cannot 
act for himself, to a spouse, parent, adult child, or a close relative, or to 
a person who is an authorized representative legally entitled to act for the 
claimant if: 

( 1 ) The claimant has completed a claim for benefits prior to his death 
or incapacity; or 

(2) The person seeking payment of benefits on behalf of the claimant 
has sufficient knowledge of the activities and capabilities of the claimant 
during the week for which benefits are claimed to complete the claim and 
certify to the statements thereon; and 

(3) The person seeking payment of the benefits executes and submits 
to the department an oath establishing that he is entitled to receive the 
payment. 

(b) The payment by the department of benefits to a person pursuant to 
an oath under this section shall discharge the obligations of the depart- 
ment to the claimant to the extent of the payment, without the necessity 
of inquiring into the truth of any of the facts stated in the oath. The depart- 
ment shall prescribe the form of oath to be executed. 

NOTE: Authority cited: SecUons 305 and 306, Unemployment Insurance Code. 
Reference: Sections 1326 and 1341, Unemployment Insurance Code. 

History 

1. New section filed 12-22-69; designated effective l-l-70(Register69, No. 52). 

2. Amendment filed 1-28-82; effective thirtieth day thereafter (Register 82. No. 
5). 

§ 1342.1-1 . Voluntary Federal Income Tax Withholding on 
Unemployment Compensation. 

(a) At the time a claimant initially files for unemployment compensa- 
tion, he or she may voluntarily elect to have federal income tax deducted 
and withheld from his or her unemployment compensation. 

(b) The election shall be effective when it is received in writing and 
processed by the department and the election shall remain in effect until 
a written revocation or change to the previous election is received and 
processed by the department. If the claimant elects to have federal in- 
come tax withheld, the department shall deduct and withhold the federal 
income tax from the claimant's unemployment compensation payment 
at the rate specified in Section 3402(p)(2) of the Internal Revenue Code. 
The department shall transmit the federal income tax withholding to the 
federal taxing authority as payment on account of the claimant-taxpayer. 

(c) Definitions. For purposes of this regulation, the following defini- 
tions shall apply: 

(1) "Unemployment compensation" means any amount received un- 
der a law of the United States or of a State which is in the nature of unem- 
ployment compensation. In the State of California, unemployment com- 
pensation includes unemployment compensation benefits. 

(2) "Reducdons" means adjustments to unemployment compensation 
payable to the claimant, including but not limited to claimant illness. 



prior work pensions, wages, work sharing and workers' compensation 
payments. 

(3) "Benefit deductions" means any overpayment offsets and support 
obligations. 

(4) "Adjusted v/eekly benefit amount" means the maximum unem- 
ployment compensation payable to the claimant after all reductions and 
overpayment offsets are subtracted. 

(d) Deductions and withholdings from unemployment compensation 
shall be made in accordance with procedures specified by the United 
States Department of Labor and the Internal Revenue Service pertaining 
to the deducting and withholding of income tax, and in accordance with 
the following priority: 

( 1 ) Overpayment offsets. 

(2) Support obligations. 

(3) Voluntary federal income tax withholding. 

NOTE: Authority cited: Sections 305 and 306. Unemployment Insurance Code. 
Reference: Sections 1252. 1253.5. 1255.3. 1255.5. 1255.7. 1279, 1279.5, 1342.1, 
1 379, 2630 and 2739, Unemployment Insurance Code. 

History 
1 . New section filed 3-15-2000; operative 4-14-2000 (Register 2000. No. 1 1 ). 



Article 4. Overpayments 

§ 1 375-1 . Recovery of Overpayments. 

(a) General Principle. Except for the relief from liability for overpay- 
ments provided by Sections 1380 and 2740 of the code, any person who 
is overpaid any amount o benefits is liable for the amount overpaid unless 
all of the following conditions exist: 

( 1) The overpayment was not due to fraud, misrepresentation, or wil- 
lful nondisclosure by the person. 

(2) The overpayment was received without fault by the person. 

(3) The recovery of the overpayment would be against equity and good 
conscience. 

(b) Scope. This section applies to overpayments of unemployment 
compensation benefits, extended duraUon benefits, federal-state ex- 
tended benefits, and disability benefits. 

(c) Fault of the Claimant. In determining fault, the department shall 
consider the nature and cause of the overpayment and the capacity of the 
particular claimant to recognize the error resulting in the overpayment. 
A claimant who receives or retains benefits which he or she knew or rea- 
sonably should have known he or she was not lawfully entitled to receive 
is at fault. The claimant is not at fault if the benefits were retained because 
of the claimant' s good faith reliance on a departmental error. A claimant 
who negligently reports or fails to report information which results in an 
overpayment is at fault. If the claimant is at fault he or she is liable for 
the overpayment. 

EXAMPLE 1. A claimant receives $160 benefits every 2 weeks. The 
claimant reports earnings of $ 1 00 per week for a 2-week period. Through 
departmental error, those earnings are not reflected in the benefit pay- 
ment and claimant :receives $160 for that 2-week period. The claimant 
retains the benefits without informing the department of the error. There 
are no other facts indicating the claimant did not have the capacity to rec- 
ognize the error or that the claimant relied in good faith on the depart- 
ment's error. In this case, the claimant is at fault because he or she ac- 
cepted a payment which he or she knew or should have known was 
incorrect. 

EXAMPLE 2. A claimant applies for benefits and receives notice of 
an award of a weekly benefit amount of $80. However, the notice pre- 
pared by the department is erroneous and the weekly benefit amount 
should be only $60. The claimant is not at fault in the absence of any 
showing that he or she should have known of the error. Since no such 
showing appears here, he claimant is not at fault. 

EXAMPLE 3. A claimant reports earnings of $80 per week when in 
fact the claimant knew or should have known that his or her earnings 
were $100 per week. The claimant is at fault and is liable for the overpay- 
ment. 



Page 104.2 



Register 2003, No. 19; 5-9-2003 



Title 22 Employment Development Department § 1375-1 

EXAMPLE 4. The claimant receives and retains benefits from Cali- benefits and is placed on notice with the first payment that he/she must 
fornia and from another state for the same week, but does not report the report either the receipt of any workers' compensation benefits or the 
duplication. The claimant is at fault, unless there is a showing that the making of a claim for workers' compensation because he/she may not re- 
claimant reasonably misunderstood benefits entitlement, and no such ceive double payments for the same days. The claimant receives both 
showing appears here. The claimant is at fault and is liable for the over- workers' compensation and disability or unemployment insurance bene- 
payment. fits but does not report the duplication. The claimant is at fault and is li- 

EXAMPLE 5. The claimant applies for disability or unemployment able for the overpayment. 



[The next page is 105. 
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(d) Equity and Good Conscience. The department shall, in determin- 
ing whether the recovery of an overpayment would be against equity and 
good conscience, consider the following factors: 

( 1 ) Notice to Claimant. If an overpayment is created as a result of a de- 
cision by an administrative law judge or the Appeals Board which re- 
verses a prior decision granting benefits, the claimant shall not be re- 
quired to repay the overpayment unless the department has given notice 
to the claimant that his or her entitlement to benefits has been appealed 
and that he or she may be required to repay the benefits in the event of 
a reversal by an administrative law judge or the Appeals Board. If the no- 
tice is given, recovery of the overpayment is appropriate unless there has 
been a change of position by the claimant or recovery will cause extraor- 
dinary hardship. 

(2) Change of Position. If a claimant has detrimentally changed his or 
her position in reliance upon benefit payments, the recovery of an over- 
payment of benefits is against equity and good conscience. A claimant 
will be considered to have detrimentally changed his or her position in 
reliance upon the receipt of benefits if the claimant has taken any reason- 
able action or incurred a necessary financial obligation in the conduct of 
his or her affairs which the claimant would not have taken but for the re- 
ceipt of the benefits. 

EXAMPLE 1 . A claimant is overpaid benefits of $3 1 . During the time 
that he or she was being paid benefits, his or her savings account balance 
diminished from $500 to $250. The claimant's only income during this 
period was unemployment insurance. All of the funds spent by him or her 
during this period were for current expenses. By virtue of having ex- 
pended benefits and savings, this claimant has changed his or her position 
in reliance on benefit payments. 

EXAMPLE 2. A claimant was overpaid benefits of $104. At the time 
that the overpayment was being assessed, he or she was fully employed 
at $7.50 per hour and had more than the amount of the overpayment in 
his or her checking account. Because this claimant has not changed his 
or her position due to receipt of benefits, there is no detrimental reliance 
in this example. 

(3) Extraordinary Hardship. If recovery of an overpayment would im- 
pose extraordinary hardship on a claimant or the claimant's family, the 
recovery of the overpayment is against equity and good conscience and 
shall be waived. In making this determination, the department shall con- 
sider the family income and assets of the claimant and other factors, as 
follows: 

(A) Waiver — Family Income. The gross income of the claimant and 
his or her spouse which is available to the claimant shall be considered 
to determine whether a reasonable standard of living exists in accord with 
the family income levels set forth in the current Family Income Level 
Table below. As used in this section, "income" includes income from all 
sources including, but not limited to, unemployment compensation bene- 
fits, extended duration benefits, and federal-state extended benefits, and 
disability benefits. If the claimant's average monthly family income for 
the preceding six months does not exceed the appropriate level set forth 
in the current Family Income Level Table below, the overpayment shall, 
except as provided by paragraph (3)(C) of this subdivision, be waived by 
the department. 

(B) Family Income Level Table. Before the first day of July each year, 
and on the effective date of this regulation, the director shall establish a 
Family Income Level Table as described below: 

For the fiscal year beginning July 1 , 1 983, the Table shall be computed 
by multiplying the average annual low income budget amount as issued 
by the Employment Development Department for fiscal year July, 1982 
- June, 1983 ($16,714) by the change in the Consumer Price Index U. S. 
City Average for Urban Wage Earners and Clerical Workers for the peri- 
od May, 1982 - April, 1983. The figure shall be multiplied by the per- 
centages in the following Table: 



Persons 

in 

Fanillx 

1 

2 

3 

4 

5 

6 

For each additional 

person add 



(lI'OSS 

Monthly 

Income 

407c of average for iamiiy of 4 

62% of average for family of 4 

83%- of average for family of 4 

100% of average for family of 4 

1 19% of average for family of 4 

138% of average for family of 4 

19% of average for family of 4 



To produce a Family Income Level Table for each fiscal year thereaf- 
ter, the director shall repeat the process described above, using the esti- 
mated low income budget figure for immediately preceding fiscal year 
and the change in the above-specified Consumer Price Index for the im- 
mediately preceding May to April. 

(C) Waiver-Assets and Unusual Circumstances. If a claimant's aver- 
age monthly family income for the preceding six months does not exceed 
the appropriate amount set forth in the current Family Income Level 
Table above, the department shall consider any liquid or readily convert- 
ible assets available to the claimant which may be converted to repay the 
overpayment without causing extraordinary hardship on the claimant or 
the claimant's family. Such assets include, but are not limited to, stocks, 
bonds, interest in mutual funds, cash, and credit union or savings ac- 
counts, but shall not include the claimant's home and furnishings therein, 
automobiles needed for transportation of the claimant or a family mem- 
ber, clothing and tools of the trade. If a claimant's average monthly fami- 
ly income for the preceding six months exceeds the appropriate amount 
set forth in the current Family Income Level Table above, the department 
shall consider any unusual circumstances such as medical expenses or 
other necessary living expenses which would cause recovery of an over- 
payment to place an extraordinary hardship on the claimant or the claim- 
ant's family. 

EXAMPLE 6. A claimant is married and has two children at home. 
The average monthly family income for the preceding six months was be- 
low the allowable gross monthly income for a family of 4 using the cur- 
rent Family Income Level Table. The claimant has no readily available 
assets. Recovery of the oveipayment will cause extraordinary hardship 
and the overpayment is waived. 

EXAMPLE 7. A claimant is married and has two children at home. 
The average monthly family income for the preceding six months was in 
excess of the allowable gross monthly income for a family of 4 using the 
current Family Income Level Table. The claimant has a home, furnish- 
ings, and a car, but no other assets, and no unusual expenses or debts. The 
overpayment is not waived. 

EXAMPLE 8. Assume the same facts as in Example 7, except that the 
claimant pays $100 a month in outstanding medical bills which total 
$5,000. Recovery of the overpayment will cause extraordinary hardship 
and the overpayment is waived. 

(D) Recovery-Current Family Income and Assets. If the department 
has not waived the overpayment, the department shall establish, by mutu- 
al agreement if possible, a repayment schedule at the time of the overpay- 
ment determination. In establishing the repayment schedule the depart- 
ment shall consider the current family income and assets of the claimant, 
as follows: 

(i) If the claimant's family income for the 4-week period immediately 
preceding the date on which recovery is sought, exceeds the appropriate 
amount set forth in the current Family Income Level Table above, the ex- 
cess for that period is available to repay the overpayment unless there are 
unusual circumstances such as medical expenses or other necessary liv- 
ing expenses. In cases of such unusual circumstances, the repayment 
amount shall not be less than $10 per month. The department shall also 
consider any liquid or readily convertible assets as set forth in subpara- 
graph (ii) below. 
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(ii)Ifthe claimant's family income for the 4-week period immediately 
preceding the date on which recovery is sought does not exceed the ap- 
propriate amount set forth in the current Family Income Level Table 
above, the department shall consider any liquid or readily convertible as- 
sets available to the claimant which may be converted to repay the over- 
payment without causing extraordinary hardship on the claimant or the 
claimant's family. Such assets include, but are not limited to. stocks, 
bonds, interest in mutual funds, cash, and credit union or savings ac- 
counts, but shall not include the claimant's home and furnishings therein, 
automobiles needed for transportation of the claimant or a family mem- 
ber, clothing, and tools of the trade. 

EXAMPLE 9. The claimant is married and has two children at home. 
The claimant's family income for the 4-week period immediately pre- 
ceding the date on which recovery is sought was $ 1 2 in excess of the al- 
lowable gross monthly income for a family of 4 using the current Family 
Income Level Table. The claimant has a home, furnishings therein, and 
a car. but no other assets, and has no unusual expenses or debts. The re- 
payment schedule may provide for a maximum payment of $12 per 
month. 

EXAMPLE 10. The claimant is married but has no children. The 
claimant's family income for the 4-week period immediately preceding 
the date on which recovery is sought was below the allowable gross 
monthly income for a family of 2 using the current Family Income Level 
Table. Claimant also has stocks valued at $300. The repayment schedule 
may provide for a minimum payment of $10 per month and a lump sum 
recovery for the resale value of the stocks, less costs of sale. 

EXAMPLE 1 1 . Assume the same facts as in Example 9, except that 
the claimant pays $40 monthly in outstanding medical bills which total 
$500. The repayment schedule may provide for a minimum payment of 
$10 per month. 

(e) Information. Whenever the department determines that an over- 
payment is probable, it shall notify the claimant of the probable overpay- 
ment, the claimant's right to request that the department waive the over- 
payment, and the standards to obtain a waiver of the overpayment. The 
department shall assist and advise the claimant in meeting his or her obli- 
gation to furnish the department with all information necessary for the 
department to determine whether there is an overpayment, whether the 
claimant is entitled to waiver of the overpayment and for establishing the 
repayment schedule. 

(f) Adjustment of Repayment Schedule. If at any time a claimant re- 
quests the department to adjust his or her repayment schedule, the depart- 
ment shall do so if the claimant demonstrates that there has been a materi- 
al change in his or her financial condition. If the overpayment interviewer 
and the claimant cannot agree on the requested adjustment, the field of- 
fice manager shall prescribe the appropriate repayment schedule adjust- 
ment, if any. No administrative appeal is provided from an adjustment of 
or refusal to adjust a repayment schedule. 

(g) Overpayment Notice and Hearing. If the department determines 
that an overpayment exists, it shall notify the claimant of the amount of 
the overpayment, the cause of the overpayment, the reasons for denial of 
waiver if waiver is denied, the terms of the repayment schedule estab- 
lished under subdivision (d)(3)(D) of this section and the right to appeal 
(see Sections 1377, 2737, 3751, and 4751 of the code) to an administra- 
tive law judge, and to a hearing on all issues regarding the overpayment, 
including any determination denying waiver of the overpayment and the 
terms of such repayment schedule. When a waiver of an overpayment has 
become final, it shall not be redetermined in the absence of fraud, misrep- 
resentation, or willful nondisclosure by the claimant relating to the waiv- 
er. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 1375. 2735, 3751 and 4751, Unemployment Insurance Code. 

History 

1 . New section filed 2-1 1-77; effective thirtieth day thereafter (Register 77, No. 
7). 

2. Amendment filed 5-19-81 ; effective thirtieth day thereafter (Register 81, No. 
21). 



3. Amendment of subsection (d)(2) filed 1-28-82; effective thirtieth day thereaf- 
ter (Register 82. No. 5). 

4. Amendment of subsection (d) filed 1-24-84; effective thirtieth day thereafter 
(Registcr84. No. 4). 

§1375-2. Overpayment Remittances. 

(a) The following definitions apply to the regulations in this article. 

(1) "Remittance" ineans a payment made towards an outstanding 
overpayment debt. 

(2) "Payment" means any inoney paid to the Employment Develop- 
ment Department Lo repay an overpayment liability, either in cash, per- 
sonal check, cashiers check, postal money order, or an unemployment in- 
surance or disability insurance check that the claimant has signed over 
to the Employment Development Department. 

(3) "By Mail" means the transmittal of an overpayment remittance 
through the U.S. Postal Service or other courier service, to a location des- 
ignated by the Employment Development Department. 

(4) "Designated Location" means an address designated by the Em- 
ployment Development Department to which claimants are required to 
mail payments. This address shall be provided to unemployment insur- 
ance overpayment claimants by the Employment Development Depart- 
ment. 

(b) Each person who has incurred an overpayment, as provided for in 
Section 1375-1 of these regulations, shall mail his or her payment(s) to 
a location designated by the Employment Development Department. 

(c) Each remittance shall include the following: 

( 1 ) Name of the claimant owing the overpayment. 

(2) The claimant's full social security number. 

(3) The personal check, cashiers check, postal money order, or unem- 
ployment insurance or disability insurance check signed over to the Em- 
ployment Development Department to repay an overpayment liability. 

(4) The amount paid. 

(5) The claimant's current address and phone number. 

NOTE: Authority Cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1375. Unemployment Insurance Code. 

History 

1 . New section filed 9-4-97 as an emergency; operative 9-4-97 (Register 97, No. 
36). A Certificate of Compliance must be transmitted to OAL by 1-2-98 or 
emergency language shall be repealed by operation of law on the following 
day. 

2. Certificate of Compliance as to 9-4-97 order transmitted to OAL 1 1-24-97 and 
filed 12-22-97 (Register 97. No. 52). 

3. Editorial correction of subsection (b) (Register 98, No. 9). 



Article 5. Rights of Trainees 

§ 1401-1. Applicability of Sections 1401-1 Through 
1406-1. 

NotE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 

Reference: Section 1401. Unemployment Insurance Code. 

History 

1. Repealer of Article 5 (Sections 1401-1 through 1406-2) filed 10-10-78; effec- 
tive thirtieth day thereafter (Register 78. No. 41). For prior history, see Register 
55, No. 18. 



Chapter 5.5. Unemployment Compensation 
for State Employees 

§ 1 446-1 . Reimbursement of Unemployment 

Benefits— State of California — Legislative 
Employees. 

Note: Authority cited: Sections 305, 305. 1 , 306 and 306. 1 , Unemployment Insur- 
ance Code. Issuing agency: Department of Social Services. 

History 
1. Repealer of Chapter 5.5 (Secdons 1446.1 and 1456.1)filed 10-10-78; effecfive 

thirtieth day thereafter (Reeister 78, No. 41). For prior history, see Registers 76, 

No. 6; 74, No. 6; 73. No. 15; 73, No. 4. 
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Chapter 5.6. Unemployment Compensation 
for County Employees 

§ 1 461-1 . County Service — Elective Coverage. 

NOTH: Authority cited for Chapter 5.6 (Sections 1461-1 and 1466-1): Sections 

305. 306 and 2602, Unemployment Insurance Code. Reference: Sections 1 46 1 and 

1466, Unemployment Insurance Code. 

History 

1. Repealer ofChapter 5.6 (Sections 1461-1 and 1466-1) filed 10-10-78; effec- 
tive thirtieth dav thereafter (Register 78, No. 41 ). For prior history, see Registers 
76, No. 6; 72, No. 24. 



Chapter 5.7. Unemployment Compensation 
for State Higher Education Employees 

§ 1 476-1 . Reimbursement of Unemployment 

Benefits — State of California — University of 
California and California State Universities and 
Colleges. 

Note-. Specific authority cited: Sections 305, 306, and 1475, Unemployment In- 
surance Code. New specific authority cited: Section 1476, Unemployment Insur- 
ance Code. Reference: Section 1476, Unemployment Insurance Code. 

History 

l.RepealerofChapter5.7 (Section 1476-1) filed 10-10-78;effective thirtieth day 
thereafter (Register 78, No. 41). For prior history, see Registers 76, No. 6; 73, 

No. 15;72, No. 24. 



Chapter 6. Financial Provisions 

(No regulations adopted) 



Chapter 7. Collections 

§ 1 755-1 . Wage Garnishment Law. 

(a) Purpose. This section and Sections 1755-2 to 1755-10 of tiiese 
regulations apply to all proceedings conducted by the department for the 
purpose of providing an administrative hearing to reconsider or modify 
the amount to be withheld pursuant to a withholding order for taxes is- 
sued by the department pursuant to the Wage Garnishment Law. (See 
Sections 706.010 to 706.154 of the Code of Civil Procedure.) 

(b) Definitions. As used in this section and Sections 1755-2 to 
1755-10 of these regulations: 

( 1 ) "Department" means Employment Development Department. 

(2) "Debtor" means a person from whose earnings the department is 
seeking to collect a tax liability. 

(3) "Financial statement" means a statement by a debtor setting forth 
the debtor's total income and the total income of the debtor's spouse and 
the total monthly payments and charges paid by the debtor from earnings 
specifying the purposes of each payment. The financial statement shall 
also include such other information required by a hearing official. A 
hearing official may require that the financial statement be on a form pro- 
vided by the department. 

(4) "Hearing" means an administrative hearing pursuant to subdivi- 
sion (c) of Section 706.075 of the Code of Civil Procedure to reconsider 
or modify the amount to be withheld pursuant to a withholding order for 
taxes issued by the department. 

(5) "Hearing official" means any person designated by the director to 
conduct a hearing, but shall not include the person who determined the 
tax liability in the first instance or the person who issued an order, war- 
rant, or levy for recovery of the tax. 

(6) A "jeopardy withholding order for taxes," which shall be denoted 
as such on its face, means a withholding order for taxes that requires that 



an employer withhold earnings due to a debtor at the time of ser\ice of 
the order on the employer and from earnings thereafter due. A jeopardy 
withholding order may be issued only where the department has deter- 
mined that the collection of a tax liability will be jeopardized in whole 
or in part by delaying the time when withholding from earnings com- 
mences. 

(7) "Levying officer" means the department when seeking to collect 
a state tax liability under Chapter 7 (coinmencing with Section 1701 ) of 
Part 1 of Division 1 of the Uneinployment Insurance Code. 

(8) "Request for hearing" means a written request by a debtor For a 
hearing before a hearing official to withdraw the order or modify the 
amount to be withheld pursuant to a withholding order for taxes issued 
by the department. The request need not be in any particular form but it 
should specify the reasons the debtor believes the amount to be withheld 
should be reconsidered or modified. The department shall supply forms 
in Spanish, English, and such other language as the director deems appro- 
priate for use in requesting a hearing. 

(9) "State tax liability" means a ta.x liability, including any penalties 
and accrued interest and costs, which the department is authorized to col- 
lect. 

(10) A "withholding order for taxes" means an earnings withholding 
order issued by the department to an employer to collect a state tax liabil- 
ity from the wages of an employee and which is denoted as a withholding 
order for taxes on its face. Said order is valid unless withdrawn or modi- 
fied or paid in full. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 1755 and 1785, Unemployment Insurance Code; Sections 
706.070 and 706.075(c), Code of Civil Procedure. 

History 

1 . New section filed 2-9-81 : effective thirtieth day thereafter (Register 81 , No. 7). 

2. Change without regulatory effect amending section heading, subsections (a) 
and (a)(4), and Note filed 8-26-96 pursuant to section 100, tide 1, California 
Code of Regulations (Register 96, No. 35). 

§ 1755-2. Debtor's Right to Hearing. 

(a) Any debtor whose employer has been served with a withholding 
order or jeopardy withholding order for taxes, may after service of the or- 
der, file a request for a hearing at the department tax office which issued 
the withholding order for taxes. The request for hearing should be accom- 
panied by the debtor's financial statement. A debtor whose employer has 
been served with a withholding order for taxes is not limited as to the time 
within which he or she may file a request for hearing. The debtor may file 
his or her request for hearing at any time after service of the withholding 
order for taxes. A debtor may file more than one request for hearing; how- 
ever, a second request for hearing will be accepted only if it contains a 
claim that there has been a material change in the debtor's circumstances. 
A material change in circumstances means a substantial change in the 
debtor's income or need. 

(b) The hearing official shall not dismiss a request for hearing before 
the hearing is held unless it has been withdrawn in writing by the debtor 
or the relief requested by the debtor is afforded by the department,except 
that the hearing official may dismiss the request for hearing when the is- 
sue presented is not within his or her jurisdiction or the record shows that 
the same issue based on the same facts has previously been heard and de- 
cided. If the debtor or his or her representative fails to appear at the time 
and place designated for the hearing, the hearing official shall dismiss the 
request for hearing. 

(c) A debtor residing outside the State of California, whose employer 
is in California, shall have the same right to hearing as any resident debt- 
or. The department shall prepare and mail to the out-of-state debtor a 
questionnaire consisting of a series of questions which may be answered 
by the debtor in writing and sworn to before a notary. The written ques- 
tionnaire together with the debtor's request for hearing, and financial 
statement, may, at the option of the debtor, constitute the debtor's hear- 
ing. 
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NOTI:: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 1755 and 1785, Unemployment Insurance Code: Sections 
706.070 and 706.075(c), Code of Civil Procedure. 

History 

1 . New section filed 2-9-8 1 ; effective thirtieth day thereafter (Register 81 , No. 7). 

2. Change without regulatory effect amending NOTH filed 8-26-96 pursuant to 
section 100, title 1, California Code of Regulations (Register 96, No. 35). 



§1755-3. Modification of Order. 

If at any time after serviee of a withholding order for taxes upon the 
employer, the levying officer receives information substantiating that re- 
consideration or modification of the withholding order is clearly appro- 
priate, the director shall withdraw or modify the withholding order and 
so immediately notify the employer. This action shall be taken whether 
or not the debtor has requested a hearing under these regulations. 
Note-; Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 1755 and 1785, Unemployment Insurance Code; Sections 
706.070 and 706.075(c), Code of Civil Procedure. 

History 

1 . New section filed 2-9-81 ; effective thirtieth day thereafter (Register 81, No. 7). 

2. Change without regulatory effect amending NOTH filed 8-26-96 pursuant to 
section 100, title 1, California Code of Regulations (Register 96, No. 35). 



§ 1 755-4. Notice of Hearing. 

The department shall mail notice of time and place of hearing to the 
debtor at least seven (7) days before the date of the hearing. The notice 
shall be issued in the language of the tax debtor if the request for hearing 
indicates the tax debtor is not proficient in English. The time of notice 
may be shortened with the consent of the debtor. The debtor may waive 
notice of hearing. The department shall set the date of the hearing to pro- 
vide sufficient time for a hearing official to hear the matter and issue a 
written decision within fifteen (15) days of receipt by the department of 
the debtor's request for hearing. 

The place of hearing shall be designated by the department with due 
regard for the place of residence of the debtor. The place of hearing may 
be the office which issued the Withholding Order for Taxes. 
NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 1755 and 1785, Unemployment Insurance Code; Sections 
706.070 and 706.075(c), Code of Civil Procedure. 

History 

1 . New section filed 2-9-8 1 ; effective thirtieth day thereafter (Register 81 , No. 7). 

2. Change without regulatory effect amending NOTE filed 8-26-96 pursuant to 
section 100, title 1, California Code of Regulations (Register 96, No. 35). 



§ 1755-5. Nature of Hearing. 

The debtor shall have the burden of proving the allegations contained 
in the request for hearing and any facts alleged in a financial statement 
or other information provided to the hearing official. 

The hearing shall be a nonadversary proceeding. The hearing official 
shall explain the nature of the hearing and the debtor's rights (including 
the debtor's rights to the various exemptions from earnings withholding). 
The hearing official shall introduce in evidence the request for hearing, 
the debtor's claim to exemption, and the debtor's financial statement. 
The hearing official may quesfion any party or witness and may admit 
any relevant and material evidence. 

The departmental staff participating in the hearing shall provide all in- 
formation in its possession pertinent to the case whether such informa- 
tion supports the position taken by the department or not, including infor- 
mation respecting the effective date of the withholding period. 
NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 1755 and 1785, Unemployment Insurance Code; Sections 
706.070 and 706.075(c), Cod of Civil Procedure. 

History 

1 . New section filed 2-9-8 1 ; effective thirtieth day thereafter (Register 8 1 , No. 7). 

2. Change without regulatory effect amending NOTE filed 8-26-96 pursuant to 
secfion 100, title 1, California Code of Regulafions (Register 96, No. 35). 



§ 1755-6. Conduct of Hearing and Evidence. 

(a) The debtor may authorize any person to represent him or her in the 
hearing. The authorization should be in written form or by verbal presen- 
tation by the debtor to the hearing official. Attendance by the debtor or 
his or her authorized representative is required unless the debtor has 
waived, in writing or verbally to the hearing official, his or her right to 
confront witnesses who may provide testimony, has waived his or her 
right to an in-person hearing, and the hearing official detertnines that the 
designated documents will be considered appearance by the debtor. If the 
debtor appears at the hearing, he or she shall have his or her witnesses and 
evidence ready and be ready to proceed at the time and place scheduled. 
The hearing official may litnit attendance at the hearing to those directly 
concerned, and may exclude unauthorized persons from the hearing. 

(b) The hearing official may exclude witnesses during the testimony 
of other witnesses, but the debtor and his or her authorized representative 
and any representative of the department shall have the right to remain 
throughout the proceeding. The hearing official may exclude any person 
whose conduct is dismptive to the hearing. 

(c) All testimony shall be under oath, affirmation, or penalty of perju- 
ry. The technical rules of evidence and procedure as used in courts of law 
shall not apply. 

(d) The proceedings shall be reported by tape recording or otherwise 
perpetuated by mechanical, electronic, or other means capable of repro- 
duction or transcription. 

(e) The issues at the hearing shall be limited to those reasonably related 
to the withholding order for taxes. No issue respecting taxpayer's liabil- 
ity for taxes will be heard other than his or her identity as the debtor and 
which earnings are subject to the withholding order. 

(f) The department shall provide a competent interpreter in any pro- 
ceeding where before or during the hearing it becomes apparent that an 
interpreter is necessary. The hearing official shall not rely on any state 
employee who is not proficient in both the English language and the lan- 
guage of the debtor or witness. The heating official shall administer to 
all interpreters a separate oath or affirmation to interpret completely and 
accurately. 

(g) The debtor's rights shall include the following: 

(1) To call and examine parties and witnesses. 

(2) To introduce exhibits. 

(3) To have access to witnesses and documents in the department's 
possession prior to and during the hearing. 

(5) To question opposing witnesses and parties on any matter relevant 
to the issues even though the matter was not covered in direct examina- 
tion. 

(6) To impeach any witness regardless of who first called the witness 
to testify. 

(7) To rebut the evidence against him or her. 

(8) To make oral argument or written argument. 

(h) Witnesses appearing pursuant to a subpoena or who appear in re- 
sponse to a request by a party to attend any hearing are entitled to the fees 
and mileage set forth in Section 68093 of the Government Code if a writ- 
ten demand therefor is filed with the hearing official not later than ten 
(10) days after the date on which the witness appeared at the hearing. If 
not claimed within that time, no fees or mileage shall be allowed. 
NOTE; Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 1755 and 1785, Unemployment Insurance Code; Sections 
706.070 and 706.075(c), Code of Civil Procedure. 

History 

1 . New section filed 2-9-8 1 ; effective thirtieth day thereafter (Register 81 , No. 7). 

2. Change without regulatory effect amending NOTE filed 8-26-96 pursuant to 
section 100, title 1, California Code of Regulations (Register 96, No. 35). 



§ 1755-7. Reconsideration or Modification Based Upon 
Individual or Family Support Needs. 

In all cases, the hearing official shall make inquiry to determine if re- 
covery of the tax liability from the debtor' s earnings will impose extraor- 
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dinary hardship upon the debtor or the debtor's family or if the debtor's 
earnings are needed for his or her support or that of his or her family. 

(a) Extraordinary Hardship. If the evidence obtained at the hearing es- 
tablishes that recovery of the tax liability from the debtor's earnings will 
impose extraordinary hardship upon the debtor or the debtor's family de- 
pendent upon the debtor for support, the hearing official shall order the 
department to withdraw the Earnings Withholding Order. 

Extraordinary hardship exists if the debtor's average monthly family 
income for the six months preceding the hearing does not exceed the 
amount set forth in the director's annual Family Income Level Table set 
forth in subdivision (b) and the debtor has no liquid or readily convertible 
asset which may be converted to support the debtor and his or her family. 

"Income" for the purpose of this section includes income from all 
sources. 

"Assets" for the purpose of this section includes but is not limited to 
stocks, bonds, interest in mutual funds, cash and credit or savings ac- 
counts, but shall not include the debtor's home and furnishings therein, 
clothing, tools of the trade, or automobiles needed for the debtor's trans- 
portation or that of a family member dependent upon the debtor for his 
or her support. 

(b) Before the first day of July of each year, and on the effective date 
of this regulation, the director shall establish a Family Income Level 
Table as described below. 

For the fiscal year beginning July 1, 1983, the table shall be computed 
by multiplying the average annual low income budget amount as issued 
by the Employment Development Department for fiscal year July 
1982-June 1983 ($16,714) by the change in the Consumer Price Index 
U. S. City Average for Urban Wage Earners and Clerical Workers for the 
period May 1982-April 1983. 

The figure obtained shall be multiplied by the percentages in the fol- 
lowing table: 



Persons 


Gross 


in 


Monthly 


Family 


Income 


1 


40% of average for family of 4 


2 


62% of average for family of 4 


3 


83%i of average for family of 4 


4 


100% of average for family of 4 


5 


1 1 9% of average for family of 4 


6 


138%. of average for family of 4 


each additional 


1 9% of average for family of 4 



To produce a Family Income Level Table for each fiscal year thereaf- 
ter, the director shall repeat the process described above, using the esti- 
mated low income budget figure for the immediately preceding fiscal 
year and the change in the above-specified Consumer Price Index for the 
immediately preceding May-April period. 

(c) Tax Debtor or Family Support — General. If the evidence does not 
establish that recovery of the tax liability from his or her earnings will re- 
sult in extraordinary hardship as defined in subdivision (a) above, recon- 
sideration or modification of the Earnings Withholding Order may be 
granted only to the extent the debtor proves the debtor's earnings are 
needed for his or her support or the support of his or her family. 

In determining if the tax debtor's earnings are needed for the tax debt- 
or's support or the support of his or her family, the hearing official shall 
give consideration to the debtor's costs for housing, household furnish- 
ings, telephone, clothing, food, transportation (including automobile 
costs), education, medicines, and medical services. 
NOTF-:: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 1755 and 1785, Unemployment Insurance Code; and Sec- 
tions 706.070 and 706.075(c), Code of Civil Procedure. 

History 

1 . New section filed 2-9-8 1 ; effective thirtieth day thereafter (Register 81 , No. 7). 

2. Amendment filed 7-6-83; designated effective 7-6-83 pursuant to Govern- 
ment Code Section 11 346.2(d) (Register 83, No. 28). 

3. Change without regulatory effect amending NOTE filed 8-26-96 pursuant to 
section 100, title 1, California Code of Regulations (Register 96, No. 35). 



§1755-8. Telephone Testimony. 

If because of the distances involved or other substantial reasons the 
hearing official deems it appropriate, the hearing official may take testi- 
mony of any witness by telephone under the following conditions: 

(a) Prior to the hearing the debtor has made request for the use of tele- 
phone testimony. 

(b) The witness testifies by use of a phone at a state office most conve- 
nient to his or her abode or place of work. 

(c) The witness provides identificafion verifying that he or she is the 
person the witness claims to be. 

(d) The telephone audibility is such that it can be clearly recorded and 
made a part of the official record of the hearing. 

NOTE; Authority cited: Sections 305 and 306. Unemployment Insurance Code. 
Reference: Sections 1755 and 1785, Unemployment Insurance Code: Sections 
706.070 and 706.075(c), Code of Civil Procedure. 

History 

1. New section filed 2-9-8 1 ; effective thirtieth day thereafter (Register 81 , No. 7). 

2. Change without regulatory effect amending NOTI- filed 8-26-96 pursuant to 
section 100, title 1, California Code of Regulations (Register 96, No. 35). 

§ 1755-9. Continuance of Hearing. 

The hearing official may postpone or otherwise continue any hearing 
upon a finding of good cause and a finding that the debtor has given vol- 
untary and knowledgeable consent to the action. The debtor's consent to 
a continuance shall be to a date certain and shall be in writing or made 
verbally to the hearing official. Except upon consent of the debtor, the 
hearing official shall not continue the hearing to a date that would pre- 
clude a decision by the hearing official within fifteen (15) days of receipt 
by the department of the request for hearing. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 1755 and 1785, Unemployment Insurance Code: Sections 
706.070 and 706.075(c), Code of Civil Procedure. 

History 

1 . New section filed 2-9-8 1 ; effective thirtieth day thereafter (Register 8 1 , No. 7). 

2. Change without regulatory effect amending NOTE filed 8-26-96 pursuant to 
section 100, title 1, California Code of Regulations (Register 96, No. 35). 

§1755-10. Decision. 

The hearing official shall issue a decision in writing stating the reasons 
for his or her decision. The hearing official shall issue the decision within 
fifteen (15) days of receipt by the department of the request for hearing. 
Such decision shall be considered the final decision of the department. 
On release to the judgment debtor, there shall be attached information ex- 
plaining the debtor's rights to appeal the decision under the provisions 
of Section 1094.5 of the Code of Civil Procedure should he or she be dis- 
satisfied therewith. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 1755 and 1785, Unemployment Insurance Code; Sections 
706.070 and 706.075(c), Code of Civil Procedure. 

History 

1 . New section filed 2-9-8 1 ; effective thirtieth day thereafter (Register 8 1 , No. 7 ). 

2. Change without regulatory effect amending NOTE filed 8-26-96 pursuant to 
section 100, fitle 1, California Code of Regulations (Register 96, No. 35). 

Chapter 8. Hearing Procedure 

(No regulations adopted by the Director, but see rules of the California 
Unemployment Insurance Appeals Board, Subdivision 2 of this Divi- 
sion) 



Chapter 9. Public Employment Offices 



Article 1. Job Services 

§ 2051-1 . Eligibility for Employment Services. 

(a) The Employment Development Department, hereinafter "Depart- 
ment," will provide employment (job) services only to persons who are: 
(1) Citizens or nationals of the United States. 
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(2) Aliens legally present in the United States. 

(3) Aliens authorized by the Immigration and Naturalization Service 
(INS) to work in the United States, during the period of work authoriza- 
tion. 

(b) "Employment Services" as used in sections 2051-1 through 
205 1-3 of these regulations shall include, but not be limited to. all of the 
following: 

( 1 ) Providing specific labor market information. 

(2) Conducting assessment interviews. 

(3) Making job development contacts, providing job referrals and 
making job placements. 

(4) Providing counseling, vocational guidance, and testing. 

(5) Providing assistance in the preparation of employability develop- 
ment plans. 

(6) Making referrals to training, supportive and educational services. 

(7) Making referrals for enrollment in case management and intensive 
services programs, job search training workshops, resume preparation 
workshops, or job finding clubs. 

(8) Providing bonding assistance. 

(9) Determining eligibility for a Jobs Tax Credit Program. 

(10) Making placements in training programs. 

Not}:: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 9601.5, Unemployment Insurance Code. 

History 

1. Repealer and new section filed 12-30-93 as an emergency; operative 1-1-94 
(Register 93, No. 53). A Certificate of Compliance must be transmitted to OAL 
by 5-2-94 or emergency language will be repealed by operation of law on the 
following day. For prior history, see Register 88, No. 6. 

2. Editorial correction of History 1 (Register 94, No. 15). 

3. Repealer and new section refiled 4-28-94 as an emergency; operative 5-1-94 
(Register 94, No. 1 7). A Certificate of Compliance must be transmitted to OAL 
by 8-29-94 or emergency language will be repealed by operation of law on the 
following day. 

4. Repealer and new section refiled 8-24-94 as an emergency; operative 8-29-94 
(Register 94, No. 34). A Certificate of Compliance must be transmitted to OAL 
by 12-27-94 or emergency language will be repealed by operation of law on 
the following day. 

5. Certificate of Compliance as to 8-24-94 order including amendment of subsec- 
tion (a)(2) transmitted to OAL 12-27-94 and filed 2-6-95 (Register 95, No. 6). 

§ 2051-2. Verification of Status. 

The Department shall verify eligibility for employment services by re- 
viewing documentary evidence as set forth below in Section 2051-3 of 
each applicant's legal status or authorization to work. 
NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 9601.5, Unemployment Insurance Code. 

History 

1. Repealer and new section filed 12-30-93 as an emergency; operative 1-1-94 
(Register 93. No. 53). A Certificate of Compliance must be transmitted to OAL 
by 5-2-94 or emergency language will be repealed by operation of law on the 
following day. For prior history, see Register 88, No. 51 . 

2. Editorial cortection of History 1 (Register 94, No. 15). 

3. Repealer and new section refiled 4-28-94 as an emergency; operadve 5-1-94 
(Register 94, No. 1 7). A Certificate of Compliance must be transmitted to OAL 
by 8-29-94 or emergency language will be repealed by operation of law on the 
following day. 

4. Repealer and new section refiled 8-24-94 as an emergency; operative 8-29-94 
(Register 94. No. 34). A Certificate of Compliance must be transmitted to OAL 
by 12-27-94 or emergency language will be repealed by operation of law on 
the following day. 

5. Certificate of Compliance as to 8-24-94 order transmitted to OAL 12-27-94 
and filed 2-6-95 (Register 95, No. 6). 

§ 2051-3. Verification Criteria. 

(a) An applicant shall be eligible to receive employment services if he/ 
she has established his/her identity and legal status or authorization to 
work by providing one or more of the authentic documents as set forth 
below: 

( 1 ) A certified copy of a United States birth certificate issued in or by 
a city, county, or state vital statistics department. 

(2) A U.S. Certificate of Birth Abroad (U.S. State Department Forms 
FS-545, DS-1 350) or a report of Birth Abroad of U.S. Citizen (U.S. State 
Department Form FS-240). 

(3) A Proof of Indian Blood Degree issued by the federal government. 



(4) A certified birth certificate or passport issued from: 

(A) Puerto Rico, on or after January 13, 1941. 

(B) Guam, on or after April 10. 1899. 

(C) U.S. Virgir Islands, on or after January 17, 1917. 

(D) Northern Mariana Islands, after November 4, 1986. 

(E) American Samoa. 

(F) Swain's Island. 

(G) District of Columbia. 

(H) Federated States of Micronesia. 
(I) Republic of Marshall Islands. 

(5) A U.S. passport (expired or unexpired). 

(6) One of the following unexpired U.S. Military Identification Cards 
or documents: 

(A) DD-2 for active duly, reserve or retired Air Force, Army, Marine 
Corps, or Navy. 

(B) DD-1 173 for dependents of active duty or retired military person- 
nel. Air Force, Army, Marine Corps, or Navy. 

(C) AF-447, A-447, MC-447, N^47 for dependents of reserve duty 
military personnel. Air Force, Army, Marine Corps, or Navy. 

(D) DD-1 934 for medical/religious personnel. 

(E) DD-2 1 4, Report of Separation for Air Force, Army, Marine Corps, 
or Navy personnel. 

(7) Northern Mariana Card (INS Form 1-551). 

(8) American Indian Card (INS Form 1-551). 

(9) U.S. Citizen Identification Card (INS Forms 1-179. 1-197). 

(10) Resident Alien Card (INS Form 1-551 , AR-3, AR-3A, AR-103). 

(11) Temporary Resident Identification Card (INS Form 1-688). 

(12) Alien Registration Receipt Card or "Resident Alien Card" (INS 
Form 1-151 valid until declared invalid by INS). 

(13) Canadian passport (expired or unexpired). 

(14) A certified copy of a Canadian birth cerUficate. 

(15) Non-Resident Alien Canadian Border Crossing Card (INS Forms 
1-185,1-586). 

( 1 6) Mexican Border Crossing Card (INS Form I-l 86 with a valid INS 
Form 1-94 or INS Form 1-586 with a valid INS Form 1-94). 

( 1 7) U.S. Border Crossing Identification Card and Visa (known as the 
"Mica") with a valid INS Form 1-94. 

(18) A foreign passport stamped "Processed for 1-551." 

(19) Record of Arrival and Departure (INS Form 1-94) stamped Tem- 
porary Proof of Lawful Perinanent Resident. 

(20) Record of Arrival and Departure (INS Form 1-94 or I-94W) with 
a valid foreign passport. 

(21) Certificate of Identity issued to Hong Kong residents with a valid 
INS Form 1-94. 

(22) A cerUfied order or judgment from a court of competent jurisdic- 
tion stating the applicant's true full name, date of birth, and that the appli- 
cant was bom in the U.S. or U.S. Territories or that the applicant's pres- 
ence in this country is authorized by Federal law. 

(23) Cerfificaticn provided by the California Youth Authority (CYA) 
which verifies the legal presence of the applicant. 

(24) Cerfification provided by the California Department of Correc- 
tions (CDC) which verifies the legal presence of the applicant. 

(25) Unexpired Employment Authorization Card (INS Form I-688A, 
I-688B, 1-766). 

(26) Record of Arrival and Departure stamped "Refugee, Asylee, Pa- 
rolee or Parole" (INS Form 1-94) coded: Section 207 (Refugee), 208 
(Asylum), 209 (Refugees), 212d(5) (Parolee), HP (Humanitarian Parol- 
ee) or PIP (Public Interest Parolee). 

(27) Immigration Judge's Order Granting Asylum. 

(28) NoUce of Action (INS Form 1-797 Approved Petition). 

(29) A social security card and a state-issued driver's license or state- 
issued idendfication card containing a photograph. 

(30) Record of Arrival and Departure (INS Form 1-94) marked with 
an 1-55 1 stamp and affixed with the bearer's photograph until the expira- 
tion date. When there is no expiration date, the receipt in lieu of original 
documents is acceptable for one year from the date of issue of the 1-94 



Page 110 



Register 2005, No. 22; 6-3-2005 



Title 22 



Employment Development Department 



§ 2051-5 



• 



and within this period the non-citizen must present the actual Form 1-55 1 
Permanent Resident Card or "green card." 

(31 ) Record of Arrival and Departure (INS Form 1-94) marked with 
a refugee stamp may be accepted as a receipt in lieu of original docu- 
ments for 90 days, within which time the non-citizen must present an un- 
restricted Social Security Card or an Employment Authorization Docu- 
ment (INS Form I-688B or 1-766). 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 9601.5 and 9601.7, Unemployment Insurance Code. 

History 

1. New section filed 12-30-93 as an emergency; operative 1-1-94 (Register 93, 
No. 53). A Certificate of Compliance must be transmitted to OAL by 5-2-94 
or emergency language will be repealed by operation of law on the following 
day. For prior history, see Register 88, No. 5 1 . 

2. Editorial correction of Hkstory 1 (Register 94, No. 15). 

3. New section refiled 4-28-94 as an emergency; operative 5-1-94 (Register 94, 
No. 17). A Certificate of Compliance must be transmitted to OAL by 8-29-94 
or emergency language will be repealed by operation of law on the following 
day. 

4. Repealer and new section refiled 8-24-94 with amendments as an emergency; 
operative 8-29-94 (Register 94, No. 34). A Certificate of Compliance must be 
transmitted to OAL by 12-27-94 or emergency language will be repealed by 
operation of law on the following day. 

5. Certificate of Compliance as to 8-24-94 order including amendment of section 
transmitted to OAL 12-27-94 and filed 2-6-95 (Register 95, No. 6). 

6. Amendment of subsecrion (a)(6)(B) filed 8-3-2000; operative 9-2-2000 (Reg- 
ister 2000, No. 31). 

7. Amendment filed 10-25-2004; operative 1 1-24-2004 (Register 2004, No. 44). 

8. Editorial correction of subsection (a)(31 ) (Register 2005, No. 22). 



Article 2. Appeals 

§ 2051-4. Explanation of Determination. 

When the Department determines that an applicant's eligibility for 



employment services cannot be verified pursuant to Sections 2051-1 
through 205 1-3 of these regulations, the Department shall issue a written 
determination either in person or by mail to the applicant which shall ex- 
plain the reasons for the Department's decision and the applicant's ap- 
peal rights. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 9601.5, Unemployment Insurance Code; and 20 C.F.R. 
§§658.400-658.418. 

History 

1 . Relocation of article heading and new .section filed 1 2-30 93 as an emergency; 
operative 1-1-94 (Register 93, No. 53). A Certificate of Compliance mu.st be 
transmitted to OAL by 5-2-94 or emergency language will be repealed by oper- 
ation of law on the following day. For prior history, see Register 88, No. 51 . 

2. Editorial correction of History 1 (Register 94, No. 15). 

3. Relocation of article heading and new section refiled 4-28 94 as an emergency; 
operative 5-1-94 (Register 94, No. 17). A Certificate of Compliance must be 
transmitted to OAL by 8-29-94 or emergency language will be repealed by op- 
eration of law on the following day. 

4. Repealer and new section refiled 8-24-94 with amendments as an emergency; 
operative 8-29-94 (Register 94, No. 34). A Certificate of Compliance must be 
transmitted to OAL by 12-27-94 or emergency language will be repealed by 
operation of law on the following day. 

5. Certificate of Compliance as to 8-24-94 order transmitted to OAL 12 27-94 
and filed 2-6-95 (Register 95, No. 6). 

§ 2051-5. Appeal Rights. 

Within one year after receiving the written notice of determination de- 
scribed in Section 2051-4 of these regulations, the applicant may file an 
appeal of the determination with any Job Service field office. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 9601.5, Unemployment Insurance Code; and 20 C.F.R. 
§§ 658.401(a)(2) and 658.411(a). 

History 

1. New section filed 12-30-93 as an emergency; operative 1-1-94 (Register 93. 

No. 53). A Certificate of Compliance must be transmitted to OAL by 5-2-94 
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or emergency language will be repealed by operation of law on the following 
day. For prior history, see Register 88, No. 51. 

2. Kditorial eoiTeetion of Hi.stoky 1 (Register 94, No. 15). 

3. New section retlled 4-28-94 as an emergency; operative 5-1-94 (Register 94, 
No. 17). A Certificate of Compliance must be transmitted to OAL by'^8-29-94 
or emergency language will be repealed by operation of law on the following 
day. 

4. Repealer and new section refiled 8-24-94 as an emergency; operative 8-29-94 
(Register 94, No. 34). A Certificate of Compliance must be transmitted to OAL 
by 12-27-94 or emergency language will be repealed by operation of law on 
the following day. 

5. Certificate of Compliance as to 8-24-94 order transmitted to OAL 12-27-94 
and filed 2-6-95 (Register 95, No. 6). 

§ 2051-6. Field Office Review of Appeal. 

(a) When an appeal has been filed by an applicant, the field office man- 
ager or the field office manager's designee shall investigate the claim{s) 
made in the appeal. 

(b) Within five working days after receipt of the appeal, the field office 
manager or the field office manager's designee shall place in the mail a 
written decision to the applicant which shall include: 

( 1 ) The reasons for the decision. 

(2) Notificafion that the field office will send the appeal and all rele- 
vant documents to the Department's Area Administrator's Office for res- 
olution or further action unless the applicant is satisfied with the resolu- 
tion of the complaint by the field office. 

NOTK: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 9601.5, Unemployment Insurance Code; and 20 C.F.R. 
§ 658.416(c). 

History 

1. New section filed 12-30-93 as an emergency; operative 1-1-94 (Register 93, 
No. 53). A Certificate of Compliance must be transmitted to OAL by 5-2-94 
or emergency language will be repealed by operation of law on the following 
day. For prior history, see Register 88, No. 51. 

2. Editorial correction of Hl.STORY 1 (Register 94, No. 15). 

3. New section refiled 4-28-94 as an emergency; operative 5-1-94 (Register 94, 
No. 17). A Certificate of Compliance must be transmitted to OAL by 8-29-94 
or emergency language will be repealed by operation of law on the following 
day. 

4. Repealer and new section refiled 8-24-94 with amendment of subsection (b)(2) 
as an emergency; operative 8-29-94 (Register 94, No. 34). A Certificate of 
CompHance must be transmitted to OAL by 12-27-94 or emergency language 
will be repealed by operation of law on the following day. 

5. Certificate of Compliance as to 8-24-94 order transmitted to OAL 12-27-94 
and filed 2-6-95 (Register 95, No. 6). 

§ 2051-7. Area Administrator's Office Review of Appeal. 

(a) The Area Administrator or designee shall investigate the appeal 
and issue a written decision by certified mail to the applicant and the field 
office within 20 working days from receipt of the appeal. 

(b) The decision shall include the following: 

(1) Results of any investigation conducted by the Area Administra- 
tor's Office. 

(2) Conclusions reached on the allegadons of the complaint. 

(3) Reasons for the decision. 

(4) Notice that the applicant may file a written request for a hearing 
within 20 working days after the certified date of receipt of the Area Ad- 
ministrator's decision if employment services are denied. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 9601.5, Unemployment Insurance Code; and 20 C.F.R. 
§ 658.416(d). 

History 

1. New section filed 12-30-93 as an emergency; operative 1-1-94 (Register 93, 
No. 53). A Certificate of Compliance must be transmitted to OAL by 5-2-94 
or emergency language will be repealed by operation of law on the following 
day. 

2. Editorial correction of History 1 (Register 94, No. 15). 

3. New .section refiled 4-28-94 as an emergency; operative 5-1-94 (Register 94, 
No. 17). A Certificate of Compliance must be transmitted to OAL by 8-29-94 
or emergency language will be repealed by operation of law on the following 
day. 

4. Repealer and new section refiled 8-24-94 with amendment of section heading 
and subsections (a), ( b)( 1 ) and (4) as an emergency; operative 8-29-94 (Regis- 
ter 94, No. 34). A Certificate of Compliance must be transmitted to OAL by 
12-27-94 or emergency language will be repealed by operation of law on the 
following day. 



5. Certificate of Compliance as to 8-24-94 order transmitted to OAL 12-27 94 
and filed 2-6-95 (Register 95, No. 6). 

§2051-8. Hearing Request. 

(a) Within 20 working days from receipt of the Area Administrator's 
decision, the applicant may request a hearing. 

(b) When an Area Administrator receives a written request for a hear- 
ing, the Area Administrator shall refer the request to a State hearing offi- 
cial for hearing. 

(c) The State hearing official shall within a reasonable period send a 
written nouficafion by mail to the parties which shall include the follow- 
ing: 

( 1 ) An acknowledgment of the receipt of the written request for a hear- 
ing. 

(2) Notice that the parties will be notified of the date, fime and place 
of the hearing. 

(3) Notice of the hearing rights of the parties as follows: 

(A) The parties may be represented at the hearing by an attorney or oth- 
er representafive. 

(R) The pardes may bring witnesses and/or documentary evidence to 
the hearing. 

(C) The parties may cross-examine opposing witnesses at the hearing. 

(D) The decision on the complaint will be based on the evidence pres- 
ented at the hearing. 

(E) The State hearing official may reschedule the hearing at the request 
of a party or its representative. 

(F) With the consent of the State agency's representative and of the 
State hearing official, the party who requested the hearing may withdraw 
the request for hearing in writing before the hearing. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 9601.5, Unemployment Insurance Code; and 20 C.F.R. 
§§658.416(e)(l)-(e)(7). 

History 

1. New section filed 12-30-93 as an emergency; operative 1-1-94 (Register 93, 
No. 53). A Certificate of Compliance must be transmitted to OAL by 5 2-94 
or emergency language will be repealed by operation of law on the following 
day. 

2. Editorial correction of History 1 (Register 94, No. 15). 

3. New section refiled 4-28-94 as an emergency; operative 5-1-94 (Register 94, 
No. 17). A Certificate of Compliance must be transmitted to OAL by 8-29-94 
or emergency language will be repealed by operation of law on the following 
day. 

4. Repealer and new section refiled 8-24-94 with amendment of subsections 
(a)-(c) as an emergency; operative 8-29-94 (Register 94, No. 34). A Certificate 
of Compliance must be transmitted to OAL by 12-27-94 or emergency lan- 
guage will be repealed by operation of law on the following day. 

5. Certificate of Compliance as to 8-24-94 order including amendment of sub.sec- 
tion (b) transmitted to OAL 12-27-94 and filed 2-6-95 (Register 95, No. 6). 

§ 2051-9. Rules for Conduct of the Hearing. 

The following rules shall govern the conduct of hearings under Section 
2051-8 of these regulations: 

(a) The hearing officer shall: 

( 1 ) Regulate the course of the hearing. 

(2) Assure that all relevant issues are considered. 

(3) Rule on the introduction of evidence and testimony. 

(4) Elicit testimony from witnesses, but shall not act as an advocate for 
any party. 

(5) Resolve the dispute, if feasible, by conciliation at any time prior to 
the conclusion of the hearing. 

(6) Issue subpoenas if necessary. 

(7) Receive and include in the record, documentary evidence offered 
by any party and accepted at the hearing. Copies thereof shall be made 
available by the party submitting the document to other parties to the 
hearing upon request. 

(8) Take any other action which is necessary to ensure an orderly hear- 
ing. 

(b) The testimony at the hearing shall be recorded and may be tran- 
scribed at the discretion of the hearing officer. 

(c) The parties shall be afforded the opportunity to present, examine 
and cross-examine witnesses and documents. 
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(d) Tlic parties may bo represented at the hearing by an attorney or oth- 
er representative. 

(e) Technical rules of evidence shall not apply but rules or principles 
designed to ensure the production of the most credible evidence available 
shall be applied where determined to be reasonably necessary by the 
hearing officer. The hearing officer may exclude irrelevant, immaterial 
or unduly repetitive evidence. 

(f) The case record, or any portion thereof, shall be available for in- 
spection and copying by any party at. prior to or subsequent to the hearing 
upon request. 

(g) At the hearing officer's discretion, other appropriate individuals, 
organizations, or associations may be permitted to participate in the hear- 
ing as "friend of the court" with respect to specific legal or factual issues 
relevant to the appeal. Any documents submitted by the "friends of the 
court" shall be included in the record. 

(h) The hearing shall be held at a location convenient to all parties and 
their representatives. If a location convenient to all parties cannot be 
found, the hearing officer may conduct the hearing by telephone confer- 
ence call, with the consent of the parties. 

NOTl;: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 9601.5. Unemployment Insurance Code; and 20 C.F.R. 
§§658.417(cHm). 

History 

1. New section filed 12-30-93 as an emergency; operative 1-1-94 (Register 93, 
No. 53). A Certificate of Compliance must be transmitted to OAL by 5-2-94 
or emergency language will be repealed by operation of law on the following 
day. 

2. Editorial correction of History 1 (Register 94, No. 15). 

3. New section refiled 4-28-94 as an emergency; operative 5-1-94 (Register 94, 
No. 17). A Certificate of Compliance must be transmitted to OAL by 8-29-94 
or emergency language will be repealed by operation of law on the following 
day. 

4. New section refiled 8-29-94 as an emergency; operative 8-29-94 (Register 94, 
No. 35). A Certificate of Compliance must be transmitted to OAL by 12-27-94 
or emergency language will be repealed by operation of law on the following 
day. 

5. Certificate of Compliance as to 8-24-94 order including amendment of subsec- 
tion (e) and Ntm; transmitted to OAL 12-27-94 and filed 2-6-95 (Register 95, 
No. 6). 

§ 2051-10. Hearing Decision. 

(a) After conclusion of the hearing, the hearing officer shall prepare 
a written proposed decision. The proposed decision shall state the hear- 
ing officer's findings of fact and conclusions of law and the reasons 
therefor. 

(b) The proposed decision by the hearing officer shall be reviewed by 
the Director of the Department. The Director shall issue a decision which 
shall incorporate the hearing officer's proposed decision, adopting in 
whole or in part, or not adopting the hearing officer's proposed decision. 
The decision by the Director shall be the final decision issued by the De- 
partment. 

(c) Copies of the decision shall be sent to the applicant and to the field 
office by certified mail. Copies of the decision shall also be sent to the 
following: 

(1) Entities serving in a capacity as "friends of the court" (if any). 

(2) State Area Administrator's Office. 

(3) Regional Administrator of the Department of Labor. 

(4) Solicitor's Office, Department of Labor 

Attn: Associate Solicitor for Employment and Training Legal 

Services 

Department of Labor 

200 Constitution Avenue, N.W., Room N2101 

Washington, D.C. 20210 

(d) The decision of the Director shall be accompanied by a written no- 
tice informing the parties that if they are not satisfied with the Director's 
decision, they may within 20 working days following the certified receipt 
of the decision, file an appeal in writing with the Regional Administrator 
of the Department of Labor. The notice shall give the address of the Re- 
gional Administrator. 

NOTE: Authority cited: Sections 305 and 306. Unemployment Insurance Code. 
Reference: Section 9601.5. Unemployment Insurance Code and 20 C.F.R. 
§§ 658.418(b) and 658.418(c). 



History 

1. New section filed 12-30-93 as an emergency; operative 1-1-94 (Register 93, 
No. 53). A Certificate of Compliance must be transmitted to OAL by 5-2-94 
or emergency language will be repealed by operation of law on the following 
day. For prior history, see Register 88, No. 51. 

2. Editorial coirection of Hlstory 1 (Register 94. No. 15). 

3. New section refiled 4-28-94 as an emergency; operative 5-1-94 (Register 94, 
No. 17). A Certificate of Compliance must be transmitted to OAL by 8-29-94 
or emergency language will he repealed by operation of law on the following 
day. 

4. Repealer and new section refiled 8-24-94 with amendment of subsections (a), 
(c) and (c)(2) as an emergency; operative 8-29-94 (Register 94. No. .34). A Cer- 
tificate of Compliance must be transmitted to OAL by 12-27-94 or emergency 
language will be repealed by operation of law on the following day. 

5. Certificate of Compliance as to 8-24-94 order including amendment of subsec- 
tion (c)( 1 ) transmitted to OAL 12-27-94 and filed 2-6-95 (Register 95, No. 6). 

§ 2051 -1 1 . Appeal Rights. 

NOTH: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 2051 and 2056, Unemployment Insurance Code; and 20 
C.F.R. Sections 658.400-658.418. 

History 

1. New secnon filed 2-19-88; operative 2-19-88 (Register 88. No. 10). 

2. Repealer filed 7-1 1-88 as an emergency; operative 7-1 1-88 (Register 88, No. 
29). A Certificate of Compliance must be transmitted to OAL within 120 days 
or repealed text will be reinstated on 11-8-88. 

3. Certificate of Compliance transmitted to OAL 11-1-88 and filed 11-30-88 
(Register88, No. 51). 

§ 2051 -1 2. Field Office Review of Appeal. 

NotE; Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 2051 and 2056, Unemployment Insurance Code; and 20 
C.F.R. Sections 658.400-658.418. 

History 

1. New section filed 2-19-88; operative 2-19-88 (Register 88, No. 10). 

2. Repealer filed 7-1 1-88 as an emergency; operative 7-1 1-88 (Register 88, No. 
29). A Certificate of Compliance must be transmitted to OAL within 120 days 
or repealed text will be reinstated on 1 1-8-88. 

3. Certificate of Compliance transmitted to OAL 11-1-88 and filed 11-30-88 
(Register88, No. 51). 

§ 2051-13. Monitor Advocate Office Review of Appeal. 

NOTE: Authority cited: Secfions 305 and 306, Unemployment Insurance Code. 
Reference: Secfions 2051 and 2056, Unemployment Insurance Code; and 20 
C.F.R. Sections 658.400-658.418. 

History 

1. New section filed 2-19-88; operative 2-19-88 (Register 88, No. 10). 

2. Repealer filed 7-1 1-88 as an emergency; operative 7-1 1-88 (Register 88. No. 
29). A Certificate of Compliance must be transmitted to OAL within 120 days 
or repealed text will be reinstated on 1 1-8-88. 

3. Certificate of Compliance transmitted to OAL 11-1-88 and filed 11-30-88 
(Register 88, No. 5 1 ). 

§ 2051-14. Hearing Request. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 2051 and 2056, Unemployment Insurance Code; and 20 
C.F.R. Secfions 658.400-658.418. 

History 

1. New section filed 2-19-88; operadve 2-19-88 (Register 88, No. 10). 

2. Repealer filed 7-1 1-88 as an emergency; operafive 7-1 1-88 (Register 88. No. 
29). A Certificate of Compliance must be transmitted to OAL within 120 days 
or repealed text will be reinstated on 1 1-8-88. 

3. Certificate of Compliance transmitted to OAL 1 1-1-88 and filed 1 1-30-88 
(Register88. No. 51). 

§ 2051-15. Rules for Conduct of the Hearing. 

NOTE: Authority cited: Secfions 305 and 306. Unemployment Insurance Code. 
Reference: Secfions 2051 and 2056, Unemployment Insurance Code; and 20 
C.F.R. Sections 658.400-658.418. 

History 

1. New secnon filed 2-19-88; operative 2-19-88 (Register 88, No. 10). 

2. Repealer filed 7-1 1-88 as an emergency; operative 7-1 1-88 (Register 88. No. 
29). A Certificate of Compliance must be transmitted to OAL within 120 days 
or repealed text will be reinstated on 1 1-8-88. 

3. Certificate of Compliance transmitted to OAL 11-1-88 and fiVed 11-30-88 
(Register88, No. 51). 

§ 2051-16. Hearing Decision. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 2051 and 2056, Unemployment Insurance Code; and 20 
C.F.R. Sections 658.400-658.418. 

History 
1. New secfion filed 2-19-88; operative 2-19-88 (Register 88, No. 10). 
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2. Repealer filed 7-1 1 88 as an emergency; operative 7-1 1-88 (Register 88. No. 
29). A Certifieate of Compliance mii.st be transmitted to OAL within 120 days 
or repealed text will be reinstated on 1 1-8-88. 

3. Certificate of Compliance transmitted to OAL 1 1-1-88 and filed 1 1-30-88 
(Regi.sicr88. No. 51). 



Chapter 9.5. 



Employment for Older 
Workers 



(No regulations adopted) 

Chapter 10. Violations 

§ 21 1 3-1 . Restitution for Overpayment of Benefits. 

(a) Policy. 

Il shall be the policy of the Employment Development Department to 
maximize recoupment of overpayments from those claimants who have 
received benefits to which they were not entitled. It shall also be the 
policy of the department to seek prosecution of persons whom the depart- 
ment believes have committed serious crimes against the Unemployment 
or Disability Funds. Pursuant to the direction of the Legislature in Unem- 
ployment Insurance Code Section 2113, it shall be the department's 
policy to offer restitution to those persons who are first offenders, whose 
violations may be considered less serious, and who have not previously 
been offered restitution in lieu of prosecution. 

(b) Serious Criminal Offenses. 

If the department has probable cause to believe a person has conspired 
to defraud the department, or used a fictitious name or social security 
number, or established a fictitious employer account, or forged or coun- 
terfeited any department document or other document, for the purpose of 
obtaining or increasing benefits, the department shall promptly investi- 
gate such person. If. after investigation, the evidence so warrants, the de- 
partment shall seek a complaint under the appropriate Penal Code or Un- 
employment Insurance Code provisions. The department shall not offer 
restitution in lieu of prosecution to such person. 

(c) Other Criminal Offenses. 

If the department has probable cause to believe a person has willfully 
made a false statement or representation or knowingly failed to disclose 
a material fact in order to obtain or increase benefits, and the department 
has probable cause to believe, as a result of such false statement or repre- 
sentation or failure to disclose, such person received an overpayment of 
benefits of more than $1,000.00, the department shall promptly investi- 
gate such person. If, after investigation, the evidence so warrants, the de- 
partment shall seek a complaint pursuant to Section 2101 or 2102 of the 
code. The department shall not offer restitution in lieu of prosecution to 
such person. 

(d) Persons Eligible for Restitution. 

If the department has probable cause to believe a person has willfully 
made a false statement or representation or knowingly failed to disclose 
a material fact in order to obtain or increase benefits, and the department 
has probable cause to believe, as a result of such false statement or repre- 
sentation or failure to disclose, such person received an overpayment of 
benefits of more than $250.00 but not more than $ 1 .000.00. the depart- 
ment shall promptly investigate such person. If, after investigation of any 
person pursuant to this section, all of the following conditions exist, the 
department shall offer resUtution in lieu of prosecution to such person: 

(1) The overpayment is more than $250.00 but not more than 
$1,000.00. 

(2) Such person has not previously been granted restitution in lieu of 
prosecution pursuant to Section 21 13 of the code. 

(3) Such person has not been convicted of an offense under Section 
2101 of the code within three years preceding the mailing or personal ser- 
vice of a notice of intent to file criminal complaint pursuant to Section 
2113 of the code. 

(4) The department has determined that such person has not accumu- 
lated more than 10 points under subdivision (e) of this section. 

(e) Disqualifying Points — Disposition. 



(1) The following factors and corresponding points shall be consid- 
ered in each case where restitution is otherwise appropriate: 

(A) Number of Weeks of Overpayments Received As a Result of False Statement: 

Points 

4 1 

5 2 

6 3 

etc 1 

for each additional week 

(B) Overpayment Amount 

Points 

$231— S.SOO 1 

$.301— $750 2 

$751— $1,000 3 

(C) Prior Section 2101 or Section 2102 U.I.C. Conviction 

Points 

Within 6 yrs. of current offense 1 

Within 5 yrs. of cuiTcnt offense 2 

Within 4 yrs. of cuiTcnt offense 3 

(D) Prior False Statement Disqualification Based Upon Unreported Farnint^s 

Points 

Within 3 yrs. of current offense 1 

Within 2 yrs. of cun-ent offense 2 

Within 1 yr. of current offense 3 

(2) If the department determines that an individual has accumulated 
more than 10 points, and if the evidence so warrants, a complaint shall 
be sought pursuant to Section 2101 or 2102 of the code. If, however, 
prosecution is. for some reason, not feasible, the case shall be sent to the 
appropriate field office for overpayment determination and collecUon 
and possible administrative penalties. 

(0 Administrative Collection of Overpayments. 

If the department has probable cause to believe a person has willfully 
made a false statement or representation or knowingly failed to disclose 
a material fact in order to obtain or increase benefits and the department 
has probable cause to believe such person has obtained $250.00 or less, 
as a result of such false statement or representation or failure to disclose, 
the department shall promptly transfer such case to a field office for an 
overpayment determination and collection and possible administrative 
penalties, except that: 

{ 1 ) The department shall seek prosecution if such person has been pre- 
viously granted restitution in lieu of prosecufion pursuant to Section 
2113 of the code, or has been convicted of an offense under Section 2101 
or 2102 of the code within three years preceding the current offense. 

(2) The department shall require restituUon in lieu of prosecution if 
such person has been assessed a false statement disqualification based 
upon unreported earnings within three years preceding the current of- 
fense. If restitution is refused, the department shall seek prosecution. 

(g) Restitution Procedures. If, in the case of any person described in 
this section, restitution is determined appropriate, the department shall 
so inform such person and refer his or her case file to the appropriate field 
office so that an arrangement for restitution can be made. An arrange- 
ment for restitution shall be in effect, within the meaning of Section 2113 
of the code, upon the signing of a restitution plan by an eligible individu- 
al. Each restitution plan shall be realistically based upon the economic 
ability of each individual so as to allow him or her to comply with the 
plan. A plan may provide for lump sum payment prior to an agreed upon 
date, or reasonable installment payments. If the initial interviewer and 
the individual are unable to agree upon a restitution plan, the case shall 
be reviewed within two working days by the field office manager, who 
shall prescribe a reasonable plan. If the individual believes that either the 
office manager's prescribed plan or the agreed upon plan is unreason- 
able, the individual may appeal that issue in the manner provided by Sec- 
tions 1328, 1334, or 2707.2 of the code. If the individual appeals, no lump 
sum payment or installment payment shall be due until the decision on 
the appeal is final. 

(h) AdministraUve Penalties. In every case where restitution is deter- 
mined appropriate, the department shall also assess an appropriate ad- 
ministrative penalty pursuant to subdivision (a) of Section 1257 and sub- 
division (d) of Secdon 1260 of the code, or Section 2675 of the code. 
Formal notice of such administrative penalty shall be mailed to or person- 
ally served upon the individual upon the signing of a restitution plan. 
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(i) Refusal to Sign or Failure to Comply with Restitution Plan. If an 
individual refuses to sign an agreed upon restitution plan, or an office 
manager's prescribed plan, the department shall seek prosecution. If an 
individual fails to comply with a restitution plan, he or she shall be mailed 
a notice to contact a designated department employee. If such person 
does not reply to said notice within fifteen (15) days, a second notice, re- 
quiring him or her to appear at the office, shall be mailed. If he or she has 
not complied with the requirements of the second notice within ten (10) 
days, prosecution shall be sought. If the individual responds to either no- 
tice, a personal interview shall be conducted. At the interview the depart- 
ment shall attempt to determine why he or she has not complied with the 
plan and what course of action, including modification of the plan or the 
seeking of a criminal complaint, is proper. If noncompliance is not the 
fault of such person the department shall modify the plan accordingly. 
However, if such person, through words or conduct, clearly indicates an 
intent not to comply with the restitution plan, the department shall seek 
prosecution. 

(j) Non-reviewable Determinations. All determinations made pur- 
suant to this section are final and not appealable except for those determi- 
nations made expressly appealable by this section or the Unemployment 
Insurance Code. 

NOTl-;: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 2113, Unemployment Insurance Code. 

History 

1 . New section filed 1 1-4-76 as an emergency; effective upon filing (Register 76, 
No. 45). 

2. Certificate of Compliance filed 2-4-77 (Register 77, No. 6). 

3. Amendment of subsections (c), (d), (g), (h), (i) and new subsection (j) filed 
6-7-78; effective thirtieth day thereafter (Register 78, No. 23). 

4. Amendment of subsection (g) filed 1-28-82; effective thirtieth day thereafter 
(Register 82. No. 5) 

§ 2501-9. Rules for Conduct of the Hearing. 

NOTIi: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 9605.1, Unemployment Insurance Code; and 20 C.F.R. 
§ 658.417(c)-(m). 

History 

1. New section filed 8-24-94 as an emergency; operative 8-29-94 (Register 94, 
No. 34). A Certificate of Compliance must be transmitted to OAL by 12-27-94 
or emergency language will be repealed by operation of law on the following 
day. 

2. Change without regulatory effect renumbering section 2501-9 to 2051-9 filed 
8-29-94 pursuant to section 1 00, title 1 , California Code of Regulafions ( Regis- 
ter 94, No. 35). 

Part 2. Disability Compensation 
Chapter 1 . General Provisions 

§ 2601-1 . Disability Insurance Definitions. 

Unless the context otherwise requires, the terms used in this part relat- 
ing to unemployment compensation disability benefits shall have the fol- 
lowing meaning: 

(a) "Authorized representative" of a claimant means an individual 
who: 

( 1 ) Is authorized by a power of attorney or other authorization satisfac- 
tory to the department to represent or act in behalf of a disabled person 
who is incapable of fulfilling the requirements of filing claims for disabil- 
ity benefits. 

(2) Files with the department upon a prescribed form a duly swom affi- 
davit that the disabled person, according to information received by the 
individual from the disabled person' s physician or practifioner, is incapa- 
ble of making a claim for disability benefits, and that the individual as- 
.sumes the responsibility of acting in behalf of such disabled person in ac- 
cordance with the code and this part. 

(b) "Certificate" means the signed statement of a physician, practitio- 
ner, or a registrar of a county hospital of this State, on a form prescribed 
by the department, except that a certificate signed by a physician licensed 



by and practicing in a state other than California or in a foreign country, 
or in a territory or possession of a country , except a duly authorized medi- 
cal officer of any facility of the United States Government, shall be ac- 
companied by a further certification that such physician holds a valid li- 
cense in the state or foreign country, or in the territory or possession of 
the country, in wlrch he or she is practicing. In addition, upon request of 
the department, the claimant shall furnish a statement giving the reason 
he or she is receiving his or her care and treatment outside this State. 

(c) "Claimant" means an individual who has filed a first claim for dis- 
ability benefits. 

(d) "Continued claim" means the claim cerfifying to a period of unin- 
terrupted disability occurring subsequent to the period covered by the 
first claim. 

(e) "First claim" means the claim inifially filed on a form prescribed 
by the department with respect to a single uninterrupted period of unem- 
ployment and disability and certifying to a period of disability. 

(f) "Independent medical examinafion" means the examination or ex- 
aminations required by the director for compliance with subdivision (c) 
of Section 2627 of the code in addition to the certificate of a physician 
required by Section 2708 of the code, and for compliance with Sections 
2706-3 and 2627(c)-l of these regulations. 

(g) "Insurer" means an insurance carrier admitted to write disability 
insurance in the State of California. 

(h) "Physician" wherever used in this part and in Part 2 {commencing 
with Section 2601) of Division 1 of the code means "physician" as de- 
fined in Section 3209.3 of the Labor Code or a duly authorized medical 
officer of any facility of the United States Government. "Physician" also 
includes any member of any one of the professions enumerated in Sec- 
tion 3209.3 of the Labor Code duly licensed by and practicing within the 
scope of such license in any state outside this State or in any foreign coun- 
try, or in a territory or possession of any country. 

(i) "Regular wages" as used in Section 2656 of the code means com- 
pensadon paid enti rely by an employer directly to his or her employee as 
a full or partial payment of his or her remunerafion during a period of dis- 
ability. 

(j) "Voluntary plan" means a plan for the payment of disability bene- 
fits as described in Chapter 6 {commencing with Section 3251) of Part 2 
of Division 1 of the code. 

(k) "Week" means the seven consecutive day period beginning with 
the first day of uneraployment and disability with respect to which a valid 
claim is filed for benefits and thereafter the seven consecutive day period 
commencing with the first day immediately following such week or sub- 
sequent continued weeks of unemployment and disability. 

(/) "Weekly wage" as that term is used in Section 2656 of the code 
means any remuneration earned, exclusive of wages paid for overtime 
work, during the last full week of work immediately preceding the claim- 
ant's first day of unemployment and disability, except that for good cause 
the department may determine the "weekly wage" in any other equitable 
manner. 

(m) For the purposes of Section 140.5 of the code no individual shall 
be deemed eligible for disability benefits for any week of unemployment 
unless such unemployment is due to a disability. 

( 1 ) If an individual has been neither employed nor registered for work 
at a public employment office or other place approved by the director for 
more than three mo;iths immediately preceding the beginning of a period 
of disability, he or she is not eligible for benefits unless the department 
finds that the unemployment for which he or she claims benefits is due 
to a disability and is not due to his or her previous withdrawal from the 
labor market. 

(n) A claimant shall be notified in writing of any determination on his 
claim and of the reasons for any denial of his or her claim. Appeals from 
such determinations or denials of his or her claim may be filed in accor- 
dance with Section 2707.2 of the code and Sections 5000 through 5111 
of these regulations which set forth the applicable appeals procedures. 



Page 114 



Register 2007, No. 5; 2-2-2007 



Title 22 



Employment Development Department 



§ 2608-1 



NOTIi: Authority cited: Sections 305, 306 and 2602, Unemployment Insurance 
Code. Reference: Sections 140.5, 2601, 2626, 2627, 2656, 2706.1, 2707.2 and 
2708, Unemployment Insurance Code. 

History 

1. Amendment filed 6-8-72; effective thirtieth day thereafter (Register 72, No. 
24). For prior history, see Register 63, No. 3. 

2. Kditorial correction (Register 72. No. 33). 

3. Amendment of subsection (/) filed 4-13-73; effective thirtieth day thereafter 
(Register 73. No. 15). 

4. Amendment filed 7-14-78; effective thirtieth day thereafter (Reeister 78, No. 
28). 

5. Amendment filed 4-1-82; effective thirtieth day thereafter (Register 82, No. 
14). 

6. Amendment of subsection (/) to create subsection (/)( 1 ). new subsection (/)(2), 
and amendment of subsection (m) and Note filed 9-8-92; operative 10-8-92 
(Register92, No. 37). 

7. New subsection (0, subsection relettering and amendment of Note filed 
8-31-93; operative 10-1-93 (Register 93, No. 36). 

8. Change without regulatory effect amending subsection (m)(2) and relettering 
of duplicate subsection (m) to (n) filed 1 1-12-93 pursuant to section 100, title 
1, California Code of Regulations (Register 93, No. 46). 

9. Change without regulatory effect repealing subsection (m)(2) filed 12-30-93 
pursuant to title 1 . section 1 00. California Code of Regulations ( Register 93, No. 
53). 

10. Change without regulatory effect amending subsection (n) filed 1-30-2007 
pursuant to section 100, title 1 , California Code of Regulations (Register 2007, 

No. 5). 

§ 2602-1 . Application of Other Provisions. 

History 
1. Repealer filed 4-1-82; effective thirtieth day thereafter (Register 82, No. 14). 

§ 2604-1. Suspension of Payment from the Unemployment 
Compensation Disability Fund of Additional 
Benefits During Hospital Confinement. 

NOTF: Authority cited: Sections 305, 306, 2602 and 2604, Unemployment Insur- 
ance Code. Reference: Sections 2604 and 2801, Unemployment Insurance Code. 

History 

1. New section filed 4-1-65 as an emergency; designated effective 4-1-65 (Reg- 
ister 65. No. 5). 

2. Repealed by operation of law — Certificate of Non-compliance — § 11422.1 
Gov. Code filed 3-14^6 (Register 66, No. 7). 

§2606-1. Agricultural Labor. 

NOTE: Authority cited: Sections 306 and 928, Unemployment Insurance Code. 
Reference: Sections 676 and 2606, Unemployment Ins. Code. 

History 

1. New section filed 9-5-61; designated effective 9-15-61 (Register 61, No. 18). 

2. Repealer filed 2-6-76; effective thirtieth day thereafter (Register 76, No. 6). Is- 
suing agency: Department of Benefit Payments. 

§ 2606-2. Agricultural or Horticultural Organizations. 

NOTE: Authority cited: Sections 305, 306 and 2602, Unemployment Insurance 
Code. 

History 

1 . New section filed 3-14-66; designated effective 3-24-66 (Register 66, No. 7). 

2. Amendment filed 6-8-72; effective thirtieth day thereafter (Register 72, No. 
24). 

3. Repealer filed 2-6-76; effective thirtieth day thereafter (Register 76, No. 6). 

§ 2608-1 . Continuous Period of Unemployment and 
Disability. 

For purposes of Sections 2608 and 2653 of the code, a continuous peri- 
od of unemployment and disability ends: 

(a) When an individual is able to perform his or her regular or custom- 
ary work. 

EXAMPLE 1 . A receives the maximum amount of disability benefits 
payable during a disability benefit period due to A's inability to perform 
A"s regular or customary work because of ulcerative colitis. On a regu- 
larly scheduled appointment with A's physician, the physician advises 
A that A can return to work and gives A a formal release. On the same 



day A is involved in an autoinobile accident while on the way to A's for- 
iner employer to arrange for a return to work. A files a new first claim 
for a fracture of the femur. 

A is eligible for disability benefits for a second, separate and distinct 
disability benefit period. Since A had recovered from the first disability, 
that continuous period of unemployment and disability has ended before 
the second unrelated disability occurred. 

(b) In the case of two consecutive periods of disability due to the same 
or related cause or condition for which a first claim is initially filed: 

{ 1 ) The period ends when an individual returns to and is able to per- 
form his or her regular or customary work for a period of more than four- 
teen (14) days or 

(2) In the case of an unemployed individual, the period ends when his 
or her physician furnishes a statement giving the date, in his or her opin- 
ion, that the individual was able to perform his or her regular or custom- 
ary work for a period of more than fourteen (14) days, or when the unem- 
ployed individual submits to the department sufficient other evidence 
that the individual was able to perform his or her regular or customary 
work for a period of more than fourteen (14) days. 

EXAMPLE 2. B receives the maximum amount of disability benefits 
payable during a disability benefit period due to inability to perform B's 
regular or customary work as a rotary driller because of a ruptured disc. 
Due to economic necessity, B returns to work as a rotary driller and works 
fourteen days unUl the pain forces B to stop working. On the fifteenth 
day B files a new first claim for a laminectomy. 

B is not eligible for disability benefits for a new disability benefit peri- 
od because B's second first claim is for the same or related condition, and 
B was not able to perform B's regular or customary work for a period in 
excess of fourteen days. 

EXAMPLE 3. C receives the maximum amount of disability benefits 
payable during a disability benefit period due to inability to perform C's 
regular or customary work as a laborer in a warehouse because of severe 
and permanently crippling chronic arthritis. In order to assist C financial- 
ly, C's employer rehires C as a watchman, and C remains employed as 
a watchman for two months until a burglar alarm is installed. C then files 
a new first claim for the chronic arthritis. 

C is not eligible for disability benefits for a new disability benefit peri- 
od. C's second first claim is for the same cause, and C was not able to re- 
sume C's regular or customary work for a period in excess of fourteen 
days. The light work did not interrupt the continuous period of unem- 
ployment and disabihty. 

(c) If there is a second or more unrelated disabling condition which oc- 
curs before a recovery from the disability for which a first claim is inifial- 
ly filed, the period ends when the individual is able to perform his or her 
regular or customary work following the continuous period of unemploy- 
ment and disability due to overlapping disabling conditions. 

EXAMPLE 4. D is receiving disability benefits payable during a dis- 
ability benefit period due to D's inability to perform D's regular or cus- 
tomary work because of adrenal cortical insufficiency. D's physician ad- 
vises D that the response to hormone treatment should permit D to return 
to D's regular or customary work within one month. Two weeks before 
the maximum amount of disability benefits are exhausted, D fractures an 
ankle. D files a new first claim for the fractured ankle. 

D is not eligible for disability benefits for a new disability benefit peri- 
od because D has not recovered from the first disability before receiving 
the second disabling injury. Since D suffers a continuous period of un- 
employment and disability, although from overlapping disabling condi- 
tions, only one disability benefit period is established. 
NOTE: Authority cited: Sections 305, 306 and 2602, Unemployment Insurance 
Code. Reference: Sections 2608 and 2653, Unemployment Insurance Code. 

History 

1 . New Note filed 4-1-82; effective thirtieth day thereafter (Register 82, No. 14). 

2. Amendment of section and new subsections (b)( 1 )-(c) filed 5-19-92; operative 
6-18-92 (Register 92, No. 21). 
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Article 1. Eligibility 

§ 2626-1. Eligibility— Nursing Mother. 

(a) A nursing mother who except for the act of breast-feeding is other- 
wise able to perform her regular or customary work shall be deemed "dis- 
abled" as that term is used in subdivision (a) of Section 2626 of the code 
only if one of the following conditions exists: 

( 1 ) The act of breast-feeding or nursing the infant induces a physical 
condition in the claimant that prevents her from performing her regular 
or customary work and this physical condition is supported by a certifi- 
cate which meets the requirements of Section 2708 of the code. 

(2) The act of breast-feeding is medically essential in sustaining the 
life of the infant and the mother is disabled from an anxiety reaction re- 
sulting therefrom which is supported by a certificate which meets the re- 
quirements of Section 2708 of the code. 

(b) Except when subdivision (a) of this section applies, neither the dif- 
ficulties of lactation nor the impracticality of breast-feeding, shall con- 
stitute a "disability" within the meaning of subdivision (a) of Section 
2626 of the code. 

NOTi:; Authority cited: Sections 305, 306 and 2602, Unemployment Insurance 
Code. Reference: Sections 2626, 2627 and 2708, Unemployment Insurance Code. 

History 
I. New section filed 8-24-92; operative 9-23-92 (Register 92, No. 35). 

§ 2626.2-1. Pregnancy — Abnormal and Involuntary 
Complications. 

NOTH: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 2626 and 2626.2. Unemployment Insurance Code. 

History 
I. Repealer filed 4-1-82; effective thirtieth day thereafter (Register 82, No. 14). 
For prior history, see Register 78, No. 28. 

§ 2626.2-2. Pregnancy-Related and Unrelated Conditions. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 2626 and 2626.2, Unemployment Insurance Code. 

History 
1. Repealer filed 4-1-82; effective thirtieth day thereafter (Register 82, No. 14). 
For prior history, see Register 78, No. 28. 

§ 2627(b)-1 . Waiting Period. 

(a) Scope. This section deals with the conditions under which the wait- 
ing period required by subdivision (b) of Section 2627 of the code is 
served. 

(b) General. A claimant must be unemployed and disabled for a wait- 
ing period of seven consecutive days during each disability benefit peri- 
od for which days no disability benefits are payable. 

(c) Serving the Waifing Period. 

( 1 ) Generally the waifing period will be served by the first seven days 
of the disability benefit period even if the claimant is ineligible to receive 
disability benefits for the same period, provided the claimant is both un- 
employed and disabled during such period. The following are examples 
of conditions under which a claimant may be ineligible to receive disabil- 
ity benefits but may serve the waifing period at the same time: 

(A) During receipt of other benefits under a workers' compensafion 
law or any employer's liability law as defined in Section 2629 of the 
code. 

(B) During receipt of wages or regular wages from an employer as de- 
fined in Secfion 2656 of the code. 

EXAMPLE 1. A receives eight weeks of temporary total indemnity 
under a workers' compensation law through June 30 for an industrially 
caused injury to A's foot. On June 15, before recovering, A injures an el- 
bow at home and surgery is performed on the elbow. A files a first claim 
for disability benefits for the injury to the elbow. 

A is disqualified from receiving disability benefits for the period be- 
ginning June 22 and ending June 30 under Secfion 2629 of the code be- 



cause of the receipt of temporary workers' compensation benefits in ex- 
cess of A's disability benefit amount. A serves the waiting period during 
the period June 15 through June 21 while A is in receipt of temporary 
workers' compensation. A is eligible for disability benefits beginning 
July 1. 

EXAMPLE 2. B files a first claim for disability benefits because of in- 
juries suffered in an automobile accident on June 15 with a prognosis of 
8 weeks. B receives two weeks of full pay as sick leave paid by B's em- 
ployer under the terms of a union contract. 

B is disqualified from receiving disability benefits for the period be- 
ginning June 22 and ending June 28 under Section 2656 of the code be- 
cause of the receipt of regular wages equal to B's weekly wage immedi- 
ately prior to the commencement of B's disability. B serves the waiting 
period during the period June 15 through June 21 while B is in receipt of 
regular wages. B is eligible for disability benefits beginning June 29. 

EXAMPLE 3. C"s employment is terminated on June 14 due to C's 
frequent absence from work because of a drinking problem. C files a first 
claim for disability benefits on June 15 for chronic alcoholism. C is not 
under the care and treatment of a doctor but enters an alcoholic recovery 
home on June 22 at the recommendafion of a physician to participate in 
an alcoholic recovery program for 20 days. 

C is disqualified from receiving disability benefits for the period be- 
ginning June 1 5 and ending June 2 1 because C is not disabled within the 
meaning of subdivision (b)(3) of Secfion 2626 of the code. C is not eligi- 
ble to serve the waiting period at the same fime because C is not both un- 
employed and disabled during this period. C serves the waiting period 
during the period June 22 through June 28. C is eligible for disability 
benefits beginning June 29 in accordance with Section 2626.1 of the 
code. 

(2) No addifional waiting period will be served during one disability 
benefit period even if the disability benefits are interrupted, provided the 
waiting period required by subdivision (b) of Secfion 2627 of the code 
has been previously served. The following are examples of conditions 
under which disability benefits may be interrupted during one disability 
benefit period but no additional waiting period is required for subsequent 
payment of disability benefits: 

(A) Performance of regular or customary work within a period of not 
more than 14 days before a consecufive period of disability due to the 
same or related cause or condition. 

(B) Performance of other than regular or customary work, or perform- 
ance of regular or customary work on less than a full-time basis, because 
of a confinuous uninterrupted period of disability. 

(C) Performance of work as defined by subparagraphs (A) or (B) of 
paragraph (2) of this subdivision which results in simultaneous coverage 
for the subsequent payment of disability benefits as provided in Section 
3253-1 of these regulafions. 

EXAMPLE 1 . A files a first claim for disability benefits for myalgia 
and traumatic tendonifis, serves a seven day waiting period, and receives 
six weeks of disability benefits. A returns to A's regular work, unadvis- 
edly, and performs regular and customary work within a period of four- 
teen days until the pain forces A to stop working. On the fifteenth day, 
A files a new first claim for the same medical conditions for which sur- 
gery is now planned. 

A is eligible for disability benefits beginning with the day for which 
the second claim is filed. A's second claim is for the same or related con- 
difion and A was not able to perform A' s regular or customary work with- 
in a period of fourteen days. Having established but one disability benefit 
period in accordance with Secfion 2608 of the code, A may not be re- 
quired to serve an additional waiting period. 

EXAMPLE 2. B, a janitor, files a first claim for disability benefits for 
a cerebral hemorrhage due to hypertension for an indefinite period of dis- 
ability. B's physician advises that B will never be able to perform the 
heavy lifting or strenuous manual labor previously required by B's work. 
B serves a seven-day waifing period and receives six months of disability 
benefits. B returns to work because of economic distress when B's em- 
ployer offers B a temporary position of light work as a general handyman 



Page 116 



Register 2007, No. 5; 2-2-2007 



Title 22 



Employment Development Department 



§ 2627(c)-l 



at B\s usual weekly wage. B works six weeks until this work is no longer 
axailahle. B files a new first claim for B"s permanent disability. 

B is eligible for disability benefits beginning with the day for which 
the second claim is filed. Since B's disability and unemployment within 
the meaning of Section 2626 of the code was not interrupted by the per- 
formance of light work and B's disability benefit period was continuous 
from the beginning date of the original claim, B shall not be required to 
serve an additional waiting period. 

EXAMPLE 3. C. an estimator and general office worker, files a first 
claim for disability benefits for necrosis of the head of the femur. C serves 
a seven-day waiting period and receives six months of benefits. C returns 
to C"s regular job because of economic distress and the will to work but, 
because of the disability, can work only on crutches for 6 hours each day 
for a 30-hour week. C formerly worked at least 40 hours per week. C 
works two months until C's physician advises C to terminate this em- 
ployment because of C's medical condition. C files a new first claim for 
an operation to rebuild the hip joint. 

C is eligible for disability benefits beginning with the day for which 
the second claim is filed. Performance of regular or customary work in- 
cludes ability to work full time and at a full production rate as well as abil- 
ity to perform the type of work which the claimant customarily performs. 
Since C's disability and unemployment within the meaning of Section 
2626 of the code was not interrupted by the performance of regular or 
customary work on less than a full-time basis and C's disability benefit 
period was continuous from the beginning date of the original claim, C 
shall not be required to serve an additional waiting period. (C may have 
been eligible for reduced disability benefits when C was employed but 
C chose not to claim benefits for this period.) 

EXAMPLE 4. D files a first claim for disability benefits with the State 
Disability Fund, serves a seven-day waiting period, and receives six 
weeks of benefits. D recovers from the disability and obtains employ- 
ment with a new employer who has automatic coverage under an ap- 
proved voluntary plan for the payment of disability benefits to the em- 
ployees. D performs regular and customary work within a period of 
fourteen days and then suffers a recurrence of the same disability. On the 
fifteenth day, D files a new first claim with the State Disability Fund. The 
department refers the claim to the self-insured voluntary plan employer 
with a request that benefits be paid on a simultaneous coverage basis in 
accordance with Secfion 3253-1 of these regulafions. 

D is eligible for disability benefits from both the State Disability Fund 
and the voluntary plan beginning with the day for which the second claim 
is filed. D's second claim is for the same or related condition and D was 
not able to perform D's regular or customary work for a period in excess 
of fourteen days. Having established but one disability benefit period in 
accordance with Section 2608 of the code and having already served the 
initial waiting period prescribed by subdivision (b) of Section 2627 of the 
code under the State Disability Fund, D shall not be required to serve 
another waiting period under the voluntary plan. 

(3) When any of the conditions described in paragraph (2) of this sub- 
division exist but the waiting period required by subdivision (b) of Sec- 
tion 2627 of the code is only partially served during the first period of dis- 
ability, any unserved porfion of the waiUng period shall be served at the 
beginning of the subsequent period of disability during the one disability 
benefit period. 

EXAMPLE 1. A, a longshoreman, files a first claim for disability 
benefits beginning June 15 for a permanent disability. A serves six days 
of the waiting period. A's employer offers A temporary employment as 
a ship's clerk beginning June 21 , doing light work full time at A's regular 
pay. A works one month until this work is no longer available. A files a 
new first claim beginning July 21 for A's permanent disability. 

A's waiting period is served for the six days, June 1 5 through June 20, 
and the one day, July 2 1 , for a total of seven days. A is eligible for disabil- 
ity benefits beginning July 22 since A's disability and unemployment 
within the meaning of Section 2626 of the code was not interrupted by 



the performance of light work and A is required to serve only one se\ en- 
day waiting period in each disability benefit period. 

EXAMPLE 2. B, an assembler, files a first claim for disability benefits 
beginning June 15 for rheumatoid arthritis with a prognosis of 6 weeks. 
B reports on the first claim that B worked at regular or customary duties 
at full pay on June 18, 19, and 23, due to economic distress and an ability 
to endure pain, however B's physician advised B to slop working entirely 
in order to effect a cure for B's medical condition. 

B's waiting period is served for the three days, June 15 through June 
1 7; the three days, June 20 through June 22; and the one day, June 24, for 
a total of seven days. B is eligible for disability, benefits beginning June 
25 since B was not able to perform B's regular or customary work for a 
period in excess of fourteen days and B is required to serve only one 
seven-day waiting period in each disability benefit period. 
NOTE: Authority cited: Sections 305. 306 and 2602. Unemployment Insurance 
Code. Reference: Sections 2608. 2626. 2626.1. 2627, 2627.3. 2627..5. 2627.7, 
2629. 2656 and 3253. Unemployment Insurance Code. 

History 

1 . New section filed 1 0-27-89; operative thirtieth day thereafter (Register 89. No. 
45). 

2. Change without regulatory effect amending section tiled 5-5-95 pursuant to 
section 100, title 1, California Code of Regulations (Register 95. No. 18). 

§ 2627(c)-1 . Independent Medical Examination. 

(a) Scope. This section deals with the effect of a request by the director 
under subdivision (c) of Secfion 2627 of the code for independent medi- 
cal examinafions for the purpose of determining an individual's disabil- 
ity, and the effect of a request by the director under subdivision (c) of Sec- 
tion 2706-3 of these regulations for additional evidence by an examining 
physician of the confinuance of an individual's disability during the peri- 
od covered by a confinued claim. 

(b) General Principles. Independent medical examinafions requested 
by the director shall meet all of the following conditions: 

(1) The request for an examination shall be reasonable. 

(2) The examining physician shall be designated by the director to ob- 
tain an independent and impartial opinion. If the claimant requests a dif- 
ferent examining physician, the examination shall be rescheduled with 
another physician designated by the director. 

(3) The examinafion and any laboratory or x-ray procedures shall be 
only extensive enough to determine the individual's ability to perform 
his or her regular or customary work and the date he or she was or will 
be able to do so. The examination shall not be considered to be a consulta- 
tion. 

(4) The fee for the examination and any laboratory or X-ray proce- 
dures shall be paid by the department in accordance with a fee schedule 
determined by the director. 

(c) Reasonableness of Independent Medical Examination. Generally, 
a request for an independent medical examination is reasonable when re- 
quested in good faith in order for the department to determine its accruing 
and future liability for the payment of disability benefits to a claimant. 
Any claimant, except a resident in an alcoholic recovery home or a resi- 
dent in a dmg-free residential facility or an individual who depends for 
healing enfirely upon prayer or spiritual means, as provided in Sections 
2626. 1 , 2626.2, and 2709 of the code, may be required to submit to inde- 
pendent medical examinafions when one or more of the following cir- 
cumstances is present: 

(1) Medical informafion received from the claimant's physician on in- 
quiry does not conform with the guidelines established by the depart- 
ment's medical director regarding the normal duration of the disability, 
nor does the claimant's physician provide any objective medical findings 
that would tend to alter the expected durafion of the disability. 

(2) Inadequate medical information to support the existence, continu- 
ance, or an extension of a disability is received as a result of inquiry to 
the claimant's physician. 

(3) Conflicfing medical informafion concerning the claimant's dis- 
ability is received from the same or different physicians. 
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(4) Documented reports of the claimant's activities conflict with re- 
ports on the claimant's disability during the same period. 

(5) Additional medical evidence requested to support a continued 
claim for disability benefits cannot be secured without an additional fee 
to the claimant. 

(6) Additional medical informaUon is necessary to confirm that the 
claimant is, in fact, disabled. 

(d) Time for Making an Appointment for an Independent Medical Ex- 
amination. A claimant who receives a request to be examined in accor- 
dance with subdivision (c) of Section 2627 of the code shall contact the 
designated physician not later than the seventh consecutive day after the 
date the request was mailed by the department to the claimant to arrange 
for an examination on the earliest date available, except that such time 
shall be extended by the department upon a showing of good cause. Such 
request for an independent medical examination shall be cancelled if the 
claimant reports a recovery or return to work within the 7-day period. 

(e) Failure to Submit to an Independent Medical Examination. Any 
claimant who fails to submit to a reasonable independent medical exami- 
nation is subject to disqualification under subdivision (c) of Section 2627 
of the code in the following manner: 

( 1 ) If a claimant fails to contact the designated physician within the 
time in subdivision (d) of these regulations, the claimant shall be disqual- 
ified from receiving disability benefits commencing with the eighth day 
after the date the request for an independent medical examination was 
mailed by the department to the claimant. 

(2) If a claimant makes an appointment for an independent medical 
examination but fails to report for the examination, or cancels the ap- 
pointment, the claimant shall be disqualified from receiving disability 
benefits commencing with the date of the appointment, or the date of the 
cancellation, whichever is earlier. 

(3) If a claimant fails to comply with the request for an independent 
medical examination but later agrees to submit to an independent medi- 
cal examination, the disqualificafion from receiving disability benefits 
shall end on the date immediately preceding the date of the examination. 

(f) Results of Independent Medical Examinadon. Upon receipt of the 
report of the independent medical examiner, the department shall deter- 
mine a claimant's eligibility for disability benefits in the following man- 
ner: 

(1 ) If the independent medical examiner confirms or extends the esfi- 
mated duration of disability received from the claimant's physician, the 
claimant shall be deemed eligible for disability benefits in accordance 
with the certificate furnished by the claimant's physician with respect to 
probable duration of the disability. 

(2) If the independent medical examiner expresses an opinion that the 
claimant may be able to perform his or her regular or customary work at 
a future date earlier than the date given by the claimant's physician, the 
department shall request addifional medical evidence from the claim- 
ant's physician to support a continued claim for disability benefits fol- 
lowing the last day covered by the durafion of disability esfimated by the 
independent medical examiner. 

(3) If in the opinion of the independent medical examiner the claimant 
is able to perform his or her regular or customary work on the date of the 
examination, the department shall review the medical information and 
determine the claimant's eligibility for disability benefits. If the claimant 
is determined able to perform his or her regular or customary work, the 
claimant shall be disqualified from receiving disability benefits com- 
mencing with the date of the independent medical examinafion. 

(g) A claimant shall be notified in writing of any disqualificafion based 
on his or her failure to submit to a reasonable independent medical ex- 
amination and the reasons for the disqualificafion. Appeals from such 
disqualifications may be filed in accordance with Section 2707.2 of the 
code and Secfions 5020 through 5121 of the regulations which set forth 
the applicable appeals procedures. 

NOTE: Authority cited: Sections 305, 306 and 2602, Unemployment Insurance 
Code. Reference: Sections 2626, 2627 and 2706, Unemployment Insurance Code. 



History 
1 . New section filed 8-26-93; operative 9-27-93 (Register 93, No. 35). 



Article 2. Computation 

(Amount and Duration) 

§ 2652-1 . Weekly Disability Rates Effective January 1 , 
1952. 

History 
1 . Repealer filed 1 1-29-57: designated effective 12-9-57 (Register 57. No. 21 ). 
See history note lo § 125-1. 

§ 2657-1 . Allocations of Wages Paid at Irregular or 
Infrequent Intervals. 

For the purpose of determining a claimant's maximum benefits and 
weekly benefit amount for disability benefits, when because of the iixeg- 
ular or infrequent intervals of the wage payments, wage records would 
not otherwise fairly indicate the claimant's employment during his or her 
disability base period, the department shall apportion the amount of such 
wage payments among the calendar quarters covered by the wages ac- 
cording to the length of employment in each of such quarters. 
NOTE: Authority cited: Sections 305, 306 and 2602, Unemployment Insurance 
Code. Reference: Section 2657, Unemployment Insurance Code. 

History 

1. New section filed 9-5-61; designated effective 9-15-61 (Register 61, No. 18). 

2. Amendment filed 4-1-82; effective thirtieth day thereafter (Register 82, No. 
14). 

§ 2658-1 . Affidavit for New Disability Insurance 
Claims — Periods of Trade Dispute. 

(a) If the wage records relating to the claim of a person who was in- 
volved in a trade dispute during his or her normal disability base period 
have been destroyed under proper approval, the person shall execute the 
affidavit provided for in Section 2658 of the code. The affidavit shall be 
on a form prescribed by the department and shall specify the names and 
addresses of the employers of the disabled person during the calendar 
quarters immediately preceding the commencement of the trade dispute 
which are substituted for any quarters excluded from his or her disability 
base period, and the approximate wages paid to the disabled person by 
each of such employers in each of such calendar quarters. 

(b) If the disabled person is unable to furnish in an affidavit the detail 
specified by this section, the department shall establish the amount of 
wages based on the information furnished by an affidavit in substantial 
compliance with this section. The department may verify such informa- 
tion with the disabled person's prior employers. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 2658, Unemployment Insurance Code. 

History 
1. New section filed 7-14-78: effective thirtieth day thereafter (Register 78, No. 
28). 



Article 3. 



Determinations of Continuing 
Eligibility 



§ 2675-1 . In-Office Eligibility Review for Continued 
Benefits. 

(a) Scope. This section establishes an in-office eligibility review pro- 
cess for the purpose of giving claimants suspected of fraud, who are cur- 
rently receiving disability benefits, a fair and equitable opportunity to be 
heard in person before a decision is made regarding their continued eligi- 
bility to receive disability benefits. 

(b) Fraud. When the department has information which leads the di- 
rector to suspect that a claim is fraudulent, the director may terminate the 
fraudulent benefit payments to protect the solvency of the Disability 
Fund, provided the claimant affected is promptly given notice and an op- 
portunity to be heard in person and refute evidence in the department's 
possession before such terminafion takes place. 
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( 1 ) "Fraud" or "suspected of fraud," for purposes of this section may 
include, but is not limited to, any one of the following circumstances 
where the department has information that: 

(A) The claim was filed by a person other than the individual named 
on the claim form or an authorized representative of the named individu- 
al, leading the director to believe that the claimant is misrepresenting his 
or her true identity. 

(B) The validity of the claimant's diagnosis in the medical certificate, 
as defined in Section 2708, Unemployment Insurance Code (Code), can- 
not be substantiated by additional medical records and/or evidence from 
the certifying physician, practitioner, or other persons authorized by 
Code Sections 2708(d) and 2708(e), leading the director to believe that 
the claimant is mispresenting his or her medical condition. 

(C) The claimant, either personally or through the assistance of anoth- 
er person, has willfully made a false statement or representation, with ac- 
tual knowledge of the falsity thereof, or withheld a material fact to obtain 
benefits. 

(D) An organized scheme to defraud the department exists. 

(2) "Eligibility Reviewer" means any person designated by the direc- 
tor to conduct an eligibility review, but shall not include a person report- 
ing to the manager of the field office where the claim is filed. The eligibil- 
ity reviewer shall not be the presenter of the department's position with 
regard to the claimant's eligibility for benefits. 

(c) Notice of Eligibility Review. Written notice of the review shall be 
mailed to the claimant and. if applicable, to the authorized representative, 
at least ten (10) days before the date of the review. The notice shall in- 
clude: 

(1) The date, time, and place of the review. 

(2) The issue(s) to be determined. 

(3) A summary of the evidence indicating why benefits should be ter- 
minated. 

(4) The claimant's rights as described in subdivisions (e), (f). and (g) 
of these regulations. 

The ten (10) day notice requirement may be shortened with the consent 
of all parties. 

(d) Location of Eligibility Reviews. The department shall set the time, 
date, and place of the review at a location in California, within reasonable 
commuting distance to the claimant. Factors considered in determining 
a reasonable commuting distance to the review shall also include, but not 
be limited to: 

(1) The claimant's residence address as known to the department. 

(2) The location of the physician who certified the claimant for disabil- 
ity benefits. 

(3) The location of the field office of the department where the claim- 
ant has filed for benefits. 

(4) The location of the the claimant's last California employment prior 
to becoming disabled. 

(e) Conduct of Review and Evidence. 

( 1 ) The eligibility reviewer shall control the taking of evidence in a re- 
view in a manner best suited to ascertain the facts and safeguard the rights 
of the parties involved. Prior to the taking of evidence, the ehgibility re- 
viewer shall explain the issues and the order in which the review shall 
proceed. 

(2) Testimony shall be taken under oath, affirmation, or penalty of per- 
jury. 

(3) Each party shall have the right to present evidence, to introduce the 
testimony of witnesses, and to confront or cross-examine adverse wit- 
nesses. 

(4) The claimant shall be granted an opportunity to examine the de- 
partment's eligibility review file. 

(5) The proceedings shall be tape recorded. 

(f) Right to Counsel. Any party shall have the right to be represented 
by counsel. However, the department shall not be required to provide 
counsel to any party. 

(g) Claimant's Written Submission in Lieu of Personal Appearance. 



( 1 ) A request by a claimant to present his or her case through a written 
submission shall be received at least three (3) days prior to the scheduled 
review. The request shall be made in writing. 

(2) A request for written submission shall be granted upon a showing 
of good cause for the claimant's inability to appear in person at the re- 
view. Unwillingness to appear in person, when able to do so, shall not be 
grounds for the granting of a written submission. 

(3) Upon granting a request for written submission, the department 
shall promptly notify the claimant prior to the scheduled review as to the 
time and manner in which the written submission is to be .submitted. The 
department shall give the claimant a reasonable amount of time based 
upon a consideration of his or her circumstances to prepare and submit 
a written submission. 

(4) The written submission shall include a written statement or argu- 
ments signed by the claimant under penalty of perjury or other docu- 
ments supporting the claimant's position. 

(5) Disability benefits shall be continued pending review of the written 
submission if the claimant's request for written submission is granted. 

(h) Preparation For Review. Having been given timely and adequate 
notice, all parties are responsible for being prepared with evidence, testi- 
mony, and witnesses at the time and place of the review. 

(i) Failure to Appear. 

( 1 ) If a party scheduled for review fails to appear at the review, the eli- 
gibility reviewer shall make a determination based upon the facts avail- 
able at the time of the scheduled review. 

(2) Notice of the eligibility reviewer's determination based upon a re- 
view of the record shall be issued, in writing, within ten (10) days of the 
date of the scheduled review. If the eligibility reviewer determines that 
the claimant is not eligible, the notice shall notify the claimant that he or 
she may either: 

(A) Appeal to an administrative law judge within twenty (20) days 
from the mailing or personal service of the determination; or 

(B) Apply for a reconsideration of the determination, in writing, within 
twenty (20) days from the mailing or personal service of the determina- 
tion and show good cause for failure to appear at the hearing. 

(3) If the party who failed to appear appUes for a reconsideration, in 
writing, within twenty (20) days after mailing or personal service of the 
determination, but does not show good cause for failure to appear at the 
review, a written notice of the denial of the request for reconsideration 
with a written notice of the eligibility reviewer's determination, includ- 
ing the appeal rights pursuant to subdivision (j)(5), shall be mailed to the 
claimant. 

(4) If the party who failed to appear applies for a reconsideration, in 
writing, within twenty (20) days after mailing or personal service of the 
determination and shows good cause for failure to appear at the review, 
an eligibility review will be scheduled pursuant to subdivisions (c) 
through (g) of these regulations. 

(5) Disability benefits shall be continued preceding the eligibility re- 
view if the claimant's request for reconsideration of the determination of 
the eligibility reviewer is granted. 

(j) Notice of Determination. 

(1) Notice of the eligibility reviewer's determination, made after the 
holding of an eligibility review, shall be issued, in writing, within ten (10) 
working days of the date of the scheduled review. 

(2) The notice shall set forth the decision, the reasons for the decision, 
evidence relied upon, and the date of mailing or service. 

(3) A copy of the determination shall be mailed to each party and, if 
applicable, to the authorized representative. 

(4) The claimant may appeal to an administrative law judge within 
twenty (20) days from the mailing or personal service of the notice of de- 
termination. The department may extend the twenty (20) day period for 
good cause. Notwithstanding Section 2706-5 of these regulations, dis- 
ability benefits shall not be continued pending the decision of an adminis- 
trative law judge. 
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NOTIi: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 305, 306 and 2675. Unemployment Insurance Code. 

History 

1 . Amendment of article 3 heading and new section filed 4- 1 4-94 as an emergen- 
cy; operative 4-14-94 (Register 94, No. 15). A Certificate of Compliance must 
be transmitted to OAL by 8-12-94 or emergency language will be repealed by 
operation of law on the following day. 

2. Certificate of Compliance disapproved by OAL 9-26-94. Kmergency language 
repealed by operation of Government Code section 1 1346. 1 (f) and (s) (Register 
94, No. 39). 

3. Amendment of article heading and new section refiied with amendments 
9-26-94 as an emergency; operative 9-26-94 (Register 94, No. 39). A Certifi- 
cate of Compliance must be transmitted to OAL by 1-24-95 or emergency lan- 
guage will be repealed by operation of law on the following day. 

4. Certificate of Compliance as to 9-26-94 order including amendment of section 
transmitted to OAL 1-24-95 and filed 3-8-95 (Reeister95, No. 10). 



Article 4. Filing, Determination and 
Payment of Disability Benefit Claims 

§ 2705-1 . Payment of Disability Benefits Due Deceased 
Individuals. 

If a claim for disability benefits is not filed by an otherwise eligible in- 
dividual prior to his or her death, the first claim for such benefits may be 
filed, in accordance with Section 2706-1 of this part by the surviving 
spouse, or such other persons or person who may be legally entitled 
thereto. Payment of benefits shall be made upon receipt of a completed 
first claim form accompanied by an affidavit executed by such person or 
persons. The payment by the department of such benefits upon receipt of 
such affidavit, or affidavits, shall discharge the obligations of the depart- 
ment to the extent of such payment, without the necessity of inquiring 
into the truth of any of the facts stated in the affidavit. The department 
shall prescribe the form of affidavit to be executed. 

NOTK; Authority cited: Sections 305. 306 and 2602. Unemployment Insurance 
Code. Reference: Section 2705. Unemployment Insurance Code. 

History 

I. Amendment filed 4-1-82; effective thirtieth day thereafter (Register 82, No. 
14). 

§ 2705.1-1 . Payment of Disability Benefits Due Mentally 
Incapacitated Individuals. 

(a) If a claim for disability benefits is not filed by an otherwise eligible 
individual because he or she is mentally unable to make a claim, the claim 
may be filed by a spouse, domestic partner, or other legally authorized 
representative of the individual. The claim shall comply with Section 
2706-1 or 2706-3 of these regulations. The representative shall submit 
a certificate executed by the physician or practitioner attending the indi- 
vidual certifying that the individual is mentally unable to make a claim 
for disability benefits, and certifying the type of practice of the physician 
or practitioner, and the state licensing the practice. The representative 
shall also execute and submit a declaration under penalty of perjury 
which states that the declarant has been informed by such physician or 
practitioner that the individual is mentally unable to make a claim for dis- 
ability benefits, and one of the following: 

( 1 ) That the declarant is the legally authorized representative of the in- 
dividual. 

(2) That the declarant is the spouse or domestic partner of the individu- 
al, and that there is no other legally authorized representative of the indi- 
vidual 

(b) The department shall prescribe a form for the declaration and cer- 
tificate required by subdivision (a). 

NOTE: Authority cited: Section 305 and 306, Unemployment Insurance Code. 
Reference: Section 2705.1. Unemployment Insurance Code. 

History 

1. New section filed 7-14-78; effective thirtieth day thereafter (Register 78, No. 
28). 

2. Change without regulatory effect amending subsections (a) and (a)(2) filed 
10-18-2004 pursuant to section 100, title 1, California Code of Regulations 
(Register 2004, No. 43). 



§ 2706-1 . Filing a First Claim for Disability Benefits. 

Any person or h::s or her authorized representative may file a first claim 
for disability benefits who has been continuously unemployed and dis- 
abled for a period of eight consecutive days, provided that a claimant has 
been examined by or under the care of a physician or practitioner during 
some portion of such period. 

NOTH: Authority cited: Sections 305. 306 and 2602. Unemployment Insurance 
Code. Reference: Section 2706, Unemployment Insurance Code. 

History 

1. Amendment filed 4-1-82; effective thirtieth day thereafter (Register 82, No. 
14). 

2. Change without regulatory effect amending first paragraph and subsection (a) 
and repealing subsections (b)-(b)(3) filed 5-5-95 pursuant to section 100, title 
1, California Code of Regulations (Register 95, No. 18). 

§ 2706-2. Claim for Family Temporary Disability Insurance 
Benefits — Filing and Contents. 

(a) "First claim" means the claim initially filed on a form prescribed 
by the department with respect to a 1 2-month period of family care leave. 
The claimant establishes his or her 12-month period and the department 
computes the weekly benefit amount and maximum benefits potentially 
payable. 

(b) Any individual who has taken time off from his or her work for a 
period of eight days to care for a seriously ill child, spouse, parent, regis- 
tered domestic partner, or to bond with a new child, as they are defined 
in section 3302. may file a claim for benefits. 

(c) A "properly completed first or re-established claim" means a claim 
containing all the required items as prescribed in this section. 

(d) The claimant shall file the first or re-established claim and shall 
provide his or her: 

( 1 ) legal name, and any other last names by which the claimant is or 
was known. 

(2) social security account number. 

(3) date of birth. 

(4) gender. 

(5) mailing address. 

(6) last day worked at his or her last job. 

(7) reason why he or she is no longer working at his or her last job. 

(8) occupation. 

(9) name(s) and address(es) of his or her most recent employer(s). 

(10) date on which he or she requests benefits to begin. 

(11) care or bonding recipient's legal name. 

(12) relationship to the care recipient The claimant may be required 
to provide evidence of the relationship to the family member to support 
the claim such as a birth or marriage certificate or proof of a registered 
domesUc partnership. 

(13) statement attesting whether any other family member is ready, 
willing, able and available to provide care for the same period of tiine in 
a day. 

(14) signature. 

(15) authorization for the department to disclose the claimant's in- 
formation as Hsted herein from (d)(1) to (d)(14) to the care recipient's 
treating physician or practitioner and to the care recipient. 

(16) such other information as the department may require. 

(e) The claimant shall complete the bonding certification if applying 
for benefits to bond with a new child and shall set forth the new child's: 

( 1 ) social security account number, if issued. Absence of child's social 
security account number shall not disqualify the claimant. 

(2) relationship to the claimant. 

(3) date of foster care or adoption placement of the new child with the 
claimant or family member. 

(4) legal name. 

(5) date of birth. 

(6) gender. 

(7) residence address. 

(8) documentary evidence, pursuant to section 2708(c)- 1 of these reg- 
ulations. 
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(9) claimant's signature. 

(10) such other information as the department may require. 

(0 The claimant shall also provide the information as specified below 
about the following persons: 

( 1 ) for a care recipient, the claimant shall provide the care recipient's: 

(A) legal name. 

(B) social security account number, if issued. Absence of care recipi- 
ent's social security account number shall not disqualify the claimant. 

(C) date of birth. 

(D) gender. 

(E) residence address. 

(F) signature or authorized representative's signature authorizing the 
treating physician or practitioner to release the care recipient's protected 
health information to the department and the claimant. 

(2) The claimant shall gather from the treating physician or practitio- 
ner on the department's designated form: 

(A) the name of the care recipient. 

(B) the date of birth of the care recipient. 

(C) a diagnosis and diagnostic code(s) prescribed in the International 
Classification of Diseases, or where no diagnosis has yet been obtained, 
a detailed statement of symptoms. 

(D) the date, if known, on which the serious health condition of the 
care recipient commenced. 

(E) the probable duration of the care recipient's serious health condi- 
tion. 



(F) an estimate of the duration of time that the care provider is needed 
to care for the care recipient. 

(G) the number of hours per day that the care provider is needed to care 
for the care recipient. 

(H) a statement that the care recipient's serious health condition war- 
rants the participation of the care provider to provide care for the care re- 
cipient. 

(I) a statement regarding whether disclosure of the doctor's certifica- 
tion would be medically or psychologically detrimental to the care recipi- 
ent. 

(J) the treating doctor's or practitioner's name and address. 

(K) the treating doctor's or practitioner's license number. 

(L) the treating doctor's or practitioner's signature. 

(M) such other information as the department may require. 
NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 2701.5, 2706 and 3303.1. Unemployment Insurance Code. 

History 
I. New section filed 6-23-2004; operative 7-1-2004 pursuant to Government 

Code section 1 1343.4 (Register 2004, No. 26). For prior history, see Register 

69, No. 52. 



§ 2706-3. Continued Claim for Disability Benefits. 

(a) A claimant or his or her authorized representative may, within 20 
days from either the last day covered by the most recent continued claim 
or from the day he or she receives the continued claim form from the de- 
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partmcnt, whichever day is later, file a continued claim. The 20-day peri- 
od shall be extended hy the department upon a showing of good cause. 

(b) A separate continued claim shall be filed, on the form prescribed 
and furnished to the claimant by the department, for each period not ex- 
ceeding 14 days subsequent to the period covered by the first claim. A 
continued claim may cover an uninterrupted period of disability of more 
than 1 4 days in any case where the department for good cause finds it nec- 
essary or desirable. 

(c) The department may request additional evidence to accompany or 
supplement a continued claim, if additional evidence can be secured 
without additional fee to the claimant. Upon such request, the claimant 
shall submit to the department additional evidence of the continuance of 
his or her unemployment and disability during the period covered by the 
continued claim. Such evidence shall include a statement as to the facts 
of the claimant's disability by one of the following: 

( 1 ) The physician or practitioner attending the claimant. 

(2) An authorized representative of the hospital or other recognized 
health facility in which the claimant is confined or receiving treatment. 

(3) An examining physician or other authorized representative of the 
department. 

NOTK: Authority cited: Sections 305, 306 and 2602, Unemployment Insurance 
Code. Reference: Section 2706, Unemployment Insurance Code. 

History 

1. Amendment filed 3-12-76; effective thirtieth day thereafter (Register 76, No. 
II). 

2. Amendment of subsections (a) and (c) filed 4-1-82; effective thirtieth day 
thereafter (Register 82, No. 14). 

§ 2706-4. Claims May Be Filed by Mail. 

All claims and other required documents relating thereto may be filed 
by mail except in those cases where the claimant is notified by the depart- 
ment that a personal appearance or examination will be required. Filing 
by mail shall be deemed complete at the time of deposit in the mail, in a 
sealed envelope, with postage paid, addressed to the department. 

NOTt-: Authority cited: Sections 305, 306 and 2602, Unemployment Insurance 
Code. Reference: Section 2706, Unemployment Insurance Code. 

History 
1 . New NoTK filed 4-1-82; effective thirtieth day thereafter (Register 82, No. 14). 

§ 2706-5. Payment of Disability Benefits Pending Appeal 
by Claimant. 

(a) Scope. This section interprets whether disability benefit payments 
continue in situations where the department determines a claimant is ini- 
tially eligible for benefits, but subsequently determines the claimant is in- 
eligible or disqualified for benefits for further days, and the claimant files 
an appeal from the subsequent determination. 

(b) General. If the department finally determines that a claimant is ini- 
tially eligible for disability benefits, subsequently determines that the 
claimant is ineligible, disqualified or subject to a reduction of further 
benefits, and the claimant files a timely appeal from the subsequent deter- 
mination, within 20 days pursuant to Unemployment Insurance Code 
Section 2707.2, and a written election with the department on a pre- 
scribed form ("Notice of Right to Receive Benefits Pending Appeal" DE 
Form 63155CC Rev. 3: 6/86) to have benefits continued and files contin- 
ued claims pending disposition of the appeal, the department shall con- 
tinue to pay benefits until the appeal has been resolved by the decision 
of an administrative law judge, except that benefit payments shall cease 
if the appeal is dismissed or if a criminal complaint for fraud is filed 
against the claimant under Section 2101 of the code (see subdivision (c) 
of Section 1 263 of the code and Section 2602 of the code). 

(c) Claimant Finally Determined Initially Eligible. The department 
has finally determined that a claimant is inifially eligible for disability 
benefits, if, after the filing of a first claim, the department determines that 
all of the following conditions exist: 

( 1 ) The claimant is disabled. 

(2) The claimant has received one or more disability benefits pay- 
ments. 



(3) The claimant has filed a claim in accordance with authorized regu- 
lations, which appear in Title 22, California Code of Regulations, Divi- 
sion 1, Part 2, Chapter 2, Article 4. 

(4) The claimant has a monetarily valid claim. 

(5) The claimant has not exhausted the maximum benefit amount for 
the disability benefit period of the claim. 

(6) The claimant is otherwise eligible. 

(7) The initial determination is not subject to reconsideration under 
subdivision (a) of Secfion 2707.5 of the code. 

(8) Tlie initial benefit amount has not been recomputed under subdivi- 
sion (b) of Secfion 2707.3 and determined to be monetarily invalid. 

(9) The department has not determined that the claimant is ineligible 
for benefits based on a new set of facts or conditions unless the new deter- 
mination of ineligibility meets all the other conditions of this subdivision. 

EXAMPLE 1 . Claim Filing. Claimant A files a first claim for disability 
benefits with a postmark date of September 20. A claims disability begin- 
ning June 30. The department determines A does not have good cause for 
late filing, and under code Section 2706. 1 gives the claim an effective 
date of August 3. A is paid benefits based on that date. A appeals the de- 
partment's denial of benefits for the days from June 30 through August 
2. The department has not determined that A was initially eligible for 
those days. Therefore, pending decision on the appeal, A is not entitled 
to receive payment for any day prior to August 3. The days after August 
2 are not affected by the back dating issue raised by A's appeal, and A 
is entitled to continued payment of benefits for days after August 2. 

EXAMPLE 2. Claim Filing. The department receives a first claim in 
which Claimant B states that the disability began August 10, on which 
date B was examined by a doctor. The doctor's certificate does not sup- 
port a disability. B appeals the department's determinafion of ineligibil- 
ity under Section 2708 of the code. B does not have the right to receive 
benefits pending decision on the appeal because B was not finally deter- 
mined inifially eligible for benefits. 

EXAMPLE 3. Claim Filing. The department determines Claimant C 
is initially eligible for disability benefits. C receives benefits for 28 days, 
but does not return the continued claim for the next period of payment 
until after the 20-day filing period. The department determines that C 
does not have good cause for late filing and holds C ineligible because 
C's claim was not filed timely in accordance with Section 2706-3 of 
these regulafions. C appeals. Since the department has finally determined 
that C was initially eligible, C is enfitled to receive benefits for the disal- 
lowed period pending decision on the appeal. 

EXAMPLE 4. Reconsiderafion of Determination. Claimant D claims 
disability for 56 days because of hernia surgery. There is no indication 
on the claim that the hernia was caused by D's work. The department 
pays D benefits for 35 days and then discovers that D is being paid tempo- 
rary workers' compensation indemnity for the same days of disability at 
the same weekly rate. The department reconsiders the determination and 
determines that D is ineligible under Section 2629 of the code for the peri- 
od of the disability because of duplication of benefits. D appeals. Since 
under subdivision (a) of Section 2707.5 of the code the department may 
reconsider any disability benefit determination prior to the filing of an ap- 
peal, the initial determination was not final, and D is not entitled to re- 
ceive disability benefits pending decision on the appeal. 

EXAMPLE 5. Reconsideration of Computation. Claimant E files for 
and is paid disability benefits. While E is in continued claim status, the 
department recomputes E's claim and determines under Section 2652 of 
the code that E does not have sufficient qualifying wages in the disability 
base period to have a valid claim. E appeals. Since under subdivision (b) 
of Section 2707.5 the department may recompute a claim within one year 
from the beginning date of a disability benefit period, the initial computa- 
tion was not final, and E is not enfitled to receive disability benefits pend- 
ing decision on the appeal. 

(d) The department shall not continue benefits pending the decision of 
an administrative law judge if disability benefits are otherwise limited by 
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operation of law, including but not limited to the following sections of 
the code: 

( 1 ) Section 2626. 1 (benefits to a claimant whose eligibility depends 
upon residence in an approved alcoholic recovery home are limited to 30 
days, with the possibility of extension to an additional 60 days). 

(2) Section 2626.2 (benefits to a claimant whose eligibility depends 
upon residence in an approved drug-free residential facility are limited 
to 45 days, with the possibility of extension to an additional 45 days). 

(3) Section 2628 (the claimant is not entitled to disability benefits for 
any day for which he or she is entitled to unemployment compensation 
benefits under any state or federal unemployment compensation law). 

(4) Section 2629 (the claimant received or is entitled to an amount of 
"other benefits'" as defined in Unemployment Insurance Code section 
2629 under any state or federal workers' compensation or employer's li- 
ability law in an amount which equals or exceeds the amount of disability 
benefits to which the claimant is entitled for the same day during the dis- 
ability benefit period). 

(5) Section 2656 (the amount of disability benefits to which the claim- 
ant is entitled for any day is limited by the amount of wages or regular 
wages received for the same day). (See also. Sections 678, 926, 926.5, 
1252.1, 1252.2, 2656, and 2657.) 

(6) Section 2676 (the claimant may be denied disability benefits for 
any day for which he or she has been disqualified from or forfeits unem- 
ployment compensation benefits under Section 1256, 1257, 1260, 1261, 
or 1 263 of the code). 

(7) Section 2678 (a claimant confined pursuant to commitment or 
court order or certification as a dipsomaniac, drug addict, or sexual psy- 
chopath is not entitled to disability benefits for any day of such confine- 
ment). 

(8) Section 2680 (a claimant is not endtled to disability benefits for any 
day during which he or she is in custody of law enforcement authorities 
in any federal, state, or municipal penal institution, jail, medical facility, 
public or private hospital, or in any other place upon adjudication or con- 
viction of a criminal violafion of a federal, state, or other municipal law 
or ordinance by a court of competent jurisdiction). 

(9) Section 2681 (a claimant is not entitled to disability benefits if he 
or she is disabled due to illness or injury caused by or arising out of the 
commission of, arrest, investigation, or prosecution of any crime that re- 
sults in a felony conviction). 

(10) Secfion 2708 (a claimant is not entitled to disability benefits for 
any period after the period covered by the initial certificate or preceding 
continued claim unless his or her continued claim is supported by the cer- 
tificate of a treafing physician or practitioner authorized pursuant to sec- 
tions 2708 and 2709 to certify State Disability Insurance claims). 

(11) Section 3253 (a claimant is not entitled to disability insurance 
coverage under the state plan if an employer or combination of employ- 
ers of the claimant is solely liable for such coverage under an approved 
voluntary plan or plans). 

EXAMPLE 6. Able to Work. Claimant G is found eligible for disabil- 
ity benefits based on a physical condition that the certifying doctor esti- 
mates will last 20 weeks. The normal recovery expectancy for G's dis- 
ability is from 8 to 10 weeks. At the eighth week of disability, the 
department asks the certifying doctor for a progress report. The reply is 
inadequate to support the confinuance of disability, and G is asked to sub- 
mit to an independent medical examination. The examining doctor re- 
ports that G is able to return to regular and customary work as of the date 
of the examination, and the department denies benefits after that date un- 
der Section 2626 of the code. G appeals. Since the department has finally 
determined G initially eligible for benefits, G is entitled to continued pay- 
ment of benefits pending decision on the appeal, provided G's treating 
physician has certified or condnues to certify G as confinuing to be dis- 
abled. 

EXAMPLE 7. Able to Work. Claimant H is found eligible for benefits 
based on surgery that will disable H for 1 2 weeks. The claimant's surgeon 
examines H at the end of the ninth week of disability, and advises the de- 
partment that H is now able to return to work. The department denies con- 



tinued benefits under Section 2626 and H appeals. H is entitled to receive 
benefits pending decision on the appeal only to the extent that H's contin- 
ued claims are supported by the certificate of a treating physician or prac- 
titioner as required pursuant to Section 2708 of the code. 

EXAMPLE 8. Receipt of Duplicate Benefits. Claimant I is found eligi- 
ble for benefits because of a neck injury suffered in an automobile acci- 
dent. Prior to the accident I had been scheduled for operation to repair an 
industrial hand injury. The scheduled operation is performed during the 
period that I is disabled by the neck injury. Beginning with the date of the 
operation, and for the next four weeks, I is paid temporary workers' com- 
pensafion indemnity at a rate in excess of I's weekly disability benefit 
amount. The department denies benefits for four weeks, under code Sec- 
tion 2629. I appeals. Since I is not entitled to duplicate benefits for the 
same period of disability. I is not entitled to receive benefits for the four 
weeks pending decision on the appeal. 

(e) Fraud, Misrepresentation or Willful Nondisclosure. A claimant 
does not have the nght to receive benefits pending an appeal for any day 
the claimant is subject to disqualificaUon for having made a willful false 
statement or representafion, with actual knowledge of the falsity thereof, 
or has willfully withheld a material fact concerning his or her initial eligi- 
bility and the false statement determination is final (see Section 2675 of 
the code). 

(f) Fraud Conviction. If a claimant is convicted under Section 2101 of 
the code by any court of competent jurisdiction of willfully making a 
false statement or knowingly failing to disclose a material fact to obtain 
or increase benefits, the claimant forfeits any right to benefits for 52 
weeks beginning with the week in which the criminal complaint is filed 
(see subdivision (a) of Section 1263 of the code). 

(g) Pretermination Due Process. A claimant does not have the right to 
continue to receive benefits pending an appeal for any day he or she has 
been found ineligible after having been afforded a pretermination eligi- 
bility review pursuant to Section 2675-1 of these regulations. 

(h) Benefit Overpayment Offsets. A claimant does not have the right 
to a cash refund of benefits previously offset, or payment of any portion 
of his or her continued benefits pending appeal which are subject to offset 
against an overpayment of benefits previously paid under the code if the 
overpayment determination is final (see Sections 2739 and 1379 of the 
code). 

(i) Child Support Intercept. A claimant does not have the right to a 
cash refund of benefits previously intercepted, or payment of any portion 
of his or her continued benefits pending appeal which are subject to inter- 
cept in order to satisfy an unpaid, court-ordered child support obligation 
pursuant to Welfare and Insdtutions Code section 1 1350.5 (also see Sec- 
tion 2630 of the code). 

(j) Recovery or Return to Work. A claimant is not disabled, and conse- 
quendy does not have the right to continue to receive benefits pending 
appeal, for any day on which he or she has reported ability to perform his 
or her regular and customary work or has returned to regular or custom- 
ary work (see Secdon 2626 of the code). 

(k) Nodce to Claimant Regarding Appeal. If the department deter- 
mines that a claimant is initially eligible for benefits and subsequendy de- 
termines that the claimant is ineligible or disqualified, the department 
shall notify the claimant of the right to appeal to an administradve law 
judge. Concurrent vvith the nodfication of the right to appeal, the depart- 
ment shall also nodfy potendally endtled claimants that they may be eli- 
gible for benefits pending the appeal and may elect to continue to receive 
benefits pending the appeal; and that they may be required to repay such 
benefits if the administrative law judge affirms the department's determi- 
nation of ineligibility or disqualificadon. 

(/) Appeal by Claimant. A claimant whom the department inidally de- 
termines to be eligible but subsequently determines ineligible, and who 
files a timely appeal, is entitled to continue to receive benefits pending 
decision on the appeal. However, if the claimant's appeal is untimely be- 
cause it was not filed within 20 days of service of nodce of the depart- 
ment's determinadon, the claimant is not entitled to receive benefits 
pending decision on the appeal. If an administradve law judge dismisses 
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a claimant's appeal for nonappearance, benefit payments to the claimant 
cease immediately upon the department's receipt of that decision, since 
the claimant has had an opportunity for a fair hearing on the appeal. 
NcTl'i:: Authority cited: Sections 305 and 306, California Unemployment Insur- 
ance Code. Reference: Section 2706. California Unemployment Insurance Code; 
andyl/H(';7'((/;/ Federation oflMbor, etal. v. California Eniplovnient Development 
Department ct al. ( 1979) 88 Cal.App.3d. 81 1 , 1 52 Cal. Rptr. W: Mills v. Employ- 
ment Development Department Consent Decree (1988) (Superior Court, Shasta 
County. No. 81784). 

History 

1. New section filed 1-26-89; operative 2-25-89 (Register 89, No. 7). 

2. Amendment of section and NOTE filed 8-8-96; operative 9-7-96 (Register 96, 

No. 32). 

§ 2706-6. Filing and Timeliness of Continued and 

Re-Established Claims for Family Temporary 
Disability Insurance Benefits. 

(a) A separate continued claim must be filed, on the form prescribed 
and furnished to the claimant by the department, containing elements de- 
scribed in Section 2706-2, for each period subsequent to the period cov- 
ered by the first or re-established claim. A claimant or his or her autho- 
rized representative may, within 20 days from either the last day covered 
by the most recent continued claim or from the day he or she receives the 
continued claim form from the department, whichever day is later, file 
a continued claim. The 20-day period will be extended by the department 
upon a showing of good cause. 

(b) An individual must file a re-established claim form, containing 
elements described in Section 2706-2, for Family Temporary Disability 
Insurance benefits not later than the 41st consecutive day following the 
first compensable day with respect to which the claim is made for bene- 
fits. The time will be extended by the department upon a showing of good 
cause. If a re-established claim form is not complete, the claim form will 
be returned to the claimant for completion and it must be completed and 
returned not later than the 10th consecutive day after the date it was 
mailed by the department to the claimant. The time will be extended by 
the department upon a showing of good cause. 

Note: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 2706 and 3301(e), Unemployment Insurance Code. 

History 
1. New section filed 6-23-2004; operative 7-1-2004 pursuant to Government 
Code section 1 1343.4 (Register 2004, No. 26). 

§ 2706.1-1. Employers' Duties Regarding Notification to 
Employees of Potential Disability Insurance 
Benefits and Change of Status. 

NOTE: Authority cited: Secfions 305 and 306, Unemployment Insurance Code. 
Reference: Secfions 1089, 2613 and 2706, Unemployment Insurance Code. 

History 

1. New section filed 10-15-93; operafive 1 1-15-93 (Register 93, No. 42). 

2. Repealer filed 7-23-96; operative 8-22-96 (Register 96, No. 30). 

§ 2707.2-1 . Notices to Claimants. 

History 

1. Repealer filed 4-1-82; effecdve thirtieth day thereafter (Register 82, No. 14). 

§ 2708-1 . Interstate Claims. 

Disability benefits shall not be payable to any claimant who is unem- 
ployed and disabled while outside of this State unless the claimant com- 
plies with Sections 2706-1 through 2706-4 of these regulations. 

NOTE: Authority cited: Secfions 305, 306 and 2602, Unemployment Insurance 
Code. Reference: Section 2708, Unemployment Insurance Code. 

History 
1 . New NoTK filed 4-1-82; effecfive thirtieth day thereafter (Register 82, No. 1 4). 

§ 2708(b)-1 . Warrants the Participation of the Employee. 

(a) Section 2708(b) of the code requires a claimant to establish that the 
serious health condition "warrants the participation of the employee" and 
includes physical assistance and/or psychological comfort as acceptable 
types of care. When a serious health condition renders the care recipient 
unable to attend to his or her own basic medical, hygienic, or nutritional 
needs or safety, or to transport himself or herself to the doctor, then that 



serious health condition warrants the participation of the claimant to pro- 
vide care for that care recipient by physically assisting him or her to ac- 
complish these tasks. Providing reassurance and emotional support that 
is beneficial to a child, spouse, parent, or registered domestic partner with 
a serious health condition is another type of acceptable care. 

EXAMPLE 1. Claimant A's wife has a heart condition that requires 
her to take medication regularly and to a\oid stress-inducing e\ ents. I ler 
father lives in another country and dies there in a car accident. Claimant 
A takes a week off work and accompanies his wife to her father's funeral 
in that country and claims Family Temporary Disability Insurance bene- 
fits. The medical certificate indicates the wife's heart condition does not 
warrant Claimant A's participation in her care. 

Claimant A is not eligible for benefits because his participation w as 
not warranted by his wife's heart condition. Therefore, the time that he 
took off work was not for the purpose of caring for her pursuant to a treat- 
ing physician or practitioner's instruction. 

EXAMPLE 2. Claimant B's sister dies .suddenly in Nevada. As a result 
of her death. Claimant B's father becomes so severely depressed that he 
is incapacitated and cannot take care of his daily needs. He requires coun- 
seling and mental health services in order to cope with his grief. Claimant 
B establishes a claim for Family Temporary Disability Insurance bene- 
fits. The medical certificate indicates the father's serious health condition 
warrants Claimant B's participation in his care. Claimant B takes time off 
work to provide his father with psychological comfort by attending coun- 
seling sessions with him at a mental health clinic and comforting him in 
his home. 

Claimant B may receive benefits, if otherwise eligible, because his fa- 
ther's serious health condition warrants the psychological comfort of 
Claimant B. 

EXAMPLE 3. Claimant C's elderly mother decides to move into an 
apartment upstairs from the one where she currently lives. The mother 
has no serious health condition. Claimant C takes time off work to help 
her mother move into the new apartment. Claimant C establishes a claim 
for Family Temporary Disability Insurance benefits. The medical certifi- 
cate indicates Claimant C's mother does not have a serious health condi- 
tion that warrants Claimant C's participation in her care. 

Claimant C is not eligible for benefits because her mother does not 
have a serious health condition that warranted Claimant C's care. 

(b) A care recipient's serious health condition may also warrant the 
claimant's participation in situations where the claimant is needed to sub- 
stitute for others who are caring for the care recipient, or to make arrange- 
ments for care, such as transfer to a nursing home. 

(c) A care recipient's serious health condition may warrant the partici- 
pation of the care provider intermittently, rather than in one single block 
of time. 

EXAMPLE 1: Claimant A's registered domestic partner undergoes 
radiation for cancer one day every month over 500 miles from their 
home. Claimant A takes two days off work for each radiation appoint- 
ment to accompany her registered domestic partner to and from the ap- 
pointment. Claimant A establishes a claim for benefits supported by a 
medical certificate that indicates her care is warranted for two days every 
month due to her domestic partner's serious health condition. 

Claimant A may receive Family Temporary Disability Insurance 
benefits for the days she takes leave from work, if otherwise eligible. 
NOTE: Authority cited: Secfions 305 and 306, Unemployment Insurance Code. 
Reference: Section 2708, Unemployment Insurance Code. 

History 

1. New section filed 6-23-2004; operative 7-1-2004 pursuant to Government 
Code section 1 1343.4 (Register 2004, No. 26). 

§ 2708(c)-1 . Acceptable Documentation for a Child's Birth, 
Adoption, or Foster Care Placement. 

(a) When filing a claim to bond with a new minor child after birth, 
adoption, or foster care placement, the claimant shall include a photoco- 
py of a supporting document that provides sufficient information to es- 
tablish the relationship between the claimant and the new minor child. 
The department may, at its discretion, accept a supporting document that 
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does not contain all of the information prescribed under this section pro- 
vided that the department can readily obtain the information through rea- 
sonable means or ascertain that there is no intent to defraud. 

(1) A supporting document shall include the child's: 

(A) name. 

(B) date of birth. 

(C) gender. 

(D) social security account number, if available. Absence of child's 
social security account number shall not disqualify claimant. 

(2) If applicable, a supporting document shall also include: 

(A) the date(s) of placement. 

(B) names of the parent(s), custodial parent(s). and/or registered do- 
mestic partner. 

(C) a dated signature of the social worker, director or authorized desig- 
nate. 

(b) To verify the birth of a child, supporting documentation shall be 
provided as follows: 

(1) For maternal, paternal, and registered domestic partner bonding 
claims, any of the following documents is acceptable: 

(A) a photocopy of the child's certified birth certificate listing the 
claimant as a parent. 

(B) a photocopy of the completed hospital or birthing center docu- 
ments attesting to the birth of the child listing the claimant as a parent. 

(C) a letter from the birthing center's or hospital's Director of Medical 
Records or their designate containing all of the following information: 

(i) child's full name, 
(ii) child's gender, 
(iii) child's date of birth, 
(iv) full name of mother. 

(v) full name of father, if known, or registered domestic partner, 
(vi) dated signature of the treating physician or midwife, or Director 
of Medical Records, or their designate as appropriate. 

(2) For paternal non-spouse bonding claims where the claimant is not 
named on a document listed under paragraph ( 1 ) of this subdivision, 
proof of paternity is required. In California, the acceptable supporting 
document is a photocopy of California Department of Child Support Ser- 
vices form Declaration of Paternity, CS-909 revision 5/02, or its subse- 
quent revision. Forproof of paternity outside of California, an equivalent 
supporting document issued by an authorized county, state or equivalent 
government entity may be accepted by the department. 

EXAMPLE 1 . Claimant A, a biological father, submits his wife's post 
partum hospital discharge orders with his claim to bond with his new 
child. The discharge orders list the mother's name, the child's name, gen- 
der, and date of birth. 

This document alone is not sufficient to establish the father's eligibil- 
ity for benefits to bond because it does not name the father as a parent. 
Additional documentation that identifies Claimant A as a parent of the 
child is required to determine eligibility for Family Temporary Disability 
Insurance benefits. 

(c) To verify adoption, a photocopy of any of the following docu- 
ments, or their subsequent revisions, is acceptable: 

( 1 ) Department of Social Services form Notice of Placement, AD-907 
revision 6/01. 

(2) Department of Social Services form Independent Adoption Place- 
ment Agreement, AD-924 revision 7/02. 

(3) a photocopy of a conformed copy of a court order of placement for 
adoption issued within the United States. 

(4) a statement on letterhead from a county, state or equivalent govern- 
ment or private entity that provides adoption placement, stating all of the 
following: 

(A) child's full name. 

(B) child's gender. 

(C) child's date of birth. 

(D) child's social security account number if issued. Absence of 
child's social security account number shall not disqualify claimant. 

(E) residence address where the child is placed. 



(F) full name(s) of the adoptive parent(s). including such person's: 
(i) social security account number(s). Absence of social security ac- 
count number of the adoptive parent(s) shall not disqualify claimant. 

(ii) residence address, 
(iii) date of birth. 

(G) the signature block for the social worker, director or designate 
making the placement shall include all of the following: 

(i) a dated signature. 

(ii) a typewritten name. 

(iii) a direct telephone number. 

(H) an official certification, seal or stamp of approval may be accepted 
by the department, in lieu of the requirements under (4)(G) of this subdi- 
vision. 

(5) a photocopy of the child's adoption certificate from a foreign coun- 
try's competent local authority with a notarized English translation. 

EXAMPLE 2. Claimant B submits a "Pre-Adoptive Agreement" ob- 
tained from a private adoption agency with the Family Temporary Dis- 
ability Insurance claim. Tlie document is on the agency's letterhead and 
provides the child's name and date of birth, date of placement, the adop- 
tive parents' names and address, the social worker's name and dated sig- 
nature. 

Subdivision (c) of Section 2708 of the code does not specify that the 
adoption be final prior to establishing eligibility for benefits; it refers to 
placement of the child in connection with foster care or adoption. Claim- 
ant B may receive Family Temporary Disability Insurance benefits, if 
otherwise eligible, because the document submitted is acceptable in that 
it contains the critical elements, i.e., child's name and date of birth, adop- 
Uve parents' names and addresses, date of placement and the required 
adoption agency information. 

(d) Any of the following documents is acceptable to verify foster care 
placement: 

( 1 ) photocopy of the Department of Social Services form Approval of 
Family Caregiver Home, SOC-815 revision 1 1/02, or its subsequent re- 
vision. 

(2) a statement on letterhead from a county, state, or equivalent gov- 
ernment or private entity that provides foster care placement, stating all 
of the following: 

(A) child's full name. 

(B) child's gender. 

(C) child's date of birth. 

(D) child's social security account number if issued. Absence of 
child's social security account number shall not disquaUfy claimant. 

(E) residence address where the child is placed. 

(F) date of foster care placement including the length of time of the 
placement if a duration has been established. 

(G) full name(s) of the person(s) with whom the foster care placement 
is made, including such person's: 

(i) social security account number(s). Absence of social security ac- 
count number of person(s) with whom the foster care placement is made 
shall not disqualify claimant. 

(ii) residence address. 

(iii) date of birth. 

(H) the signature block for the social worker, director or designate 
making the foster care placement shall include all of the following: 

(i) a dated signature. 

(ii) a typewritten name. 

(iii) a direct telephone number. 

(I) an official certification, seal or stamp of approval may be accepted 
by the department, in lieu of, the requirements under (2)(H) of this subdi- 
vision. 

EXAMPLE 3. Claimant C submits a "Placement Agreement" ob- 
tained from a private foster care agency with her Family Temporary Dis- 
ability Insurance claim. The document is on the agency's letterhead and 
provides the child's name and date of birth, date of placement, the foster 
parents' names and address, the social worker's name and dated signa- 
ture. 
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The document submitted is acceptable in that it contains the critical 
elements, i.e. child's name and date of birth, date of placement, foster 
parents' names and address, social worker's name and dated signature. 
The child's gender, foster parents' dates of birth, and the social worker's 
telephone number can be readily obtained, if necessary, via claimant con- 
tact if not listed on the Family Temporary Disability Insurance claim 
form. This claim is payable, if Claimant C is otherwise eligible. 

EXAMPLE 4. Claimant D submits a "Placement Agreement" ob- 
tained from a private foster care agency with his Family Temporary Dis- 
ability Insurance claim. The document is on the agency's letterhead and 
provides the State of California license number. The document provides 
the child's name and date of birth, date of placement, foster parents' 
names and address, social worker's name and contact numbers, and the 
agency director's dated signature and telephone number. 

The document submitted is acceptable in that it contains the critical 
elements, i.e. child's name and date of birth, date of placement, foster 
parents' names and address, and the social worker's name and telephone 
number. The child' s gender and foster parents' dates of birth can be readi- 
ly obtained, if necessary, via claimant contact if not listed on the Family 
Temporary Disability Insurance claim form. In lieu of the social worker's 
dated signature, the agency director's dated signature is acceptable. This 
claim is payable, if the claimant is otherwise eligible. 

EXAMPLE 5. Claimant E submits a "Placement Letter" obtained 
from an out-of-state Human Services Department with her Family Tem- 
porary Disability Insurance claim. The document is on the agency's let- 
terhead and provides the child's name, gender, foster parents' names, 
date of placement, dated signature of the social worker, and the social 
worker's telephone number. 

The child's date of birth, foster parents' address and date of birth can 
be readily obtained, if necessary, via claimant contact if not listed on the 
Family Temporary Disability Insurance claim form. Although the social 
worker's typewritten name cannot be obtained via telephone contact, her 
dated signature and telephone number are sufficient for the department 
to determine eligibility for benefits. This claim is payable, if the claimant 
is otherwise eligible. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 2706 and 2708, Unemployment Insurance Code. 

History 

1. New section filed 6-23-2004; operative 7-1-2004 pursuant to Government 
Code section 11 343.4 (Register 2004, No. 26). 

2. Amendment filed 2-6-2008; operative 3-7-2008 (Register 2008, No. 6). 



§ 2708(d)-1(a)- Time Period for Suspending Claim While 
Awaiting Response to Request for License 
Verification of Medical Providers. 

(a) When the license status of a physician or practitioner for a State 
Disability Insurance or Family Temporary Disability Insurance claim is 
being determined as required in Section 2708 of the code, the claim shall 
be held in suspense. The term of the suspense while awaiting a response 
to the verification request shall not be more than 90 days. If a response 
to the verification request is not received within this time period, the 
claim will be disqualified. 

NOTH: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 2708, Unemployment Insurance Code. 

History 
1. New section filed 4-20-2007; operative 5-20-2007 (Register 2007, No. 16). 



§ 2708(d)-1(b). Acceptable Documentation for License 
Verification of Medical Providers. 

(b) A determination as to whether a medical provider is duly licensed 
or certified shall be based on receipt or confirmation of one of the types 
of supporting information or documentation listed below: 

(1 ) An official document from the state of foreign licensing or regula- 
tory agency certifying that the medical provider is duly Ucensed or certi- 
fied in the state or foreign country; 



(2) A copy of the medical provider's license or registration bearing the 
official seal or stamp of the state or foreign licensing or regulatory 
agency; 

(3) Completion of the form provided by the department indicating 
whether the provider is duly licensed or cerfified, and bearing the signa- 
ture and official seal or stamp of the licensing or regulatory agency as ap- 
propriate; 

(4) Confirmation of the medical provider's license status by viewing 
the state or foreign country regulatory licensing agency's internet web- 
site established for license verification purposes; 

(5) Confirmation of the medical provider's license status by speaking 
directly with the state or foreign country regulatory or licensing agency 
staff responsible for providing official license verification services. 
NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 2708, Unemployment Insurance Code. 

History 
1. New section filed 4-20-2007; operative 5-20-2007 (Register 2007, No. 16). 

§ 2708(d)-1 (c). Withholding of Benefit Payments During 
License Verification Suspense Period. 

(c) During the 90-day suspense period, no action shall be taken on a 
claim and no benefits shall be paid until the supporting information or 
documentation listed in SecUon 2708(d)-l(b) of these regulations is re- 
ceived. If an acceptable verification is not received within the 90-day pe- 
riod, an otherwise eligible claim shall be disqualified. 
NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 2708, Unemployment Insurance Code. 

History 

1. New section filed 4-20-2007; operafive 5-20-2007 (Register 2007, No. 16). 

§ 2708.1-1. Filing a Claim for Reduced Disability Benefits. 

(a) When, under Secfion 2629 of the code, an individual is entitled to 
receive disability benefits reduced by the amount of temporary disability 
indemnity received for any day, it shall not be necessary that the first 
claim for disability benefits be supported by the certificate of a physician 
as required by Section 2708 of the code to receive the reduced amount 
of disability benefits for such day, only if the claimant meets all of the 
following requirements: 

(1) He or she files a valid claim in accordance with the provisions of 
the code and authorized regulafions, except as provided in Section 
2708.1 of the code. 

(2) He or she furnishes the department a written certification which 
states both of the following: 

(A) The name and address of the physician attending the claimant for 
his industrial injury. 

(B) The date he or she was first examined by or came under the care 
of a physician or practitioner for the continuous period of unemployment 
and disability. 

(3) He or she certifies, to the best of his or her knowledge and belief, 
on a form furnished by the department for each continued claim for dis- 
ability benefits, as the evidence which is prescribed under Section 2708. 1 
of the code, that he or she has received or is entitled to receive temporary 
disability indemnity for the days covered by the continued claim. 

(b) The department shall verify the information that is certified in sub- 
division (a)(3). 

NOTE: Authority cited: Sections 305, 306, and 2602, Unemployment Insurance 
Code. Reference: Sections 2629, 2708, 2708.1, and 2709, Unemployment Insur- 
ance Code. 

History 

1 . New section filed 1 2-22-59; designated effective 1 - 1 -60 (Register 59, No. 22). 

2. Amendment filed 4-1-82; effective thirtieth day thereafter (Register 82, No. 
14). 

§ 2710-1. Filing a Claim for Additional Benefits During 
Hospital Confinement. 

NOTE: Authority cited; Sections 305, 306 and 2602, Unemployment Insurance 
Code. Reference: Sections 2710, 2627 and 2803, Unemployment Insurance Code. 

History 
1 . Amendment filed 1 2-22-59 ; designated effective 1 - 1 -60 ( Register 59 , No . 22 ) . 
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2. Amendment filed 1 1-20-67; designated effective 1 1-30-67 (Register 67. No. 

47.) 

3. Repealer filed 4-1-82; effective thirtieth day thereafter (Register 82, No. 14). 



§ 271 1-1 . Payment of Additional Benefits to a Hospital. 

NOTH: Authority cited: Sections 306 and 2602, Unemployment Insurance Code. 
Reference: Sections 271 1 and 2801, Unemployment Insurance Code. 

History 

1. Amendment filed 1 1-29-57; designated effective 12-9-57 (Register 57, No. 
21 ). See history note to § 125-1. 

2. Repealer filed 4-1-82; effective thirtieth day thereafter (Register 82. No. 14). 



§ 2712-1. Dispute Between Department and a Voluntary 
Plan Where Claim Filed with the Department. 

(a) If an individual files a claim for disability benefits or Family Tem- 
porary Disability Insurance benefits with the department and the depart- 
ment determines that the claimant is eligible for benefits, but that such 
benefits are payable from a voluntary plan and not from the Disability 
Fund, the department shall immediately forward a copy of the claim and 
any medical and other records relating thereto to the voluntary plan insur- 
er, or employer if it be a self-insured plan, with a request that benefits be 
paid from the voluntary plan. If any payment has been made from the Dis- 
ability Fund, a statement of such payments and a request for reimburse- 
ment shall also be forwarded with the copy of the claim. If the voluntary 
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plan insurer or self-insurer concedes coverage and eligibility, prompt re- 
imhursemeni shall be made to the Disability Fund and the claimant shall 
be promptly paid the accumulated excess of benefits, if any, to which he 
or she is entitled. If the voluntary plan insurer or self-insurer denies cov- 
erage, it shall immediately so notify the department and the claimant in 
writing, giving its reason for the denial and, in such event, the department 
shall immediately pay benefits under the claim. 

(b) If a voluntary plan insurer or self-insurer fails to give notice of ac- 
ceptance or denial of coverage within twenty-five (25) days after a copy 
of the claim is mailed or delivered to it, as provided in subdivision (a) of 
this section, such failure shall be deemed to be a denial of coverage, and 
the department shall immediately pay benefits under the claim. 
NOTH; Authority cited: Sections 305, 306 and 2602, Unemployment Insurance 
Code. Reference: Section 2712, Unemployment Insurance Code. 

History 

1 . New section filed 3-14-66; designated effective 3-24-66 (Register 66, No. 7). 

2. Amendment of subsection (a) filed 4-1-82; effective thirtieth day thereafter 
(Register 82. No. 14). 

3. Amendment of subsection (a) filed 7-1-2004 as an emergency; operative 
7-1-2004 (Register 2004, No. 27). A Certificate of Compliance must be trans- 
mitted to OAL by 10-29-2004 or emergency language will be repealed by op- 
eration of law on the following day. 

4. Certificate of Compliance as to 7-1-2004 order transmitted to OAL 
10-25-2004 and filed 12-2-2004 (Register 2004, No. 49). 

§ 2712-2. Dispute Between Department and a Voluntary 
Plan or Different Voluntary Plans Where Claim 
Filed Against a Voluntary Plan. 

(a) If an individual files a claim for disability benefits against a volun- 
tary plan and the voluntary plan insurer or self-insurer determines that 
the claimant is eligible for disability benefits, but that such benefits are 
payable from the Disability Fund or another voluntary plan, the voluntary 
plan insurer or self-insurer with whom the claim was filed shall immedi- 
ately forward a copy of the claim and any medical and other records relat- 
ing thereto to the department or other voluntary plan insurer or self-in- 
surer, as the case may be, with a request that benefits be paid from the 
Disability Fund or the other voluntary plan. If any payment has been 
made from the voluntary plan against which the claim was filed, a state- 
ment of such payments and a request for reimbursement at the Disability 
Fund rate or other voluntary plan rate shall also be forwarded with the 
copy of the claim. If the department or other voluntary plan insurer or 
self-insurer concedes coverage and eligibility, prompt reimbursement 
shall be made to the voluntary plan with which the claim was filed at the 
Disability Fund rate and period or other voluntary plan rate and period, 
as the case may be, and the claimant shall be promptly paid the accumu- 
lated excess of benefits, if any, to which he or she is entitled. If the depart- 
ment or other voluntary plan insurer or self-insurer denies coverage, it 
shall immediately so notify in writing the voluntary plan insurer or self- 
insurer with whom the claim was filed, and the claimant, giving its reason 
for the denial and, in such event, the voluntary plan insurer or self-insurer 
shall immediately pay benefits under the claim at not less than the Dis- 
ability Fund rate. 

(b) If the department or the other voluntary plan insurer or self-insurer 
fails to give notice of acceptance or denial of coverage within twenty- 
five (25) days after a copy of the claim is mailed or delivered to it as pro- 
vided in subdivision (a) of this section, such failure shall be deemed to 
be a denial of coverage and the voluntary plan insurer or self-insurer with 
whom the claim was filed shall immediately pay benefits under the claim 
at not less than the Disability Fund rate. 

(c) Subdivisions (a) and (b) of this section shall also apply to claims 
for Family Temporary Disability Insurance benefits. 

(d) Disclosure authorizations for Family Temporary Disability Insur- 
ance claims. Voluntary plans shall obtain a care recipient's, as defined 
in code section 3302, subdivision (a), authorization to disclose his or her 
medical information before forwarding any medical records to the de- 
partment. The authorization shall accompany any care recipient's medi- 
cal records to the department. The authorization must: 

( 1 ) be in writing 



(2) be in 14-point typeface or larger 

(3) be clearly separate from any other language present on the same 
page 

(4) state the name of the claimant and identify him or her as the care 
provider 

(5) state the name of the physician or practitioner who is authorized to 
disclo.se the care recipient's medical information and identify that indi- 
vidual as the care recipient's treating physician or practitioner 

(6) state that the care recipient authorizes his or her physician or practi- 
tioner to disclose his or her medical information to the care provider, the 
care provider's voluntary plan as the term is used in Chapter 6. Part 2, Di- 
vision 1, of the code commencing with secfion 3251 et seq.. and the Em- 
ployment Development Department 

(7) state that the care recipient authorizes the disclosure solely to sup- 
port the care provider's claim for Family Temporary Disability Insurance 
benefits 

(8) state that the physician or practitioner may disclose 

(A) the care recipient's diagnosis 

(B) the care recipient's Intemafional Classification of Diseases code 
or, where no diagnosis has yet been obtained, a detailed statement of 
symptoms 

(C) a statement setting forth the facts of the care recipient's serious 
health condition that warrants the participation of the care provider 

(D) the date on which the condifion commenced 

(E) probable duration of the condition 

(F) estimated amount of time each day the physician or practitioner be- 
lieves that the care provider is needed to care for the care recipient 

(9) state that the authorization is valid for 1 years from the date the 
voluntary plan receives it or the effecUve date of the claim, whichever is 
first 

(10) state that the care recipient may request a copy of the authoriza- 
tion from the voluntary plan by writing to it at a specified address 

(11) state that the care recipient may revoke the authorization by writ- 
ing to the specified address 

(12) state that the medical information may be used by the voluntary 
plan or the Employment Development Department to determine the care 
provider's eligibility for Family Temporary Disability Insurance bene- 
fits 

(13) include a signature and date line for the care recipient 

(14) instruct authorized representatives, as defined in section 
3302-1 (a), to sign on behalf of the care recipient and indicate the source 
of authority to act for the care recipient. 

NOTE: Authority cited: Sections 305, 306 and 2602, Unemployment Insurance 
Code. Reference: Sections 2708, 2712 and 3306, Unemployment Insurance Code. 

History 

1 . New section filed 3-14—66; designated effective 3-24—66 (Register 66, No. 7). 

2. Amendment of subsection (a) filed 4-1-82; effective thirtieth day thereafter 
(Register 82, No. 14). 

3. New subsections (c)-(d)(14) and amendment of Noti; filed 7-1-2004 as an 
emergency; operative 7-1-2004 (Register 2004, No. 27). A Certificate of Com- 
pliance must be transmitted to OAL by 10-29-2004 or emergenc> language 
will be repealed by operation of law on the following day. 

4. Certificate of Compliance as to 7-1-2004 order, including amendment of sub- 
section (d)( 14), transmitted to OAL 10-25-2004 and filed 12-2-2004 (Register 
2004, No. 49). 



Article 5. Overpayments 

(No reguladons adopted) 



Article 6. Rights of Trainees 

§ 2768-1 . Re-Establishment of Balances— Affidavit. 

(a) If the records relating to a trainee claim have been destroyed under 
proper approval, the trainee shall execute the affidavit provided for in 
Secfion 2768 of the code. The affidavit shall be on a form prescribed by 
the department and shall specify: 
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( 1 ) The date of the prior claim estabUshing the disabiHly benefit year 
which was current at the time of induction into the armed forces. 

(2) The weekly rate and the maximum benefit amount under the prior 
claim, or information with respect to the approximate wages paid him or 
her by employers in employment prior to his or her induction into the 
armed forces. 

(3) The amount of basic and additional benefits paid and the periods 
for which benefits were claimed under the prior claim. 

(4) The department office where the prior claim was filed. 

(b) If a trainee is unable to furnish in an affidavit the detail specified 
by this section, the department shall re-establish his or her unexpended 
balance under his or her prior claim based on the information furnished 
by an affidavit in substantial compliance with this section. The depart- 
ment may verify such information with the trainee's prior employers. 
NOTH: Authority cited: Sections 305, 306 and 2602, Unemployment Insurance 
Code. Reference: Section 2768, Unemployment Insurance Code. 

History 

1. New section filed 12-21-55; designated effective 12-31-55 (Register 55, No. 
18). 

2. Amendment of subsections (a)(2) and (b) filed 4-1-82; effective thirtieth day 
thereafter (Register 82, No. 14). 



§ 2770-1 . Affidavit for New Disability Insurance Claims. 

(a) If the wage records relating to a trainee claim have been destroyed 
under proper approval, the trainee shall execute the affidavit provided for 
in Section 2770 of the code. The affidavit shall be on a form prescribed 
by the department and shall specify the names and the addresses of the 
employers of the trainee during the six calendar quarters immediately 
preceding the date of induction into the armed forces, and the approxi- 
mate wages paid to the trainee by each of such employers in each of such 
calendar quarters. 

(b) If a trainee is unable to furnish in an affidavit the detail specified 

by this section, the department shall establish the amount of wages based 

on the information furnished by an affidavit in substantial compliance 

with this section. The department may verify such information with the 

trainee's prior employers. 

Note: Authority cited: Sections 305, 306 and 2602, Unemployment Insurance 
Code. Reference: Section 2770, Unemployment Insurance Code. 

History 

1. New section filed 12-21-55; designated effective 12-31-55 (Register 55, No. 
18). 

2. New NOTE filed 4-1-82; effective thirtieth day thereafter (Register 82, No. 14). 



Article 7. 



Rights of Industrially Disabled 
Persons 



§ 2777-1 . Affidavit for New Disability Insurance Claims. 

(a) If the wage records relating to a claim of an industrially disabled 
person have been destroyed under proper approval, the industrially dis- 
abled person shall execute the affidavit provided for in Secdon 2777 of 
the code. The affidavit shall be on a form prescribed by the department 
and shall specify the names and the addresses of the employers of the in- 
dustrially disabled person during the calendar quarters immediately pre- 
ceding the commencement of his or her industrial disability which are 
substituted for any quarters excluded from the disability base period, and 
the approximate wages paid to the industrially disabled person by each 
of such employers in each of such calendar quarters. 

(b) If an industrially disabled person is unable to furnish in an affidavit 
the detail specified by this section, the department shall establish the 
amount of wages based on the information furnished by an affidavit in 
substantial compliance with this section. The department may verify 
such informaUon with the industrially disabled person's prior employers. 
NOTE: Authority cited: Sections 305, 306 and 2602, Unemployment Insurance 
Code. Reference: Section 2777, Unemployment Insurance Code. 



History 

1 . New section filed 2-8-74; effective thirtieth day thereafter (Register 74, No. 6). 

2. Amendment of subsection (a) filed 4-1-82; effective thirtieth day thereafter 
(Register 82, No. 14). 



Chapter 3. Additional Benefits 

(No regulations adopted) 



Chapter 3.5. Prorated Benefits 

§ 2851-1 . Disability Benefit Payments to Be Prorated. 

NOTE: Authority cited: Sections 305, 306, 1088 and 2602, Unemployment Insur- 
ance Code. Reference: Section 2801, Unemployment Insurance Code. 

History 

1 . New section filed 12-22-59; designated effective 1-1-60 (Register 59, No. 22). 

2. Repealer filed 3-14-66; designated effective 3-24-66 (Register 66, No. 7). 



Chapter 4. Contributions 

(No regulations adopted) 



Chapter 5. Financial Provisions 



Article 1. Disability Fund 

§ 301 2-1 . Disability Benefit Payments to the Unemployed 
and Noncovered. 

For the purposes of Section 3012 of the code a period of disability shall 
be deemed to commence after employment has terminated if it com- 
mences 

(1) after termination of the employer-employee relationship as de- 
fined by subdivisions (a)(5) and (b) of Secfion 3254-3 of these regula- 
fions or 

(2) after a leave of absence without pay or a layoff without pay as de- 
fined by subdivisions (a)(6) and (b) of Section 3254-3 of these regula- 
tions, provided such leave or layoff extended for a period of fifteen ( 1 5) 
full days before the disability commenced. 

For the purposes of this section such a period of disability is deemed 
to commence at the time an individual becomes unemployed due to in- 
ability to perform his or her regular or customary work because of a men- 
tal or physical condition, even though benefits may not be payable during 
all of such period. 

NOTE; Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 2602 and 3012, Unemployment Insurance Code. 

History 

1. New section filed 1 1-4-61; designated effective 11-14-61 (Register 61, No. 
22). 

2. Amendment filed 4-1-82; effective thirtieth day thereafter (Register 82. No 14). 

3. Amendment of subsections (I) and (2) filed 3-17-89 as an emergency; opera- 
tive 3-17-89 (Register 89, No. 12). A Certificate of Compliance must be trans- 
mitted to OAL within 10 days or emergency language will be repealed on 
7-17-89. 

4. Certificate of Compliance including amendment as to 3-17-89 order trans- 
mitted to OAL 7-14-89 and filed 8-14-89 (Register 89, No. 33). 



Article 2. Disability Administration Account 

(No regulaUons adopted) 



Article 3. 



Disability Benefit Payment 
Account 

(No regulations adopted) 
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Article 4. Extended Liability Account 

§ 31 01-1 .* Disability Benefit Payments to Be Cliarged to 
the Extended Liability Account. 

NOTH: Additional authority cited: Sections 305 and 1088. Unemployment Insur- 
ance Code. Reference : Sections 3 1 1 , 3 1 02, 3 1 03, 3 1 04 and 3 1 05, Unemployment 
Insurance Code. 

History 

1. Amendment fded 12-22-59; designated effective 1-1-60 (Register 59, No. 22). 

2. Repealer filed 3-14-66; designated effective 3-24-66 (Register 66, No. 7). 



*Section 3101-1 shall be inoperative during the calendar years 1959, 1960, and 
1961. (See Section 3105, Unemployment Insurance Code.) 

Article 5. Investments in Buildings 

(No regulations adopted) 



Chapter 6. Voluntary Plans 

§ 3251-1 . Application for Approval of a Voluntary Plan. 

(a) An employer or a majority of the employees employed in this state 
by an employer, or both, may apply to the department for approval of a 
voluntary plan for the payment of disability benefits to the employees so 
electing. Such applications shall be submitted in such manner and on 
such forms as may be prescribed by the department and must be filed with 
the department not later than the requested effective date of the plan, 
which time may be extended by the department not to exceed a period of 
seven days and provided the insurer or self-insurer submits evidence of 
assumption of the risk as of the requested effective date. 

(b) The employer or a group of employees may appoint an admitted 
insurer or any other person, group or association to act as a representative 
in matters relating to the voluntary plan; provided, however, that such ap- 
pointment shall not deprive the employer, the group of employees or any 
individual employee, or any such employee's duly authorized represen- 
tative of the right of self-representation before the department. 

(c) As used in this part the term "disability benefits" means "unem- 
ployment compensation disability benefits" as the latter term is defined 
in Section 140.5 of the code. Unless clearly otherwise provided in the 
code or this part the provisions of the code and of this part applying to the 
rights of individuals eligible for disability benefits payable from the Dis- 
ability Fund are equally applicable to disability benefits payable under 
a voluntary plan. 

NOTE: Authority cited: Sections 305, 306 and 2602, Unemployment Insurance 
Code. Reference: Section 3251, Unemployment Insurance Code. 

History 
1. Amendment of subsections (a) and (b) filed 4-1-82; effective thirtieth day 
thereafter (Register 82, No. 14). 

§ 3253-1. Payment of Disability Benefits Because of 
Simultaneous Coverage. 

Simultaneous coverage is deemed to exist when an individual is cov- 
ered by and entitled to benefits from more than one plan (including one 
or more voluntary plans and the Disability Fund.) Benefits shall be paid 
from the Disability Fund to individuals who are simultaneously covered 
by one or more voluntary plans and the Disability Fund, if they are other- 
wise eligible, in an amount equal to the quotient obtained by dividing the 
daily benefit amount of unemployment compensation disability or Fami- 
ly Temporary Disability Insurance benefits to which the individual 
would be entitled if no part of his or her base period wages had been ex- 
empt from contributions under Section 3252 of the code and if he or she 
were covered only by the Disability Fund, by the number of plans (in- 
cluding voluntary plans and the Disability Fund) under which he or she 
is simultaneously entitled to benefits. 

(a) When an individual is entitled to benefits from the Disability Fund 
during the same disability benefit period for which he or she received 



benefits from a voluntary plan, or plans, the amount of all benefits, at a 
daily rate not exceeding his or her daily benefit rate pursuant to Sections 
2627and 2655 of the code paid or to be paid to him or her under all ap- 
proved voluntary plans during that disability benefit period, shall be de- 
ducted from the benefits payable from the Disability Fund during that 
benefit period. The remaining balance shall be paid to the claimant, if 
otherwise eligible. 

(b) Simultaneous coverage shall be deemed to exist if an individual is 
covered by and eligible from one or more voluntary plans and the Dis- 
ability Fund at the tiine he or she establishes a care recipient period. "Care 
recipient period," as the term is defined in section 3254-^, means all peri- 
ods of family care leave that an individual takes within a 1 2-month peri- 
od, as defined in section 3301(d)-l, to care for the same care recipient. 
The plan or plans under which the care recipient period is established re- 
inain liable for all claims associated with the same care recipient through 
the end of the 1 2-month period, as defined in section 3301 (d)-l , regard- 
less of any change in employment. Liability for Family Temporary Dis- 
ability Insurance benefits remains with the plan or plans that covered the 
individual when the care recipient period was established in accordance 
with the provisions of section 3254-4. 

The amount of all benefits paid by the voluntary plans at a daily rate 
not exceeding the individual's daily benefit rate pursuant to sections 
3301 and 3303 of the code during that 12-month period, as defined in 
section 330 1(d)- 1, shall be deducted from the benefits payable from the 
Disability Fund during that 12-month period, as defined in section 
3301 (d)-l. The remaining balance shall be paid to the individual, if 
otherwise eligible. 

EXAMPLE 1 . Claimant A is employed and covered by both a state 
plan employer and a voluntary plan employer. She is unable to work for 
both employers due to the need to provide care for her seriously ill parent. 
Claimant A establishes valid claims under both the state plan and the vol- 
untary plan. The state plan daily benefit amount is $104.00. 

Claimant A may receive $52.00 a day from the Disability Fund and 
$52.00 a day from the voluntary plan for up to six weeks, if otherwise eli- 
gible. 

EXAMPLE 2. Claimant B is employed and covered by a voluntary 
plan employer and is unable to work due to the need to provide care for 
his seriously ill mother. Claimant B establishes a valid claim and receives 
benefits from the voluntary plan. Claimant B returns to work for the vol- 
untary plan employer and begins concurrent employment for a second 
employer with state plan coverage. Claimant B later is unable to work for 
both employers due to the need to again provide care for his seriously ill 
mother and files a claim with the voluntary plan. 

Liability for Claimant B's Family Temporary Disability Insurance 
claim rests solely with the voluntary plan because the plan or plans under 
which the individual was covered at the commencement of a care recipi- 
ent period remains liable for all periods of family care leave claimed for 
the same care recipient through the end of the 12-month period, as de- 
fined in section 330 1 (d)-l , regardless of whether the need for family care 
leave is consecufive or intermittent. 

EXAMPLE 3. Claimant C, employed by and covered by a voluntary 
plan employer, is unable to work due to the need to provide care for his 
seriously ill mother. Claimant C establishes a valid claim and receives 
benefits from the voluntary plan. Claimant C returns to work for the vol- 
untary plan employer and begins concurrent employment for a second 
employer with state plan coverage. Later, Claimant C is unable to work 
for both employers due to the need to provide care for his seriously ill fa- 
ther and establishes a claim with both the voluntary plan and the state 
plan. 

With respect to the claim for Claimant C"s father, simultaneous cover- 
age exists because Claimant C was concurrently employed when he es- 
tablished the care recipient period for his father. Both plans will therefore 
remain liable for all subsequent claims associated with the father for the 
remainder of Claimant C's 12-month period, as defined in section 
3301 (d)-l . The voluntary plan and the Disability Fund are each liable for 
benefits at one half of the state plan rate. The voluntary plan is liable for 
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the amount, if any, above the slate plan rate for which the individual is 
eligible, as specified by the voluntary plan. 

NOTi:: Authority cited: Sections ."^05, 306 and 2602, Unemployment Insurance 
Code. Reference: Sections 3253, 3301, 3302.1 and 3303. Unemployment Insur- 
ance Code. 

History 

1. Amendment filed 4-1-82; effective thirtieth day thereafter (Register 82, No. 
14). 

2. Amendment of first paragraph, designation of second paragraph as subsection 
(a), new subsection (b) and amendment of Non. filed 7-1-2004 as an emergen- 
cy; operative 7-1-2004 (Register 2004. No. 27). A Certificate of Compliance 
must be transmitted to OAL by 10-29-2004 or emergency language will be re- 
pealed by operation of law on the following day. 

3. Certificate of Compliance as to 7-1-2004 order transmitted to OAL 
10-25-2004 and filed 12-2-2004 (Register 2004, No, 49). 

§ 3254-1 . Minimum Required Provisions for a Voluntary 
Plan. 

To be approved by the department a voluntary plan must meet each of 
the following minimum provisions and in addition provide to the em- 
ployees covered thereby rights greater than those provided in Chapter 2 
of Fart 2 of the code: 

(a) Each voluntary plan must provide weekly rates of benefit payments 
such that each individual covered may be eligible to a weekly rate equal 
to or greater than the weekly rate for which the individual would be eligi- 
ble under the Disability Fund but for his inclusion in the voluntary plan. 

(b) Each voluntary plan must provide to each individual covered not 
less than the same number of disability benefit periods to which he would 
otherwise be entitled under the code and must also provide a maximum 
total amount of benefits such that each individual covered may be entitled 
during a disability benefit period to benefits in a total amount and for a 
maximum period equal to or greater than that which would be payable 
from the Disability Fund but for his or her inclusion in the voluntary plan. 

(c) No voluntary plan may impose restrictions on or exclusions from 
eligibility for benefits in respect to individuals covered by such plans so 
as to deny benefits which would be payable to the individual from the 
Disability Fund but for his or her inclusion in the voluntary plan. 

(d) Except as provided in Sections 3254(h) and 3260 of the code, no 
voluntary plan may require payments by the employees of contributions 
(including amounts designated as premiums) for disability benefits in 
amounts greater than would be required of such individuals if they were 
covered by the Disability Fund. 

(e) Each voluntary plan, in addition to the other requirements of the 
code and these regulations, must provide for daily accrual of benefits to 
each individual covered. For each uninterrupted period of disability the 
individual shall receive not less than he or she would have received under 
the Disability Fund for such period of disability. 

(f) Each employee covered by a voluntary plan shall be furnished ei- 
ther an individual certificate or a copy of a written or printed statement 
which the department has found accurately and fully states the essenfial 
features of the rights and benefits (including ineligibility and disqualifi- 
cation provisions) to which the employee is entitled under the plan. 

(g) The voluntary plan shall state the disability insurance benefits pro- 
vided and the contributions payable by the employees separately from 
those pertaining to other benefits (such as medical care, life, hospitaliza- 
tion, etc.), which may be offered with the plan. 

(h) The filing of a claim for unemployment compensafion disability 
benefits under an approved voluntary plan shall establish a disability 
benefit period for unemployment compensation disability benefits as 
provided in the code and this part. If an individual is paid disability bene- 
fits under a voluntary plan for a period with respect to which he or she 
could not file a valid claim because of insufficient wages in his or her base 
period, the amount of such benefits shall not be deducted from the 
amount of unemployment compensafion disability benefits to which he 
or she may be enfitled at a later fime when his or her base period includes 
sufficient wages to permit him or her to file a valid claim for unemploy- 
ment compensation disability benefits; provided that any benefit pay- 
ment under a voluntary plan during a period of disability shall establish 
a disability benefit period as provided in the code and this part if for the 



day for which such a payment is made the individual at that time has suffi- 
cient wages in his or her base period to permit the filing of a valid claim. 
NOTH: Authority cited: Sections 305, 306 and 2602, Unemployment Insurance 
Code. Reference: Section 3254, Unemployment Insurance Code. 

History 

1. Amendment filed 1 1-29-57; designated effective 12-9-57 (Register 57, No. 
21). See history note to § 125-1. 

2. Amendment filed 8-5-60; designated effective 8-15-60 (Register 60. No. 17). 

3. Amendment filed 11-4-61; designated effective 11-14-61 (Register 61, No. 
22). 

4. Amendment filed 3-14-66; designated effective 3-24-66 (Register 66, No. 7). 

5. Amendment filed 4-1-82; effective thirtieth day thereafter (Reeister 82, No. 
14). 

§ 3254-2. General Provisions for a Voluntary Plan. 

(a) ( 1 ) A volunta.ry plan shall be made available to all California em- 
ployees employed by the employer or all such employees employed in 
the separate establishment of the employer without restricfions or exclu- 
sions, except that the plan need not be made available to: 

(A) Any employee in partial or short-time employment if 

(i) he or she is customarily employed less than half of the tiine during 
the workweek or 

(ii) he or she has been hired for a period not expected to exceed two 
weeks. 

(B) Any employee not in employment, including any employee per- 
forming a kind of service excluded from subject "employment" under 
Part 2 (commencing with Section 2601) of Division 1 of the code. 

(2) Evidence shall be submitted, before final approval, that a majority 
of the employees of the employer or of the separate establishment of the 
employer have consented to the plan. The evidence may be in the form 
of a statement showing the total number of current employees in employ- 
ment by the employer (or in the separate establishment) and the number 
of current employees who consented in writing or by electronic mail, at 
the employee's option, if electronic means are available, to join the plan, 
or if such consent was given by vote in a secret ballot or other free elec- 
tion, the number who voted to join the plan. The records of the employer 
with respect to such consent or vote shall be available to the department. 

(b) A plan which is applicable to fewer than all the establishments of 
the employer in this State shall demonstrate: 

( 1 ) That the "distinct separate establishment" to which the plan relates 
is definitely separated from other operating units of the same employer 
by reason of geographical location. 

(2) That confinement of the plan to fewer than all of the employees of 
the employer employed in this State will not result in a substantial selec- 
tion of risks adverse to the Disability Fund. 

(c) A voluntary plan shall not be approved unless it contains a provi- 
sion that it will be in effect for not less than one year and that no reduction 
in disability benefits or increase in employee contributions for disability 
benefits will be made while the plan is in effect without the approval of 
the department. Approval shall be given only if the department finds that, 
except as provided in Section 3271-1 of these regulations, a majority of 
the employees covered by the plan have consented in writing to the modi- 
fication and that the plan after such modification will continue to meet 
the requirements of the code and of these regulations. 

(d) A voluntary plan shall provide that every employee covered by the 
plan is eligible for benefits under the plan regardless of his or her physical 
or mental condition at the time he or she becomes covered. A voluntary 
plan shall not impose any exclusions from eligibility for benefits with re- 
spect to any employee covered on account of any pre-existing physical 
or mental condition of the employee or his or her family member, as de- 
fined in Section 3302(f) of the code. An employee covered by a voluntary 
plan shall be eligible for benefits under the plan with respect to any unin- 
terrupted period of disability or care recipient period, as defined in sec- 
tion 3254-4, which commences while he or she is covered. For the pur- 
pose of this subdivision: 

(1) A period of disability shall be deemed to commence while an em- 
ployee is covered by a voluntary plan if such employee is, or thereafter 
becomes, unable to perform the regular or customary duties of his or her 
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employment under the voluntary plan because of his or her physical or 
mental condition notwithstanding the fact that benefits may not be imme- 
diately payable under the voluntary plan. 

(2) A care recipient period shall be deemed to commence while an em- 
ployee is covered by a voluntary plan if such employee is. or thereafter 
becomes, unable to perform the regular or customary duties of his or her 
employment under the voluntary plan due to the need to provide care for 
a seriously ill family member, as defined in Section 3302(0 of the code, 
or bond with a new child notwithstanding the fact that benefits may not 
be immediately payable under the voluntary plan. 

(e) Tlie plan shall be made available to all future employees of the em- 
ployer or of the separate establishment without restrictions or exclusion 
except as to employees in partial or short-time employment or em- 
ployees not in employment as described in subdivision (a) of this section. 
All other new employees shall be admissible to coverage under one of the 
following provisions: 

( 1 ) Immediately upon employment. 

(2) Upon the first day of the calendar quarter immediately after the em- 
ployee has completed a period of employment of three months or less. 

(3) At some determinable date not later than the date specified in para- 
graph (2) of this subdivision. 

(f) The plan shall provide under such provisions as the department 
finds reasonable, and not such as to result in a substantial selection of 
risks adverse to the Disability Fund, that any employee who at such time 
is not receiving disability benefits and who did not elect to be covered by 
the plan when first admissible to coverage, may elect coverage under the 
plan and such coverage shall commence in accordance with one of the 
following provisions: 

( 1 ) Immediately upon such election. 

(2) Upon the first day of the calendar quarter immediately after the em- 
ployee has so elected and thereafter completed a period of employment 
of three months or less. 

(3) At some determinable date not later than the date specified in para- 
graph (2) of this subdivision. 

(g) Except as provided in Section 3271-1 of these regulations, the plan 
shall permit any covered employee to withdraw from the plan at the be- 
ginning of any calendar quarter upon the giving of reasonable notice in 
writing to the employer as provided in the plan. 

(h) A voluntary plan may provide for the proration of benefits on ac- 
count of simultaneous coverage. Simultaneous coverage is deemed to ex- 
ist when an individual is covered by and entitled to benefits from more 
than one plan (including voluntary plans and/or the Disability Fund). 
When a voluntary plan provides for proration of disability benefits be- 
cause an individual is simultaneously covered by more than one plan 
such disability benefits shall be not less than the quotient obtained by di- 
viding the sum of the disability benefits to which the individual would be 
entitled if he or she were covered only by the Disability Fund by the num- 
ber of plans under which the individual is simultaneously covered. 
NOTE; Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 3257, 3301, 3302 and 3303, Unemployment Insurance Code. 

History 

1. Amendment filed 11-29-57; designated effective 12-9-57 (Register 57, No. 
21). See history note to § 125-1. 

2. Amendment filed 1 2-22-59; designated effective 1-1-60 (Register 59, No. 22). 

3. Amendment filed 1 1-20-67; designated effective 1 1-30-67 (Register 67, No. 

45). 

4. Amendment of subsection (h) filed 6-8-72; effective thirtieth day thereafter 
(Register 72, No. 24). 

5. Amendment of subsections (a), (d), (e), (g) and (h) filed 4-1-82; effective thir- 
tieth day thereafter (Register 82, No. 14). 

6. Amendment of subsection (d) filed 3-17-89 as an emergency; operative 
3- 1 7-89 (Register 89, No. 1 2). A Certificate of Compliance must be transmitted 
to OAL within 120 days or emergency language will be repealed on 7-17-89. 

7. Certificate of Compliance as to 3-17-89 order transmitted to OAL 7-14-89 and 
filed 8-14-89 (Register 89, No. 33) 

8. Amendment of subsection (a)(2) and Note filed 3-9-2000; operative 4-8-2000 
(Register 2000, No. 10). 

9. Amendment of subsection (d), new subsections (d)(1) and (d)(2), amendment 
of subsections (f) and (h) and amendment of Note filed 7-1-2004 as an emer- 



gency; operative 7-1-2004 (Register 2004, No. 27). A Certificate of C\)ni- 
pliance must be transmitted to OAL by 10-29-2004 or emergency language 
will be repealed by operation of law on the following day. 

10. Certificate of Compliance as to 7-1-2004 order transmitted to OAL 
10-25-2004 and filed 12-2-2004 (Register 2004, No. 49). 

§ 3254-3. Termination of Coverage Under a Voluntary 
Plan. 

(a) Coverage under a voluntary plan may be terminated prior to com- 
mencement of a period of disability by any one of the following condi- 
tions: 

(1) Termination of the voluntary plan by the director in accordance 
with the provisions of Section 3262 of the code and Section 3262-1 of 
these regulations. 

(2) Withdrawal of the voluntary plan by the employer or a majority of 
its employees in accordance with the provisions of subdivision (g) of 
Section 3254 or subdivision (g) of Section 3255 of the code. 

(3) Cancellation of the voluntary plan by an admitted disability insurer 
in accordance with the provisions of Section 3262-2 of these regulations. 

(4) Withdrawal from the voluntary plan by a covered employee in ac- 
cordance with the provisions of subdivision (g) of Section 3254-2 of 
these regulations or subdivision (a) of Section 3271 of the code and sub- 
division (b) of Section 3271-1 of these regulations. 

(5) Termination of the employer-employee relationship. Except when 
subdivision (b) of this section applies, "termination of the employer-em- 
ployee relationship" means that employment ceases with no mutual ex- 
pectation or intention to continue the working relationship. Reasons for 
termination of the employer-employee relationship include, but are not 
limited to, separation, dismissal, resignation, and retirement. 

EXAMPLE 1 . Separation. A, an operating engineer, leaves work at 
the close of the shift on Friday when A and other members of A"s crew 
are informed by the employer that their services are no longer needed be- 
cause the job is in the course of being completed. For any new projects 
the employer will request a general union dispatch of union members. A 
is paid in full on that day. On Sunday A is in an automobile accident. A 
files a disability claim with the voluntary plan. 

A' s disability and inability to perform regular or customary work is not 
in dispute. However, the employer had terminated the employment rela- 
tionship with A prior to commencement of the period of disability, and 
disability benefits are payable from the Disability Fund rather than under 
the voluntary plan. 

EXAMPLE 2. Dismissal. Given a written notice of dismissal in the 
middle of B's shift, effective immediately, because B objected to per- 
forming a "rush job" and because B had consistently taken too much time 
to perform assignments. B's request to retain B's job is rejected. On the 
next day B files a disability claim with the voluntary plan for indefinite 
complaints and nervous instability. 

The employer terminated the employment relationship with B on a day 
when B would have continued to perform regular or customary work had 
B not been dismissed. If B establishes a disability and inability to perform 
regular or customary work, disability benefits are payable from the Dis- 
ability Fund rather than under the voluntary plan. 

EXAMPLE 3. Resignation. C is employed full time and also en- 
rolled in several courses at a local university. C voluntarily resigns C\s 
employment to concentrate on C's education with a full program of 
study. During the period of employment C was under frequent medical 
treatment for infectious eczematoid dermatitis but lost no time from 
work. Within two weeks of terminating employment C s condition wors- 
ens and C withdraws from school for intensive treatment in a hospital. C 
files a disability claim with the voluntary plan. 

C's disability and inability to perform regular or customary work is not 
in dispute. However, C voluntarily terminated the employment relation- 
ship with the voluntary plan employer prior to commencement of the pe- 
riod of disability. If C can establish an attachment to the labor market, dis- 
ability benefits are payable from the Disability Fund rather than under the 
voluntary plan. 
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EXAMPLE 4. Retirement. D, a janitor, seventy years of age, retires 
because D wishes to take a well-earned rest and because D feels the job 
is getting too heavy for D"s age. D has not seen a doctor for approximate- 
ly one year prior to the termination of employment. D plans to seek light- 
er work. Within two weeks of terminating employment D contracts pneu- 
monia and files a disability claim with the voluntary plan. 

D's disability and inability to perform regular or customary work is not 
in dispute. However, D voluntarily retired and terminated the employ- 
ment relationship prior to commencement of the period of disability. If 
D can establish that D remains attached to the labor market, disability 
benefits are payable from the Disability Fund rather than under the volun- 
tary plan. 

(6) Leave of absence without pay or a layoff without pay if the leave 
or layoff extends for a period of fifteen (15) full days before the period 
of disability commences. Except when subdivision (b) of this section ap- 
plies, "leave of absence*' and "layoff mean that something other than a 
permanent termination of the employment relationship is indicated at the 
time an individual's work comes to an end, or the employment ceases be- 
cause of factors beyond the employee's or the employer's control. A 
leave of absence from work is granted by the employer for many reasons. 
Reasons for a layoff include the following: 

(A) Temporary disciplinary action. 

(B) Lack of work. The term "lack of work" indicates termination of 
employment because the commodity or activity provided by the business 
is no longer in sufficient demand to require the services of the individual, 
however the individual would be subject to recall if more work devel- 
oped; or because an on-call employee who accepts temporary assign- 
ments is laid off at the completion of an assignment with the expectation 
that another assignment will be provided in the future. 

(C) Material shortage. The term "material shortage" indicates the lack 
of some component necessary to make a final product, i.e., in a steel 
mill — lack of coal, ore, etc.; in a cannery — lack of the products being 
canned, cans, etc.; in the automotive industry — lack of steel, parts, etc. 

(D) Season of activity ends. The term "season of activity ends" indi- 
cates termination of employment because of the seasonal nature of the 
work, i.e., lumbering ceases because of weather; canning stops because 
crop not in season; fishing stops because the fish run ends; track closes 
because racing seasons ends. 

EXAMPLE 1. Leave of Absence. A is granted an indeterminate 
leave of absence without pay in order to assist in the care of a sick daugh- 
ter and because A is "worn out" caring for the daughter while also work- 
ing. On the fifteenth day following the last day of work A is severely in- 
jured in an automobile accident and files a disability claim with the 
voluntary plan. 

A day is defined in Section 125-1 of these regulations as the 24— hour 
period beginning at midnight and ending the following midnight. There- 
fore, a disability which occurs on the 15th day after leaving work is not 
one that occurred 15 full days after the last day worked. Disabihty bene- 
fits are payable under the voluntary plan. 

EXAMPLE 2. Layoff Due to Lack of Work. B, an out-of-doors pipe 
tester, is laid off without pay because work was slow on account of the 
weather. B checks with the employer several times in the following week 
but no work was available. Subsequently B is terminated as of the last day 
worked when B does not contact the employer for thirty days. B files a 
disability claim with the voluntary plan because B was admitted to a hos- 
pital, suffering from acute alcoholism, on the fifteenth day following the 
last day of work. 

A day is defined in Section 125-1 of these regulations as the 24-hour 
period beginning at midnight and ending the following midnight. There- 
fore, a disability which occurs on the 1 5th day after leaving work is not 
one that occurred 1 5 full days after the last day worked. Disability bene- 
fits are payable under the voluntary plan. 

EXAMPLE 3. Layoff on On-Call Employee. C works through a 
temporary employment agency. For the past two years C as been working 
"pretty steady" on assignments provided by this agency. There have been 



periods of employment and indefinite periods of unemployment. C com- 
pletes an assignment and is laid off without pay until such time as another 
assignment may be available. On the fifteenth day following the last day 
of work C is severely injured in a motorcycle accident and files a disabil- 
ity claim with the voluntary plan. 

A day is defined in Section 125-1 of these regulations as the 24-hour 
period beginning at midnight and ending the following midnight. There- 
fore, a disability which occurs on the 15th day after leaving work is not 
one that occurred 15 full days after the last day worked. Disability bene- 
fits are payable under the voluntary plan. 

EXAMPLE 4. Layoff Due to Material Shortage. D, a fish cannery 
worker, is laid off without pay because fishing has been poor. D is subject 
to recall to work at any time until the fish packing season officially ends. 
On the fifteenth day following the last day of work D has a congestive 
heart failure and files a disability claim with the voluntary plan. 

A day is defined in Section 125-1 of these regulations as the 24-hour 
period beginning at midnight and ending the following midnight. There- 
fore, a disability wliich occurs on the 15th day after leaving work is not 
one that occurred 15 full days after the last day worked. Disability bene- 
fits are payable under the voluntary plan. 

EXAMPLE 5. Layoff Due to End of Season. E. a laborer for a fruit 
packing company, is laid off without pay at the close of the season, and 
there will be no more work for E until the commencement of the next sea- 
son in nine months. Under the collecfive bargaining agreement in force 
between E's union and the employer, E has employment rights based 
upon seniority. E immediately seeks other work as a laborer although em- 
ployment opportunities are scarce in the small community. On the fif- 
teenth day following the last day of work E fractures a femur and files a 
disability claim with the voluntary plan. 

A day is defined in Section 125-1 of these regulafions as the 24-hour 
period beginning at midnight and ending the following midnight. There- 
fore, a disability which occurs on the 15th day after leaving work is not 
one that occurred 15 full days after the last day worked. The employer- 
employee relafionship had been merely suspended rather than termi- 
nated. Benefits are payable under the voluntary plan. 

(b) Notwithstanding the provisions of subdivision (a) of this section, 
coverage under a voluntary plan shall not be terminated during the ex- 
tended period where the employer-employee relationship is considered 
to be confinued under any one of the following conditions: 

(1) When a voluntary plan elects to extend its benefits for a specified 
longer period than required by subdivision (a) of this secfion. 

(2) When a voluntary plan covered employee becomes disabled on the 
date coverage under the voluntary plan would otherwise be terminated. 
For the purposes of this subdivision, "date" means year, month and day, 
ending at midnight of that day. This is consistent with the definition of 
"day" as defined in Section 1 25-1 of these regulations as the 24-hour pe- 
riod beginning at midnight and ending the following midnight. Coverage 
shall not be deemed terminated at the fime (hour and minute) the cessa- 
tion of work occurs. 

EXAMPLE 1. Disability on Voluntary Plan Termination Date. A 
normally works from 6:00 a.m. to 3:00 p.m. A is discharged at 9:00 a.m. 
because A is intoxicated. On that same day A severely injures A's back 
at 5:00 p.m. at home while lifting work tools from the car. A files a dis- 
ability claim with the voluntary plan. 

Disability benefits are payable under the voluntary plan because A be- 
came disabled before midnight on the day that the employer-employee 
relationship was terminated. 

(3) When a covered employee is on a leave of absence or a layoff and 
receives wages from the voluntary plan employer allocable to days of the 
period of leave of absence or layoff. Coverage shall not be deemed termi- 
nated until the leave of absence without pay or the layoff without pay ex- 
tends for a period of 15 full days following the last day for which wages 
were paid before the period of disability commences. 

EXAMPLE 1 . Disability Within 1 5 Full Days of Layoff. A is laid off 
when A's plant closes for the annual vacation period of two weeks, and 
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A rcccixes vacation pay for that Iburteen-day period. On the fifteenth 
day following the last day of work, A is advised by the employer that 
there is no work available for A but that A will be called back whenever 
work is available. A has been under medical treatment that did not pre- 
vent A from performing A's regular and customary work. A is advised 
by A's physician that surgery will now be necessary, and A enters a hos- 
pital for the surgery on the twenty-ninth day following the last day of 
work. A files a disability claim with the voluntary plan. 

A day is defined in Section 125-1 of these regulations as the 24-hour 
period beginning at midnight and ending the following midnight. There- 
fore, a disability which occurs on the 1 5th day after leaving work is not 
one that occurred 15 full days after the last day worked. Disability bene- 
fits are payable under the voluntary plan. 

COMMENTS. If the employer-employee relationship has been ter- 
minated, the receipt of severance payments, earned but unpaid vacation 
pay or holiday pay, and earned but unpaid sick pay, paid because of ter- 
mination of employment, does not extend coverage under a voluntary 
plan after the date of the termination (see Sections 1265, 1265.5, and 
1265.7 of the code.) 

(4) When a covered employee is on a leave of absence without pay or 
a layoff without pay and becomes disabled from one medical condition 
within 1 5 full days following the last day of work and then suffers a sec- 
ond or more unrelated disabling condition before a recovery from the dis- 
ability for which a disability claim is initially filed with the voluntary 
plan. Coverage shall not be deemed terminated at any time during the 
uninterrupted period of disability due to overlapping disabling condi- 
tions. 

EXAMPLE 1 . Leave of Absence without Pay. A is granted an inde- 
terminate leave of absence without pay because of pregnancy and A's 
plans for motherhood. At that time A is able to perform A's regular or 
customary work but on the fifteenth day following the last day of work 
the baby is bom. A files a disability claim with the voluntary plan with 
a physician's certificate for a six-week postpartum period of disability. 
In the fifth week following the birth of the baby A suffers a gallbladder 
problem requiring a cholecystectomy. A's physician extends the period 
of disability for another six weeks. 

A day is defined in Section 125-1 of these regulations as the 24-hour 
period beginning at midnight and ending the following midnight. There- 
fore, a disability which occurs on the 15th day after leaving work is not 
one that occurred 15 full days after the last day worked. A is eligible for 
disability benefits from the voluntary plan for approximately twelve 
weeks or until the continuous period of unemployment and disability 
ends (see subdivision (c) of Section 2608-1 and subdivision (d) of Sec- 
tion 3254—2 of these regulations). 

(5) When a covered employee is terminated or laid off without pay or 
given a leave of absence without pay while receiving "other benefits" as 
that term is used in Section 2629 of the code and then suffers a second 
or more unrelated disabling condition for days such "other benefits" are 
received. Coverage shall not be deemed terminated at any time during the 
uninterrupted period of disability due to overlapping disabling condi- 
tions notwithstanding the fact that disability benefits may not be immedi- 
ately payable under the voluntary plan. 

EXAMPLE 1 . Leave of Absence While Receiving Other Benefits. A 
receives temporary workers' compensation benefits for an industrial in- 
jury arising out of and in the course of A's employment. While still dis- 
abled, the voluntary plan employer advises A that the plant is closing im- 
mediately in the city where A resides, and there will be no more work 
available for A. A continues to receive workers' compensation benefits 
for a total of six months of benefits. Two weeks before A receives a final 
examination and discharge by the workers' compensaUon insurer's phy- 
sician, A is informed by A's private physician that A should not attempt 
to work again because of chronic rheumatoid arthritis and heart disease. 
A files a disability claim with the voluntary plan. 

J3isability benefits are payable to A under the voluntary plan for days 
immediately following termination of payments of temporary workers' 
compensation. The voluntary plan is liable for the maximum period pay- 



able under the voluntary plan for a continuous period of unemployment 
and disability, although from overlapping industrial and non-indu.strial 
disabling conditions, which commenced while the voluntary plan was in 
effect (see subdivision (c) of Section 2608-1 and subdivision (d) of Sec- 
tion 3254-2 of these regulations). 

(6) When a covered employee becomes disabled after leaving work 
due to a trade dispute. Coverage shall not be deemed terminated as long 
as the trade dispute is in active progress. 

EXAMPLE 1 . Trade Dispute. A leaves work because of a trade dis- 
pute and becomes disabled sixty days later while the trade dispute re- 
mained in active progress. A has not resigned from A's employment. A 
files a disability claim with the voluntary plan. 

Disability benefits are payable under the voluntary plan because A he- 
came disabled while the trade dispute was in active progress. A strike or 
trade dispute simply suspends the employer-employee relationship and 
does not terminate it. The circumstances under which A left work do not 
constitute a leave of absence without pay or a layoff without pay. 
NOTE; Authority cited: Sections 305, 306 and 2602, Unemployment Insurance 
Code. References: Sections 1265, 1265.5, 1265.7. 2608, 2629, 3254, 3255. 3262. 
and 3271, Unemployment Insurance Code. 

History 

1. New section filed 3-17-89 as an emergency; operative 3-17-89 (Register 89, 
No. 12). A Certificate of Compliance must be transmitted to OAL within 120 
days or emergency language will be repealed on 7-17-89. 

2. Certificate of Compliance including amendment as to 3-17-89 order trans- 
mitted to OAL 7-14-89 and filed 8-14-89 (Register 89, No. 33). 

3. Amendment of subsections (a)(l)-(2) filed 11-9-2004; operative 12-9-2004 
(Register2004, No. 46). 

§ 3254-4. Termination of Family Temporary Disability 

insurance Coverage Under a Voluntary Plan. 

Once a 1 2-month period is established, liability for Family Temporary 
Disability Insurance benefits may change during the 12-month period by 
virtue of new employment and/or new plan coverage. Liability for cover- 
age during a single 12-month period may involve multiple plan liabili- 
ties. 

Liability for Family Temporary Disability Insurance benefits remains 
with the plan or plans that covered the employee when the care recipient 
period was established. 

"Care recipient period" means all periods of family care leave that an 
employee takes within a 12-month period, as defined in Section 
3301 (d)-l, to care for the same care recipient. 

(a) Coverage under a voluntary plan may be terminated prior to com- 
mencement of a period of family care leave by any one of the following 
conditions: 

(1) Termination of the voluntary plan by the director in accordance 
with the provisions of Section 3262 of the code and Section 3262-1 of 
these regulations. 

(2) Withdrawal of the voluntary plan by the employer or a majority of 
its employees in accordance with the provisions of subdivision (g) of 
Section 3254 or subdivision (g) of Section 3255 of the code. 

(3) Withdrawal from the voluntary plan by a covered employee in ac- 
cordance with the provisions of subdivision (g) of Section 3254-2 of 
these regulations or subdivision (a) of Section 327 1 of the code and sub- 
division (b) of Section 3271-1 of these regulaUons. 

(4) Termination of the employer-employee relationship. Except when 
subdivision (b) of this section appHes, "terminafion of the employer-em- 
ployee relationship" means that employment ceases with no mutual ex- 
pectation or intention to continue the employment relationship. Reasons 
for termination of the employer-employee relationship include, but are 
not limited to, separation, dismissal, resignation, and retirement. 

EXAMPLE 1 . Separation. Claimant A, an operating engineer, leaves 
work at the close of the shift on Friday when Claimant A and other mem- 
bers of Claimant A's crew are informed by the employer that their ser- 
vices are no longer needed because the job is being completed. For any 
new projects the employer will request a general union dispatch of union 
members. Claimant A is paid in full on that day. On Sunday, Claimant 
A's father suffers a severe stroke that warrants Claimant A's immediate 
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participation to provide care. Claimant A establishes a Family Tempo- 
rary Disability Insurance claim with the voluntary plan. The medical cer- 
tificate confirms that Claimant A's care is warranted beginning Sunday 
due to his father's serious health condition. 

Claimant A's inability to perform regular or customary work due to the 
need to provide care is not in dispute. However, the employer had termi- 
nated the employment relationship with Claimant A prior to the com- 
mencement of the period of family care leave, and, therefore Family 
Temporary Disability Insurance benefits are payable from the Disability 
Fund rather than the voluntary plan. 

EXAMPLE 2. Liability During a Twelve-Month Period. Claimant B 
establishes a claim for Family Temporary Disability Insurance benefits 
under the voluntary plan beginning January 3 to care for her seriously ill 
daughter. The medical certificate confirms that Claimant B's care is war- 
ranted beginning January 3 due to her daughter's serious health condi- 
tion. Claimant B serves a seven-day waiting period January 3 through 
January 9 and receives two weeks of benefits under the voluntary plan 
through January 23. Claimant B returns to work for the voluntary plan 
employer on January 24. She leaves work at the close of the shift on Janu- 
ary 28 when the employer informs her that her services are no longer 
needed because the job is completed. Claimant B is paid in full on Janu- 
ary 28. 

On January 30, her daughter's serious health condition warrants fur- 
ther care. Claimant B establishes a Family Temporary Disability Insur- 
ance claim with the voluntary plan to provide care for her daughter. The 
medical certificate confirms that Claimant B's care is warranted begin- 
ning January 30 due to her daughter's serious health condition. 

The voluntary plan is liable for benefits commencing January 30 be- 
cause liability for Family Temporary Disability Insurance benefits re- 
mains with the plan that covered the employee when the care recipient 
period was established. 

(5) Leave of absence without pay or a layoff without pay if the leave 
or layoff extends for a period of fifteen ( 1 5) full days before the period 
of family care leave commences. Except when subdivision (b) of this sec- 
tion applies, "leave of absence" and "layoff mean that something other 
than a permanent termination of the employment relationship is indicated 
at the time an individual's work comes to an end, or the employment 
ceases because of factors beyond the employee's or the employer's con- 
trol. A leave of absence from work is granted by the employer for many 
reasons. Reasons for a layoff include the following: 

(A) Temporary disciplinary action. 

(B) Lack of work. The term "lack of work" indicates termination of 
employment because the commodity or activity provided by the business 
is no longer in sufficient demand to require the services of the individual, 
however the individual would be subject to recall if more work devel- 
oped; or because an on-call employee who accepts temporary assign- 
ments is laid off at the completion of an assignment with the expectation 
that another assignment will be provided in the future. 

(C) Material shortage. The term "material shortage" indicates the lack 
of some component necessary to make a final product, i.e., in a steel 
mill — lack of coal, ore, etc.; in a cannery — lack of the products being 
canned, cans, etc.; in the automotive industry — lack of steel, parts, etc. 

(D) Season of activity ends. The term "season of activity ends" indi- 
cates termination of employment because of the seasonal nature of the 
work, i.e., lumbering ceases because of weather; canning stops because 
crop not in season; fishing stops because the fish run ends; track closes 
because racing seasons ends. 

EXAMPLE 1 . Leave of Absence. Claimant A is granted an indetermi- 
nate leave of absence without pay. On the 15th day following the last day 
of work Claimant A's mother suffers a severe stroke that warrants Claim- 
ant A's participaUon to provide care. The medical certificate confirms 
that Claimant A's care is warranted due to her mother's serious health 
condition. 

A day is defined in Section 125-1 of these regulafions as the 24-hour 
period beginning at midnight and ending the following midnight. There- 
fore, a period of family care leave which occurs on the 1 5th day after 



leaving work is not one that occurred 15 full days after the last day 
worked. Family Temporary Disability Insurance benefits are payable un- 
der the voluntary plan. 

(b) Notwithstanding the provisions of subdivision (a) of this section, 
coverage under a voluntary plan shall not be terminated under any one 
of the following conditions: 

( 1 ) When a voluntary plan elects to extend its benefits for a specified 
longer period than required by subdivision (a) of this section. 

(2) When a voluntary plan covered employee begins a period of family 
care leave on the date coverage under the voluntary plan would otherwise 
be terminated. For the purposes of this subdivision, "date" means year, 
month and day. ending at midnight of that day. This is consistent with the 
definifion of "day" as defined in Section 125-1 of these regulations as the 
24-hour period beginning at midnight and ending the following mid- 
night. Coverage shall not be deemed terminated at the time (hour and 
minute) the cessaUon of work occurs. 

(A) Claims for Family Temporary Disability Insurance benefits for the 
same care recipient that are established with the plan prior to termination 
of the employer-employee relationship remain the liability of that plan 
through the end of the 1 2-month period regardless of whether the need 
for family care is continuous or intermittent. 

(B) Claims for Family Temporary Disability Insurance benefits care 
recipients for whom no Family Temporary Disability Insurance claim 
was established before the termination of the employer-employee rela- 
fionship are not the liability of the voluntary plan that covered the em- 
ployee prior to the termination. 

(3) When a covered employee is on a leave of absence or a layoff and 
receives wages from the voluntary plan employer allocable to days of the 
period of leave of absence or layoff. Coverage shall not be deemed termi- 
nated until the leave of absence without pay or the layoff without pay ex- 
tends for a period of 15 full days following the last day for which wages 
were paid before the period of family care leave commences. 

(A) The plan under which the employee was covered beginning with 
the last day worked and for 15 full days after a leave of absence without 
pay or layoff without pay remains liable for all periods of family care 
leave claimed for the same care recipient through the end of the 
12-month period regardless of whether the need for family care leave is 
consecutive or intermittent. 

(B) Claims for care recipients for whom no Family Temporary Dis- 
ability Insurance claim was established before the 1 5th full day after the 
last day worked after a leave of absence without pay or layoff without pay 
are not the liability of the voluntary plan that covered the employer prior 
to the 15th full day. 

(4) When a covered employee begins a period of family care leave af- 
ter leaving work due to a trade dispute. Coverage shall not be deemed ter- 
minated as long as the trade dispute is in acfive progress. 

(5) When a covered employee becomes disabled due to pregnancy and 
begins a period of family care leave to bond with that child. Coverage 
shall not be deemed terminated at any time during the disability benefit 
period as defined in SecUon 3302.1(c) of the code. 

EXAMPLE 1. Pregnancy and Bonding. Claimant A is unable to work 
due to a pregnancy-related disability. Her last day of work is October 20, 
2005. She applies for and receives disability benefits from the voluntary 
plan for the period from October 21, 2005 through December 31. 2005. 
Claimant A establishes a Family Temporary Disability Insurance claim 
with the voluntary plan to bond with her new child who was born on No- 
vember 20. 2005. Claimant A claims benefits for the six-week period be- 
ginning January 1 , 2006. 

Secfion 3302.1(c) of the code provides that periods of disability for 
pregnancy, and periods of family care leave for bonding associated with 
the birth of that child are considered to be one disability benefit period. 
Therefore, Family Temporary Disability Insurance benefits are payable 
under the voluntary plan beginning January 1 . 2006, if otherwise eligible. 

EXAMPLE 2. Pregnancy and Bonding. Claimant B is unable to work 
due to a pregnancy-related disability. Her last day of work is October 20, 
2005. She applies for and receives disability benefits from the voluntary 
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plan for the period from October 21, 2005 through December 31, 2005. 
Claimant B does not return to work before establishing a Family Tempo- 
rary Disability Insurance claim with the voluntary plan to bond with her 
new child who was born on November 20, 2005. Claimant B claims bene- 
fits for the six-week period beginning March 1. 2006. 

Section 3302.1(c) of the code provides that periods of disability for 
pregnancy, and periods of family care leave for bonding associated with 
the birth of that child are considered to be one disability benefit period. 
Therefore. Family Temporary Disability Insurance benefits are payable 
under the voluntary plan beginning March 1, 2006, if otherwise eligible. 
The fact that Claimant B did not retum to work does not affect waiting 
period waiver as provided in Section 3302.1(c) of the code. 

EXAMPLE 3. Pregnancy and Bonding. Claimant C is unable to work 
due to a pregnancy-related disability. Her last day of work is October 20, 

2005. She applies for and receives disability benefits from the Disability 
Fund for the period from October 21, 2005 through December 31, 2005. 

Claimant C terminates that employment and begins work for a volun- 
tary plan employer January 1 , 2006 through February 28, 2006. Claimant 
C is covered under the voluntary plan beginning January 1 . 2006. Claim- 
ant C establishes a Family Temporary Disability Insurance claim with the 
voluntary plan to bond with her new child who was bom on November 
20, 2005. Claimant C claims benefits for the six-week period beginning 
March 1,2006. 

Section 3302.1(c) of the code provides that periods of disability for 
pregnancy, and periods of family care leave for bonding associated with 
the birth of that child are considered to be one disability benefit period. 
Therefore, because the Disability Fund paid disability benefits for the 
pregnancy-related disability. Family Temporary Disability Insurance 
benefits for bonding are payable under the Disability Fund. The Family 
Temporary Disability Insurance benefits are payable beginning March 1 , 

2006, if otherwise eligible, without requiring a second waiting period. 
The fact that Claimant C returned to work does not affect waiting period 
waiver as provided in Section 3302.1(c) of the code. 

NOTE; Authority cited: Sections 305, 306 and 2602, Unemployment Insurance 
Code. Reference: Sections 1265, 2608, 2629. 3254, 3255, 3262, 3271, 3302 and 
3302.1, Unemployment Insurance Code. 

History 

1. New section filed 7-1-2004 as an emergency; operative 7-1-2004 (Register 
2004, No. 27). A Certificate of Compliance must be transmitted to OAL by 
10-29-2004 or emergency language will be repealed by operation of law on the 
following day. 

2. Certificate of Compliance as to 7-1-2004 order, including amendment of NOTH, 
transmitted to OAL 10-25-2004 and filed 12-2-2004 (Register 2004, No. 49). 

§ 3254(i)-1 . Risks Adverse to the Disability Fund. 

NOTE: Authority cited: Sections 305, 306 and 2602, Unemployment Insurance 
Code. Reference: Section 3254, Unemployment Insurance Code. 

History 

1 . New section filed 1 1-4-61 as a renumbering and amendment of former Section 
3254(h)-l. Appeal filed with California Unemployment Insurance Appeals 
Board; secdon refiled 4-13-62, designated effective 4-23-62 (Register 62, No. 
7). 

2. Editorial correction (Register 62, No. 12). 

3. Repealer filed 1 1-20-67; designated effective 1 1-30-67 (Register 67, No. 47). 

§ 3254(i)-2. Risks Adverse to the Disability Fund. 

(a) Approval of a voluntary plan or a group of voluntary plans under- 
written by an admitted disability insurer shall not be given if the approval 
would result in a substantial selection of risks adverse to the Disability 
Fund. 

(b) For the purposes of this section the following apply: 

( 1 ) The age of the employees or claimants may be either the age in 
years regardless of the nearest birthday or the age in years to the nearest 
birthday, except as provided in subdivision (c)(1)(B) of this section. 

(2) "Wages" includes all wages as defined in Section 940 of the code. 

(3) "The four calendar quarters of computation" means: 

(A) If the day on which the department receives an application for ap- 
proval of a plan or the day on which the plan becomes effective, whichev- 
er is later, or the day on which the department receives information result- 
ing from a recanvass under subdivision (g)(3), (g)(4), or (k)(3) of this 



section is in January, February, or March, the four calendar quarters en- 
ded in the next preceding month of June; 

(B) If such day is in April, May, or June, the four calendar quarters en- 
ded in the next preceding month of September; 

(C) If such day is in July, August, or September, the four calendar 
quarters ended in the next preceding month of December; 

(D) If such day is in October, November, or December, the four calen- 
dar quarters ended in the next preceding month of March. 

(4) "Fiscal year" means any 12-month period from July 1 through the 
succeeding June 30. 

(c) (1) The director shall not later than June 1 preceding each fiscal 
year establish standards for approval with respect to sex and age for that 
fiscal year. Standards for approval with respect to sex and age shall be 
established as follows: 

(A) The "standard for approval" with respect to sex shall be ninety- 
five percent (95%) of the average of the percentages of females in subject 
employment during each of the four calendar quarters ending with the 
most recent fourth calendar quarter for which an official compilation 
computed from a random sample expanded to represent one hundred per- 
cent ( 1 00%) of all subject employment has been certified by the director. 
The computation shall exclude all male and female employees paid 
wages during such four calendar quarters in an amount less than the 
amount required under Secfion 2652 of the code to establish a valid 
claim. 

(B) The "standard for approval" with respect to age shall be ninety per- 
cent (90%) of the average of the percentages of employees age 50 and 
older in subject employment during each of the four calendar quarters 
ending with the most recent fourth calendar quarter for which an official 
compilation computed from a random sample expanded to represent one 
hundred percent (100%) of all subject employment has been certified by 
the director. The department shall use a reasonable statistical method to 
compute age to the nearest birthday. The computation shall exclude all 
employees paid wages during such four calendar quarters in an amount 
less than the amount required under Section 2652 of the code to establish 
a valid claim. 

(2) The director shall, not later than the first day of the last month of 
the calendar quarter immediately preceding each calendar quarter in each 
fiscal year establish a standard for approval with respect to wage distribu- 
tion for each such calendar quarter. 

(A) To establish the standard for approval with respect to wage distri- 
bution the director shall determine for each calendar quarter the percent- 
age of employees in subject employment with wages paid in that calendar 
quarter who were paid less than three thousand six hundred dollars 
($3,600) in wages during the four calendar quarters ending with that cal- 
endar quarter, excluding those employees paid wages during such four 
calendar quarters in an amount less than the amount required under Sec- 
tion 2652 of the code to establish a valid claim. The "standard for approv- 
al" for a calendar quarter with respect to wage distribufion shall be nine- 
ty-three percent (93%) of the average of the percentages so computed for 
each of the first four of the most recent six completed calendar quarters 
immediately preceding the calendar quarter for which the standard for 
approval is determined. 

(d) ( 1 ) The director shall not later than June 1 preceding each fiscal 
year give notice to each admitted disability insurer of voluntary plans of 
and publish the standards for approval with respect to sex and age deter- 
mined by the director for that fiscal year. 

(2) The director shall not later than the first day of the last month of 
each calendar quarter of each calendar year give notice to each admitted 
disability insurer of voluntary plans of and publish the standard for ap- 
proval determined by the director with respect to wage distribution for 
the next succeeding calendar quarter. 

(e) (1) The employer shall attach to each application for approval of 
a plan a schedule, on a form prescribed by the department, which contains 
the following information for each individual in employment and cons- 
enting to the plan: 

(A) The signature. 
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(B) The date of such consent. 

(C) The sex. 

(D) The age. 

(E) The printed or typed name and social security account number. 

(2) The employer shall attach to each application lor approval of blan- 
keting-in under Section 3257-1 a schedule, on a form prescribed by the 
department, which in addition to the information required by subdivision 
(e)(1) of this section contains, with respect to eligible employees who 
have not rejected the plan in writing and are deemed to have consented 
to the plan, the information specified by paragraphs (C), (D), and (E) of 
subdivision (e)( 1 ) of this section. 

(3) Each application for approval of a plan for an employer who is en- 
gaged in a seasonal enterprise where there is considerable tluctuation in 
the number of employees in employment during the calendar year may 
contain, in addition to the information required by subdivision (e)(1) and 
(2) of this section, a schedule stating for all employees separately, ex- 
cluding those ineligible for coverage, the number of employees, the num- 
ber of female employees, the number of employees age 50 and older, and 
the printed or typed name and social security account number of each em- 
ployee, in employment on any same day of each of the 1 2 months imme- 
diately preceding the filing of the application or such lesser period as the 
employer has been in business. The printed or typed name and social se- 
curity account number of any employee who is in employment on 2 or 
more such days shall be stated only once in the schedule. Based on such 
information, rather than information under subdivision (e)(1) or (e)(2), 
the department shall determine the average percentage of females and of 
employees age 50 and older in employment during such period and the 
percentage of employees paid wages of less than three thousand six 
hundred dollars ($3,600) by all employers during the four calendar quar- 
ters of computation. 

(4) The department shall return the schedules to the employer with the 
certificate of approval. 

(0(1) The director shall approve a plan which conforms, or a group 
of plans with the same effective date which together conform, or a plan 
or group of plans and any related plans for which information is included 
in the current tabulation which together conform, to each of the following 
requirements: 

(A) The percentage of eligible females computed from the information 
contained in the schedule or schedules submitted under subdivisions (e), 
(g), (h), and (k) of this section shall be no less than the "standard for ap- 
proval" for a fiscal year with respect to sex. 

(B) The percentage of eligible employees age 50 and older computed 
from the information contained in the schedule or schedules submitted 
under subdivisions (e), (g), (h), and (k) of this section shall be no less than 
the "standard for approval" for a fiscal year with respect to age. 

(C) The percentage of eligible employees computed from the informa- 
tion contained in the schedule or schedules submitted under subdivisions 
(e), (g). (h), and (k) of this section who are paid less than three thousand 
six hundred dollars ($3,600) wages by all employers in the four calendar 
quarters of computation shall be no less than the "standard for approval" 
for a calendar quarter with respect to wage distribution. 

(2) The standards for approval in effect on the day of receipt by the de- 
partment of an application for approval of a plan or those in effect on the 
effective date of the plan, whichever is later, shall apply to the plan. 

(3) For the purposes of determining whether approval of a plan is to 
be withdrawn the standards for approval for sex and age for each fiscal 
year and the standard for approval for wage distribution with respect to 
the fourth calendar quarter included in any such fiscal year shall apply 
to plans which continue in effect on July 1 of that fiscal year. 

(g) (1) Based upon the information furnished under this subdivision, 
subdivisions (e), (h), or (k) of this section, or any one or more of such sub- 
divisions, the department shall make a tabulation for each insurer, with 
respect to each plan insured by the insurer and for all of the plans of the 
insurer taken together, subject to this subdivision and subdivisions (h) 
and (k) of this section, setting forth the applicable sex, age, and wage dis- 
tribution factor information. There shall be no recanvass of information 



by an employer or insurer to present current information, except as pro- 
vided by this subdivision and subdivision (k) of this section. 

(2) If a new plan is added, the department shall add to the tabulation 
the sex. age, and wage distribution factor information applicable to the 
plan. If there is a withdrawal of approval of a plan, the department shall 
remove from the tabulation the sex, age, and wage distribution factor in- 
formation applicable to the plan and not previously removed as of July 
1 of a year. As of July 1 of each year the department shall remove from 
the tabulation the sex, age. and wage distribution factor information for 
plans in effect which were approved prior to the preceding July 1 and not 
recanvassed or which were recanvassed and the date of adjustment of the 
tabulation was prior to the preceding July 1. 

(3) An insurer may, not later than June 15 of any fiscal year, if the in- 
surer presents the required information in the form of prepunched tabu- 
lating cards as prescribed by the department, or not later than June 1 of 
any fiscal year, submit to the department for all plans which will continue 
in effect on July 1 of the succeeding fiscal year and for which information 
is not included in the current tabulation or will as of that July 1 be re- 
moved from the tabulation, the information required in paragraphs (C), 
(D) and (E) of subdivision (e)(1) of this section for any payroll period 
ending on or after the preceding January 1, or information as permitted 
by and for a period comparable to that provided by subdivision (e)(3) of 
this section. The department shall adjust the current tabulation as of that 
July 1 based upon the information submitted. 

(4) If a plan or a group of plans is not approved under subdivision (f) 
of this section and the insurer has plans for which information is not in- 
cluded in the current tabulation, the insurer may submit for all plans for 
which information is not included in the current tabulation, the informa- 
tion required in paragraphs (C), (D), and (E) of subdivision (e)( 1) of this 
section for any payroll period ending in the month in which information 
is submitted or in the immediately preceding three calendar months, or 
information as permitted by and for a period comparable to that provided 
by subdivision (e)(3) of this section. The department shall, if a new appli- 
cation for approval of the plan or group of plans is submitted, adjust the 
insurer's current tabulation based on the information submitted and de- 
termine whether the plan or group of plans qualifies for approval. 

(h) If information for all of the plans of an insurer which continue in 
effect on July 1 of any fiscal year is included as of July 2 of that fiscal year 
in the current tabulation, such plans shall conform to each of the require- 
ments of subdivision (f)( 1 ) of this section in accordance with subdivision 
(f)(3) of this section, considering such plans only individually or together 
as a group of plans. If such plans considered together as a group of plans 
do not conform to each of such requirements, good cause shall exist for 
the director to withdraw approval of all such plans of such insurer which 
do not conform individually to each of such requirements. The director 
shall, not later than 65 days prior to the effective date of a withdrawal of 
approval, give to the insurer and to the employer or the employer and em- 
ployee group a notice of withdrawal of approval of all such plans of such 
insurer, or a prompt notice to the insurer that approval is not withdrawn. 
A withdrawal of approval shall be effective on January 1 of the fiscal year 
in which it is issued, or any later date determined by the director. The em- 
ployer or employee group with the consent of and through the insurer or 
the insurer may, within 30 days of the mailing of the notice of withdrawal 
of approval, request reconsideration for a plan or a group of plans on the 
basis of the applicable information removed from the tabulation as a re- 
sult of the withdrawal of approval. The director shall promptly after the 
receipt of such request cancel any withdrawal of approval of a plan or a 
group of plans reconsidered if such plan or plans conform to each of the 
requirements of subdivision (f)( 1 ) of this section in accordance with sub- 
division (f)(3) of this section, considering such plans only together as a 
group or such plan or plans together with plans for which information is 
included in the current tabulation and adjust the insurer's tabulation by 
adding the applicable information, or shall promptly confirm his or her 
withdrawal of approval. The director shall, not later than 25 days prior 
to the effective date of a withdrawal of approval, give a notice of cancel- 
lation or confirmation of the withdrawal of approval to the insurer and to 
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the employer or the employer and employee group. The director may for 
good cause extend the time within which reconsideration may be re- 
quested. The director may change or stay the effective date of his or her 
withdrawal of approval. 

(i) ( 1 ) The director shall not later than June 1 preceding each fiscal year 
establish a "standard risk" for that fiscal year. 

(2) For each fiscal year, the standard risk shall be established from the 
data obtained from twenty percent (20%) of the state plan closed claims 
expanded to represent one hundred percent (100%) of all state plan 
closed claims, and all insured voluntary plan closed claims, for which the 
last day compensated by a final payment is in the second or third calendar 
quarter of the calendar year preceding the calendar year in which the stan- 
dard risk is established and for which reports are due under Section 
3267-1 of these regulations not later than October 31 following such 
third calendar quarter. The standard risk shall be determined from the 
amount of disability benefits paid by the state plan to employed claimants 
and by insurers to insured voluntary plan claimants based on the data ob- 
tained from such closed claims, excluding pregnancy benefits that would 
not be payable under the state plan, as follows: 

(A) The percentage paid to female claimants. 

(B) The percentage paid to claimants age 50 and older. 

(C) The percentage paid to claimants with less than three thousand six 
hundred dollars ($3,600) in wages paid by all employers in the calendar 
year preceding the first day of the fiscal year in which the standard risk 
is established. 

(j) The department shall determine for each fiscal year the "risk experi- 
ence rating" for each insurer, on the basis of the data used under subdivi- 
sion (i) of this section with respect to those voluntary plans of that insurer 
which continue in effect on July 1 of any fiscal year for which the rating 
is made, setting forth the percentage of disability benefits paid to females, 
to claimants age 50 and older, and to claimants with less than three thou- 
sand six hundred dollars ($3,600) in wages paid by all employers in the 
calendar year preceding the first day of the fiscal year in which the stan- 
dard risk is established. 

(k) ( 1 ) If information for any plan of an insurer which continues in ef- 
fect on July 1 of any fiscal year is not included as of July 2 of that fiscal 
year in the current tabulation, the following shall apply: 

(A) If the percentage for the insurer's risk experience rating factor for 
sex is not more than five percent (5%) below and for age is not more than 
ten percent (10%) below and for wage distribution is not more than seven 
percent (7%) below the percentage for that corresponding factor in the 
standard risk for a fiscal year, the director shall not withdraw approval 
under this section of any plan of such insurer which continues on July 1 
of a subsequent fiscal year. For example, if the standard risk for sex for 
a fiscal year were 38.61 percent the insurer's risk experience rating for 
sex shall be at least 36.68 percent, which is 5 percent below the standard 
risk. 

(B) If the percentage for the insurer's risk experience rating factor for 
sex is more than five percent (5%) below or for age is more than ten per- 
cent (10%) below or for wage distribution is more than seven percent 
(7%;) below the percentage for that corresponding factor in the standard 
risk for a fiscal year, good cause shall exist for the director to withdraw 
approval of all plans of such insurer which continue in effect on July 1 
of that fiscal year and for which information is not included as of July 2 
of that fiscal year in the current tabulation. For example, if the standard 
risk for sex for a fiscal year were 38.61 percent the insurer's risk experi- 
ence rating for sex shall be at least 36.68 percent, which is 5 percent be- 
low the standard risk and a rating of 36.67 percent or lower for sex would 
result in withdrawal of approval under this subdivision. 

(C) If an insurer has a plan which is subject to withdrawal of approval 
under paragraph (B) of subdivision (k)(l) of this section, and also has ad- 
ditional plans which continue in effect on July 1 of any fiscal year for 
which information is included as of July 2 of that fiscal year in the current 
tabulation, such additional plans shall conform to each of the require- 
ments of subdivision (0 ( 1) of this section in accordance with subdivision 



(0(3) of this section, considering such additional plans only individually 
or together as a group of plans. If such additional plans considered to- 
gether as a group of plans do not conform to each of such requirements. 
good cause shall exist for the director to withdraw approval of all oi" such 
additional plans of such insurer which do not conform individually to 
each of such requirements. 

(2) The director shall, not later than 65 days prior to the effective date 
of a withdrawal of approval, give to the insurer and to the employer or 
the employer and employee group a notice of withdrawal of approval of 
all plans of such insurer for which approval is withdrawn under para- 
graphs (B) and (C) of subdivision (k)( 1 ) of this section, or a prompt notice 
to the insurer that approval is not withdrawn. With respect to a plan which 
continues in effect on July 1 of any fiscal year a withdrawal of approval 
shall be effective on January 1 of the fiscal year in which notice of with- 
drawal of approval is given, or any later date determined by the director. 

(3) The employer or employee group with the consent of and through 
the insurer or the insurer may, within 30 days of the mailing of a notice 
of withdrawal of approval under paragraph (B) of subdivision (k)( 1 ) of 
this section, submit for a plan or a group of plans for which approval is 
withdrawn, the information required in paragraphs (C), (D), and (H) of 
subdivision (e)(1) of this section for any payroll period ending in the 
month in which information is submitted or in the immediately preceding 
three calendar months, or information as permitted by and for a period 
comparable to that provided by subdivision (e)(3) of this section. 

(4) The employer or employee group with the consent of and through 
the insurer or the insurer may, within 30 days of the mailing of a notice 
of withdrawal of approval under paragraph (C) of subdivision (k)(l ) of 
this section, request reconsideration for a plan or a group of plans on the 
basis of the applicable information removed from the tabulation as a re- 
sult of the withdrawal of approval. 

(5) The director shall promptly after the receipt of information sub- 
mitted under subdivision (k)(3) of this section or of a request for recon- 
sideration under subdivision (k)(4) of this section, or both, cancel any 
withdrawal of approval of a plan or a group of plans reconsidered, or re- 
submitted, if such plan or plans conform to each of the requirements of 
subdivision (0(1) of this section in accordance with subdivision (f)(3) of 
this- section, considering such plan or plans only individually or together 
as a group or together with plans for which information is included in the 
current tabulation and adjust the insurer's tabulation by adding the appli- 
cable information, or shall promptly confirm his or her withdrawal of ap- 
proval. The director shall, not later than 25 days prior to the effective date 
of a withdrawal of approval, give a notice of cancellation or confirmation 
of the withdrawal of approval to the insurer and to the employer or the 
employer and employee group. 

(6) The director may for good cause extend the time within which cur- 
rent information may be submitted under subdivision (k)(3) of this sec- 
tion or within which reconsideration may be requested under subdivision 
(k)(4) of this section. The director may change or stay the effective date 
of any withdrawal of approval under this section. 

Note: Authority cited: Sections 305, 306, and 2602, Unemployment Insurance 
Code. Reference: Sections 3254 and 3262. Unemployment Insurance Code. 

History 

1. New section filed 4-13-62 as an emergency; designated effective 4-24-62 
(Register 62, No. 7). 

2. Certificate of Compliance— Section 1 1422.1, Government Code, filed 5-29-62 
(Register 62, No. II). 

3. Amendment filed 4-1-82; effective thirtieth day thereafter (Register 82, No. 
14). 

§ 3257-1 . Application for Approval of Blanketing-ln. 

When 85 percent of the eligible employees have consented, in writing 
or by electronic mail, at the employee's option, if electronic means are 
available, to be covered under a voluntary plan, the employer, or 75 per- 
cent of the employees who have consented to the plan, may elect to have 
the plan apply to all employees when the following provisions have been 
met: 
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(a) If the form of the notice to be posted and circulated, the written no- 
tice form and written statement form to new employees have previously 
been approved by the department: 

( 1 ) The notice to the department of such election by the employer or 
75 percent of his or her employees shall be filed not later than the effec- 
tive date, which time may be extended by the department not to exceed 
a period of seven (7) days, provided the insurer, or self-insurer, submits 
evidence of assumption of the risk as of the effective date. 

(2) Such notice shall contain a certification by the employer that: 

1. On there were a total of eligible 

(Date) 

employees in employment of which consented in writing 

or by electronic mail, at the employee's option, if electronic means are 
available. 

2. A notice approved by the department has been or will be posted and 
circulated on for the attention of all 

(Date) 

employees who have not previously consented in writing or by elec- 
tronic mail, at the employee's option, if electronic means are available, 
to the plan, and that they will be deemed to have elected coverage on 



(Date) 
except those who have rejected in writing. The notice has been or will 
be posted at such places on the premises of the employer that are usually 
used to post information for the employees. 

3. All new eligible employees employed after the date plan deemed 
applicable to all will be furnished with such written notice form and writ- 
ten statement form, and all such employees will be covered by the plan 
except those rejecting in writing. 

4. The consent records in (2) 1 . above and rejection records in (2)2. and 

3. above will be maintained for inspection by the department for a period 
of four (4) years unless in a particular case a shorter period of time is ap- 
proved by the department. 

(b) If the form of notice to be posted and circulated, the written notice 
form and written statement form to be given new employees have not 
been approved by the department: 

( 1 ) The form of notice and forms to be used for new employees shall 
be submitted in advance of the effective date. After approval by the de- 
partment, the employer can post such notices in the manner set forth in 
(2)2. 

(c) If the notice to the department is filed by 75 percent of the em- 
ployees, it must contain the information required under (a)(2) 1 ., 2., 3. and 

4. and, in addition, contain the certification that at least 75 percent of the 
employees who have consented desire to have the plan apply to all. 

(d) Coverage may commence for any employee who withdraws his or 
her notice of rejection and applies for coverage under the plan under any 
of the following provisions: 

( 1 ) Upon the first day of the calendar quarter immediately after the em- 
ployee has elected coverage; or 

(2) Upon the first day of the calendar quarter immediately after the em- 
ployee has elected coverage and thereafter completed a period of em- 
ployment of three (3) months or less; or 

(3) At some determinable date not later than the date specified in (2). 

(e) When the provisions of Section 3257 of the code are invoked, the 
eligibility provisions of the plan shall be amended to provide that new 
employees are covered immediately on their employment, unless cover- 
age is rejected in writing. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 3257, Unemployment Insurance Code. 

History 

1. Amendment filed 11-29-57; designated effective 12-9-57 (Register 57, No. 
21). See history note to § 125-1. 

2. Amendment of subsections (a)(1) and (d) filed 4-1-82; effective thirtieth day 
thereafter (Register 82, No. 14). 

3. Amendment of first paragraph, subsections (a)(2)l., (a)(2)2. and (a)(2)4. and 
NoTi-: filed 3-9-2000; operative 4-8-2000 (Register 2000, No. 10). 



§3258-1. Self-Insured Plans — Security. 

(a) The security :required of a self-insurer shall be in the form of a cash 
deposit, bearer bonds issued or guaranteed by the United States of Ameri- 
ca, or issued by this State or the bond of an admitted surety insurer. The 
amount of the security in excess of the minimum required by the code 
shall be determined by the department upon the basis of the number of 
employees involved, the size of the pay roll, the class of risks contem- 
plated, the financial standing of the employer and any additional factors 
which the department may deem proper. The department may at any time 
re-evaluate the amount of security to ascertain whether the amount is ad- 
equate to meet the obligations of the self-insured plan. 

(b) The security provided for in this section shall be applied by the de- 
partment to the payment of any unpaid obligations under the plan. Upon 
withdrawal of a self-insured plan pursuant to Section 3254(g) or Section 
3255(g) of the code, or upon termination of a plan pursuant to Section 
3262-1 of these regulations, the department shall retain the security 
theretofore deposited. Upon the expiration of all benefit claims outstand- 
ing after the lapse of six completed calendar quarters following the effec- 
tive date of the withdrawal or termination of the plan, the department may 
collect the unpaid amount of any assessment against the employer out of 
the security on deposit, or may demand payment from the surety insurer. 
Any security remaining after payment shall be returned to the employer 
or his or her legal representative or his or her assignee. The surety insurer 
which pays the amount demanded shall thereupon be discharged of its 
obligation under the bond. The department may make a partial return of 
the security at an earlier date if it finds that the security is in excess of that 
required. 

NOTE: Authority cited: Sections 305, 306 and 2602, Unemployment Insurance 
Code. Reference: Section 3258, Unemployment Insurance Code. 

History 

1. Amendment filed 1 1-20-67; desienated effective 1 1-30-67 (Register 67, No. 
47). 

2. Amendment of subsection (b) filed 4-1-82; effective thirtieth day thereafter 
(Register 82, No. 14). 

3. Amendment of subsection (b) filed 1 1-9-2004; operative 12-9-2004 (Register 
2004, No. 46). 

§ 3258-2. Letter of Credit. 

(a) An irrevocable standby letter of credit may be accepted by the Di- 
rector of the Employment Development Department (Director) as all or 
part of the security deposit for a voluntary plan employer (employer). An 
irrevocable standby letter of credit is a letter of credit that represents an 
obligation on the part of the issuing bank to a designated beneficiary con- 
tingent upon the failure of the issuing bank's customer to perform under 
the terms of the underlying contract with the beneficiary. The letter of 
credit obligates the bank to guarantee or stand as surety for the benefit of 
a third party. The employer shall be responsible to accurately complete 
and sign a form, the same or similar to, the "Model, Letter of Credit", 
herein incorporated by reference. 

(b) Irrevocable letters of credit shall be issued by and payable at any 
branch of the issuing bank or savings institution in the continental United 
States, Alaska or Hawaii. The issuing bank or savings institution may be: 

( 1 ) A State of California chartered bank or savings institution; or 

(2) A federally chartered bank or savings institution; or 

(3) Any other foreign or domestic bank or savings institution; or 

(4) A group (syndication) of domestic or foreign banks or savings in- 
stitutions. 

(c) The Director shall provide a standard format and language in a doc- 
ument titled "Model, Letter of Credit" incorporated by reference and re- 
ferred to above in subsection (a) that will meet the requirements for ac- 
ceptance by the Department. The letter of credit shall include, but not be 
limited to, the following provisions: 

( 1 ) The letter of credit will be automatically extended without amend- 
ment for an additional one year from the expiration date or any subse- 
quent expiration date unless at least 60 days before the expiration date, 
the Director is notified in writing by the bank or savings institution that 
the letter of credit v/ill not be renewed. 
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(2) The letter of credit can be called by the Department if any of the 
following events occur. The employer: 

(A) Fails to pay its voluntary plan liabilities; 

(B) Files bankruptcy; 

(C) Fails to provide proof of renewal or acceptable substitute security 
with the Employment Development Department by 30 days prior to the 
expiration date of the letter of credit; 

(D) Fails to renew or substitute acceptable security for the six quarter 
period following the withdrawal of a self-insured plan pursuant to Sec- 
tion 3254(g) or Section 3255(g) of the code, or upon termination of apian 
pursuant to Section 3262-1 of these regulations. 

(3) The letter of credit is not subject to any qualification or condition 
by the issuing or confirming bank or savings institution and the bank or 
savings institution's individual obligation is in no way contingent upon 
reimbursement. 

(4) Payment of any amount under the letter of credit shall be made only 
by wire transfer in the name of "The Employment Development Depart- 
ment in Trust for (the legal name of the employer)" to an account of the 
State Treasurer, State of California, at a designated bank. 

(5) All letters of credit shall include a statement that if legal proceed- 
ings are initiated by any party with respect to the payment of any letter 
of credit, it is agreed that such proceedings shall be subject to the jurisdic- 
tion of California courts and administrative agencies and subject to Cali- 
fornia law. 

(6) Letters of credit shall be subject to the Uniform Customs and Prac- 
tice for Documentary Credits, 1 993 Revision ICC Publication No. 500, 
herein incorporated by reference and a reference to this publication will 
be included within the text of the letter of credit. 

(7) Wire transfer fees and discrepancy fees, if any, shall be payable by 
the employer. 

(d) A syndicated letter of credit shall include all the language of the 
single bank issued letter of credit and, in addition: 

( 1 ) Authorize all demands for payment to be presented at a designated 
branch ("agent bank") of one of the participating banks or savings institu- 
tions; 

(2) Include a draft to be presented for payment of ail or part of the credit 
available under the letter of credit; 

(3) Permit any participating bank's portion of the total credit available 
to be drawn upon if the participating bank's credit rating falls below the 
acceptable credit rating level specified in subsection (e) of this section; 
and 

(4) State that the obligations of the banks or savings institutions issu- 
ing a syndicated letter of credit are several and not joint, and neither the 
agent bank or savings institution or any other participating bank or sav- 
ings institution shall be responsible for or otherwise liable for the failure 
of any other participating bank or savings institution to perform its obli- 
gations under the syndicated letter of credit. The failure of any participat- 
ing bank or savings institution to perform its obligations under the syndi- 
cated letter of credit shall also not relieve any other participating bank or 
savings institution of its obligations under the syndicated letter of credit. 

(e) The issuing bank(s) or savings institution(s) or the parent holding 
corporation of an unrated bank or savings institution issuing a letter of 
credit shall have at the time of i ssuance of the letter of credit an acceptable 
credit rating as set forth below: 

( 1 ) An "Aaa", "Aa" or "A" long term certificate of deposit (CD) rating 
for the bank or savings institution in the current monthly edition of 
"Moody's Statistical Handbook" prepared by Moody's Investors Ser- 
vice. Inc.. New York; or 

(2) An "AAA", "AA" or "A" long term certificate of deposit (CD) rat- 
ing for the bank or savings institution in the current quarterly edition or 
monthly supplement of "Financial Institution Ratings" prepared by Stan- 
dard & Poors Corporation. New York; or 

(3) An "AAA". "AA+" or "AA" credit quality rating for the issuing 
fimmcial institution a]ong with a CD/Debt Credit Limit Code above the 
dollar amount of the letter of credit as well as a Credit Limit Maturity 



Code of "a, b. c, or d" in the current annual edition of "GFI Credit Rat- 
ings", or the latest monthly "GFI Bank Letter" supplement thereto. 

(4) Federally chartered instrumentalities of the United States operat- 
ing under authority of the Farm Credit Act of 1 97 1 , as amended are not 
rated, but are acceptable. 

(0 A letter of credit issued by a bank or savings institution or syndica- 
tion of banks or savings institutions that does not meet the credit rating 
set forth in subsection (e) at the time of issuance shall be accepted by the 
Director with a confirming letter of credit issued by a bank or sa\ ings in- 
stitution meeting the criteria of subsection (e). The confirming letter of 
credit shall state that the confirming bank or savings institution is primar- 
ily obligated to pay on demand the full amount of the letter of credit re- 
gardless of reimbursement from the bank or savings institution whose 
letter of credit is being confirmed. 

NOTi:: Advising letters of credit shall not be accepted in lieu of the confirmation 
requirement for the letter of credit bank with an unacceptable credit rating. 

(g) If a bank or savings institution's rating subsequent to the issuance 
of the letter of credit falls below the acceptance rating level as set forth 
in subsection (e), the Director shall, within 60 days of the publication of 
the lower credit rating, require the employer to: 

( 1 ) Replace the letter of credit with a new letter of credit issued by a 
bank or savings institution with an acceptable credit rating; or 

(2) Confirm the letter of credit by a bank or savings institution with an 
acceptable rating. 

Note: At the end of 60 days, the Director shall draw upon the letter of credit 
bank's share of participation in the syndication if the affected letter of credit bank's 
portion of syndicated letter of credit has not been replaced or confirmed. 
NOTI'; Authority cited: Sections 305, 306 and 2602, Unemployment Insurance 
Code. Reference: Section 3258, Unemployment Insurance Code; Statutes of 1994, 
chapter 960, section 4, AB 3320. 

History 

1. New section filed 5-31-95 as an emergency; operative 5-31-95 (Register 95, 
No. 22). A Certificate of Compliance must be transmitted to OAL by 9-28-95 
or emergency language will be repealed by operation of law on the following 
day. 

2. Certificate of Compliance as to 5-31-95 order including amendment of sub.sec- 
tions (a) and (e)(3) transmitted to OAL 9-20-95 and filed 1 1-1-95 (Register 
95, No. 44). 

3. Amendment of subsection (c)(2)(D) filed 11-9-2004; operative 12-9 2004 
(Register 2004, No. 46). 

§ 3259-1 . Refunds of Employee Contributions 
Recoverable from Voluntary Plans. 

NOTE: Authority cited: Sections 305, 306 and 2602, Unemployment Insurance 
Code. Reference: Sections 3259 and 3266, Unemployment Insurance Code. 

History 

1. Amendment filed 11-29-57; designated effective 12-9-57 (Register 57, No. 
21). See history note to § 125-1. 

2. Repealer filed 1 1-20-67; designated effective 1 1-30-67 (Register 67, No. 47). 

§ 3260-1. Disposition of Excess Employee Contributions 
by Voluntary Plans. 

(a) The amounts deducted by an employer from the wages of his or her 
employees as their contributions under a voluntary plan are trust funds. 
They may be used only for the purpose of providing benefits to the em- 
ployee group covered by the voluntary plan and paying any assessments 
made by the department under the code and this part in connection with 
the voluntary plan. No part of such employee contributions or income re- 
sulting therefrom may be diverted to the employer's own use or profit. 

In the case of a plan insured by an admitted disability insurer, any ac- 
cumulated excess of such employee contributions over and above the net 
cost of premiums, after premium dividends or experience rate credits, 
and assessments made by the department in connection with the plan, 
must inure to the benefit of the employee group covered by the plan com- 
mensurate with their contributions or in an otherwise fair and equitable 
manner. 

In the case of a self-insured plan, any accumulated excess of such em- 
ployee contributions over and above the amount needed to provide bene- 
fits, including a reasonable reserve for future claims, assessments made 
by the department in connection with the plan, and direct costs of admin- 
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istration of the voluntary plan, must inure to the benefit of the employee 
group covered hy the plan commensurate with their contributions or in 
an otherwise fair and equitable manner. 

Methods of using excess voluntary plan funds which are commensu- 
rate with contributions, or fair and equitable, would include but is not 
limited to the following examples, including percentages and amounts 
contained therein. 

EXAMPLE 1 

All employees contribute at a rate of 1 .07f . The excess voluntary plan 
funds are used to reduce that rate to .77^ for all employees. 

EXAMPLE 2 

Two classes of employees are distinguished. Class A contributes at a 
rate of 1 .07f . Class B contributes at a rate of.S7c. A rate reduction of 25% 
for each class would be allowable, resulting in Class A contributing at 
.15% and Class B at .67c. It would not be allowable to reduce the rate by 
an equal amount, such as .27( , for each class. That would yield a .8% rate, 
or 2(Wc contribution reduction for Class A and a .bVc rate, or 25% contri- 
bution reduction for Class B. 

EXAMPLE 3 

During a one year period, an excess of $50,000 accumulates in a plan 
in which contributions totaled $100,000. A refund to each employee of 
50'/r of the amount he/she contributed in that year would be allowable. 

EXAMPLE 4 

All employees are paid a benefit equal to 55% of their current wage 
to a weekly maximum of $400. To distribute excess funds, a 10% in- 
crease in the benefits that each employee receives would be allowable. 
It would also be allowable to increase the benefit calculation to 65% of 
current wage, and increase the weekly maximum of $473 for each em- 
ployee. 

EXAMPLE 5 

Two classes of employees, who contribute at the same rate, are distin- 
guished. Class A, those employees with more than five years of service, 
receive a regular benefit equal to 65% of current wage with no weekly 
maximum. Class B, those employees with less than five years of service, 
receive a regular benefit equal to 55% of current wage with no weekly 
maximum. Using excess contribuUons to provide a 10% increase for 
each class would be allowable, resulting in Class A now receiving 71 .5% 
of current wage and Class B now receiving 60.5% of current wage. 

COMMENT: 

In a situation where all employees receive a regular benefit of 60% of 
current wage with no weekly maximum, it would not be allowable to use 
excess contributions to add $20 per week to each benefit amount. Under 
this method, employees whose regular benefit is $50 would then receive 
$70 per week, realizing a 40% benefit increase. Employees whose regu- 
lar benefit is $500 would then receive $520, realizing only a 4% increase. 
The disparity between the percentages of benefit increase is neither com- 
mensurate with contribudons nor fair and equitable. 

EXAMPLE 6 

A voluntary plan, which has been operating for six years, began accu- 
mulating an excess beginning in the fourth year of operation. Employees 
have always contributed at the same rate. A health insurance policy cov- 
ers all employees at a cost of $ 140 per month per person, shared equally 
between the employer and the employee. The employer proposes to use 
excess voluntary plan contributions to defray part of the employee cost 
for the health care policy for a one-year period. The proposal relieves 
each employee of his or her obligation at a rate of $20 per month for each 
full calendar year of service during the three years that the excess accu- 
mulated. Service for any partial calendar year during the same three- 
year period would reduce the employee's obligation by $10 per month. 
With the consent of the majority of the employees, this would be allow- 
able. 

EXAMPLE 7 

Two classes of employees are distinguished. The voluntary plan con- 
tribution total for each class is determined for the previous year by adding 
individual contributions as reflected on the W2 forms. Class A, em- 



ployees who have more than two years with the company, will be pro- 
vided with life insurance, using excess voluntary plan contributions. 
Class B, employees who have less than two years with the company, will 
receive a rebate from the excess voluntary plan contributions. If the 
amount of excess used for the life insurance and for the rebate is propor- 
tionate to the total contributions of each class, as determined by the W2 
forms, this use would be allowable. 

EXAMPLE 8 

Two classes of employees are distinguished. The employer keeps sep- 
arate records on income and expenses for each class. After disburse- 
ments in a given year, the amount of excess remaining from Class A con- 
tribudons is $30,000. After disbursement in the same year, there is no 
excess remaining from Class B contribudons. It is allowable to use the 
$30,000 excess to benefit only Class A employees. 

An employer may use any one of the following methods, or combina- 
tion thereof, to dispose of any such accumulated excess, provided that 
method No. 4 may be used only upon the consent of a majority of the em- 
ployees covered by the plan at the time of the disposidon. Consent of the 
majority of the employees at the dme of disposidon shall mean that the 
employer shall secure employee consent within 60 days prior to the date 
the disposidon of funds begins. 

( 1 ) Reduce or waive payroll deductions for a sufficient period to dis- 
pose of the excess. 

(2) Refund the excess to the employees covered by the voluntary plan 
in a fair and equitable manner as approved by the department. 

(3) Increase disability benefits under the plan either temporarily or 
permanently. 

(4) Apply such excess to the purchase of other employee benefits for 
the employees covered by the voluntary plan such as group life, hospital, 
or medical insurance. 

(b) In the case where the employer advances a pordon of the cost of 
benefits under a voluntary plan (including any benefits in addition to 
wage loss indemnity which may be "packaged" therewith), in the ab- 
sence of any representation or agreement to share a definite pordon of 
such costs, the amount of any premium dividend, experience rate credit 
or other excess available for distribudon may be applied by the employer 
to offset the amount he or she has advanced and the remainder applied 
to the benefit of such employee group as herein above provided. If, how- 
ever, the employer by representadon or agreement has undertaken to bear 
a certain share of the cost of the plan, the employer may recover from 
such premium dividend, experience rate credit or other excess available 
for distribution only such portion thereof as his or her share of the original 
contribution bore to the total contribudons, and the remainder must be 
applied to the benefit of such employee group as herein above provided. 

(c) If the amount of excess employee contributions held by an employ- 
er at any one dme is so small that any of the foregoing methods of disposi- 
don is impracticable, the amount may be carried over to a future period 
to add to any additional accruals undl there is a sufficient amount to per- 
mit the use of any of the foregoing methods. 

(d) A self-insurer may, with prior approval of the department, invest 
trust funds of the self-insured plan in securities which a savings bank 
may legally purchase under Chapter 9 of Division 1 of the Financial Code 
or which a commercial bank may legally purchase under Ardcle 4 of 
Chapter 10 of Division 1 of the Financial Code. 

(e) Failure to comply with the provisions of this secdon shall be good 
cause for termination of a voluntary plan. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 3260, 3260.5 and 3261, Unemployment Insurance Code. 

History 

L Amendment filed 12-22-59; designated effective 1-1-60 (Register 59, No. 22). 

2. Amendment filed 8-5-60; designated effective 8-15-60 (Register 60, No. 17). 

3. Amendment filed 4-1-82; effective thirtieth day thereafter (Register 82, No. 
14). 

4. Amendment of subsections (a) and (a)(4) and Note filed 1 1-22-93; operative 
12-22-93 (Register 93, No. 47). 
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5. Amendment of subsections (d)-(c) and amendment of NoTi-. filed 1 1-9-2004; 
operative 12-9-2004 (Register 2004, No. 46). 



§ 3261-1 . Maintenance of Excess Employee Contributions 
by Voluntary Plans. 

(a) All employee contributions received by an employer under an ap- 
proved voluntary plan and income arising from the employee contribu- 
tions are tmst funds. These funds are not part of the employer's assets and 
must be identified as an asset belonging to the employees covered under 
the voluntary plan. The employee trust funds shall be maintained in a fi- 
nancial institution as defined in § 4981(a)(2) of the California Financial 
Code, in an account opened in the name of the voluntary plan employer; 
the account must shovi' the rnonies deposited as, "Employee CUIC 3261 
Trust Monies." The term financial institution means a depository institu- 
tion that can be any one of the following: 

( 1 ) Any insured bank as defined in § 3 of the Federal Deposit Insurance 
Act (12U.S.C. § 1811 ct seq.) or any bank which is eligible to make ap- 
plication to become an insured bank under § 5 of the act. 

(2) A mutual savings bank as defined in § 3 of the Federal Deposit In- 
surance Act (12 U.S.C. § 1811 et seq.) or any bank which is eligible to 
make application to become an insured bank under § 5 of the act. 

(3) A savings bank as defined in § 3 of the Federal Deposit Insurance 
Act ( 1 2 U.S.C. § 1811 et seq.) or any bank which is eligible to make ap- 
plication to become an insured bank under § 3 of the act. 

(4) An insured credit union as defined in § 101 of the Federal Credit 
Union Act (12 U.S.C. § 1751 et seq.) or any credit union which is eligible 
to make applications to become an insured credit union pursuant to § 201 
of that act. 

(5) Any member as defined in § 2 of the Federal Home Loan Bank Act 
(12 U.S.C. § 1421 et seq.). 

(6) Any savings association as defined in § 3 of the Federal Deposit 
Insurance Act (12 U.S.C. § 181 1, et seq.) which is an insured depository 
institution as defined in the act or is eligible to apply to become an insured 
depository insfitution under the act. 

An insured voluntary plan employer shall only transmit to the admitted 
disability insurer voluntary plan trust funds, including earned interest or 
income, in amounts necessary to pay the premiums charged by the ad- 
mitted disability insurer. Any accumulated excess employee contribu- 
tions over and above the net cost of premiums, after premium dividends 
or experience rate credit shall be maintained in a depository institution. 

(b) All employee contributions received by an employer under an ap- 
proved voluntary plan shall be deposited in the account described in Sec- 
tion 3261-1 (a) by the same date that employee federal personal income 
tax withholdings are due. 

NOTE: Authority cited: Sections 305, 306 and 2602, Unemployment Insurance 
Code. Reference: Section 3261, Unemployment Insurance Code. 

History 
1. New section filed 11-9-2004; operative 12-9-2004 (Register 2004, No. 46). 

§ 3262-1 . Termination of a Voluntary Plan. 

(a) The Director of Employment Development may terminate any vol- 
untary plan if there has been a failure to comply with the terms and condi- 
tions of the plan such as substantial failure to pay benefits promptly when 
due: or, in the case of an insured plan, upon notification of the termination 
of the policy of insurance; or that fewer than a majority of the admissible 
employees remain covered by the plan; or for other good cause. The no- 
tice of intention to terminate a plan shall include a statement of the right 
to appeal to the Appeals Board. The notice shall state the effective date 
and the reason for the termination. Contributions with respect to wages 
paid on or after the date of termination shall be paid to the Disability Fund 
in accordance with the provisions of Sections 2901-2903 of the code. 

(b) All employee monies maintained in the account described in Sec- 
tion 3261-1 of these regulations and, in addition, monies paid by the em- 
ployer, money owed to the voluntary plan by the employer, but not yet 
paid to the plan, and any interest accrued on all these monies, shall be re- 
mitted to the department on the effective date of the termination of the 



voluntary plan as provided in subdivision (a). The monies received by the 
depaitinent will be deposited into the Disability Fund. 

(c) The claim documents and payment records of individuals whose 
payments were affected by subdivision (b) shall be forwarded to the de- 
partment on the effective date of the termination of the voluntary plan. 

(d) Disability benefits, with respect to disabilities which commenced 
prior to the termination date for which proper payment had not been made 
under the voluntary plan, shall be paid from the Disability Fund in accor- 
dance with Part 2 (commencing with Section 2625) of the code to other- 
wise eligible individuals previously covered by the plan. These payments 
shall be recovered from the monies remitted to the department in accor- 
dance with subdivision (b). Section 3262 of the code, or by assessments 
as provided in Sections 1 126-1 136 of the code. 

NOTE; Authority cited: Sections 30.S, 306 and 2602, Unemployment hisurance 
Code. Reference: Section 3262, Unemployment Insurance Code. 

History 

1. Amendment filed 1 1-29-57; desisnated effective 12-9-57 (Register 57, No. 
21). Sec history note to § 125-1. ^ 

2. Amendment filed 4-1-82; effective thirtieth day thereafter (Register 82, No. 
14). 

3. Amendment of section heading and section filed 11-9-2004; operative 
12-9-2004 (Register 2004, No. 46). 

§ 3262-2. Appeals Board Decision of Department 
Termination of Voluntary Plan. 

(a) When the Appeals Board decision is sent to an appellant from an 
appeal filed in accordance with subdivision (e). Section 3262 of the code, 
one of the following actions shall be implemented: 

( 1 ) If the Appeals Board affirms the termination of the voluntary plan, 
the department shall continue the payments described in subdivision (d) 
of Section 3262-1 of these regulations, or 

(2) If the Appeals Board reverses the department's termination of the 
voluntary plan, the department will return the claim documents described 
in subdivision (c) of Section 3262-1 of these regulations to the employer. 
The department will provide the employer, employee group, or insurer 
with a statement describing the payments issued under subdivision (d) of 
Section 3262-1 of these regulations. The department' s payments shall be 
recovered from the monies remitted to the department in accordance with 
subdivision (b). Section 3262 of the code. All remaining monies, if any, 
shall be returned to the employer and any employee monies shall be re- 
deposited into the account created in accordance with Section 3261-1 of 
these regulations. 

(b) If the department is unable to recover the full amount of payments 
issued under subdivision (d) of Section 3262-1 of these regulations from 
the monies remitted to the department, recovery will be sought against 
the employer or insurer. The Director of Employment Development shall 
assess the employer or insurer for payments that have not been recovered 
from the employer or insurer. 

Note; Authority cited: Secfions 301, 305, 306 and 2602, Unemployment Insur- 
ance Code. Reference: Section 3262, Unemployment Insurance Code. 

History 
1. New section filed 1 1-9-2004; operative 12-9-2004 (Register 2004, No. 46). 
For prior history, see Register 96, No. 30. 

§ 3264-1 . Denials of Benefits to Claimants Under 
Voluntary Plans. 

NOTE; Authority cited: Sections 305, 306 and 2602, Unemployment Insurance 
Code. Reference: Section 3264, Unemployinent Insurance Code. 

History 

1. Amendment filed 3-14-66; designated effective March 24, 1966 (Register 66, 
No. 7). 

2. Amendment filed 4-1-82; effective thirtieth day thereafter (Register 82, No. 
14). 

3. Repealer filed 7-23-96; operative 8-22-96 (Register 96, No. 30). 

§ 3266-1 . Refunds to Employees— Voluntary Plan Portion. 

NOTE: Authority cited: Sections 305, 306 and 2602, Unemployment Insurance 
Code. Reference: Sec. 3266, Unemployment Insurance Code. 

History 

1. New section filed 11-20-67; designated effective 1 1 30-67 (Register 67, No. 
47). 

2. Amendment filed 6-8-72; effective thirtieth day thereafter (Register 72, No. 
24). 
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3. Repealer filed 4-1-82: effective thirtieth day thereafter (Register 82, No. 14). 

§ 3266-2. Refunds to Employees — Assessment Factor for 
Voluntary Plan Portion. 

History 

1. New section filed 6-8-72; effective thirtieth day thereafter (Register 72, No. 
24). 

2. Repealer filed 4-1-82; effective thirtieth day thereafter (Register 82, No. 14). 

§ 3266-3. Refunds to Employees — Assessment for 
Voluntary Plan Portion. 

History 

1. New section filed 6-8-72; effective thirtieth day thereafter (Register 72, No. 
24). 

2. Repealer filed 4-1-82; effective thirtieth day thereafter (Register 82, No. 14). 

§ 3267-1 . Reports from Voluntary Plans. 

(a) Employers whose employees are participating in approved volun- 
tary plans or the insurer under an approved voluntary plan shall, within 
15 days after the receipt of a first claim for disability benefits, notify the 
department on a form prescribed by the department of such claim, except 
where a claim has been made under an approved self-insured plan and 
the uninterrupted period of disability of such claim does not exceed the 
waiting period prescribed for benefits from the Disability Fund under 
subdivision (b) of Section 2627 of the code. The notice shall include the 
claimant's name, social security account number, and mailing address. 



and the date upon which the claimant's disability began. The employer 
or insurer under an approved voluntary plan shall, within 35 days after 
final payment for each period of disability, give to the department a final 
report of the claim on a form prescribed by the department. The report 
shall include the claimant's name, social security account number, mail- 
ing address, sex and year of birth, the date upon which the claimant's dis- 
ability began, the diagnosis by the claimant's physician or practitioner, 
the period compensated for days of benefits, the total amount of basic and 
additional benefits paid for the disability, the last day for which payment 
was made, and the reason for ceasing payments. If the uninterrupted peri- 
od of disability does not exceed two weeks, the notice of a first claim and 
the final report may be combined in a single report. 

(b) Each insurer of one or more voluntary plans shall, not later than the 
thirty-first day of May of each year, file with the department a statement 
on a form prescribed by the department showing, separately froin other 
business, preiniums, losses, and expenses pertaining to its voluntary plan 
insurance for the preceding calendar year. The requirement of this subdi- 
vision shall be satisfied by furnishing the department, within the required 
time, a copy of the report filed with the Insurance Commissioner which 
contains such information, separately from other business, pertaining to 
such voluntary plan insurance. 

(c) Each insurer of one or more voluntary plans shall furnish to the de- 
partment a notice of each premium dividend paid to a policyholder under 
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an approved voluntary plan in every case in which employees covered by 
the plan are required to contribute any amount of the cost of the plan. The 
notices shall be filed with the department either within 30 days after the 
premium dividend is paid, or on or before the fifteenth day of the month 
next succeeding the month in which any such dividends are paid, which- 
ever date is later. As used in this subdivision, "premium dividend" means 
any cash payment or credit to an employer or other policyholder under 
a voluntary plan which represents a premium refund and includes any ex- 
perience refund, experience rate credit, retrospective rate adjustment 
based on experience, or other factor. 

(d) Employers with approved voluntary plans in filing their quarterly 
contribution returns and wage reports shall, on such wage reports, list 
separately (1 ) employees covered by the voluntary plan, (2) employees 
not covered by the voluntary plan whose wages continue to be subject to 
contributions to the Disability Fund, with separate totals of the amount 
of wages of each group. 

NOTi;: Authority cited; Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 2627 and 3267, Unemployment Insurance Code. 

History 

1. Amendment filed 1 1-29-57; designated effective 12-9-57 (Register 57. No. 
21 ). See history note to § 125-1. 

2. Amendment filed 11-4-61; designated effective 1 1-14-61 (Register 61, No. 

22). 

3. Amendment filed 1 1-20-67; designated effective 1 1-30-67 (Register 67, No. 

47). 

4. Amendment filed 4-1-82; effective thirtieth day thereafter (Resister 82, No. 
14). 

5. Amendment of subsection (a) and Noth filed 3-9-2000; operative 4-8-2000 
(Register 2000, No. 10). 

§ 3267-2. Self-Insured Plans— Reports. 

(a) On or before the fifteenth day following the close of each calendar 
quarter during which a self-insured plan is in effect, the employer or 
group of employees shall furnish the department with a statement show- 
ing: 

( 1 ) The amount of funds on hand allocated for the payment of disabil- 
ity benefits; 

(2) The amount of benefits paid during the quarter; 

(3) The amount of benefits accrued but not paid during the quarter; 

(4) The amount of benefits claimed during the quarter, and 

(5) Such other information as the department may require with respect 
to the financial abihty of the self-insurer to meet his or her obligations 
under the plan. 

The 1 5-day period for filing the statement may be extended by the de- 
partment upon a showing of good cause if request is made within the 
15-day period. Failure to comply with the requirements of this section 
will be cause for withdrawing approval of the voluntary plan. 

(b) Funds expended for the payment of salaries, medical examination 
fees, guarantee bond premiums, office supplies, postage, taxes and insur- 
ance, and other reasonable expenses arising from the administration of 
the self-insured plan are proper charges against the plan funds. 

NOTH: Authority cited: Sections 305, 306 and 2602. Unemployment Insurance 
Code. Reference; Section 3267. Unemployment Insurance Code. 

History 
1. Amendment filed 4-1-82; effecdve thirtieth day thereafter (Register 82. No. 
14). 

§ 3268-1 . Information Furnished by the Department to 
Voluntary Plans. 

(a) The department upon the request of an employer or insurer under 
an approved voluntary plan shall, not later than 10 days after receipt of 
such request, furnish to such employer or insurer the weekly rate and 
maximum amount of disability benefits which would be payable for the 
disability benefit period under Part 2 of the code if the individual were 
not covered by the voluntary plan. The department may furnish to the in- 
surer, under an approved voluntary plan, the amount of wages or wage- 
earner deductions of the employees of an employer under an approved 
voluntary plan as shown by the records of the department for any period 
covered by the voluntary plan. Information shall be furnished upon re- 



quest to any individual covered by the voluntary plan with respect to his 
or her disability benefit period, weekly rate and maximum benefits were 
he or she not under the voluntary plan. 

NOTH; Authority cited: Sections 305, 306 and 2602, Unemployment Insurance 
Code. Reference; Section 3268, Unemployment Insurance Code. 

Hi. STORY 
1. Amendment filed 4-1-82; effective thirtieth day thereafter (Register 82. No. 
14). 

§ 3269-1 . Cost of Administering Voluntary Plans. 

History 
1. Repealer filed 1 1-29-57; designated effective 12 -9-57 (Regi.ster 57, No. 21 ). 
See history note to § 125-1. 

§ 3271-1. Adjustments in Provisions of Voluntary Plans. 

(a) As set forth in Section 3271 of the code approval of the department 
shall be requested and such approval shall be given only if the department 
finds that a majority of the employees covered by the plan, or all of the 
employees covered by the plan who are adversely affected by the amend- 
ment, have consented in writing to the modification and that the plan after 
such modification will continue to meet the requirements of the code. If 
the procedure set forth in Section 3271 of the code is followed, approval 
of the department shall be obtained and such approval shall be given only 
if the plan after such modification will continue to meet the requirements 
of the code and of these regulations. 

(b) When the plan is amended pursuant to any subdivision of Section 
327 1 of the code, the notice of amendment distributed to the covered em- 
ployees must include nofification of their right to withdraw from the plan 
as of the effecUve date of such amendment. Such withdrawal shall be ef- 
fected by written notice to the employer not later than 10 days after the 
effective date. 

Note: Authority cited: Sections 305. 306 and 2602, Unemployment Insurance 
Code. Reference: Secfion 3271, Unemployment Insurance Code. 

History 

1. New section filed 1 1-29-57; designated effective 12-9-57 (Register 57, No. 
21). 

2. Amendment filed 12-22-59; designated effective l-l-60(Register 59. No. 22). 

3. Amendment filed 9-5-61 ; designated effective 9-15-61 (Register 61 . No. 1 8). 

4. Amendment filed 3-14-66; designated effective 3-24-66 (Register 66, No. 7). 

5. Amendment filed 4-1-82; effective thirtieth day thereafter (Register 82, No. 
14). 



Chapter 7. 



Family Temporary Disability 
Insurance 



§ 3301 (a)-1 . Family Temporary Disability Insurance — 
Right to Benefits. 

The right to benefits pursuant to Division 1 , Part 2, Chapter 7 (com- 
mencing with Section 3300) of the code does not provide leave rights or 
any form of job protection. 

EXAMPLE 1. Claimant A works for a small business with 15 em- 
ployees. Claimant A notifies his employer that he will be unable to report 
to work due to the need to provide care for his seriously ill parent. He ad- 
vises the employer that he will claim Family Temporary Disability Insur- 
ance benefits. The employer informs Claimant A that he cannot guaran- 
tee a position with the company will be available when Claimant A 
returns. 

Claimant A establishes a claim for Family Temporary Disability In- 
surance benefits and receives three weeks of benefits. Claimant A returns 
to work and is informed by his employer that a position with the company 
is not available. Although Claimant A received Family Temporary Dis- 
ability Insurance benefits, his employer was not obligated to retain him 
as an employee with the company. 

Note: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference; Section 3301, Unemployment Insurance Code. 

History 
1. New chapter 7 (sections 3301(a)-l— 3306(b)-l) and section filed 6-23-2004; 

operative 7-1-2004 pursuant to Government Code section 1 1343.4 (Register 

2004, No. 26). 
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§ 3301 (d)-1. Twelve-Month Period Defined. 

(a) Any "12-month period," means the 365 consecutive days begin- 
ning with the first day from which the individual first establishes a valid 
claim for Family Temporary Disability Insurance benefits. 

EXAMPLE 1 . Claimant A establishes a claim for Family Temporary 
Disabihty Insurance benefits beginning November 17, 2004. Claimant 
A serves a seven-day waiting period November 17 through November 
23 and receives six weeks of benefits through January 4. 2005. Claimant 
A returns to work through May 3 1 , 2005. Claimant A establishes a claim 
for benefits requesting additional Family Temporary Disability Insur- 
ance benefits beginning June 1, 2005. 

Claimant A is ineligible for additional benefits because the maximum 
amount of six weeks of benefits was paid in full during the 365 days be- 
ginning November 17, 2004. Claimant A is not eligible for any further 
benefits until a new 1 2-month period can be established which could not 
be earlier than November 17, 2005. 

EXAMPLE 2. Claimant B establishes a claim for Family Temporary 
Disability Insurance benefits beginning November 17, 2004 to provide 
care for her parent. Claimant B serves a seven-day waiting period No- 
vember 1 7 through November 23 and receives three weeks of benefits 
through December 14, 2004. Claimant B returns to work through No- 
vember 2, 2005. Claimant B requests an additional three weeks of bene- 
fits beginning November 3, 2005 to provide care for her spouse. 

Claimant B serves a seven-day waiting period November 3 through 
November 9 because she is providing care for a different care recipient. 
Claimant B is only eligible for one week of benefits, November 10 
through November 16, since the 12-month period terminates on Novem- 
ber 16,2005. 

EXAMPLE 3. Claimant C establishes a claim for Family Temporary 
Disability Insurance benefits beginning November 17, 2004 to provide 
care for his parent. Claimant C serves a seven-day waiting period No- 
vember 1 7 through November 23 and receives three weeks of benefits 
through December 14, 2004. Claimant C returns to work through No- 
vember 2, 2005. Claimant C requests an additional six weeks of benefits 
beginning November 3, 2005 to provide care for his spouse. 

Claimant C serves a seven-day waiting period November 3 through 
November 9 because he is providing care for a different care recipient. 
He is only eligible for one week of benefits, November 10 through No- 
vember 16, since the 12-month period terminates on November 16, 
2005. However, Claimant C may submit a new claim for Family Tempo- 
rary Disability Insurance benefits to establish a new 1 2-month period be- 
ginning November 17, 2005. Claimant C may receive additional benefits 
after serving a seven-day waiting period in the new 12-month period if 
his care is warranted and he is otherwise eligible. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 3301 and 3302. Unemployment Insurance Code. 

History 
1. New section filed 6-23-2004; operative 7-1-2004 pursuant to Government 

Code section 11 343.4 (Register 2004, No. 26). 

§ 3302-1 . Family Temporary Disability Insurance 
Definitions. 

Unless the context otherwise requires, the terms used in this part rela- 
rive to Family Temporary Disability Insurance benefits shall have the fol- 
lowing meaning: 

(a) "Authorized representative" of a claimant or care recipient means 
one of the following individuals who: 

(1) is the parent. 

(2) is authorized by a power of attorney or other authorization satisfac- 
tory to the department to represent or act on behalf of a claimant or care 
recipient who is incapable of fulfilling the requirements of filing claims 
for Family Temporary Disability Insurance benefits. 

(3) files with the department upon a prescribed form a duly sworn affi- 
davit that the claimant, according to information received by the individ- 
ual from the claimant's physician or practitioner, is incapable of making 
a claim for family temporary disability benefits, and that the authorized 



representative assumes the responsibility of acting on behalf of such 
claimant in accordance with the code and this part. 

(4) files with the department upon a prescribed form a duly sworn affi- 
davit that the care recipient, according to information received by the in- 
dividual from the care recipient's physician or practitioner, is incapable 
of completing his or her portion of the claim for family temporary disabil- 
ity benefits, and that the authorized representative assumes the responsi- 
bility of acting on behalf of such care recipient in accordance with the 
code and this part. 

(b) "Bond" or "bonding" with a new child means to develop a psycho- 
logical and emotional attachment between a child and his or her primary 
care giver(s).This involves being in one another's physical presence. 

(c) "Care provider" means the family member who is providing the re- 
quired care. This term is used interchangeably with "claimant." 

(d) "Care recipient" means either of the following: 

( 1 ) the family member as defined in section 3302 of the code who is 
receiving care for a serious health condition. 

(2) the minor child with whom the claimant is bonding. 

(e) "Certificate" means the signed statement of a physician, practitio- 
ner, or a registrar of a county hospital of this State, on a form prescribed 
by the department, containing elements described in Section 2706-2(0, 
except that a certificate signed by a physician licensed by and practicing 
in a state other than California or in a foreign country, or in a territory or 
possession of a country, except a duly authorized medical officer of any 
medical facility of the United States Government, shall be accompanied 
by a further certification that such physician holds a valid license in the 
state or foreign country, or in the territory or possession of the country, 
in which he or she :is practicing. 

(f) "Child" means a biological, adopted, or foster child, a stepchild, a 
legal ward, a son or daughter of a domestic partner, or a child of a person 
standing in loco parentis. This definition of a child is applicable regard- 
less of age or dependency status. 

(g) "Claimant" means an individual who has filed a claim for Family 
Temporary Disability Insurance benefits. This term is used interchange- 
ably with "care provider." 

(h) "Continued claim" means the claim, for the same care recipient 
within the same 12-month period, subsequent to the first or re-estab- 
lished claim where there is no interruption of the period for which bene- 
fits are claimed. A continued claim does not require a waiting period. 

(i) "Disability benefits" wherever used in the code means benefits pay- 
able under Part 2 of Division 1 of the code, including Family Temporary 
Disability Insurance benefits. 

(j) "Domestic partner" means a registered domestic partner as defined 
in California Family Code section 297. 

(k) "Family member" means those individuals described in section 
3302 of the code. 

(/) "Family Temporary Disability Insurance" means the program es- 
tablished to provide up to six weeks of wage replacement benefits to 
workers who take time off to care for a seriously ill child, spouse, parent, 
registered domestic partner, or to bond with a new child as of July 1 , 
2004. Claims for benefits cannot begin prior to this date. 

(m) "First claim" means the claim initially filed on a form prescribed 
by the department, containing elements described in Section 2706-2, 
with respect to a 1 2-month period of family care leave. The claimant es- 
tablishes his or her 12-month period and the Department computes the 
weekly benefit amount and maximum benefits potentially payable. 

(n) "Foster care" means 24— hour care for children in substitution for, 
and away from, their parents or guardian. Such placement is made by or 
with the agreement of the State as a result of a voluntary agreement be- 
tween the parent or guardian that the child be removed from the home, 
or pursuant to a judicial determination of the necessity for foster care, and 
involves agreement between the State and foster family that the foster 
family will take care of the child. Although foster care may be with rela- 
tives of the child. State action is involved in the removal of the child from 
parental custody. 
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(0) "In loco parentis" exists when a person undertakes care and control 
of a child in the absence of such supervision by the natural parents and 
in the absence of formal legal approval. This includes persons with day- 
tt)~day responsibilities to care for and financially support a child. It also 
includes the person who had such responsibility for the employee when 
the employee was a child. A biological or legal relationship is not neces- 
sary. 

(p) "New child" means a minor child for whom leave is taken for pur- 
poses of bonding within I2-months of the child's birth or placement with 
the claimant or the claimant's spou.se or domestic partner. 

(q) "Parent" means a biological, foster, or adoptive parent, a steppar- 
ent, a legal guardian, or other person who stood in loco parentis to the em- 
ployee when the employee was a child. A biological or legal relationship 
is not necessary for a person to have stood in loco parentis to the em- 
ployee as a child. This term does not include a parent-in-law. 

(r) "Placement" means a change in physical custody of a child from a 
public agency or adoption agency into the custody of foster care or adop- 
tive parents. 

(s) "Re-established claim" means a claim filed subsequent to a first 
claim within the same 1 2-month period. A "re-established claim" occurs 
when there is one of the following: 

( 1 ) an interruption of the period for which benefits are claimed for the 
same care recipient for which a new waiting period is not required; or 

(2) benefits are claimed for a new care recipient for which a new wait- 
ing period is required. 

(t) "Regular wages" as used in section 2656 of the code means com- 
pensation paid entirely by an employer directly to his or her employee as 
a full or partial payment of his or her remuneration during a period of 
family care leave. 

(u) "Stepparent" means a person who is a party to the marriage with 
respect to a minor child of the other party to the marriage. 

(v) "Vacation leave" means vested vacation time which, upon ter- 
mination of employment, must be paid to the employee as wages pur- 
suant to Labor Code section 227.3 or the applicable collective bargaining 
agreement. An employer policy under which paid time off is vested under 
Labor Code section 227.3 is considered vacation leave pursuant to sec- 
tion 3303.1(c) of the code regardless of the name given the leave by the 
employer. 

(w) "Week" means the seven consecutive day period beginning with 
the first day with respect to which a valid claim is filed for benefits and 
thereafter the seven consecudve day period commencing with the first 
day immediately following such week or subsequent continued weeks of 
family care leave. 

( 1) The term "week" for purposes of determining eligibility for Family 
Temporary Disability Insurance benefits when an individual's employer 
requires the use of earned, but unused vacation pay, shall consist of seven 
calendar days. If the pay period is not based on calendar days, a week 
shall consist of 168 consecutive hours. With respect to an individual 
whose wages are not paid on a weekly basis, a week shall consist of the 
seven-consecutive-day periods for an individual, as appropriate to the 
circumstances. 

(x) "Weekly wage" as that term is used in section 2656 of the code 
means any remuneration earned, exclusive of wages paid for overtime 
work, during the last full week of work immediately preceding the claim- 
ant's first day of family care leave, except that for good cause the depart- 
ment may determine the "weekly wage" in any other equitable manner. 

(y) For purposes of section 140.5 of the code no individual shall be 
deemed eligible for Family Temporary Disability Insurance benefits for 
any week of unemployment unless such unemployment is due to the need 
for family care leave. 

( 1 ) If an individual has been neither employed nor registered for work 
in any manner designated by the director for more than three months im- 
mediatel} preceding the beginning of a period of family care leave, he or 
she is not eligible for benefits unless the department finds that the unem- 
ployment for which he or she claims benefits is not due to his or her pre- 
vious withdrawal from the labor market. 



NOTI-;: Authority cited: Sections 30,S and 306, Unemployment Insurance Code. 
Reference: Sections 140.5. 1253, 2656, 3300 and 3302. Uncmploymcni Insurance 
Code. 

History 
1. New section filed 6-23-2004: operative 7-1-2004 pursuant to Government 
Code section 1 1343.4 (Register 2004. No. 26). 



§ 3302-2. Serious Health Condition Defined. 

(a) For purposes of Family Temporary Disability Insurance, "serious 
health condition" for which an employee may receive benefits means an 
illness, injury, impairment, or physical or mental condition of the care re- 
cipient that involves: 

( 1 ) Inpatient care (i.e. an overnight stay ) in a ho.spital. hospice, or resi- 
dendal medical care facility, including any period of incapacity (for pur- 
poses of this section, defined to mean inability to work, attend school or 
perform other regular daily activities due to the serious health condition, 
treatment therefor, or recovery therefrom) or any subsequent treatment 
in connection with such inpatient care; or 

(2) Continuing treatment by a physician or practitioner. A serious 
health condition involving continuing treatment by a physician or practi- 
tioner includes any one or more of the following: 

(A) A period of incapacity (i.e. inability to work, attend school or per- 
form other regular daily activities due to the serious health condition, 
treatment therefor, or recovery therefrom) of more than three consecu- 
tive calendar days, and any subsequent treatment or period of incapacity 
relating to the same condition, that also involves: 

(i) Treatment two or more times by a physician or practitioner, or by 
a provider of health care services (e.g. physical therapist) under orders 
of, or on referral by, a physician or practitioner. 

(ii) Treatment by a physician or practitioner on at least one occasion 
which results in a regimen of continuing treatment under the supervision 
of the physician or practitioner. 

(B) Any period of incapacity due to pregnancy, or for prenatal care. 

(C) Any period of incapacity or treatment for such incapacity due to 
a chronic serious health condition. A chronic serious health condition is 
one which: 

(i) requires periodic visits for treatment by a physician or practitioner; 

(ii) continues over an extended period of time (including recurring epi- 
sodes of a single underlying condition); and 

(iii) may cause episodic rather than a continuing period of incapacity 
(e.g. asthma, diabetes, epilepsy, etc.). 

(D) A period of incapacity which is permanent or long term due to a 
condition for which treatment may not be effective. The child, parent, 
spouse or registered domestic partner must be under the continuing su- 
pervision of, but need not be receiving active treatment by a physician or 
practitioner. Examples include, but are not limited to, Alzheimer's, a se- 
vere stroke, or the terminal stages of a disease. 

(E) Any period of absence to receive multiple treatments (including 
any period of recovery therefrom) by a physician or practitioner or by a 
provider of health services under orders of, or on referral by, a physician 
or practitioner, either for restorative surgery after an accident or other in- 
jury, or for a condition that would likely result in a period of incapacity 
of more than three consecutive calendar days in the absence of medical 
intervention or treatment, such as cancer (chemotherapy, radiation, etc.), 
severe arthritis (physical therapy), or kidney disease (dialysis). 

(b) Treatment for purposes of subdivision (a) of this section includes, 
but is not limited to. examinations to determine if a serious health condi- 
tion exists and evaluations of the condition. Treatment does not include 
routine physical, eye. or dental examinations. Under subdivision 
(a)(2)(A)(ii). a regimen of continuing treatment includes, for example, a 
course of prescription medication (e.g. an antibiotic) or therapy requiring 
special equipment to resolve or alleviate the health condition (e.g. oxy- 
gen). A regimen of continuing treatment that includes the taking of over- 
the-counter medications such as aspirin, antihistamines, or salves; or bed 
rest, drinking fluids, exercise, and other similar activities that can be initi- 
ated without a visit to a physician or practitioner, is not, by itself, suffi- 



Page 132.1 



Register 2004, No. 26; 5-25-2004 



§ 3303-1 



BARCLAYS CALIFORNIA CODE OF REGULATIONS 



Title 22 



cient to constitute a regimen of continuing treatment for purposes of 
Family Temporary Disability Insurance. 

(c) Conditions for which cosmetic treatments are administered (such 
as most treatments for acne or plastic surgery) are not "serious health 
conditions'" unless inpatient hospital care is required or unless complica- 
tions develop. Ordinarily, unless complications arise, the common cold, 
influenza, ear aches, upset stomach, minor ulcers, headaches other than 
migraine, routine dental or orthodontia problems, periodontal disease, 
etc. are examples of conditions that do not meet the definition of a serious 
health condition and do not qualify for Family Temporary Disability In- 
surance benefits. Restorative dental or plastic surgery after an injury or 
removal of cancerous growths are serious health conditions provided all 
the other conditions of this regulation are met. Mental illness resulting 
from stress or allergies may be serious health conditions, but only if all 
the conditions of this section are met. However, in any instance where 
one of the above conditions satisfies the requirements of subdivision (a) 
above, that condition shall be deemed a serious health condition for 
which the claimant would be eligible to claim Family Temporary Dis- 
ability Insurance benefits. 

NOTH: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 2708, 3301 and 3302, Unemployment Insurance Code. 

History 
1. New section filed 6-23-2004; operative 7-1-2004 pursuant to Government 

Code section 1 1343.4 (Register 2004, No. 26). 

§ 3303-1 . Family Temporary Disability Insurance Benefits 
for Bonding with a New Child. 

(a) An individual may be eligible for Family Temporary Disability In- 
surance benefits for bonding on any day in which he or she is unable to 
perform his or her regular or customary work because of one or more of 
the following: 

( 1 ) the birth of a child of the individual or the individual's registered 
domestic partner. 

(2) the placement, through adoption or foster care, of a minor child 
with the individual or the individual's registered domestic partner. 

(b) Eligibility for benefits under this section for the birth or placement 
of a minor child expires at the end of the 1 2-month period that begins on 
the child's date of birth or placement. 

EXAMPLE 1. Claimant A gives birth on May 9, 2004. and does not 
establish a claim for either State Disability Insurance or Family Tempo- 
rary Disability Insurance benefits before returning to work in January 
2005. After working through March 20, 2005, Claimant A establishes a 
claim for Family Temporary Disability Insurance benefits beginning 
March 2 1 , 2005 to bond with her new child. 

Claimant A serves a seven-day waiting period from March 2 1 through 
March 27, 2005. Claimant A may receive six weeks of Family Tempo- 
rary Disability Insurance benefits from March 28 through May 8, 2005, 
if otherwise eligible, because the period claimed is within the 12-month 
period from the new child's birth. 

EXAMPLE 2. Claimant B gives birth on May 9. 2004, and receives 
State Disability Insurance benefits through June 19, 2004 for her preg- 
nancy claim. She does not establish a Family Temporary Disability In- 
surance claim for bonding before returning to work in January 2005. Af- 
ter working through March 20, 2005, Claimant B establishes a claim for 
Family Temporary Disability Insurance benefits beginning March 21, 
2005 to bond with her new child. 

Claimant B may receive up to six weeks of Family Temporary Disabil- 
ity Insurance benefits from March 21, 2005 through May 1, 2005, if 
otherwise eligible. Because Claimant B served a waiting period on her 
State Disability Insurance pregnancy claim, she is not required to serve 
an additional waiting period. 

EXAMPLE 3. Claimant C adopts a child on August 4, 2004. He serves 
a waiting period from August 4 through August 10, 2004, and receives 
five weeks of Family Temporary Disability Insurance benefits to bond 
with his new child from August 1 1 though September 14, 2004. Claimant 
C returns to work on September 15, 2004. After working through July 3 1 , 
2005, Claimant C re-establishes a claim for Family Temporary Disabil- 



ity Insurance benefits to bond with his new child commencing August 1 , 
2005. 

Claimant C receives benefits August 1 , 2005 through August 3, 2005. 
A disqualification effective August 4, 2005 is issued because more than 
1 2 months have elapsed since the child was adopted and therefore Claim- 
ant C is no longer eligible for benefits. 

(c) Eligibility for benefits under this .section for the birth or placement 
of a minor child requires being in the physical presence of the child. 

EXAMPLE 1. Claimant A's wife gives birth to twins on August 29, 
2004. The twins are seven weeks premature and remain in the neonatal 
care unit through October 9, 2004. Claimant A establishes a bonding 
claim on August 29, 2004, and claims benefits through October 9, 2004. 
Claimant A visits his children daily from six o'clock in the morning until 
eight o'clock in the evening and suffers a wage loss due to missing work. 

Claimant A serves a seven-day waiting period from August 29 
through September 4, 2004 and may receive six weeks of benefits from 
September 5 through October 9, 2004, if otherwise eligible. Claimant A 
is eligible for benefits to bond even though the bonding takes place in the 
hospital and not at the claimant's residence. 

EXAMPLE 2. Claimant B establishes a claim to bond with his new 
child. Claimant B indicates that he bonds with his new child via live re- 
mote camera. However, he does not spend time in the physical presence 
of his new child. 

Claimant B is not eligible for benefits because his remote video ar- 
rangement does not constitute bonding within the context of the Family 
Temporary Disability Insurance program. 

NOTE: Authority cited: Sections 30.S and 306, Unemployment Insurance Code. 
Reference: Sections 3301, 3302.1 and 3.303. Unemployment Insurance Code. 

History 
1. New section filed 6-23-2004; operative 7-1-2004 pursuant to Government 
Code section 1 1343.4 (Register 2004, No. 26). 

§ 3303(b)-1 . Waiting Period. 

(a) The first seven days of a first or re-established claim for Family 
Temporary Disability Insurance benefits constitute the non-payable 
waiting period, except as provided in sections 3302.1(b) and 3302.1(c) 
of the code. Waiting period days will be served during a period of family 
care leave even if the claimant is ineligible to receive benefits for the 
same days due to the receipt of: 

( 1 ) other benefits under a workers' compensation law or any employ- 
er's liabihty law as defined in secfion 2629 of the code; or 

(2) wages, regular wages, or vacation leave from an employer as de- 
fined in sections 2656 and 3303.1 of the code. 

EXAMPLE 1. Claimant A establishes a claim for Family Temporary 
Disability Insurance on March 10 to care for his stepfather. Claimant A 
will be off work for seven weeks. 

Claimant A serves an uninterrupted waiting period from March 10 
through March 16 and is eligible for benefit payments beginning March 
17. 

EXAMPLE 2. Claimant B's parent is hospitalized on April 3 for a 
heart attack. His parent is released on April 4 but needs follow-up treat- 
ment to monitor his condition about once a month consisting of daylong 
medical appointments over the next six months. Claimant B is absent 
from work on April 3 and 4 to provide care to his parent. The follow-up 
appointments are scheduled for May 15, June 17, July 16, August 20, 
September 17 and October 22. Claimant B's parent requires continuing 
treatment for another six months in the same periodic manner. Appoint- 
ments are scheduled for December 10 and January 1 1 of the following 
year. 

Claimant B establishes a claim on April 3 to care for his parent. Claim- 
ant B serves his seven-day waiting period for the days April 3, April 4, 
May 15, June 17, July 16, August 20, and September 17. Claimant B cer- 
tifies to and is eligible to receive benefits for October 22, December 10, 
and January 1 1 because the waiting period was served. 

EXAMPLE 3. Claimant C establishes a claim on January 10 to provide 
care for his wife. Claimant C normally works eight hours per day five 
days per week. Claimant C was unable to work on January 1 and January 
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! 1. Beginning January 12, Claimant C works four hours per day and 
spends the other four hours caring for his wife. Claimant C continues to 
work four hours per day through February 14 in order to provide care for 
his wife. 

Claimant C serves an uninterrupted seven-day waiting period from 
January 10 through January 16 since partial days of family care leave ful- 
fill the waiting period requirement. Claimant C is eligible for benefits 
based on his wage loss for January 1 7 through Febaiary 1 4. 

EXAMPLE 4. Claimant D establishes a first claim for Family Tempo- 
rary Disability Insurance on January 21 to care for her seriously ill 
spouse. The medical certificate indicates Claimant D"s care is warranted 
through March 17. Claimant D requests two weeks of full sick leave pur- 
suant to Section 233 of the Labor Code and under the terms of a union 
contract. 

Claimant D serves the waiting period from January 2 1 through January 
27 while she is in receipt of regular wages. Claimant D is disqualified 
from receiving benefits for the period beginning January 28 and ending 
February 3 under Section 2656 of the code because of the receipt of regu- 
lar wages equal to Claimant D's weekly wage immediately prior to the 
commencement of her period of family care leave. She is eligible for 
benefits beginning February 4. 

EXAMPLE 5. Claimant A establishes a claim for Family Temporary 
Disability Insurance benefits beginning June 5, 2006 to care for her seri- 
ously ill spouse for four weeks. Claimant A accrues 168 hours of sick 
leave annually. She normally works 40 hours per week, Monday through 
Friday. Claimant A requests 80 hours of sick leave from her employer 
pursuant to Section 233 of the Labor Code for the period June 5 through 
June 16, 2006. 

Forty hours of sick leave is allocated to the seven-day waiting period 
June 5 through June 1 1 . 2006. Claimant A is not eligible for benefits for 
the period June 12 through June 18, 2006 due to the receipt of regular 
wages pursuant to section 2656 of the code. Claimant A may receive 
Family Temporary Disability Insurance benefits beginning June 19, 
2006, if otherwise eligible, because this is the first day for which she suf- 
fers a wage loss. 

EXAMPLE 6. Claimant E establishes a claim on April 24 to care for 
her mother. The medical certificate indicates care is warranted through 
May 14. Claimant E serves a waiting period from April 24 through April 
30 and receives benefits through May 1 4. 

Claimant E re-establishes a claim on January 27 to care for her domes- 
tic partner. The medical certificate indicates care is warranted through 
February 1 6. Claimant E serves a separate waiting period from January 
27 through February 2 because she is caring for a different care recipient 
within the same 12-month period. Claimant E may receive benefits com- 
mencing February 3, if otherwise eligible. 

(b) If the waiting period required is only partially served during the 
first period of family care leave, any unserved portion of the waiting peri- 
od shall be served at the beginning of the subsequent period of family 
care leave for the same care recipient during the 12-month benefit peri- 
od. 

EXAMPLE 1 . Claimant A establishes a claim on November 28 to care 
for her mother. The medical certificate indicates care is warranted 
through November 30. Claimant A returns to work on December 1 after 
serving three waiting period days from November 28 through November 
30. 

Claimant A re-establishes a claim on January 1 to care for her mother. 
The medical certificate indicates care is warranted through January 31. 
Claimant A serves the subsequent four days of her waiting period from 
January 1 through January 4. She may receive benefits from January 5 
through January 31, if otherwise eligible. 

Note: Authority cited: Sections 30.^ and 306, Unemployment Insurance Code. 
Reference: Sections 2656, 3302.1 and 3303, Unemployment Insurance Code. 

History 
1. New section filed 6-23-2004; operative 7-1-2004 pursuant to Government 

Code section I L343.4 (Register 2004, No. 26). 



§ 3303.1 (a)-1 . Ready, Willing, Able and Available to 
Provide Care for the Same Period of Time. 

An individual is not eligible for Family Temporary Disability Insur- 
ance benefits on any day that another family member is ready, vvilling, 
and able and available to provide care during the same period of time in 
a day that the individual is providing care. 

(a) "Ready, Willing, Able and Available." 

( 1 ) Another family member may be ready, willing, and able and avail- 
able regardless of his or her attachment to the labor market. 

EXAMPLE 1 . Claimant A is employed full time. His brother is unem- 
ployed and looking for work. Claimant A's mother requires care for her 
.serious health condition. The brother is not willing to provide the re- 
quired care. 

Claimant A may receive Family Temporary Disability Insurance 
benefits, if otherwise eligible. 

(2) Another family member may not be ready, willing, and able and 
available because of a physical or mental disability that substantially lim- 
its his or her ability to provide the required care. 

EXAMPLE 2. Claimant B is employed full time. Her brother is an un- 
employed substance abuser. Their seriously ill parent does not want the 
brother to provide the required care due to his unreliability. 

Claimant B may receive Family Temporary Disability Insurance 
benefits, if otherwise eligible. 

(b) "Same period of time in a day." 

( 1 ) No more than one care provider may claim benefits for providing 
care in any eight-hour period and no more than three in a 24-hour period. 
Determining whether another family member may be ready, willing, and 
able and available during the same period of fime in a day depends on the 
care requirements of the care recipient as determined by the physician or 
practifioner treadng the care recipient. 

EXAMPLE 1 . The doctor certifies that the care recipient requires cai'e 
eight consecutive hours per day. The care recipient has three children 
who establish claims to receive Family Temporary Disability Insurance 
benefits to provide care for her. 

Only one of the three claimants may receive benefits, if otherwise eli- 
gible, because only one is needed to provide the care recipient with eight 
consecufive hours of care per day. 

EXAMPLE 2. The doctor certifies that the care recipient requires 
24-hour care. The care recipient has three children who establish claims 
to receive Family Temporary Disability Insurance benefits to provide 
care for her. 

All three of the claimants may receive Family Temporary Disability 
Insurance benefits, if otherwise eligible. A maximum of three claimants 
may receive benefits for providing care during eight-hour shifts within 
a 24-hour period, if otherwise eligible. Each of the children will provide 
eight hours of care to provide the required 24-hour care for their mother. 

EXAMPLE 3. The doctor certifies that the care recipient requires 
24-hour care. The care recipient has five children. Claimant A. Claimant 

B, Claimant C, Claimant D, and Claimant E. who establish claims to re- 
ceive Family Temporary Disabihty Insurance benefits to provide care for 
her. 

Only three of the five claimants may receive Family Temporary Dis- 
ability Insurance benefits for the same care recipient for the same period 
of time, if otherwise ehgible. Claims are processed, if all applicable eligi- 
bility criteria are met, in the order which they are received. Claimants A. 

C, and E establish claims with the department and are found eligible be- 
fore Claimants B and D establish claims. Therefore. Claimants B and D 
are initially denied Family Temporary Disability Insurance benefits. If 
Claimants B and D are otherwise eligible, and the care recipient criteria 
are still met, they may establish a claim for benefits as A, C, and E are 
no longer ready, willing, able and available to provide care. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 3303.1, Unemployment Insurance Code. 
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History 

1. New section filed 6-23-2004; operative 7-1-2004 pursuant to Government 
Code section 1 1343.4 (Register 2004, No. 26). 



§ 3303.1 (c)-1 . Vacation Leave. 

An individual eligible to receive Family Temporary Disability Insur- 
ance benefits who receives full or partial vacation leave pursuant to sec- 
tion 3303. 1 (c) of the code shall not be paid benefits during the same peri- 
od. An individual may serve a waiting period during receipt of full or 
partial vacation leave. 

EXAMPLE 1 . Claimant A establishes a claim for Family Temporary 
Disability Insurance benefits commencing July 1 . Claimant A's employ- 
er requires the use of up to two weeks of earned but unu.sed vacation leave 
prior to receipt of Family Temporary Disability Insurance benefits. 
Claimant A has one week of vacation leave available. 

The vacation leave is allocated to the seven-day waiting period and 
Claimant A may receive full Family Temporary Disability Insurance 
benefits beginning on July 8, if otherwise eligible. 

EXAMPLE 2. Claimant B establishes a claim for Family Temporary 
Disability Insurance benefits commencing July 1 . Claimant B's employ- 
er requires the use of up to two weeks of earned but unused vacation leave 
prior to receipt of Family Temporary Disability Insurance benefits. 
Claimant B has two weeks of vacation leave available. 

One week of vacation leave is allocated to Claimant B's seven-day 
waiting period July 1 through July 7. Claimant B is not eligible for Family 
Temporary Disability Insurance benefits for the period of July 8 through 
July 14 pursuant to section 3303.1(c) of the code. Claimant B may re- 
ceive full Family Temporary Disability Insurance benefits beginning 
July 15, if otherwise eligible. 

EXAMPLE 3. Claimant C establishes a claim for Family Temporary 
Disability Insurance benefits commencing July 1 . Claimant C's employ- 
er requires the use of up to two weeks of earned but unused vacation leave 
prior to the receipt of Family Temporary Disability Insurance benefits. 
Claimant C has three weeks of vacation leave available. 

One week of vacation leave is allocated to the seven-day waiting peri- 
od July 1 through July 7. Claimant C is not eligible for Family Temporary 
Disability Insurance benefits for the period July 8 through July 14 pur- 
suant to section 3303. 1 (c) of the code. Claimant C may receive full Fami- 
ly Temporary DisabiHty Insurance benefits beginning July 15, if other- 
wise eligible, since the third week of vacation leave is not in conflict. 

EXAMPLE 4. Claimant D establishes a claim for Family Temporary 
Disability Insurance benefits commencing July 1 . Claimant D"s employ- 
er does not require the use of up to two weeks of earned but unused vaca- 
tion leave prior to the receipt of Family Temporary Disability Insurance 
benefits. Claimant D chooses to use three weeks of vacation leave avail- 
able. 

Claimant D may receive full Family Temporary Disability Insurance 
benefits, if otherwise eligible, beginning July 8, after serving a seven- 
day waiting period. Claimant D's vacation leave does not conflict with 
the receipt of Family Temporary Disability Insurance benefits since the 
employer did not require Claimant D to use the vacation leave. 

EXAMPLE 5. Claimant E establishes a claim for Family Temporary 
Disability Insurance benefits commencing Thursday, July 1, 2004. 
Claimant E's employer requires the use of up to two weeks of earned but 
unused vacation leave prior to the receipt of Family Temporary Disabil- 
ity Insurance benefits. Claimant E normally works four ten-hour shifts, 
Monday through Thursday, and has 60 hours of vacation leave available. 

Forty hours of vacation leave is allocated to the seven-day waiting pe- 
riod July 1 through July 7, 2004. The remaining 20 hours of vacation 
leave is allocated to July 8 and 12, his next scheduled workdays. Claim- 
ant E is not eligible for Family Temporary Disability Insurance benefits 
for the period July 8 through July 12, 2004, due to the receipt of vacation 
leave pursuant to section 3303.1(c) of the code. Claimant E may receive 
full Family Temporary Disability Insurance benefits beginning July 13, 
2004, if otherwise eligible, because this is the first day for which he suf- 
fers a wage loss. 



EXAMPLE 6. Claimant F establishes a claim for Family Temporary 
Disability Insurance benefits commencing July 18. Claimant F"s em- 
ployer grants paid leave, which is paid to the employee as wages pursuant 
to Labor Code section 227.3. Claimant F's employer requires the use of 
up to two weeks of this earned but unused leave prior to the receipt of 
Family Temporary Disability Insurance benefits. Claimant F, a part-time 
worker, normally works three eight-hour shifts per week and has 48 
hours of this leave available. 

Twenty-four hours are allocated to the seven-day waiting period July 
18 through July 24. The remaining 24 hours are allocated to July 25 
through July 3 1 , his next scheduled workweek. Claimant F is not eligible 
for benefits July 25 through July 3 1 due to the receipt of leave pursuant 
to section 3303.1(c) of the code. Claimant F may receive full Family 
Temporary Disability Insurance benefits beginning August 1, if other- 
wise eligible, because this is the first day for which he suffers a wage loss. 
NOTH: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 2656 and 3303.1. Unemployment Insurance Code. 

History 

1. New section filed 6-23-2004; operative 7-1-2004 pursuant to Government 
Code secuon 1 1343.4 (Register 2004, No. 26). 



§ 3306(b)-1 . Independent Medical Examination. 

(a) The Department may request an independent medical examination 
to determine its liability for the payment of Family Temporary Disability 
Insurance benefits to a claimant. Any care recipient, except one who de- 
pends for healing entirely upon prayer or spiritual means, as provided in 
Section 2709 of the code, may be required to submit to independent med- 
ical examinations when one or more of the following circumstances is 
present: 

(1) Medical information received from the care recipient's physician 
does not verify the serious health condition, the need for care, or provide 
any objective medical findings that support that the claimant's participa- 
tion is warranted for the period of time claimed. 

(2) Inconsistent information is received concerning the care recipi- 
ent's serious health condition or the need for the claimant's care. 

(b) Independent medical examinations requested by the director must 
meet all of the following conditions: 

( 1 ) The examining physician must provide an independent and impar- 
tial opinion. If the claimant or care recipient requests a different examin- 
ing physician, the examination will be rescheduled with another physi- 
cian designated by the director. 

(2) The examination and any laboratory or x-ray procedures will be 
only extensive enough to determine whether the care recipient has a seri- 
ous health condition, whether the claimant's participation is warranted, 
and the period of time that the claimant's participation is warranted. The 
examination is an evaluation and not a consultation. 

(3) The fee for the examination and any laboratory or X-ray proce- 
dures will be paid by the department in accordance with a fee schedule 
determined by the director. 

(c) A claimant who receives a request for the care recipient to submit 
to an independent medical examination must contact the designated phy- 
sician not later than the seventh consecutive day after the date the request 
was mailed to the claimant to arrange an examination for the care recipi- 
ent on the earliest date available. Such time will be extended by the de- 
partment upon a showing of good cause. The request for an independent 
medical examination will be cancelled if, within the 7-day period, the 
claimant reports that he or she returned to work or that his or her care is 
no longer warranted. 

(d) The claimant is subject to disqualification if: 

(1) He or she fails to contact the designated physician within the time 
in subdivision (c). The claimant is disqualified on the eighth day after the 
date the request was mailed to the claimant. 

(2) He or she makes an appointment but the care recipient fails to re- 
port for the examination, or cancels the appointment. The claimant is dis- 
qualified commencing on the date of the appointment, or the date of the 
cancellafion, whichever is earlier. 
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(3) The claimant or care recipient fails to comply with the request for 
an independent medical examination but later agrees to submit to one. 
The disqualification ends the day before the examination date. 

(e) Upon receipt of the independent medical examination report, the 
department determines a claimant's eligibility as follows: 

( 1 ) If the report confirms or extends the estimated duration of the care 
recipient's serious health condition and the need for care as certified by 
the care recipient's physician, the claimant is eligible for benefits. 

(2) If the report states that the need for the claimant's care will end ear- 
lier than the date given by the care recipient's physician, the claimant is 
eligible for benefits through the date in the report. 

(3) If the report states that the care recipient does not have a serious 
health condition or that the claimant' s care is not warranted, the claimant 
is disqualified commencing on the examination date. 

NOTt;: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 2709 and 3306. Unemployment Insurance Code. 

History 
1. New section filed 6-23-2004; operative 7-1-2004 pursuant to Government 
Code section 1 1 343.4 (Register 2004, No. 26). 



2. Amendment filed 8-5-60; designated effective 8-1 5-60 (Register 60, No. 1 7 ). 

3. Repealer fded 4-1-82; effective thirtieth day thereafter (Register 82, No. 14). 



Parts. 



Extended Unemployment 
Compensation 



Chapter 1. General Provisions 

(No regulations adopted) 



Chapter 2. Extended Duration Benefits 



Article 1. Eligibility and Disqualifications 

(No regulations adopted) 



Article 2. Computation (Amount and 
Duration) 

(No regulations adopted) 



Article 3. Filing, Determination, and 

Payment of Extended Duration Benefit 

Claims 

(No regulations adopted) 



Article 4. Reserve Accounts 

(No regulations adopted) 



Article 5. Overpayments 

(No regulations adopted) 



Chapter 4. Retraining Benefits 

§ 3901-1 . Retraining Benefits Definitions. 

NOTIi: Authority cited: Sections 306, 2602 and 3907, Unemployment Insurance 
Code. Reference: Sections 3901, 3902, 3903, 3904, 3906, 3907, Unemployment 
Insurance Code. 

History 
1. New section filed 4-7-60 as an emergency; effective upon filing (Register 60, 

No. 8). Ceitificate of Compliance — Section 1 1422.1, Government Code, filed 

8-5-60. 



Division 2. Work Incentive Programs 



Chapter 1 . Employment Preparation 
Program 



Article 1. Job Search Assistance 

§ 4000-1. Scope and Purpose. 

NOTE: Authority cited: Section 1 1327, Welfare and Institutions Code. Reference: 
Sections 1 1325 and 1 1327, Welfare and Institutions Code. 

History 

1. New Chapter 1 (Article 1, Sections 4000-1 through 4000-5) filed 1 1-20-81; 
effective thirtieth day thereafter (Register 81, No. 47). 

2. Change without regulatory effect repealing section filed 1 1-14-95 pursuant to 
section 100, title 1, California Code of Regulafions (Register 95, No. 46). 

§ 4000-2. Definitions. 

NOTIi: Authority cited: Section 1 1327, Welfare and Institutions Code. Reference: 
Sections 11327 and 1 1332, Welfare and Institutions Code. 

History 

1. Amendment filed 10-26-82; effective thirtieth day thereafter (Register 82. No. 
44). 

2. Change without regulatory effect repealing section filed 1 1-14-95 pursuant to 
secfion 100, title I, California Code of Regulations (Register 95, No. 46). 

§ 4000-3. Program Guidelines. 

Note: Authority cited: Section 1 1327, Welfare and Institutions Code. Reference: 
Sections 1 1325, and 1 1329, Welfare and Institutions Code. 

History 
1 . Change without regulatory effect repealing section filed 1 1-14-95 pursuant to 
section 100, title 1, California Code of Regulafions (Register 95, No. 46). 

§ 4000-4. Program Operation. 

NOTE: Authority cited: Section 1 1327. Welfare and Institutions Code. Reference: 
Sections 1 1329, 1 1330 and 1 1331, Welfare and Institutions Code. 

History 

1 . Amendment filed 1 0-26-82; effective thirtieth day thereafter (Register 82, No. 
44). 

2. Change without regulatory effect repealing section filed 1 1-14-95 pursuant to 
section 100, fide 1, California Code of Regulafions (Register 95, No. 46). 

§ 4000-5. Operative Provision. 

NOTE: Authority cited: Section 1 1327, Welfare and Institutions Code. Reference: 
Secfion 1 1327, Welfare and Institutions Code. 

History 

1. Change without regulatory effect repealing section filed 1 1-14-95 pursuant to 
secfion 100, title 1, California Code of Regulations (Register 95, No. 46). 



Article 2. Pilot Payment Component 

§ 4000-1 1 . Scope and Purpose. 

NOTE: Authority cited: Section 1 1327, Welfare and Institutions Code. Reference: 
Secfion 11332, Welfare and Insfitufions Code. 

History 

1. New Article 2 (Secfions 4000-11 through 4000-15) filed 10-26-82; effective 
thirtieth day thereafter (Register 82, No. 44). 

2. Change without regulatory effect repealing section tiled 1 1-14-95 pursuant to 
secfion 100, tide I, California Code of Regulations (Register 95, No. 46). 

§4000-12. Definitions. 

NOTE: Authority cited: Section 1 1327, Welfare and Institutions Code. Reference: 
Section 1 1332, Welfare and Insfitutions Code. 

History 

I. Change without regulatory effect repealing section filed 1 1-14-95 pursuant to 
secfion 100, tide I, California Code of Regulafions (Register 95, No. 46). 

§4000-13. Program Guidelines. 

NOTE: Authority cited: Section 1 1327, Welfare and Institutions Code. Reference: 
Secfion 1 1 332, Welfare and Insfitufions Code. 
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History 

1 . Change without regulatory effect repealing section filed 1 1-14-95 pursuant to 
section 100, title K California Code of Regulations (Register 95. No. 46). 

§ 4000-14. Program Operation. 

NOTi;: Authority cited: Section 1 1327, Welfair and Institutions Code. Reference: 
Section 1 1332, Welfare and Institutions Code. 

History 
1. Change without regulatory effect repealing section filed 1 1-14-95 pursuant to 
section 100, title 1, California Code of Regulations (Register 95, No. 46). 

§ 4000-15. Operative Provision. 

NOTH: Authority cited: Section 1 1327, Welfare and Institutions Code. Reference: 
Section 1 1332, Welfare and Institutions Code. 

History 
1. Change without regulatory effect repealing section filed 1 1-14-95 pursuant to 
section 100, title U California Code of Regulations (Register 95, No. 46). 



Division 2.5. Withholding Tax on Wages 



Chapter 1. General Provisions 

§ 4304-1 . Employee Defined, Rules Generally Applicable 
to Determinations of Employment. 

Whether an individual is an employee for the purposes of Sections 
621(b) and 13020 of the code will be determined by the usual common 



law Riles applicable in determining an employer-employee relationship. 
Under those rules, to determine whether one performs services for anoth- 
er as an employee, the most iinportant factor is the right of the principal 
to control the manner and ineans of accomplishing a desired result. If the 
principal has the right to control the manner and means of accomplishing 
the desired result, whether or not that right is exercised, an employer-em- 
ployee relationship exists. Strong evidence of that right to control is the 
principal's right to discharge at will, without cause. 

(a) If it cannot be determined whether the principal has the right to con- 
trol the manner and means of accoinplishing a desired result, the follow- 
ing factors will be taken into consideration: 

( 1 ) Whether or not the one performing the services is engaged in a sep- 
arately established occupation or business. 

(2) The kind of occupation, with reference to whether, in the locality, 
the work is usually done under the direction of a principal without super- 
vision. 

(3) The skill required in performing the services and accomplishing 
the desired result. 

(4) Whether the principal or the person providing the services supplies 
the instmmentalities, tools, and the place of work for the person doing the 
work. 

(5) The length of time for which the services are performed to deter- 
mine whether the performance is an isolated event or continuous in na- 
ture. 
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(6) Tlie metht)d of payment, whether by the time, a piece rate, or by 
the job. 

(7) Whether or not tiie work is part of the regular business of the princi- 
pal, or whether the work is not within the regular business of the princi- 
pal. 

(8) Whether or not the parties believe they are creating the relationship 
of employer and employee. 

(9) The extent of actual control exercised by the principal over the 
manner and means of performing the services. 

( 1 0) Whether the principal is or is not engaged in a business enterprise 
or whether the services being performed are for the benefit or conve- 
nience of the principal as an individual. 

(b) The factors enumerated in (a) above are indicia of the right to con- 
trol. Where there is independent evidence that the principal has the right 
to control the manner and means of performing the service in question 
it is not necessary to consider the above enumerated factors. When those 
factors are considered, a determination of whether an individual is an em- 
ployee will depend upon a grouping of factors that are significant in rela- 
tionship to the service being performed. 

For personal income tax withholding purposes only, whether an indi- 
vidual provides equipment in the performance of services for remunera- 
tion shall not be considered in a determination of whether that individual 
is an employee. 

(1) Instrumentalities and facilities. Whether the principal or worker 
provides the instmmentalities or facilities necessary to accomplish the 
work would have little relevance if those instrumentalities are not signifi- 
cant in nature. Examples are hand tools commonly provided by workers 
or an automobile for personal transportation. On the other hand, if they 
were of substantial value and supplied by the principal it would indicate 
that the principal had the right to control the manner and means of their 
use and that the worker would follow a principal's direction in the use of 
such valuable instrumentalities if the principal chose to give such direc- 
tions. Similarly, if the facilities are of an intangible nature or unavailable 
except through the principal, such as a trade name, office facilities, ad- 
vertising, merchandise, inventory, or communications, the worker would 
also be presumed to use such facilities in a way specified by the principal 
if the principal so chose to specify so that the worker can insure their con- 
tinued use and availability. 

(2) Effect of custom. Unskilled labor is usually supervised and persons 
performing services, which require little or no skill or experience are cus- 
tomarily regarded as employees. Even where skill is required, such as an 
artisan, and the services are an incident of the business of the principal, 
the principal would usually be considered to have the right to control the 
manner and means of performing the service incident to its business, and 
the worker would be considered an employee. On the other hand, if the 
service of the artisan, such as a plumber, were engaged to repair the 
plumbing for an insurance company in the company's office facilities, 
the manner and means of performing services would not normally be 
controlled by persons in the insurance company's offices. 

(3) The period of employment and method of payment. If the time in 
which the service is performed is short, the worker is less apt to subject 
himself to control as to details of performing the service. This is especial- 
ly true if the payment is to be made by the job and not by the hour, com- 
mission, or piece rate. On the other hand, if the work is not skilled, and 
the principal supplies the instrumentalities necessary to perform the 
work, and it is an integral part of the principal's business activity, the 
worker would be an employee even though the time period was short and 
the payment was by the job. If the services are performed on a continuing 
basis it would be evidence of employment, especially if the services are 
a regular part of the principal's business. The time of performing the ser- 
vice and the method of payment may result in strong evidence of employ- 
ment if the performance and payment occur during regular intervals at 
regular times and payment is in regular amounts. 

(4) Control of the premises. If the services are performed upon the 
premises of the principal who is in business and the worker uses the facili- 
ties of the principal in performing the services in compliance with poli- 



cies or regulations for the conduct of workers on the premises, the worker 
would be an employee. On the other hand, if the rules are made only for 
the general safety, or security of the premises, and do not relate to the 
manner and means of performing the actual service in question, adher- 
ence to such rules would not raise the inference that the worker is an em- 
ployee and the relationship would depend on other factors. Similarly, if 
the worker has only agreed to accomplish a desired result, rules or poli- 
cies for the handling of the result upon completion, such as distribution, 
storage, transportation, or display, will not raise the inference that the 
worker is an employee. 

(5) Belief of the parties. The terminology used in an agreement be- 
tween a principal and a worker is not conclusive of the relationship, even 
in the absence of fraud or mistake. On the other hand, such an agreement 
is evidence of the relationship intended by the parties to the agreement. 
If the agreement provides for a relationship in which services are to be 
performed for a principal in such a way that the principal expresses an in- 
terest only in the desired result and abandons the right to control the man- 
ner and means by which the result is achieved, such an agreement is evi- 
dence that the relationship intended was not that of employer and 
employee if the terms of the agreement are in fact carried out. If the fac- 
tual relationship between the parties is different than that provided by the 
agreement, an inference will arise that the agreement does not express the 
intention of the parties and an employer-employee relationship does in 
fact exist. If an agreement between a worker and a principal specifically 
denies an employment relationship, but contains provisions which allow 
for the exercise of control by the principal over the manner and means of 
performing the service, the provision that an employment relationship 
does not exist does not express the intent of the parties that their relation- 
ship is one of independent contractors. 

(6) Services performed as a part of the regular business of the princi- 
pal. Since for the purposes of these regulations, employment is only sig- 
nificant where remuneration (wages) is paid for services performed, em- 
ployment will generally occur where the principal is in business. In some 
situations, employment may occur where there is no business activity of 
the principal, but it is presumed that those occasions will be rare. 

If the principal is in business and the services performed are a regular 
part of the business of the principal, it is evidence that the services are 
performed in employment. It is presumed that if the principal is in busi- 
ness, he has the right to control the manner and means by which services 
in that business are performed as an incident to the principal's right to 
protect his business interests. There must be a strong showing that the 
principal has abandoned that right to overcome the evidence of employ- 
ment under those circumstances. For example, if the principal is in the 
business of selling insurance, and an individual performs services for re- 
muneration selling insurance, it is evidence that those insurance sales ser- 
vices are in employment. On the other hand, if the principal is in the busi- 
ness of selling insurance and the services are performed by a plumber 
fixing the pipes in the insurance company's office facilities, it is not evi- 
dence that the services of the plumber are performed in the employ of the 
insurance sales company. 

(7) Separately established occupation or business. If the person per- 
forming services for the principal is not in a separately established occu- 
pafion or business it will be evidence that the services are performed in 
employment. If the individual performing the services does not have an 
independently established occupation or business, and the services are a 
regular part of the business of the principal, it will be presumed that the 
services are performed in employment. Evidence that an occupation or 
business is separately established is that the individual holds himself or 
herself out to the general public or a significant segment of the business 
community, in some readily identifiable way, as ready to perform ser- 
vices similar to those performed for the principal at or about the same 
time as they are being performed for the principal in the normal course 
of the independently established occupation or business. A readily iden- 
tifiable way to hold oneself out as in an independently established occu- 
pation or business would include the name of the person or the person's 



Page 133 



Register 92, Nos. 10-13; 3-27-92 



§ 4304.2 



BARCLAYS CALIFORNIA CODE OF REGULATIONS 



Title 22 



business name in media advertising, commercial teleplione listing, signs 
or displays on vehicles or premises, or brochure. 

NOTi;: Authority cited: Sections 30.S and 306, Unemployment hisurance Code. 
Reference: Sections 621. 13004, 1300.S and 13020, Unemployment Insurance 
Code. (New Division 2.5. Chapters 1-5. Sections 4304-1 through 4371-1, filed 
6-18-81, operative 7-18-81; Register 81, No. 25) 

History 

1. Addition of second paragraph of subsections (a)(2) and (c) filed 2-23-84, op- 
erative 3-24-84 (Register 84, No. 8). 

2. Addition of subsection (d) filed 9-9-86, operative 10-9-86 (Register 86, No. 
37). 

3. Kditorial renumbering of former Section 43()4-l(a) to Section 4304-1, renum- 
bering of former Section 4304-1 (b) to Section 4304-2, renumbering of former 
Section 4304-l(c) to Section 4305-l(i), and renumberina of former Section 
4304-1 (d) to Section 4304-3 (Register 86, No. 42). 

4. Amendment of first paraeraph filed 5-12-92; operative 6-1 1-92 (Re2ister92, 
No. 20). 

§ 4304.2. Specific Application of Rules for Determination 
of Employment Status to Circumstances in the 
Real Estate Industry. 

(a) While determinations of whether a salesperson is an employee or 
an independent contractor in the real estate industry will be determined 
generally by the rules set forth in Section 4304-1 . specific application of 
those mles to circumstances in the real estate industry are set forth in Sec- 
tion 4304-2. In circumstances where a specific application is not inter- 
preted by Section 4304.2, that specific application will be determined by 
the rules set forth in Section 4304-1. No one or more of enumerated fac- 
tors will necessarily indicate that a particular relationship exists. 

(b) Definitions: 

( 1 ) A "broker" is a person licensed as a real estate broker under the 
laws of this state and who engages the services of salespersons or a sales- 
person to perform services in the business which the broker conducts un- 
der the authority of his or her license. 



(2) A "salesperson" is a person who is engaged by a broker to perform 
services, which may be continuous in nature, as a real estate salesperson 
under an agreement with a broker regardless of whether the person is li- 
censed as a real estate salesperson or a real estate broker under the laws 
of this state. 

(3) "Presumed" or "presumption" as used in this regulation means a 
presumption affecting the burden of proof as defined in Section 605 of 
the Evidence Code. 

(4) "Licensed activity" means that activity for which a license is re- 
quired under Section 10131 through 101 3 1.7 of the Business and Profes- 
sions Code. 

(c) Basic Guidelines: 

(1) Written contracts and agreements. Regulations of the Real Estate 
Commissioner provide that every broker will have a written agreement 
with each of its salespersons. Generally, when a broker and a salesperson 
agree to be employer and employee, an "employee contract" is signed, 
and when a broker and the salesperson agree to be independent contrac- 
tors, an "independent contractor agreement" is signed. 

When an employment agreement is signed, it will be evidence of the 
intent of the parties. However, if the terms of the agreement are not com- 
plied with in practice, the agreement shall not determine the relationship 
of the parties to the agreement. 

(2) Broker's policies. Since the Business and Professions Code and 
regulations of the Real Estate Commissioner require the broker to insure 
that the rights of the parties to a real estate transaction are protected and 
that agreements affecting such rights be reviewed by the broker, it is ex- 
pected that each broker will have certain policies which are intended to 
protect the parties to a transaction and which must be binding upon all 
salespersons engaged by the broker. Such policies, including the selec- 
tion of forms by the broker, shall be considered as would any other fact 
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in determining if an employment relationship exists between the broker 
and salesperson. Such policies alone, however, will not establish the right 
to control the manner and means of performing services necessary for a 
determination that an employment relationship exists. However, bro- 
kers' policies relating to the manner and means of performing services 
that extend beyond those necessary to ensure satisfaction of statutory and 
regulatory requirements shall be evidence of the exercise of a right to 
control the manner and means by which a salesperson performs services. 

Contract provisions, or policies which lend themselves to the increase 
of business, profits, or sales activity will not be considered necessary to 
satisfy statutory or regulatory requirements. Such provisions would in- 
clude, but not be limited to fees, time, solicitation, acquisition of listings, 
closures, floor time, termination, business licenses, fidelity bonds, auto- 
mobile insurance, expenses, business cards, advertising, secretarial help, 
educational requirements, training, office and desk space. Such policies 
shall be construed as provided in this regulation. 

Policies relating to ethical standards required of persons in the real es- 
tate industry shall be considered as part of the statutory and regulatory 
requirements going to the end result of the services performed rather than 
the manner and means by which they will be performed. 

(3) Assignments other than licensed activities. If a salesperson is ex- 
pected, by the broker, to fulfill assignments other than licensed activities 
or functions incidental thereto, it will be evidence of an employment rela- 
tionship. Such assignments may involve public relations, tours, office 
duty, floor time, open house, phone solicitation, making deliveries, or 
making reports other than as required by law. 

(4) Educational requirements, training and skills. Since an indepen- 
dent contractor is supposed to be a person in business for himself or her- 
self, it would not normally be necessary to train that person to perform 
the functions of that person's business, nor would it appear appropriate 
for a broker to require another independent businessman to seek any par- 
ticular educational requirements. Therefore, any requirements in that re- 
gard will be looked on as evidence of employment. However, voluntary 
attendance at broker-provided training would not be evidence of em- 
ployment. 

(5) Office and desk space. While a broker may allow an independent 
salesperson to use office facilities, other than incidental use of such faci- 
lities on a voluntary basis will be evidence of employment. Of particular 
significance, would be assigned desks or support personnel, such as sec- 
retarial and clerical help, continuing mail box or basket or other recep- 
tacle, continuing use of transcription or typewriting or duplicating facili- 
ties, or telephone facilities. Payment to the broker by the independent 
salesperson for the use of office facilities and desk space will only be con- 
sidered evidence of an independent relationship if the charge by the bro- 
ker bears a reasonable relationship to the actual value of the facilities 
used by the independent salesperson. 

(6) Business cards and advertising. Recognizing that statutes and regu- 
lations require that salespersons perform their services in the name of a 
broker, the fact that the broker's name appears on business cards used by 
a salesperson and advertising in the name of the broker will not be consid- 
ered evidence of an employment relationship. However, if the salesper- 
son' s name does not appear on the business cards or the business cards 
are suppUed to the salesperson by the broker without a reasonable charge 
to the salesperson, such cards will be considered evidence of an employ- 
ment relationship. A salesperson may adverfise for purposes of his or her 
licensed activity at his or her own expense or by cost sharing with a bro- 
ker without raising an inference of employment. 

(7) Floor time. Assignment of floor fime will be considered evidence 
of an employment relationship. Recognizing that it is to the economic ad- 
vantage of a broker to allow independent salespersons to spend time on 
the facilities or premises of the broker, floor time will not be considered 
evidence of an employment relafionship if it is allowed by the broker on 
a voluntary basis and allowed at the sole discretion of the independent 
salesperson. However, evidence that a salesperson is expected by the 
broker to perform floor time or that the relafionship of the salesperson to 



the broker would be terminated for not performing some floor time will 
be evidence of employment. Floor time is considered to be time spent at 
the broker's premises or at real estate subject to a real estate transaction 
through the broker. 

(8) Open house or house tour. Any requirements either minimizing or 
limiting the time in which or during which an independent salesperson 
is expected to retain a house open for possible or probable sales, will be 
considered evidence of an employment relationsliip. The same is true of 
tours by salespersons or accompanying possible or probable purchasers 
to show real estate which is available for sale through the broker. 

(9) Sales meetings. The requirement that a salesperson attend sales 
meetings or any kind of regular or irregular meetings at any location, 
make communicafions to or for the broker, or make appearances at the 
broker's office or other facilities, will be considered evidence of an em- 
ployment relafionship. Submission of documents attendant to a real es- 
tate transaction for review required by law or regulation is not considered 
an appearance or communication. 

(10) Assigned territory (farm system). The assignment by a broker of 
a specific geographical territory in which an independent salesperson is 
expected to perform services will be considered evidence of control of 
the manner and means of performing services and of an employment re- 
lationship unless the agreement specifies that performance of services 
within a specific territory is consideration for entering into the agree- 
ment. 

(11) Working hours. Any requirement of a minimum or maximum 
time limitafion upon the hours to be worked by an independent salesper- 
son will be considered evidence of an employment relationship. In addi- 
tion, while no inferences will be drawn from a part-time relationship, any 
requirement that an independent salesperson perform his or her services 
during any specified hours, whether normal business or overtime hours, 
will be considered evidence of employment. A broker, however, may 
properly expect an independent contractor to work diligently and to use 
his or her best efforts in performance of licensed acfivities. 

(12) Method of payment. While payment by commission only will not 
create an inference of either an employment or independent contractor 
relationship, payment by salary, guaranteed minimum commission, 
draws or advances against commissions, unless such advances are se- 
cured by promissory notes or other normally acceptable arrangement for 
repayment by the salesperson, will be considered evidence of an employ- 
ment relafionship. 

No inferences of employment relafionship or independent contractor 
relafionship will be drawn from bonuses which are paid as incentive for 
addifional sales or comparable production, nor will increased commis- 
sions by amendment of the agreement with the broker, whether for a 
single transaction or not. However, overrides, drawing accounts, ex- 
pense accounts, or other forms of consideration in addition to pre-deter- 
mined commissions will be considered evidence of an employment rela- 
tionship. 

( 1 3) Benefit plans. The fact that a broker allows an independent sales- 
person to participate in a health, medical, life insurance, or retirement in- 
surance program will not be considered evidence of an employment rela- 
tionship if the independent salesperson is required to. and in fact does, 
pay all premiums necessary for participation in such program. Any ad- 
justments in commissions, or other remuneration to compensate the 
salesperson for payment for participation in such benefit plans will be ev- 
idence of employment. 

(14) Workers' compensation insurance. The fact that a broker carries 
workers' compensation insurance on all salespersons, whether in an em- 
ployment or independent contractor relationship, will not create an infer- 
ence of employment, for the purposes of this section, with regard to inde- 
pendent salespersons if in an agreement between the broker and the 
independent salesperson it is clearly stated that workers' compensation 
insurance is being carried by the broker for his or her own benefit or for 
the mutual benefit of both parties. 
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(15) Insurance and fidelity bonds. A contract requirement that an inde- 
pendent salesperson provide proof to the broker of public liability and 
property damage insurance, independently paid for by the independent 
salesperson, will be evidence of an independent relationship only if the 
amount of the required insurance can be shown to be greater than would 
be carried by the independent salesperson without such requirement. It 
will not be evidence of employment if a broker requires a salesperson to 
furnish a fidelity bond or malpractice insurance at the salesperson's ex- 
pense. It is not evidence of employment if the broker carries blanket per- 
sonal liability and property damage insurance, fidelity bond, or malprac- 
tice insurance on all salespersons regardless of whether they are 
employees or independent contractors. 

(16) Multiple listing service fees. If multiple listing boards list only 
brokers, membership of salespersons performing services for that broker 
are only incidental to membership by the broker. Therefore, the payment 
of multiple listing service fees by the broker will not be considered evi- 
dence of an employment relationship between the broker and its indepen- 
dent salespersons. A contract requirement that the salesperson reimburse 
the broker in whole or in part for multiple listing service fees is evidence 
of an independent contractor relationship. 

(17) Business licenses. While the requirements for business licenses 
vary from county to county and municipality, when a broker provides and 
pays for a business license to an independent salesperson, without a 
county or municipality requirement that he or she alone may do so, it will 
be evidence of an employment relationship. 

(18) Combination operation (independent salesperson and em- 
ployees). When a broker engages the services of salespersons, some of 
whom are considered employees and some of whom are considered inde- 
pendent salespersons, the lack of distinctly separate arrangements for the 
purposes of performing services between employees and independent 
salespersons will be considered evidence that all salespersons are em- 
ployees. 

(19) Termination. When, by terms of an agreement or by practice of 
the broker, the relationship between the broker and salesperson can be 
unilaterally terminated without 30 days' notice, it will be evidence of em- 
ployment. Termination without such notice for breach of ethical stan- 
dards, breach of statutory or regulatory requirements, or for the protec- 
tion of the public, will not be considered evidence of employment. 

(20) Agreement for specific or specialized purpose. It is recognized 
that a broker may enter into an agreement with a salesperson under which 
the salesperson will agree to perform services in connection with a single 
transaction, a single real estate development, or building tract, or other 
similar arrangement. In such cases, implications normally drawn, as de- 
scribed above, regarding specified territory, floor time, specified hours, 
open house arrangements, and assignments other than licensed activities 
shall not apply if the agreement specifies that such conditions and ser- 
vices are part of the consideration for entering into the agreement. 

(21 ) Managers. Managers, including, but not limited to, sales manag- 
ers, office managers, and general managers will be presumed to be em- 
ployees of the broker. Whether remuneration for sales by the manager are 
wages in employment, depends on whether such sales are a part of the 
normal duties expected of this manager. 

(22) Form 1099 (Federal) and Form 399 (State). If a broker does not 
provide Internal Revenue Form 1099 and Franchise Tax Form 599 to 
salespersons considered by the broker to be independent salespersons, 
and submit copies of such forms to the Internal Revenue Service and 
Franchise Tax Board as required by law, such salespersons are consid- 
ered employees and the broker is required to withhold personal income 
tax from any payments to such salespersons as required by the code. 
NOTi:.- Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 621, 13004, 13005, and 13020, Unemployment Insurance 
Code. 

History 

1 . Editorial renumbering of former Section 4304-1 (b) to Section 4304-2 (Register 
86, No. 42). For prior history, see Registers 86, No. 37; 84, No. 8; and 81, No. 

25. 



§ 4304-3. Specific Application of Rules for Determination 
of Employment Status to Circumstances in the 
Home Health Care Industry. 

(a) While determination of whether a "home health care professional" 
is an employee or an independent contractor in the home health care in- 
dustry will be made generally by the rules set forth in Section 4304-1, 
above, specific application of those rules to services of a "home health 
care professional," as described in paragraph (b)(3) below, in the home 
health care industry is set forth in this Section 4304-3. In circumstances 
where a specific application is not interpreted by Section 4304-3, that 
specific application will be determined by rules set forth in Section 
4304-1. No one or more of enumerated factors will necessarily indicate 
that a particular relationship exists. 

(b) Definitions: 

( 1 ) The "home health care industry" covers any home health agency 
that provides for professional health services primarily for a client at a 
residence. 

(2) A "home health agency" means a public agency, private organiza- 
tion or subdivision of such an agency or organization which is primarily 
engaged in providing skilled nursing and other therapeutic services on a 
part-time or intermittent basis to patients in a place of residence used as 
the patient's home under a plan of treatment as prescribed by the attend- 
ing physician, which meets the requirements of Titles XVIII and XIX, P. 
L. 93-603(7). 

(3) A "home health care professional" is a licensed, certificated, or 
registered person who is engaged by any home health agency in the home 
health care industry to provide any of the following professional health 
services primarily for a client at a residence, although services are occa- 
sionally rendered at health care facilities: 

(A) Nursing (registered nurse) 

(B) Physical therapy (physical therapist) 

(C) Occupational therapy (occupational therapist) 

(D) Speech therapy (speech pathologist) 

(E) Counseling (social worker and/or social work assistant) 

(F) Medical services (doctor) 

(G) Dental services (dentist) 

(H) Hearing related services (audiologist) 
(I) Nutrifional services (dietitian) 

(4) A "registered nurse" means a person licensed in the State of Cali- 
fornia by the Board of Registered Nurses. 

(5) A "physical therapist" means a person licensed as such by the 
Physical Therapy Examining Committee under the authority of the Divi- 
sion of Allied Health Professions of the California Board of Medical 
Quality Assurance. 

(6) An "occupational therapist" means a person licensed as such in the 
State of California by the Board of Occupational Therapy. 

(7) A "speech pathologist" means a person licensed as such by the Cal- 
ifornia Speech Pathology and Audiology Examining Committee under 
the authority of the Division of Allied Health Professions of the Califor- 
nia Board of Medical Quality Assurance. 

(8) A "social worker" means a person who has a Master of Social Work 
degree from a school of social work accredited or approved by the Coun- 
cil on Social Work Education and having one year of social work experi- 
ence in a health care setting. 

(9) A "social work assistant" means a person with a baccalaureate de- 
gree in the social sciences or related fields. 

( 1 0) A "physician" means a person licensed as a physician and surgeon 
by the California Board of Medical Quality Assurance or by the Califor- 
nia Board of Osteopathic Examiners. 

( 11 ) A "dentist" means a person licensed as a dentist by the California 
Board of Dental Examiners. 

( 1 2) An "audiologist" means a person licensed as such by the Califor- 
nia Board of Medical Quality Assurance. 

( 1 3) A "dietitian" means a person registered or eligible for registration 
as such by the American Dietetic Association. 
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(c) Basic Guidelines: 

( 1 ) Written contracts and agreements. Generally, when a home health 
care agency and a home health care professional agree to be independent 
contractors, an "independent contractor agreement" is signed. 

When an independent contractor agreement is signed, it shall be evi- 
dence of the intent of the parties. However, if the terms of the agreement 
are not complied with in practice, the agreement shall not be evidence of 
the intent of the parties to the agreement. 

(2) Home health care agency's policies. Since Title 22 of the Califor- 
nia Code of Regulations and Title 42 of the Code of Federal Regulations 
require the agency to ensure that treatment and care given to a client by 
a home health care professional are medically appropriate and actually 
required, it is expected that each agency will have policies which are re- 
quired for the protection of clients and which must be binding upon all 
home health care professionals. Such policies, including the selection of 
treatment and/or forms required by government agencies shall not be 
considered evidence of an employment relationship between the agency 
and the home health care professional. An agency's policies relating to 
the manner and means of performing services that extend beyond those 
required by statute or government regulation or procedure shall be evi- 
dence of the exercise of a right to control the manner and means by which 
a home health care professional performs services. 

(3) Assignments other than licensed activities. If a home health care 
professional is expected by the agency to fulfill assignments other than 
licensed activities or functions incidental thereto, it will be evidence of 
an employment relationship. Attendance at conferences on the multidis- 
ciplinary treatment of a particular patient or patients is not the type of ac- 
tivity which indicates employment. Attendance at initial orientation con- 
ferences for the purpose of assuring the agency that a home health care 
professional understands how to use and fill out clinical notes and medi- 
cal record forms and billing forms required by law shall not be evidence 
of employment. 

(4) Educational requirements, training and skills. Since an indepen- 
dent contractor is supposed to be a person in business for himself or her- 
self, it would not normally be necessary to train that person to perform 
the functions of that person's business, nor would it appear appropriate 
for an agency, except as required by law, to require another independent 
business person to seek any particular educational requirements. There- 
fore, any requirements not required by law will be looked on as evidence 
of employment. Voluntary attendance at agency-provided training shall 
not be evidence of employment. 

(5) Office, office facilities, desk space, and equipment. While an 
agency may allow an independent home health care professional to use 
office facilities, any other than incidental use of such facilities on a volun- 
tary basis shall be evidence of employment. Of particular significance 
would be assigned desks or support personnel, such as secretarial and 
clerical help, continuing use of a mail box or basket or other receptacle, 
and/or continuing use of facilities for transcription, typewriting, dupli- 
cating, or telephoning. Payment to the agency by the independent home 
health care professional for the use of office facilities, desk space, and 
equipment shall be considered evidence of an independent relationship 
only if the charge by the agency bears a reasonable relafionship to the ac- 
tual value of the facilities used by the independent home health care pro- 
fessional. Furthermore, if the agency provides the home health care pro- 
fessional with equipment specifically designated by a physician or the 
home health care industry to be used to render services, this shall not be 
considered evidence of employment. Continuing provision to an inde- 
pendent home health care professional by an agency of clinical notes and 
medical record forms and billing forms mandated by government fiscal 
intermediaries shall not be considered evidence of employment. 

(6) Business cards and advertising. The fact that the agency's name ap- 
pears on business cards used by a home health care professional shall be 
considered evidence of an employment relationship. A home health care 
professional may advertise for purposes of his or her licensed activity at 



his or her own expense or by cost-sharing with an agency without raising 
an inference of employment. 

(7) Geographical territory. A provision in a contract limiting the spe- 
cific geographical territory in which an independent home health care 
professional will perform services to the territory for which the agency 
is licensed shall not be evidence of employment. 

(8) Working hours. Any requirements of a minimum or maximum 
time limitation upon the hours to be worked by an independent home 
health care professional shall be considered evidence of an employment 
relationship. However, any requirement of immediate response in identi- 
fied medical emergencies shall not be considered evidence of employ- 
ment. While no inferences shall be drawn from a part-time relationship, 
any requirement that an independent home health care professional per- 
form his or her services at any particular fime or in any particular order 
during the day shall be considered evidence of employment. Hours of 
performance shall not be considered evidence of employment if necessi- 
tated by the particular or unique needs of the pafient. An agency may 
properly expect an independent contractor to work diligently and to use 
his or her best efforts in performance of licensed activities. 

(9) Method of payment. While payment on a per visit basis only shall 
not create an inference of either an employment or independent contrac- 
tor relationship, payment by salary, or guaranteed minimum compensa- 
tion against visits, unless such advances are secured by promissory notes 
or other normally acceptable arrangements for repayment by the home 
health care professional, shall be considered evidence of an employment 
relationship. 

(10) Benefit plans. The fact that an agency allows an independent 
home health care professional to participate in a health, medical, life in- 
surance, or refirement insurance program shall not be considered evi- 
dence of an employment relationship if the independent home health care 
professional is required to, and in fact does, pay all premiums necessary 
for participation in such program. Any adjustments in compensation to 
the home health care professional for payment for participation in such 
benefit plans shall be evidence of employment. 

(11) Workers' Compensafion Insurance. For the purposes of this sec- 
tion, the fact that an agency carries workers' compensation insurance on 
all home health care professionals, whether in an employment or inde- 
pendent contractor relationship, shall not create an inference of employ- 
ment, if in an agreement between the agency and the independent home 
health care professional it is clearly stated that workers' compensation 
insurance is being carried by the agency for its own benefit or for the mu- 
tual benefit of both parties. 

(12) Insurance. A contract requirement that a home health care profes- 
sional provide proof to the agency of malpractice insurance, indepen- 
dently paid for by the independent home health care professional, shall 
be evidence of an independent relationship. It is not evidence of employ- 
ment if the agency carries blanket personal liability and property damage 
insurance, or malpractice insurance on all home health care professionals 
regardless of whether they are employees or independent contractors. 

(13) Business licenses. If an independent home health care profession- 
al acquires and pays for a county or municipal business license, this shall 
be evidence of an independent relationship. If the agency acquires and 
pays for such a license for the home health care professional, it shall be 
evidence of employment. 

(14) Combination operation (independent home health care profes- 
sionals and employees). When an agency engages the services of home 
health care professionals, some of whom are considered employees and 
some of whom are considered independent home health care profession- 
als, the lack of distinctly separate arrangements between employees and 
independent home health care professionals for the purpose of perform- 
ing services shall be considered evidence that all home health care pro- 
fessionals are employees. Disfinctly separate arrangements shall be de- 
cided on a case-by-case basis. 
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(15) Termination. When, by terms of an agreement or by practice of 
the agency, the relationship between the agency and a home health care 
professional may be unilaterally terminated without 30 days notice, it 
shall be evidence of employment. Termination for good cause shall not 
be considered evidence of employment or an independent relationship. 

(16) Form 1099 (Federal) and Form 599 (State). If an agency does not 
provide Internal Revenue Form 1099 and Franchise Tax Form 599 to 
home health care professionals considered by the agency to be indepen- 
dent contractors and does not submit copies of such forms to the Internal 
Revenue Service and Franchise Tax Board as required by law, such home 
health care professionals are considered employees, and the agency is re- 
quired to withhold persona] income tax from any payments to such home 
health care professionals as required by the code. 

(17) Clinical notes and medical records reporting requirements. Pur- 
suant to Title 22, California Code of Regulations, Sections 74697 and 
74719(b)(8), home health care professionals are required to provide the 
agency with specific treatment plans for patients and to update the clini- 
cal notes and medical records of patients on a regular basis. Therefore, 
any requirement by the agency that the home health care professional 
maintain and provide these updated clinical notes and medical records on 
a regular basis shall not be evidence of employment. Submission of such 
documents for review by the agency as required by law shall not be evi- 
dence of employment. 

(18) Review and evaluation. Reviewing and evaluating home health 
care professionals for the purpose of determining whether patients re- 
ceived proper care shall not be evidence of employment. Renewal of con- 
tracts with home health care professionals shall be done in conjunction 
with a contract effectiveness review in accordance with Section 
74719(b)(5) of Title 22 of the California Code of Regulations. 

NOTH: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 621, 13004, 13005 and 13020, Unemployment Insurance 
Code. 

History 

1 . Kditorial renumbering of former Section 4304- 1(d) to Section 4304-3 (Register 
86, No. 42). For prior history, see Registers 86, No. 37: 84, No. 8; and 81. No. 
25. 

2. Renumbering of former section 4304.3 to section 4304-3 and amendment of 
subsections (b)(6), (c)(2) and (c)(17)-(18) filed 10-27-2003; operative 
1 1-26-2003 (Register 2003, No. 44). 

§ 4304-4. Specific Application of Rules for Determination 
of Employment Status to Circumstances in the 
Computer Services Industry. 

(a) The common law rules used to determine whether services are per- 
formed as an employee or an independent contractor are contained in 
Section 4304-1 . That section provides that "the most important factor is 
the right of the principal to control the manner and means of accomplish- 
ing a desired result. If the principal has the right to control the manner and 
means of accomplishing the desired result, whether or not that right is ex- 
ercised, an employer-employee relationship exists." The purpose of this 
Section 4304-4 is to provide the computer services industry standards to 
be used to determine whether the principal has the right to control the 
manner and means of accomplishing a desired result. The factors con- 
tained in this Section 4304-4 are indicators of the right to control. Not all 
applications listed in this section are necessary to make a determination 
that a particular relationship exists. A determination of whether services 
are being performed as an employee or independent contractor will de- 
pend upon a grouping of factors that are significant in relationship to the 
services being performed. 

(b) A "computer consultant" is an individual who performs various 
computer-related services, including, but not limited to: 

(1) Development and design of hardware, software or firmware; 

(2) Technical leadership and advice in computer-related services; 

(3) Programming for computer applications; 

(4) Developing and writing system procedures; 

(5) System design; 

(6) Maintenance of software; 



(7) Training of staff in computerized systems and other computer 
applications; 

(8) Computer-related technical writing. 

Definition: "Computer-related technical writing," means translating 
computer-related data, information or promotional material into under- 
standable language for the purpose of technology or information transfer, 
e.g. writing, editing, preparing or developing written or computer gener- 
ated publications, manuals, run books, listing, articles, brochures, re- 
quests for quotes (RFQs). requests for proposals (RFPs). written works 
relating to computer hardware, firmware, software, programs, systems 
design and analysis, operations and procedures associated with computer 
related services or products. 

(c) A "broker" is an individual or firm that refers a computer consultant 
to a principal and often pays the computer consultant after payment to the 
broker by the principal of an amount including a broker's fee, whether 
or not identified as a fee. 

(d) A "principal" is an individual or entity for whom or which the com- 
puter consultant performs services. 

(e) When a computer consultant performs services as a computer con- 
sultant of a separately established business entity, regardless of the enti- 
ty's form, such as individual, joint venture, partnership, association, 
trust, estate, joint stock company, or corporation whether domestic or 
foreign, that is registered with the Employment Development Depart- 
ment, that is in the trade or business of providing computer consulting 
services, and when payments for services are made to that separate busi- 
ness entity and not to the computer consultant directly, and the business 
entity reports to the Department as wages all payments to consultants per- 
forming services to carry out or otherwise satisfy a contract for computer 
consulting services entered into by the business entity, then there is a re- 
buttable presumption that the computer consultant is an employee of the 
business entity and not an employee of the broker or principal. 

If the business entity is a corporation it will not be considered "sepa- 
rately established" for the purpose of this regulation unless it has filed Ar- 
ticles of Incorporation with the Secretary of State, if it is a domestic cor- 
poration, or complied with the provisions of Title 1. Division 1. Chapter 
21 (commencing with Section 2100) of the California Corporations 
Code, if it is a foreign corporation, and unless it also functions as a corpo- 
ration by doing all of the following: 

( 1 ) Has a current Statement of Officers on file with the Secretary of 
State; 

(2) Has Board of Directors' meeting at least once a year; 

(3) Maintains minutes of its Board of Directors' meetings; 

(4) Files Corporation tax returns; 

(5) Has a separate corporation bank account which is not co-mingled 
with the personal funds of any member of the Board of Directors' or any 
officer of the Corporation; and 

(6) Contracts to do business as a corporation. 

(f) If a determination is made that a computer consultant is an em- 
ployee and his or her services were offered to a principal by a broker, then 
Section 606.5 of the Code must be applied to determine whether the cor- 
rect employer of that consultant is the broker or the principal. 

(g) Each of the following secondary factors is an indication that a com- 
puter consultant is an employee. When the factors are considered, a deter- 
mination of whether the individual is an employee will depend on a 
grouping of factors that are significant in relation to the services being 
performed. If a computer consultant is reported as an employee to either 
the federal or state government, the computer consultant is presumed to 
be an employee for those services. 

( 1 ) The computer consultant does not have a separately established oc- 
cupation or business (See subdivision (i)(2)); 

(2) The skill and services of a computer consultant are similar to those 
provided by the principal's employees; 

(3) The services are performed upon the premises of the principal, the 
computer consultant uses the facilities of the principal and the principal 
has the right to require compliance with policies or regulations for the 
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conduct of workers on its premises. However, rules that are only for the 
general safety or security of the premises or facilities, national security, 
or to prevent industrial espionage and which do not relate to the manner 
and means of performing the services in question, are not evidence that 
the computer consultant is an employee (See subdivision (i)(3)); 

(4) The computer consultant has use of office facihties and staff sup- 
port services to the same or similar extent as recognized employees (See 
subdivision (i)(3)); 

(5) The computer consultant has a continuing exclusive relationship 
with the principal (See subdivision (i)(4)); 

(6) The principal provides fringe benefits to the computer consultant 
which are similar to those furnished to recognized employees. Fringe 
benefits include items such as paid vacations, health insurance and pen- 
sion plans (See subdivision (i)(6)); 

(7) The computer consultant provides services on an ongoing basis 
which are part of the regular business of the principal (See subdivision 
(i)(7)): 

(8) Tlie parties believe they are creating an employer and employee re- 
lationship (See subdivision (i)(8)); 

(9) The principal has the right to instruct the computer consultant to 
perform services other than to specify a desired result contemplated in the 
agreement to perform services (See subdivision (i)(8)). 

(h) Each of the following secondary factors is an indication that a com- 
puter consultant is self-employed. When the factors are considered, a de- 
termination of whether an individual is an independent contractor will 
depend on a grouping of factors that are significant in relation to the ser- 
vices being performed. 

( 1 ) The computer consultant has a separately established occupation 
or business (See subdivision (i)(2)); 

(2) The skill and services of a computer consultant are unique to the 
work environment. The principal does not have employees available who 
are capable of performing the services which are provided by the com- 
puter consultant; 

(3) The services are not performed on the premises of the principal or 
any other specified premises. For those services which can be performed 
only on the principal's premises, the computer consultant has the right 
to use the facilities of the principal but is not required to use the equip- 
ment nor comply with policies or regulations of the principal (See subdi- 
vision (i)(3)); 

(4) The computer consultant does not have use of office facilities and 
staff support services to the same or similar extent as recognized em- 
ployees (See subdivision (i)(3)); 

(5) The computer consultant does not have a continuing relationship 
with the principal. The relationship is of short duration or for a single 
transaction (See subdivision (i)(4)); 

(6) The principal does not provide fringe benefits to the computer con- 
sultant which are similar to those furnished to recognized employees. 
Fringe benefits include items such as paid vacations, health insurance 
and pension plans (See subdivision (i)(6)); 

(7) The computer consultant is providing services which are not within 
the regular business purpose of the principal (See subdivision (i)(7)); 

(8) The parties believe they are creating an independent contractor re- 
lationship (See subdivision (i)(8)); 

(9) The principal does not have the right to instruct the computer con- 
sultant in the performance of his or her services other than to specify a 
desired result contemplated in the agreement to perform services (See 
subdivision (i)(8)). 

(i) Basic Guidelines: 

( 1 ) Control. Services of computer consultants are often performed on 
the premises of the principal. If the principal has the right to require com- 
pliance with policies or regulations for the conduct of workers which re- 
late to the manner and means of performing the services, it is evidence 
that the computer consultant is an employee. Examples of control over 
conduct of workers may include the following requirements: to be pres- 
ent at specific hours, to work a schedule established by the principal, to 
adhere to office procedures, and to perform specific activities other than 



producing a desired result contemplated in the agreement to perform ser- 
vices. 

Computer consultants may maintain working hours similar to em- 
ployees because of the need for direct client contact. If the need for client 
contact is the sole reason for maintaining normal working hours, that fac- 
tor will not be considered as an indication of employment. 

If the computer consultant has agreed only to accomplish a desired re- 
sult, an agreement to comply with standards or policies for the handling 
of the result upon completion (such as distribution, storage, transporta- 
tion, or display) or conditions that provide for future maintenance of the 
work result, is not evidence of employment. 

If the principal has the right to discharge the computer consultant at 
will, without cause, and without incurring continuing liability for breach 
of contract, it is strong evidence that the computer consultant is an em- 
ployee. Where the computer consultant would feel a sufficient threat 
from the possibility of discharge, layoff or refusal to re-engage and its 
consequences to cause him or her to yield to the pressure of the princi- 
pal's methods in regard to performing the details of the work, an employ- 
ment relationship is indicated. 

(2) Separate business. Factors indicating a separately established oc- 
cupation or business are: 

(A) Operation of a computer consultant business through a bona fide 
sole proprietorship, partnership, unincorporated association or corpora- 
tion. 

(B) Each of the following factors is an indication that a computer con- 
sultant has a separately established business. When the factors are con- 
sidered, a determination of whether an individual has a separately estab- 
hshed business will depend upon a grouping of factors that are significant 
in relationship to the services being performed. 

1. Marketing specialized individual computer consultant services to a 
user community directly or through a broker; 

2. Maintaining the right to reserve or assign copyright or patent 
derived from the services performed. 

3. Acceptance by the computer consultant of liability for injury or 
damage from the performance of his or her services; 

4. Substantial investment in facilities needed to perform the services 
(a vehicle used for transportation is not considered a substantial invest- 
ment); 

5. Maintaining an identifiable work location used exclusively for com- 
puter-related services; 

6. Performance of services for more than one principal at or about the 
same time; 

7. Advertising with business cards, stationary, listing in the industry 
directory, or other identifiable means; 

8. Registration of a fictitious business name, such as "doing business 
as" (dba); 

9. Business licenses if required by the local government; 

10. Membership in an independent computer consultant or trade asso- 
ciation; 

1 1 . Continuing time and financial investment in training, seminars, 
conferences and technical presentations related to a computer consul- 
tant's ongoing business; 

12. Substantial investment in a library of professional technical publi- 
cations, books, manuals and other publications relating to computer con- 
sulting. 

(3) Premises and Facilities. When the computer consultant performs 
services on large computer systems belonging to the principal, it is gener- 
ally impossible for the work to be performed off-site. Thus, in the com- 
puter services industry, performing the services on the principal's prem- 
ises is usually evidence of neither independence nor of an employment 
relationship. When the principal requires that services be performed on 
the principal's premises or any other specific site, and those services 
could, with equal efficiency and without requiring unreasonable invest- 
ment, be performed elsewhere, such requirement of services on the prin- 
cipal's premises or specific site is evidence of employment. 
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When the computer services can only be performed on the premises 
of the principal, using the equipment of the principal, the computer con- 
sultant must usually comply with standards and procedures of the princi- 
pal regarding use of the computer system. Such standards and procedures 
may include providing a computer account and password for access to 
the computer system, requiring the use of a designated terminal or termi- 
nals, and requiring compliance with procedures built into the system and 
schedules for use of equipment that can change because of the principal's 
workload and the availability of the facilities. Such requirements by the 
principal relating to access or use of the computer system or relating to 
security requirements of the principal are not evidence of employment 
or independence. 

The principal may also provide office procedure and policy manuals, 
desk or office space, clerical support, mail distribution and receptacle, of- 
fice supplies, and telephone. When such facilities are provided in the 
same manner as they are provided for the principal's recognized em- 
ployees, it is evidence that the computer consultant is performing ser- 
vices as an employee. When the computer consultant performs services 
along with or alongside recognized employees, the lack of distinctly sep- 
arate circumstances between the recognized employees and the comput- 
er consultant will be evidence that the computer consultant is performing 
services as an employee. 

(4) Continuing Relationship. Computer consultant services may in- 
volve a single or isolated project, the end result of which may not be 
achieved for an extended period of time. Whether these services are con- 
sidered continuous in nature or an isolated event must be determined 
from all the facts and circumstances and the initially-stated purpose of 
the service. 

Agreements to perform computer consultant services may be docu- 
mented by purchase order. Purchase orders generally specify that ser- 
vices will be performed during a period of months. A purchase order may 
specify periods in excess of one year, but most often the period is for three 
to twelve months. There is often an expectation that the purchase order 
will be renewed or extended. 

Purchase orders usually contain four elements: maximum payment, 
hourly rate, a starting date and an ending date. The computer consultant 
performing the service generally records and bills the hours to the princi- 
pal or a broker on an invoice. The hourly rate is generally used because 
the computer consultant must integrate his or her services into the envi- 
ronment of the principal, adjusting to all of the interruptions and unex- 
pected exigencies of the environment and because of the uncertainty of 
the method and the precise cost of producing the desired result. 

When an agreement or purchase order is renewed at its termination, it 
is evidence of a continuing relationship. It will not be evidence of a con- 
tinuing relationship if the sole reason for the purchase order's termina- 
tion and renewal is that it is the end of a fiscal year of the principal or com- 
puter consultant, or that it has been discovered that the time allocated in 
the contract was insufficient. 

A continuing relationship may exist where work is performed at fre- 
quently recurring although irregular intervals. However, some computer 
consultants may have one or more agreements or purchase orders in exis- 
tence concurrently which provide for the computer consultant to render 
services from time to time as needed. The duration of such agreements 
shall not be evidence of employment so long as the computer consultant 
works for other principals. 

(5) Method of payment. Because of the circumstances in the computer 
industry, described in (4) above, computer consultant remuneration may 
be computed on an hourly rate regardless of whether the computer con- 
sultant is clearly an employee or clearly an independent contractor. 
Therefore, in the computer industry, payment computed on an hourly rate 
is not evidence of employment or independence. 

In the computer services industry, billing is generally based on an in- 
voice from the computer consultant stating the hours for which services 
were performed against an agreement or purchase order setting forth an 
hourly rate and a total amount committed for payment of the services ren- 



dered. The agreement or purchase order generally does not set forth the 
number of hours that the individual is intended to perform services. 

Where the hourly rate is negotiated between the principal and the con- 
sultant, it is not evidence of employment or independence. Where the 
hourly rate is set by the principal, it is evidence of employment and where 
the hourly rate is set by the consultant it is evidence of independence. 

Systematic and regular payment by the week, semi-month, or month 
is evidence of employment. Payment within a reasonable time of the sub- 
mission of an invoice by the computer consultant is evidence of indepen- 
dence. When the time for payment on invoices of the computer consul- 
tant is substantially the same as for recognized employees of the principal 
submitting time cards or other work records, it indicates that the invoices 
are similar to time cards or other work records and is evidence of employ- 
ment. Advances against payments are evidence of employment, unless 
such advances are secured by contractual obligation or other generally 
acceptable loan arrangements. 

(6) Benefits. An employer typically provides to his or her employees 
a variety of benefits such as paid vacations, health insurance, and contin- 
ued education. If the principal supplies benefits such as paid vacations 
or health insurance, or pays a computer consultant for time spent in gen- 
eral professional education related to the computer consultant's ongoing 
business, it is evidence of employment. 

Normally paying for training is evidence of employment. However, 
additional training specific to a particular contract may be required to 
complete that contract. Payment by a principal for time spent by a com- 
puter consultant in additional, unique training necessary for the comple- 
tion of performance under a specific agreement is not evidence of em- 
ployment or independence, if it is anticipated and stated as part of the 
initial agreement. 

(7) Service in principal's regular business. Procedures or systems that 
satisfy the business needs of the principal are part of the principal's regu- 
lar business. For example, if the procedures or systems provide an ac- 
counting process that is necessary for the operation of a bank or a retailer, 
those processes are part of the business of the bank or retailer. However, 
services for a short period to install or create a hardware or software sys- 
tem for a principal are not services in the regular course of the principal' s 
business. In the same way, services for a short period of time to adjust 
software to the needs of the principal are not in the regular course of the 
principal's business. 

On the other hand, services for the operation and use of a system and 
software used by a principal are generally in the regular course or part of 
the principal's business. Continued operation, use, maintenance and ad- 
justment of data or software to satisfy continuing needs or variation in the 
conduct of business are in the regular course of the principal's business. 

(8) Service Contract. The terminology used in an agreement between 
a principal and a computer consultant is not conclusive of the relation- 
ship, even in the absence of fraud or mistake. On the other hand, such an 
agreement is evidence of the relationship intended by the parties to the 
agreement. If the agreement provides for a relationship in which services 
are to be performed for a principal in such a way that the principal expres- 
ses an interest only in the desired result and abandons the right to control 
the manner and means by which the result is achieved, such an agreement 
is evidence that the relationship intended was not that of employer and 
employee. 

If the factual relationship between the parties is different from that pro- 
vided by the agreement and the actions of the parties indicate control by 
the principal over the manner and means of performing the service, it is 
evidence that the agreement does not express the intention of the parties 
and that an employer-employee relationship does in fact exist. If an 
agreement between a computer consultant and a principal contains provi- 
sions which allow for the exercise of control by the principal over the 
manner and means of performing the service, the intent of the agreement 
will be viewed as an employment contract, even if there is a specific de- 
rual of an employment relationship in the agreement. 

If the purchase order or other form of agreement does not specify the 
desired result and does specify all or some of the four elements described 
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in subdivision (i)(4) (maximum payment, hourly rate, a starting date and 
an ending dale), it is an agreement to perform services and evidence of 
employment. 

(9) Standard walkthrough. A "standard walkthrough" is a conference 
held from lime to time with the principal or his or her staff, or with other 
computer consultants, wherein the computer consultant's technique and 
product are discussed or critiqued, and technical errors are identified. 
Technical errors include failure of the system to perform functions speci- 
fied or failure of the system to properly integrate with other related sys- 
tems. Walkthroughs, inspections and performing services as part of a 
team are recognized in the industry as a standard way to achieve proper 
integration and correct application of results of computer consultant ser- 
vices. Walkthroughs are normally held by both employees and indepen- 
dent contractors and are not evidence of either employment or indepen- 
dence. 

NOTH: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 621, 13004, 13005 and 13020, Unemployment Insurance 
Code. 

History 

1. New section filed 9-24-86; operative 10-24-86 (Register 86, No. 42). 

2. Amendment filed 1-13-92; operative 2-12-92 (Register 92. No. 12). 

§ 4304-5. Specific Application of Rules for Determination 
of Employment Status of Artists. 

(a) Determination of whether an artist is an employee or an indepen- 
dent contractor will be determined generally by the rules set forth in Sec- 
tion 4304-1 . This section 4304-5 will describe application of those rules 
to artists. In situations where a specific application is not interpreted by 
this section, that specific application will be determined by the rules set 
forth in Section 4304-1 above. No one or more of the enumerated factors 
will necessarily indicate that a particular relationship exists. 

(b) An artist is an individual who creates, performs, or interprets works 
in the visual, literary or performing arts. 

(c) Application of the secondary factors described in Section 4304-1 
to artists follows: 

( 1 ) An artist being engaged in a separately established business in the 
arts or who holds himself or herself out to the public as an entrepreneur 
in the arts is evidence of independence. Any of the following circum- 
stances shall be evidence that an artist is engaged in a separately estab- 
lished occupation or business: 

(A) Performances, publications and exhibitions, including, but not 
limited to film, video tapes, recordings and visual arts. 

(B) Similar services for others at or about the same time. 

(C) Advertising in print or electronic media or any other directory; 
public recognition, such as, awards, reviews, commissions, fellowships; 
significant reputation on which the artist can rely for income. 

(D) Having an artist's agent or representative. 

(E) Business cards, brochure and stationery demonstrating that one is 
available for work as an independent person whether or not one has regis- 
tered a fictitious business name. 

(F) Substantial investment in facilities, tools, equipment, or inventory 
of products related to the artist's occupation or business. 

(2) The following factors will describe whether particular artists usual- 
ly performs services under the direction of a principal without supervi- 
sion. However, evidence of control could separate a particular artist from 
the usual circumstances described below. 

(A) Actors, dancers and musicians in a performing company are usual- 
ly under supervision. 

(B) Actors, dancers and musicians as headlined artists are usually not 
under supervision. 

(C) Small groups performing under a group name are not usually under 
supervision. 

(D) Artists performing services in an institutional setting, such as an 
artistic performance or teaching, do not usually perform their services 
under supervision as to the specific artistic service, but the circumstances 
surrounding the specific artistic service may be subject to control. For 
whether such control is evidence of employment, see paragraph 9, below. 



(E) Artists performing .services under a commission, such as a portrait 
painter or composer, are not usually under supervision. 

(3) Artists possess knowledge of techniques, artistic processes, and 
methodologies unique to the performance of the arts. Evidence t)f this 
specialized knowledge and skill is demonstrated by personal exhibitions, 
significant studies in a recognized institution of higher learning or with 
a master teacher or is demonstrated through a substantial body of work 
which has been reviewed and approved or recommended by a panel of 
peers or experts in the artist's given field or discipline. A high degree of 
specialized knowledge and skill is evidence of independence. 

(4) Facilities typically supplied by a principal to an arti.st are large 
items, such as space, photographic equipment, sound equipment, lights, 
stage facilities, and costumes. The provision of space, such as an audito- 
rium or classroom, by the principal is not evidence that the artist is an em- 
ployee unless it is likely that the principal will provide instruction in its 
use. The provision by the principal of other such large items is evidence 
of employment. Where the facilities necessary for performance of an ar- 
tistic service are provided by a principal because they are of a type re- 
quired by law, the provision of the facilities is not evidence of employ- 
ment. 

Tools of the trade, such as toe shoes, paints and brushes, hand cameras, 
tuxedo for a symphony, specific costume for a band or singer or dancer 
are generally supplied by the artist. If the artist provides the tools of the 
trade, it does not raise an inference of independence or employment. If 
an artist provides tools or equipment that are unique, it raises an inference 
of independence. 

Tools of the trade provided by the principal to an artist in lieu of pay 
do not raise an inference of employment or independence. If the principal 
provides the tools of the trade but not as part of the pay to the artist, it is 
evidence of employment. 

(5) The length of time for which the services are performed by an artist 
may vary significantly. Services directed to an end result, such as a por- 
trait or a finalized musical composition, which would reasonably be ex- 
pected to require the time for which services are performed is not consid- 
ered to be continuing and would not be evidence that an artist is an 
employee. Performance of services by an artist at regular times or on a 
regular schedule imposed by the principal for any period of days, weeks 
or months is evidence that the artist is not independent 

(6) When an artist performs services and payment is measured by the 
time of services, such as hour, day, week, month, etc., it is evidence of 
employment. Payment by the job or piece of production is evidence of 
independence. If payment is determined by the artist or through bona fide 
negotiations, it is evidence of independence. If the payment is deter- 
mined by the principal or negotiations for the amount of payment are not 
truly bona fide, it is evidence of employment. 

(7) Whether or not the services performed by the artist are part of the 
regular business of the principal for whom the services are performed or 
whether the services are not within the regular business of the principal 
depends upon the purpose for which the services are being performed. 
Services that further the functions that arc normal to the principal's busi- 
ness will be considered within the purpose of the principal and will be ev- 
idence of employment. 

The purposes of government and nonprofit entity operations are busi- 
ness purposes within the meaning of this subdivision. The purpo.ses of 
such institutions and organizations are generally artistic, therapeutic, 
recreational, religious, charitable, educational, or for rehabilitation. 
Whether the purposes of a particular institution or organization are fur- 
thered by the services of an artist depends on the circumstances surround- 
ing the institution and the services performed. 

Where the services are to carry out functions normally provided by the 
business, institution or organization, it will be evidence that the services 
are performed by an artist as an employee. Where the purpose of the prod- 
uct of creativity is above or beyond or different than the purpose of the 
business institution or organization for which the services are performed, 
it is evidence of independence. For example, in educational institutions 
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where services are performed to carry out an adopted curriculum, there 
is evidence of employment. Where services are outside and beyond the 
adopted curriculum there is evidence of independence. 

(8) Belief of the parties regarding the relationship they intend may be 
determined by written agreement. The terminology used in an agreement 
between an artist and the principal for whom the services are performed 
is not conclusive of the relationship, even in the absence of fraud or mis- 
take. On the other hand, such an agreement is evidence of the relationship 
intended by the parties to the agreement. If the agreement provides for 
the relationship in which services are to be performed for a principal in 
such a way that the principal expresses interest only in the desired result 
and abandons the right to control the manner and means by which the re- 
sult is achieved, such an agreement is evidence that the relationship in- 
tended was not that of employer and employee if the terms of the agree- 
ment are in fact carried out. If the factual relationship between the parties 
is different than that provided by the agreement it is evidence that the 
agreement does not express the intention of the parties. 

If the agreement between the artist and the principal for whom the ser- 
vices are performed specifically denies an employment relationship, but 
contains provisions which allow for the exercise of control by that princi- 
pal over the manner and means of performing the services, the provisions 
denying the employment relationship do not express the intent of the par- 
ties. 

(9) Exercise of control is evidence of the right to control. That the ser- 
vice must be performed on designated premises or in a designated place 
or structure or structures by itself is not evidence of control. If the ser- 
vices are performed upon the premises of the principal for whom the ser- 
vices are performed and that principal is in business and the artist uses 
the facilities of the principal in performing the services in compliance 
with policies or rules for the conduct of workers on the premises, it would 
be evidence that the artist was performing services as an employee. On 
the other hand, if the particular rules or policies of the principal are made 
only for the general safety or security of the premises, and would be 
equally applicable to individuals whether they were clearly independent 
contractors or employees, adherence to such policies, rules or customs 
would not raise the inference that the artist was performing services as 
an employee. 

(10) Services performed by an artist for a principal which is in business 
which are in furtherance of the purpose of the principal's business, as de- 
scribed in (7) above, are evidence that the artist is performing services as 
an employee. Services performed for an individual not in business do not 
raise an inference of employment. 

(11) If the artist's services can be terminated at will by the principal 
or the artist without cause related to the conduct of the principal or the 
artist and without the expectation of liability for damages for breach of 
contract, it is evidence of employment. 

(12) Designations of status contained in collective bargaining agree- 
ments shall be considered when and to the extent required by law. 

(13) When an artist receives remuneration for specific services from 
more than one principal or from a principal for whom the services are not 
directly performed, and the services are in employment, all remuneration 
is wages in employment. Whether a principal is an employer, regardless 
of the period of time for which the services are performed, shall be deter- 
mined pursuant to Section 4305-1 (i) of Title 22 of the California Admin- 
istrative Code. Payment of wages by a principal other than the employer 
is payment paid by an agent of the employer. 

NoTE; Authority cited: Sections 305 and 306, Unemploj-ment Insurance Code. 
Reference: Sections 621, 13004, 13005 and 13020, Unemployment Insurance 
Code. 

History 

1 . New section filed 10-23-86; effective thirtieth day thereafter (Register 86, No. 

45). 

§ 4304-6. Application to Newspaper Distribution Industry. 

(a) While determination of whether a carrier is an employee or an inde- 
pendent contractor in the newspaper distribution industry will be deter- 
mined generally by the rules set forth in 4304-1 above, specific applica- 



tion of those rules to services in the newspaper distribution industry are 
set forth in 4304-6. In circumstances where a specific application is not 
interpreted by 4304-6 that specific application will be determined by the 
rules set forth in 4304-1 above. No one or more of enumerated factors 
will necessarily indicate that a particular relaUonship exists. 

(b) Definitions: 

( 1 ) A "newspaper" is a newspaper of general circulation as defined in 
Government Code Section 6000, and any other publication circulated to 
the community in general as an extension of or substitute for that newspa- 
per's own circulation, whether that publication be designated a "shop- 
pers' guide." as a zoned edition, or otherwise. 

(2) A "publisher" is the natural or corporate person that manages the 
newspaper's business operaUons, including circulation. 

(3) A "newspaper distributor" is a person or entity that contracts with 
a publisher to distribute newspapers to the community. 

(4) A "principal" is, for the purposes of these regulations, a person or 
entity that engages the services of a carrier to effect the actual delivery 
of the newspaper to the customer or reader. The principal of a carrier may 
be either a publisher which effects its own distribution or a newspaper 
distributor. 

(5) A "carrier" is a person who effects physical delivery of the newspa- 
per to the customer or reader. He or she is an agent of a principal who may 
be either a publisher or a newspaper distributor. He or she may be, de- 
pending on guidelines listed below, either an employee or an indepen- 
dent contractor with respect to that principal. 

(6) A "route" is a geographic sector of the community, or a specified 
list of customers, to which a carrier effects deliveries of the newspaper. 

(c) Basic Guidelines. 

( 1 ) Written agreements. A written agreement signed by both parties 
shall be evidence of intent. However, if the terms of the agreement are 
not complied with in practice, the agreement shall not determine the in- 
tent or the relationship of the parties. A written agreement to the extent 
it provides for negotiation of terms, including fees, expense adjustments 
and other items of compensation to the carrier, shall tend to indicate the 
existence of an independent contractor relationship. The outcome of any 
such negotiations shall not be evidence of the existence of either an em- 
ployment or an independent contractor relationship. 

A provision prohibiting the carrier from affixing to, or inserting in, the 
newspaper any materials unauthorized by the principal or from making 
use of the principal's subscriber list without the principal' s consent shall 
not be evidence of employment or independence. 

A provision by v/hich the carrier holds the principal harmless from li- 
ability shall be evidence of independence. 

A provision whereby the carrier agrees to post a bond with the princi- 
pal at the carrier's expense shall be evidence of independence unless the 
principal increases the carrier's remuneration to pay the cost of such 
bond. 

(2) Compensation. Compensation to the carrier in the form of an hour- 
ly rate shall be evidence of an employment relationship. Compensation 
to the carrier in the form of a flat fee per route or per copy delivered shall 
be evidence of an independent contractor relationship. 

Other bases for compensation, combining factors of distance, difficul- 
ty and expense of delivery, shall be evidence of an employment relation- 
ship to the extent that such terms are nonnegotiable and of an independent 
contractor relationship to the extent that they are negotiable. 

Bonuses which are paid as an incentive to the maintenance or improve- 
ment of customer safisfaction on the carrier's route, such as might be in- 
dicated by a slowed rale of cancellations or an increased rate of starts, 
shall not be evidence of employment or independence. 

(3) Benefits plans. The fact that a principal provides the opportunity 
for a carrier to participate in a health, medical, life insurance, or retire- 
ment insurance program shall not be evidence of an employment rela- 
tionship if the carrier is charged for premiums necessary for participation 
in such program. Any adjustment in remuneration of the carrier to com- 
pensate him or her for the payment for participation in such benefits plans 
shall be evidence of employment. 
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(4) Conditions of service. Tlie fact tliat a principal and carrier agree 
that the carrier shiall deliver a newspaper to each customer on his or her 
route in a timely manner and in a readable condition shall not be evidence 
of an employment relationship as long as other factors indicate the ab- 
sence of control by the principal of the manner and means of such deliv- 
ery. 

Timeliness of delivery may be indicated by agreement for delivery or 
completion of a route by a certain hour. 

Readability may be indicated by agreement for protecting the newspa- 
per against damp conditions or by placement on the customer's premises, 
as the situation may require, in a location readily accessible to the cus- 
tomer and protected from theft, animals or moisture. 

The fact that carriers are assigned routes by the principal and that such 
assignments are not negotiated with regard to remuneration shall be evi- 
dence of employment. However, if a route is offered to a carrier and the 
remuneration for servicing the route is negotiable, it shall be evidence of 
independence. 

The fact that the carrier is required to maintain a subscriber list and up- 
date such list and provide copies to the principal upon request for the 
benefit of the principal shall not be evidence of either an employee or in- 
dependent contractor relationship. 

Where the principal requires the carrier to deliver billings without 
agreement on compensation to the subscribers, such requirement shall be 
evidence of employment; however, where the carrier is given the option 
of delivering billings for additional remuneration, such evidence shall 
tend to indicate independence. The fact that the principal bills the sub- 
scribers and is responsible for collecting the accounts receivable shall not 
be evidence of employment or independence. 

The fact that the principal provides transportation for the carrier's de- 
livery of the newspaper, at less than a fair market cost to the carrier, shall 
be evidence of employment. 

(5) Customer complaints. Customer complaints as to mis.sed delivery, 
late delivery or delivery in an unreadable condition may be taken by the 
principal and referred to the carrier without giving rise to the inference 
of either an employment or an independent contractor relationship. The 
fact that the principal requires the carrier to respond to or correct such 
problems shall tend to indicate an employment relationship. The fact that 
the principal responds to or corrects such problems directly and charges 
the carrier with a penalty or with the principal's cost of corrective action 
shall tend to indicate the existence of an independent contractor relation- 
ship; the absence of such a charge will be evidence of employment. The 
fact that the principal gives the carrier the option of either personally cor- 
recting the problem or being charged with a penalty or with the princi- 
pal's cost of correction shall tend to indicate an independent contractor 
relationship. 

(6) Termination. When, by terms of an agreement or by practice of the 
principal, the relationship between the principal and carrier may be uni- 
laterally terminated without 30 days' notice, it will be evidence of em- 
ployment. A right of termination without such notice for breach of statu- 
tory or regulatory requirements, for the protection of the public or for a 
material breach by the carrier of the terms and conditions of service in- 
cluding, but not limited to, abandonment or complete failure to deliver 
a route, or late, incomplete or damaged delivery over a period of time, or 
other significant interference with customer relationships, shall not be 
evidence of employment. 

(7) Substitutes. The fact that the principal provides substitute carriers 
for the regular carriers shall be evidence of employment. However, if the 
principal provides a substitute in an emergency situation and charges the 
carrier for such delivery, it is evidence of independence. The fact that the 



carrier can obtain his or her own substitute without the principal's ap- 
proval shall be evidence of independence. If a substitute carrier is paid 
directly by the principal in non-emergency situations, whether the sub- 
stitute is chosen by the carrier or principal, it shall be evidence of employ- 
ment. 

(8) Recruitment advertising and applications. Terminology in carrier 
recruitment advertising and carrier application forms will be e\ idence of 
independence or employment. 

(9) Workers' Compensation Insurance. The fact that a principal carries 
workers' compensation insurance on all carriers, whether in an employ- 
ment or independent contractor relationship, shall not create an inference 
of employment or independence. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 621, 13004, 13005 and 13020, IJnemployment Insurance 
Code. 

History 
1. New section filed 9-17-87; operative 10-17-87 (Register 87, No. 38). 

§ 4304-7. Specific Application of Rules for Determination 
of Employment Status to Circumstances in the 
Product Demonstrator Industry. 

(a) The common law rules used to determine whether services are per- 
formed as an employee or as an independent contractor are contained in 
Section 4304-1 . That section provides that "the most important factor is 
the right of the principal to control the manner and means of accomplish- 
ing a desired result. If the principal has the right to control the manner and 
means of accomplishing the desired result, whether or not that right is ex- 
ercised, an employer-employee relationship exists." The purpose of this 
Section is to provide the product demonstrator industry with standards to 
be used in conjunction with Section 4304-1 whether a product demon- 
strator is performing services as an employee or independent contractor. 
The factors contained in this section are indicators of the right to control 
Not all applications listed in this section are necessary to make a determi- 
nation that a particular relationship exists. A determination of whether 
services are being performed as an employee or independent contractor 
will depend upon a grouping of factors that are significant in relation to 
the services being performed. 

(b) A "product demonstrator" is an individual who distributes cou- 
pons, demonstrates or gives away samples of products as part of an ad- 
vertising or sales promotion for the product. 

(c) To determine whether one performs services for another as an em- 
ployee, the most important factor is the right of the principal to control 
the manner and means of accomplishing a desired result. If the principal 
has the right to control the manner and means of accomplishing the de- 
sired result, whether or not that right is exercised, an employer-employee 
relationship exists. Strong evidence of that right to control is the princi- 
pal's right to discharge at will, without further liability. A "principal" is 
defined as any principal or their agent, e.g. manufacturer, wholesaler, 
broker, marketing firm, demonstration company, or retail store (see fol- 
lowing tables). 

(d) - (1) The following secondary factors may be used to determine 
whether a product demonstrator is an employee or an independent con- 
tractor. These secondary factors are examples of conduct and should be 
weighed in light of the activity being performed by the individual. When 
the factors are considered, a determination of whether the individual is 
an employee will depend on a grouping of factors that are significant in 
relation to the services being performed (see following tables). 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 621, Unemployment Code. 

History 
1. New section filed 3-17-92; operaUve 4-16-92 (Register 92, No. 13). 
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store, maJces arrange 
ments for daionstration 


(11) Principal/ 
Daruiistrator 
Ccfntract 


^^greement between 
daiunstrator and principal 
gives principal or 
principal's agent control 
over manner and means of 
work. 


Agreerrent forbids 
principal and/or agent 
fiun directing worker 
as to details. 
Daiunstrator is not 
subject to control of 
principal or agent. 


Tterminology used in a written 
agreement is not conclusive of 
the relationship, but is evidence 
of the relationship intended. 

Written agreements do not 
necessarily depict the acbial 
relationship. The actual 
practices of the parties in a 
relationship are nore inportant 
than the wording of an agreement 
in making a determination. 

An agreement in which principal 
expresses only an interest in an 
end result and abcindons the riofit 
to control the (fetails of the 
work (nenner and neans) is 
evidence of mdependence. 


(12) Written Agreement 
Betv^en Principal 
and Itiird Party 


Principal acknowledges 

fc5i|)loyment or rigjit of 

control in agreement with 

client (s) or labor 

organization. 

Written Agreanent: 

Asserts right of principal 

to direct iranner and mpans 

of work. 
Otherwise shows intent to 

create enplpyment 


Principal contract with 
third parties priecludes 
exercise of cxjntrol by 
principal or third 
party. No control of 
daiunstrator is 
considered neutral. 
Written Agreennnt: 
o Clearly shews intent 

to create independent 

relationship. 
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P'AL'IUHS 


BWMPLES OF: 
EMPLOYEE INDEPMJEOT 

OCNIRAL'IUR 


WEIGHT 


(ocntlnvd) 
(12) Written Agreeirent 
Between PrinciFal 
and Third Party 


Provides cfetai led rules 
for conduct or perfonrance 
that prircipal or 
principal's agent shall 
enforce on daiuiistrator. 


o Reserves the dtsiuii- 
strator's right to 
control how vork is 
done. 
Demonstrator must 
operate in manner de- 
scribed in agreement. 


An agreement not followed 
would have little weigfit in a 
determination. 


(d) TEWUNATECN 


Both principal and agent 
have the rigfrit to terminate 
relationship at will vdth- 
out prior notice, and with- 
out any further oontracbial 
liability (except for vrork 
already performed or to end 
of shift or workday) . 


By ayieerfent or 
practice, principal is 
required to pay for 
work not perforned, if 
prijx:ipal unilaterally 
terminates relationship 
other than for cause. 


The right to terminate at will 
is strong evidence of enplpyment. 
The right to terminate conveys 
an inheient po^er of the 
principcLl over the dentjnstrator. 
With this ri^t, the princir«l 
can demand many things of the 
daiunstrator, and the 
daiunstrator, fearing fiscal 
lepercussiOTTS, would be obliged 
to follow such demands. 


(e) ENTOT=MENr IN A 
DIS'riNCr BUSINESS 


DenoTstrator does not oper- 
ate cwn business. 
o Services perfoiiied are 
regular part of 
principal's business, 
o Denonstrator does not 
offer services to distrib- 
utor or retail establish- 
ments as a separate 
business. 
Dennnstrator does not 
promote business venture 
of his or her inibative. 
o Principal or agent imy 
inhibit use of 
substitutes or require 
approval of substitutes. 


Daiunstrator operates 
an independent dannon- 
stration business . 
Contracts with 
distributors and 
retail establish- 

ItfcilltS. 

o Has business license 

where required. 
o Has phone directory 

listing. 
o /advertises, 
o Registered with 

government agencies. 
DHTonstrator iray engage 
siibstitutes without 
firm's appnoval and 
pays substitutes. 


If the demonstrator is in a 
separate business, distinct fian 
that of the principal, pmd the 
services in question are per- 
foiiiHd in the furtherance of that 
business, high weight would be 
given toward independence. 
Medium weic^t is given to 
evidence shewing the denunstrator 
is in a distirct occupation, 
vMch would also point to 
uidependpnoe. 
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FAL'lUKS 


EXEMPT .ES 
EMPLOYEE 


OF: 

XNDtrfcl^DENr 
OCNIRACHJ^ 


WEJOTT 


(aantinuedl) 
(e) ENGAGEMENT IN A 
DIbTilCr BUSINESS 


Principal or agsnt pays 
substitutes. 






(f) CUSTOM IN INDU?IRy 

AND io:aticn 


Vbrk trarli tionally done by 
ertployees of immfacturer, 
distributor or store 
«tplqyees as part of sales 
activity. Wbrk is usually 
done under direction of 
prircir«l or principal's 
agent. Close supervision is 
not needed bo ocntrol vork. 


Recognized e>^rts or 
celebrities (guest 
appearance for special 
prcnDtion) . 


This factor, by itself, is not 
oonUulling. This is because 
each determination nust stand on 
its cwn facts regarding the 
principal's right to direct and 
uui itrol . Indi is try cus tan merely 
gives an inference or direction 
to the determination. 


(g) REQUIRED LEVEL 
OF SKTT.T. OF 
DEM^ETRATCR 


Little skill or ej^srience 
reqinrwl. No particular 
education needed. AniOTe 
vdth sales talent could (i) 
the work. 


Demonstrator has an 
es^rtise abcut the 
pitx3uct other than 
danonstration. 


Level of skill, by itself, 
generally does not veic^ heavily. 
Ifcwsver, a hi^ level of 
technical skill will v^ic^ more 
heavily when ocrrbined with other 
factors such as separate and 
distinct business. A lew level 
of teclmirril skill vei^ heavily 
in favor of eiplqyment, since as 
skill level declines the denon- 
strator has less roan to exercise 
the discretion necessary to 
mdependenoe. 


(h) EURATICNOF 
SERVICFS 


Daroristrator services are 

on a continuous basis that 

are: 

o Recurrirg in nature, 

o At regular intervals at 

regular tiires. 
o At iiiegular intervals. 


Short durations and not 
recurrirg. 


This factor, by itself, is not 
controlling. It tends to reflect 
v^ther a person is enployed or 
self-Hiplcyed. Oontractors 
usually perform work on a jcb 
basis for shorter and for pre- 
designated periods of time. 
Ehployment is usually of open- 
ended duration. 
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ERCICRS 



(i) WHEIHER HmCIEAL 
CR W3RKER SUPPLIES 
INSMMENEMITTES, 
TOOLS, ANDELfiCE 
OFVOK 



'T3 



SAMPLES OF: 



EMPDOYEE 



Provided or paid f ot ty 
principal, e.g.r trade name, 
office, facilities, store 
space, tables, ocunters, 
appliances, hDOths, 
advertising, irerchandise, 
inventory, or ccmunicatiooi. 



INDEPENDENT 

ocNnyOuR 



(j) MEHCD OF PAYMENT 



Based en time vrorked. 
Pspnent ty shift, hour, or 
piece rate* 

Paynent at regular intervals 
ani in regular anounts. 
Payment ty salary. 
Benefits provided. 
OcTpensation set fcy 
principal. 

licenses reiirbursed. 
Billings and oollectians ty 
principal. 



Providsd or paid for ty 
derronstrator without 
reirrtursement. Dentiv- 
strator provides tools 
or equipment with 
significant financial 
investment. 

Hand tools ocmimly 
used by demonstrator 
(i.e., card tables, 
skillets, mixers, port- 
able ovens, ete.) or an 
autcmcbile for trans- 
portation do not infer 
enployment or 
independence. 



WEEGffr 



The viei^^t given to whether the 
principal or demonstrator 
supplies the instnirentalities or 
tools will vary depending on the 
value of such items. As the value 
of the instruTEntalities and 
tools increases heavier wsigtit is 
given to this factor. Ihe place 
of wDrk is always provided hy the 
principal or its agent, so 
this factor is given little 
weigjit in darcnstrator 
determinations. 



Paynent based on end 

resulti 

Oamdssion based en 

sales voluone, 
Oonmissian based on 

voliine of product 

dsmonstrabed. 
NO benefits provided. 
Demonstrator purchases 
product demonstrated 
and/or sold, and 
oonpensaticfi based on 
gross sales less cost 
of merchandise. 



This factor, fcy itself, as 
with written agieanents, is 
not cantroUing. It is only an 
indication of the type of 
relationship. This is because 
maiy tiires it is difficult; to 
determine if payment is fcy the 
jcb or oarmission versus seme 
method based on tiire worked or a 
salary. 
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FTOORS 


EXfiMPIiKF! OF: 
EMPLOTEE INDEPfiNDENr 

(XNTRPCliM 


WEHGWr 


(k) BFIiTEF OF PARTIES 


o Both the parties believe 
the relationship is 
enplojyireint. 


Ml parties agree that 
relationship is cjie of 
independence. 


This factor, by itself, is not 
controlling. The belief of 
parties only infers a 
relationship intended. 


(1) PART OF RB3UIAR 
^ BUSINESS OF 
FRINCTPAL 


Services are an integral or 
nonnal part of the principal 
or agent's regular business 
activities. Activities are 
central to prodicing the 
profbcts or delivering the 
servines provided by the 
business. 


Danunstrator assimes 


•Iliis factor is given medium to 
hig^ weic^t. Ttie presurption is 
that if the service is an 
integral port (regular/normal/ 
central) of the principal's 
business, the principal, by 
business necessity, needs to 
nnintain control over the 
service. 


entrepreneurial risk 
and investment. 
Servica*? only 
s\JFPortive of business 
activity/purpose and 
are not integral part 
of business. 
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§ 4304-8. Specific Application of Rules for Determination 
of Employment Status to Circumstances in the 
Security Dealer's Industry. 

(a) To determine whether services are performed as an employee or 
independent contractor refer to the common law rules contained in Sec- 
tion 4304-1 of these regulations. Section 4304-1 provides that "to deter- 
mine whether one performs services for another as an employee, the most 
important factor is the right of the principal to control the manner and 
means of accomplishing a desired result." Section 4304-1 lists factors 
which are evidence of the existence or absence of the right of control, to 
be considered when making an employment determination. Section 
4304-8 provides standards to be used when applying the common law 
rules specifically to security dealers and is intended to make clearer those 
circumstances under which a security dealer is an independent contractor 
or an employee. 

(b) Definitions. 

( 1 ) A broker/dealer (B/D) means any individual, corporation, partner- 
ship, association, joint stock company, business trust, unincorporated or- 
ganization or other legal entity designated as a B/D and engaged in the 
business of effecting transactions in securities for the account of others 
or his or her own account, but does not include a bank. 

(2) A registered representative (RR) is a person associated with a B/D, 
including assistant officers other than principals, who is engaged in the 
investment banking or securities business for the B/D including the func- 
tions of supervision, sales, solicitation or conduct of business in securi- 
ties or who is engaged in the training of persons associated with a B/D 
for any of these functions. 

(3) The National Association of Securities Dealers (NASD) is a self- 
regulatory organization that creates, maintains, and monitors compliance 
with standardized rules of practice for the industry for the benefit of its 
brokers and registrants. 

(c) The following are examples of the circumstances under which an 
RR would definitely be an employee and, conversely, definitely an inde- 
pendent contractor. If the circumstances of the status under review do not 
fit these definite examples then subsection (d), and its determination fac- 
tors, shall be used. 

(1) REGISTERED REPRESENTATIVE AS EMPLOYEE — A RR 



performing services for a B/D in the following manner would definitely 
be an employee. The B/D requires the RR to perform services during set 
hours, on the B/D' s premises, and the B/D provides furniture, equipment, 
supplies, and support staff at no charge to the RR. The RR is paid a salary 
or draws against commission, with no provision for reimbursement of 
amounts drawn in excess of commissions earned, and is reimbursed for 
expenses incurred. The RR is required to attend sales meetings, furnish 
reports, meet sales quotas, and follow-up on leads which are provided by 
the B/D. The RR performs services solely for one B/D. 

(2) RR AS INDEPENDENT CONTRACTOR — A RR performing 
services for a B/D in the following manner would definitely be an inde- 
pendent contractor. The RR has a separately established business loca- 
tion accessible to the public or clients. The RR offers a variety of ser\ ices 
and investment products in addition to those of the B/D, .such as life insur- 
ance, real estate, financial planning, or accounting services that are not 
offered on behalf of the B/D. The RR provides his/her own furniture, 
equipment, and support staff. The RR is paid strictly by commission, 
with no draws against commissions, and is not reimbursed for expenses 
incurred. Tlie RR is not required to attend sales meetings, furnish reports. 
meet sales quotas, and is not required to follow-up on leads provided by 
the B/D. 

(d) Determination Factors: 

To determine whether one performs services for another as an em- 
ployee, the most important factor is whether or not the principal has the 
right to control the manner and means of accomplishing a desired result. 
To the extent that control is exerted only to comply with State, Federal 
or NASD regulatory requirements, and is the minimum required by regu- 
lation, it will be considered an indication of employment, but is insuffi- 
cient alone to hold an employer-employee relationship. Each of the fol- 
lowing factors shall be used to determine if an employment relationship 
exists. 

Not all factors listed in this section (4304-8) are necessary to make a 
determination that a particular relationship exists. A determination of 
whether services are being performed as an employee or independent 
contractor will depend upon a grouping of the factors that are significant 
in relationship to the services being performed. (See following factors.) 
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TABLE OF DETERMINATION FACTORS — SECURITY DEALERS 



FACTORS 


EVIDENCE OF: 
EMPLOYEE INDEPENDENT 

CONTRACTOR 


WEIGHT 


( 1 ) Policies or Rules 
of Conduct 


Set by B/D, extend beyond 
minimum regulatory 
requirements, and are 
followed by the RR. 


Absence of dress code, 
set hours, and required 
floor time. 


The factors of policy setting, procedures, 
instructions, superivision, and review 
carry great weight. The right of the B/D 
or B/D's principal to direct and control 
the manner and means of how services 
are performed, even as to the details of the 
work, is the primary test. If that right 
exists, whether or not exercised, an 
employment relationship exists. 


(2) Procedures in 

Selling Securities 


Established by B/D and are 
followed by the RR. B/D 
dictates sales presentations 
and supplies leads. 


RR establishes his or 
her own procedures for 
selling securities, 
including who and how 
to prospect for clients 
and how to handle an 
account. 


To the extent that the B/D or B/D"s 
principal, exercises control over the 
manner and means of how the services 
are performed through rules, procedures, 
supervision, review of work, etc., it is 
evidence that the B/D has the right to 
control the services, and that this right 
to control is complete and authoritative 
and carries great weight. Evidence of the 
absence a B/D's ability to control the 
manner and means of the service 
provided by a RR is equally indicative of 
an independent contractor relationship. 


(3) Supervision on 
the Job 


RR subject to supervision 
from security B/D or his 
or her agent. 


Details of work not 
supervised. 


To the extent that the B/D or B/D's 
principal, exercises control over the 
manner and means of how the services 
are performed through rules, procedures, 
supervision, review of work, etc., it 
is evidence that the B/D has the right 
to control the services, and that this 
right to control is complete and auth- 
oritative and carries great weight. Evidence 
of the absence a B/D's ability to control 
the manner and means of the service 
provided by a RR is equally indicative of 
an independent contractor relationship. 


(4) Review of Work 
Processes and 
Products 


B/D, or his or her agent, 
reviews the performance of 
the RR, such as the amount 
of sales, follow up 
on leads and customer 
relations. 


No reviews of work 
processes, behavior, 
or productivity. 


To the extent that the B/D or B/D's 
principal, exercises control over the 
manner and means of how the services 
are performed through rules, procedures, 
supervision, review of work, etc., it is 
evidence that the B/D has the right to 
control the services, and that this right 
to control is complete and authoritative 
and carries great weight. Evidence of the 
absence a B/D's ability to control the 
manner and means of the service provided 
by a RR is equally indicative of an 
independent contractor relationship. 
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TABLE OF DETERMINATION FACTORS — SECURITY DEALERS 



FACTORS 


EVIDENCE OF: 
EMPLOYEE INDEPENDENT 

CONTRACTOR 


WEIGHT 


(5) Training 


Training provided by B/D. 
Attendance is required. 
Orientation and/or ongoing 
training. RR paid for time 
at training. 


Attendance at training 
is not required. RR is 
not paid for time at 
training. 


Training given by B/D that includes 
instructions about how to do the work, 
e.g., dress code, product presentation, 
sales pitch, customer relations, is evidence 
that B/D or his or her agent has the right 
to control services and carries high 
weight. If substantially all of the RRs 
attend training it would indicate that the 
training is required. 


(6) Meetings 


RR expected to attend 
meetings. RR's paid for 
time at meetings. Meeting 
held to discuss securities to 
sell, work processes, 
performance, appearance 
and conduct. 


Attendance at meeting 
is not mandatory and 
non-attendance is 
viewed without 
negative consequence. 
Time at meetings 
is not paid for or 
meetings are not held. 


The act of holding informational meetings, 
by itself, is not a strong indication of 
employment. Like training, if the intent 
and conduct of the meeting conveys rules, 
procedures, and instructions relating to 
the manner and means of how to do the 
work, it is evidence that the RR is not 
in control of services, and is not self- 
employed, and carries great weight. 


(7) Reports 


Reports are required 
regarding activities, e.g., 
number of contacts made, 
results of lead follow-ups, 
client reactions, hours 
worked, amount of sales, 
status of sales, and planned 
activities. 


No reports required. 


Reporting requirements can be viewed as 
an extension of the factor "review of 
work" and would be given medium to 
great weight depending on the purpose 
and content of the reports whether verbal 
or written. Reports that are used to monitor 
the RR's performance are considered 
principal controls over the manner and 
means of the work. "Reports" refer to 
reports prepared by the RR, not to reports 
prepared by the B/D for internal use. 


(8) Work Schedules 


Set by B/D or B/D' s agent 
e.g., floor and/or phone 
coverage. 


Set by the RR. No 
required floor time 
or phone coverage. 


"When and where" the service is performed 
are considered aspects of the "details of 
the work." These factors would be given 
medium to great weight. Where the B/D sets 
start time, quit time, breaks, etc., it is strong 
evidence of the right to control and carries 
great weight. Fewer controls would carry 
medium weight. If the RR controls these 
aspects, and accomplishes an end result for 
the B/D by operating his or her own 
separate business, it tends to show 
independence. 


(9) Location of Work 


B/D mandates that all. or a 
certain amount, of the RR's 
time will be spent on the 
B/D's business premises. 


RR chooses where he 
or she will perform the 
services. If RR chooses 
to perform services 
on B/D's premises then 
RR may come and go 
as he or she pleases. 


"When and where" the service is performed 
are considered aspects of the "details of 
the work." These factors would be given 
medium to great weight. Where the B/D 
sets start time, quit time, breaks, etc., it is 
strong evidence of the right to control 
and carries great weight. Fewer controls 
would carry medium weight. If the RR 
controls these aspects, and accomplishes 
an end result for the B/D by operating 
his or her own separate business, it tends to 
show independence. 
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TABLE OF DETERMINATION FACTORS — SECURITY DEALERS 



FACTORS 


EVIDENCE OF 




WEIGHT 




EMPLOYEE 


INDEPENDENT 
CONTRACTOR 




(10)B/DandRR 


Contract between the RR 


Contract stales the clear 


Terminology used in written agreement is 


Contract 


and the B/D gives the B/D 


intention of the parties 


not conclusive of the relationship, but is 




or B/D's agent control over 


to enter into an 


evidence of the relationship intended so 




the manner and means of 


independent contractor 


long as the actual practice of the parties 




the work. 


agreement. Contract 
forbids B/D and/or 


is consistent with the contract. 






agent from directing 


Written agreements do not necessarily 






the RR as to details and 


depict the actual relationship. The actual 






provides that RR shall 


practices of the parties in a relationship 






pay his/her own 


are more important than the wording of an 






expenses. The contract 


agreement in making a determination. 






provides that RR will 








not receive any benefits 


An agreement in which the B/D expresses 






made available to B/D"s 


only an interest in an end result and 






employees. 


abandons the right to control the manner 
and means of the work is strong evidence 
of independence, so long as the actual 
practice of the parties is consistent with 
the contract. 


(11) Termination 


Both the B/D and the RR 


Either B/D or RR may 


The right to terminate conveys an inherent 




have the right to terminate 


terminate upon 


power of the B/D over the RR. 




relationship at will without 


reasonable written 


The right to terminate at will is strong 




prior notice and without 


notice without cause 


evidence of employment. With this right. 




any further contractual 


or immediately for 


the B/D can demand many things of the 




liability (except for work 


cause. 


RR, and the RR, fearing fiscal 




already performed). 




repercussions, would be obliged to 
follow such demands. The right to 
terminate without cause upon thirty days 
notice is evidence of an independent 
contractor relationship and carries 
medium weight. 


(12) Engagement in a 


The RR does not operate 


The RR operates an 


If the RR is in a separate business. 


Distinct Business 


his/her own business. 


independent business 


distinct from that of the B/D, and the 




Services performed are a 


separate from that of 


services in question are performed 




direct and essential part of 


the B/D, has a phone 


in the furtherance of that business, 




the B/D's business. The RR 


directory Usting, 


great weight would be given toward 




does not advertise his/her 


advertises under his/her 


independence. 




services to the general 


own trade name, and 






public. The RR performs 


has a business license 






services solely under the 


where required. RR 






B/D's trade name. The 


has investment and 






RR only sells securities 


expenses in the 






through one B/D. The B/D 


business which subject 






carries liability insurance 


him or her to an 






covering the RR. RR does 


entrepreneurial risk of 






not bear risk of loss for B/D. 


loss. RR has the ability 






B/D owns RR's book of 


to sell other types of 






clients. 


non-security 
investments or services 
away from the B/D. 
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TABLE OF DETERMINATION FACTORS — SECURITY DEALERS 



FACTORS 


EVIDENCE OF: 
EMPLOYEE INDEPENDENT 

CONTRACTOR 


WEIGHT 


(13) Custom in 
Industry and 
Locafion. 


Wirehouse (Major) 
brokerage firms have 
traditionally treated 
their RR's as employees. 


RR's who operate 
independent financial 
planning firms have 
traditionally been 
treated as independent 
contractors by 
brokerage firms. 


This factor, by itself, is neutral. This is 
because each determination must stand 
on its own facts regarding the B/D's 
right to direct and control. Industry 
custom merely gives an inference or 
direction to the determination. 


( 1 4) Required Level 
of Skill of RR 


In this particular industry, both employees and 
independent contractors are required to take and pass 
an extensive test to receive a license from the NASD 
to perform RR services. Therefore, in this industry, 
this factor is neutral. 


Level of skill, by itself, generally does not 
weigh heavily. However, a high level of 
technical skill will weigh more heavily 
when combined with other factors such 
as having a separate and distinct business. 
A low level of technical skill weighs heavily 
in favor of employment. As the level of 
skill declines, the worker has less room 
to exercise the discretion necessary for 
independence. 


(15) Duration 
of Service 


RR's services are on a 
continuous basis for one B/D. 


Services are on a 
sporadic, per order 
basis. 


This factor, by itself, should be given 
light weight. Contractors usually perform 
work on a per job basis for shorter and pre- 
designated periods of time. Employment 
is usually of open-ended durafion. 
In this industry independent contractors 
are frequently associated with the same 
B/D for extended periods of time, 
however, services they perform for that 
B/D are sporadic. 


(16) Whether the 
B/D or the RR 
Supplies 

Instrumentalities, 
Tools, and Place 
of Work 


The B/D provides the RR 
with such items as office 
space, desk, chair(s), 
telephone, photo-copies, 
fax, support services, 
forms, supplies, and 
instrumentalities. 


The RR pays for his or 
her own office, 
equipment, support 
services, forms, 
supplies, and 
instrumentalities. 


This factor carries great weight in this 
industry. If the RR has established 
his/her own office, and pays all the 
expenses connected with that separate 
office, there is a strong indicafion of 
independence. On the other hand, if the 
RR generally works out of the B/D's 
office where all necessities are provided 
and paid for by the B/D, then there is a 
strong indicafion of an employment 
relationship. 


(17) Methods of 
Payment. 


Payment is based on time 
worked or draws against 
future commissions. 
Payment is made at regular 
intervals and in regular 
amounts. Payment is by 
salary. Benefits are 
provided. Compensation/ 
commission is set by the 
principal. Expenses are 
reimbursed. RR receives 
payment whether or not 
the client pays. 


Payment is by 
commission only. The 
RR pays his/her own 
expenses. No benefits 
are provided. RR does 
not receive payment if 
the client does not pay. 
Commissions are 
negotiated as to the 
percentage to be paid. 
No draws or unsecured 
advances are made. 


This factor by itself is not controlling. 
It is only an indicafion of the type of 
relafionship. For example, a RR may 
be paid solely by commission, but 
control over the manner and means of 
the work is sufficient to hold an 
employer/employee relationship. 
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TABLE OF DETERMINATION FACTORS — SECURITY DEALERS 



FACTORS 


EVIDENCE OF: 


WEIGHT 




EMPLOYEE 


INDEPENDENT 
CONTRACTOR 




(18) Belief of Parties 


Both parties believe the 


All parties agree that 


This factor, by itself, is not controlling. The 




relationship is an 


relationship is one of 


belief of parties only infers the relationship 




employment relationship. 


independence. 


intended. 




Either B/D or RR believe 








the relationship is an 








employment relationship. 






(19) Part of Regular 


Services are an integral or 


The RR"s services are 


Tills factor is given medium to great weight. 


Business of 


normal part of the B/D's 


only supportive of the 


The presumption is that if the service is an 


B/D 


regular business activities. 


business activities and 


integral (regular/normal/central) part of the 




Activities are central to 


are not an integral part 


B/D's business, the B/D, by business necessity. 




selling the securities sold 


of the agency's or 


needs to maintain control over the service. 




by the B/D. 


principars business 
activities. 





NOTE: Authority cited: Sections 305 and 306. Unemployment Insurance Code. 
Reference: Sections 621 and 13004, Unemployment Insurance Code. 

History 
1. New section filed 3-29-96; operative 4-28-96 (Register 96, No. 13). 



2. Editorial correction of section and Table (Register 96, No. 34). 
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§ 4304-9. Specific Application of Rules for Determination 
of Employment Status to Circumstances in tiie 
Language Interpreter's Industry. 

(a) To determine whether services are performed as an employee or 
independent contractor refer to the common law rules contained in sec- 
tion 4304-1 of these regulations. Section 4304-1 provides thai "to deter- 
mine whether one performs services for another as an employee, the most 
important factor is the right of the principal to control the manner and 
means of accomplishing a desired result." Section 4304-1 lists factors 
which are evidence of the existence or absence of the right of control, to 
be considered when making an employment determination. Section 
4304-9 provides standards to be used when applying the common law 
rules specifically to language interpreters and is intended to make clearer 
those circumstances under which a language inteipreter is an indepen- 
dent contractor or employee. 

(b) Definitions: 

For purposes of this regulation, the following definitions will apply: 
(1) A "language interpreter" is an individual who interprets or trans- 
lates one or more languages. For example, language includes, but is not 
limited to, non-English or sign language and interpreted or translated by 



means of verbal or written communication. 

(2) A "principal" is any individual or entity for whom or which the lan- 
guage interpreter performs interpreting or translating services. A princi- 
pal can be either an agency, client or customer of an agency, or any other 
individual or entity. 

(3) An "agency" is any service, agency, individual, partnership, corpo- 
ration or other entity that contracts with clients or customers to wIk) it 
provides language interpreters. 

(c) Determination Factors: 

To determine whether one performs services for another as an em- 
ployee, the most important factor is whether or not the principal has the 
right to control the manner and means of accomplishing a desired result. 
Each of the following factors shall be used to determine if an employment 
relationship exists. Not all factors listed in this section (4304-9) are nec- 
essary to make a determination that a particular relationship exists. A de- 
termination of whether services are being performed as an employee or 
independent contractor will depend upon a grouping of the factors that 
are significant in relationship to the services being performed. (See fol- 
lowing factors.) 
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TABLE OF DETERMINATION FACTORS - LANGUAGE INTERPRETERS 



FACTORS 


EVIDENCE OF 
EMPLOYEE INDEPENDENT 

CONTRACTOR 


WEIGHT 


( 1 ) Policies. Rules or 
Procedures of 
Conduct 


Set by the agency or 
principal or both, as 
evidenced by written or 
verbal task descriptions, 
dress code, absence/ 
vacation policies, requiring 
appointment books, etc. 


Language interpreter 
performs his or her 
services independent 
of any policies, ailes 
or procedures of conduct 
set by the agency or 
principal or both. 


The setting of policies, rules or 
procedures and instructions by the 
agency or principal or both is an 
indication of direction and control over 
the language interpreter's services and 
carries great weight. 


(2) Supervision on the 
Job 


The agency or principal 
or both supervise the 
language interpreter, such 
as requiring the language 
interpreter to personally 
confirm all appointments 
with the agency's clients, 
arrive early for 
appointments, reviews 
the work performance 
as to how the language 
interpreter conducts 
himself or herself on the 
job, etc. Client complaints 
about language interpreter's 
services are directed to the 
agency for resolution. 
Agency checks with clients 
to determine whether 
language interpreter's 
services were satisfactory. 


Details of work not 
supervised by agency or 
principal. Client and 
language interpreter 
resolve client complaints. 
No reviews of work 
performance. 


To the extent that the agency or principal 
or both exercises control over the services 
through supervision it is evidence that the 
agency or principal or both has the right to 
control the services, and that this right to 
control the services is complete and 
authoritative. This right to control 
(whether or not exercised) carries the 
greatest weight in making an employer- 
employee relationship determination. 


(3) Training 


Agency or principal 
or both instructs the 
language interpreter on 
details of the job, how to 
prepare invoices, on the 
policies, rules or procedures 
of conduct, etc. Agency 
or principal or both require 
the language interpreter 
to take training (e.g., 
classes for continuing 
education, certification, 
attending seminars, etc.) 
The required training is 
paid for by the agency or 
principal or both. 


Training is not required 
by the agency or 
principal or both. 
Language interpreter 
seeks training (e.g., 
classes for continuing 
education, certification, 
attending seminars, etc.) 
on his or her own. 
Language interpreter 
pays for his or her 
own training. 


Training given by the agency or principal 
or both that includes instructions 
about how to perform the services, a dress 
code, client relations, etc., infers that the 
agency or principal or both has the right 
to control the services and carries great 
weight. Where the agency or principal 
or both require attendance at training 
or pays for training, it is an indication 
of direction and control over the 
language interpreter's services and 
carries great weight. 


(4) Meetings 


Agency or principal 
or both conducts meetings 
and language interpreter's 
attendance is required 
or expected. The language 
interpreter's time is paid for. 


Agency or principal 
does not hold required 
meetings. Attendance 
is not mandatory and 
nonattendance is 
viewed without negative 
consequence. Time at 
meetings is not paid for 
or meetings are not held. 


The act of holding informational meetings, 
by itself, is not a strong indication of 
employment. However, if by intent or in 
fact the purpose of the meeting is to convey 
policies, rules or procedures or instrucfions 
to do the work, it implies that the agency 
or principal or both want the services 
performed in a particular method or manner 
which indicates direction and control over 
the language interpreter's services, this 
would carry great weight. The meetings 
referred to in this factor are not meetings 
or conferences where the language 
interpreter is assigned to perform 
interpreting services. 
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TABLE OF DETERMINATION FACTORS - LANGUAGE INTERPRETERS (continued) 



FACTORS 


EVIDENCE OF 
EMPLOYEE INDEPENDENT 

CONTRACTOR 


WEIGHT 


(5) Reports 


Agency requires language 
interpreter to report by 
telephone upon job 
completion, cancellations, 
no-shows, etc. Agency 
or principal or both 
gives the language 
interpreter instructions 
when cancellations or 
no-shows occur. 


Reports are not required. 


Reporting requirements are an extension of 
the factor "supervision" and would be given 
medium to great weight depending on the 
purpose and content of the reports (verbal 
or written). Reports that are used to monitor 
the language interpreter's performance are 
considered controls by the agency or 
principal or both over the manner and 
means of the work. However, reports, 
whether verbal or written, of an invoice 
nature to determine payment to the 
language interpreter and/or billings to an 
agency or principal or both would be 
neutral. 


(6) Agency or 

Principal and 
Language Interpreter 
Contract 


Agreement between the 
agency or principal or 
both and the language 
interpreter gives the 
agency or principal 
or both the right to 
direct and control the 
manner and means of the 
services. Agreement 
contemplates that the 
language interpreter 
will perform the services 
personally. 


Agreement between 
the agency or 
principal or both and 
the language interpreter 
does not give the agency 
or principal or both the 
right to direct and 
control the manner and 
means of the services. 
The agreement does 
does not require 
the services to be 
performed personally 
by the language 
interpreter. 


Terminology used in a written agreement 
is not conclusive of the relationship, but 
is evidence of the relationship intended. 

Written agreements do not necessarily 
depict the actual practices of the parties 
in a relationship. The actual practices of 
the parties in a relationship are more 
important than the wording of an 
agreement in making an employer- 
employee relationship determination. 

An agreement in which the agency or 
principal or both expresses only an interest 
in the endresult and abandons the right to 
control the details (manner and means) of 
the services is evidence of independence. 


(7) Termination 


Both the agency or 
principal and the 
language interpreter 
have the right to terminate 
the relationship at will 
without prior notice 
and without any further 
contractual liability 
(except for services 
already performed). 


By agreement or 
practice, the agency 
or principal is required 
to pay for services not 
performed, if the agency 
or principal unilaterally 
terminates the 
relationship, other than 
for cause. By 
agreement or practice, 
makes the language 
interpreter liable for 
damages if the language 
interpreter fails to 
complete the terms of 
the agreement. 


The right to terminate conveys an inherent 
power of the agency or principal over 
the language interpreter. The right to 
terminate at will, without cause, is strong 
evidence of employment. If the services 
being performed by the language interpreter 
are on a continuous basis it would give the 
appearance of the agency or principal 
having the right to terminate the services 
at will by not using the language 
interpreter's services anymore. 
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TABLE OF DETERMINATION FACTORS - LANGUAGE INTERPRETERS (continued) 



FACTORS 


EVIDENCE OF 


WEIGHT 




EMPLOYEE 


INDEPENDENT 
CONTRACTOR 




(8) Engagemenl in a 


The language interpreter 


The language interpreter 


If the language interpreter has established 


Dislincl Business 


does not operate his or 


operates an independent 


a separate business, distinct from that of 




her own business. Services 


business separate from 


the agency or principal, and the services are 




performed is a direct 


that of the agency 


performed in the furtherance of that 




and essential part of 


or principal. 


separate business, great weight would be 




the agency's or princi pal's 




given toward independence. 




business. 


The language interpreter 
has a business telephone 






The language interpreter 


directory hsting. 






does not advertise his or 


advertises under own 






her services to the general 


trade name, has a 






public as a separate 


Ibusiness icense where 






business. The language 


required, files a Federal 






interpreter performs 


Form 1040 Schedule C as 






services under the agency's 


an independent business. 






or principal's trade name 


and has an investment in 






(provides business card of 


facilities or equipment. 






the agency, etc.). The 


The language interpreter 






language interpreter 


provides services to 






performs services for one or 


numerous agencies or 






a few agency(s)or 


or principals or both. 






principal(s) or both. 


The language interpreter 






The language interpreter 


does not receive 






receives payment for service 


payment for services 






from the agency or principal 


from the agency or 






whether client pays or not. 


principal if the client 






Billings and collections are 


does not pay. The 






handled by the agency or 


language interpreter 






principal. The language 


assumes an 






interpreter does not have an 


entrepreneurial risk 






entrepreneurial risk of loss. 


of loss. 




(9) Required Skill of 


In this pardcular Industry bo 


th employees and 


Level of skill, by itself, generally does not 


the Language 


independent contractors are 


lighly skilled in 


weigh heavily. However, a high level of 


Interpreter 


interpreting/translating one c 


r more languages. 


technical skill will weigh more heavily 




whether or not the work reqt 


ires certification. 


when combined with other factors such as 
separate and distinct business. A low level 




Therefore, in this Industry, tl 


lis factor is neutral. 


of technical skills weighs in favor of 
employment, since as skill level declines, 
the language interpreter has less room to 
exercise the discretion necessary for 
independence. 


(10) Duration of 


The language interpreter 


The language interpreter 


This factor, by itself, is not controlling. 


Services 


performs services on a 


provides services on a 


Independent contractors usually perform 




continuous basis. 


sporadic, per job basis. 


work on a job basis for shorter, designated 
periods of time. Employment is usually 
of open-ended duration. A long series 
of short term assignments from a single 
agency or principal will tend to show 
continuity and employment. If the language 
interpreter's services are performed on a 
continuing basis it would be evidence of 
employment, especially if the services 
are a regular part of the agency's or 
principal's business. The time of 
performing the service may result in strong 
evidence of employment if the performance 
occurs during regular intervals at regular 
times. 
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TABLE OF DETERMINATION FACTORS - LANGUAGE INTERPRETERS (continued) 



FACTORS 


EVIDENCE OF 
EMPLOYEE INDEPENDENT 

CONTRACTOR 


WEIGHT 


(11) Whether the 
Agency or 
Principal or the 
Language 
Interpreter 
Supplies the 
Instaimentalities, 
Tools, and 
Place of Work 


The agency or principal 
provides the language 
interpreter with office 
space, desk, chair(s), 
telephone, support 
services, forms, supplies, 
and business cards. 


The language 
interpreter pays for 
his or her own office, 
equipment, support 
services, forms, supplies, 
and business cards. 


If the language interpreter has established 
his or her own office, and pays all the 
expenses connected with that separate 
office, there is a strong indication of 
independence. On the other hand, if the 
language interpreter generally works out 
of the agency's or principal's office where 
all necessities are provided and paid for by 
the agency or principal, then there is a 
strong indication of an employment 
relationship. 


(12) Custom in 
Industry and 
Location 


Agencies or principals 
treat their language 
interpreters as employees. 


Language interpreters 
typically operate their 
own separately 
established businesses. 


This factor, by itself, is not controlling. 
This is because each determination must 
stand on its own facts regarding the 
agency's or principal's right to direct and 
control. Industry custom merely gives an 
inference or direction to the determination. 


(13) Method of 
Payment 


Payment by time period 
(hour, week, month, etc.) 
or piece rate. Payments 
made at regular intervals. 
Compensation set by the 
agency or principal. 
Expenses are reimbursed 
or benefits furnished 
or both. 


No benefits are 
provided. Language 
interpreter pays for 
his or her own 
expenses. Fee for 
services negotiated 
per job. 


This factor, by itself, is not controlling. It is 
only an indication of the type of 
relationship. This is because a language 
interpreter may be paid solely by the job, but 
the controls are sufficient to create an 
employer-employee relationship. 


(14) Belief of 
Parties 


All parties believe the 
relationship is one of 
employment. 


All parties agree that 
the relationship is 
one of independence. 


This factor, by itself, is not controlling. The 
belief of parties only infers the relationship 
intended. 


(15) Part of 
Regular 
Business of 
Agency or 
Principal 


The language interpreter's 
services are an integral 
part of the agency's or 
principal's business 
activities. The language 
interpreter's activities are 
central to delivering the 
services provided by 
the business. 


The language 
interpreter's services 
are only supportive 
of the business 
activities, purpose and 
are not an integral 
part of the agency's 
or principal's business 
activities. 


This factor is given medium to great 
weight. The presumption is that if the 
language interpreter's services are an 
integral (regular, normal, central) part of 
the agency's or principal's business, then 
the agency or principal by business 
necessity needs to maintain control over 
the language interpreter's services. 



NOTK: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 62 1 , Unemployment Insurance Code; and Senate Bill No. 358, 
Chapter 701, Sec. 2, Stats 1993. 

History 
1. New section filed 9-14-95; operative 10-14-95 (Register 95, No. 37). 

§ 4304-1 0. Specific Application of Rules for Determination 
of Employment Status of Amateur Athletic 
Officials. 

(a) To determine whether services are performed as an employee or 
independent contractor, refer to the common law rules contained in Sec- 
tion 4304-1 of these regulations. Section 4304-1 provides that "to deter- 
mine whether one performs services for another as an employee, the most 
important factor is the right of the principal to control the manner and 
means of accomplishing a desired result." Section 4304-1 lists factors 
that are evidence of the existence or absence of the right of control to be 
considered when making an employment determination. Section 
4304-10 provides standards to be used when applying the common law 



niles specifically to amateur athletic officials and is intended to make 
clearer those circumstances under which an amateur athletic official is an 
independent contractor or employee. 

(b) Definitions: 

For the purposes of this regulation, the following definitions will ap- 
ply: 

(1) An "amateur athletic official" is an individual who supervises an 
amateur sporting contest, such as an umpire, referee, judge, scorekecper, 
or timekeeper. 

(2) A "principal" is an individual or entity for whom or for which the 
amateur athletic official performs services. Amateur athletic officials 
generally have one or more of the following principals: 

(A) The school or team sponsoring the contest. 

(B) The league (or entity sponsoring the league) sponsoring the con- 
test. 

(C) The governing body of the organization sponsoring the contest. 



Page 146.7 



Register 96, No. 34; 8-23-96 



§ 4304-10 



BARCLAYS CALIFORNIA CODE OF REGULATIONS 



Title 22 



(D) The sports officials association or other similar entity that has con- 
tracted to provide one or more officials for the contest. 

(E) Any other individual or entity sponsoring an amateur sporting con- 
test or providing officials for an amateur sporting contest. 

(3) An "amateur sporting contest" means any athletic competition in 
which the participants are not professional athletes, including interscho- 
lastic and intercollegiate events in which the participants are students and 
amateur contests in which the participants arc children or adults. 

(c) Determination Factors: 

To determine whether one performs services for another as an em- 
ployee, the most important factor is whether or not the principal has the 
right to control the manner and means of accomplishing a desired result. 
The most important factor to be considered when determining the status 
of an amateur athletic official is whether the principal has the right to con- 
trol the manner and means by which the official performs officiating ser- 



vices. "Control" shall not be established by factors provided for under 
rules promulgated by third parties or by factors not directly related to the 
amateur athletic official's duties. 

If the principal does not have the right to control the amateur athletic 
official's decisions during a contest, the worker is an independent con- 
tractor. If it is not clear whether an amateur athletic official's actions are 
subject to direct control by the principal during a contest, then this factor 
and the secondary factors described in the following table shall be used 
to determine if the official is an employee or independent contractor. Not 
all factors listed in this section are necessary to make a determination that 
a particular relationship exists. A determination of whether services are 
being performed as an employee or independent contractor will depend 
upon a grouping of the factors that are significant in relationship to the 
services being performed. (See following factors.) 
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TABLE OF DETERMINATION FACTORS— AMATEUR ATHLETIC OFFICIALS 



FACTORS 



EVIDENCE OF 



EMPLOYEE 



INDEPENDENT 
CONTRACTOR 



WEIGHT 



(1) Whether or not 
the one performing 
the services is en- 
gaged in a separately 
established occupa- 
tion or business. 



The worker does not operate his or 
her own business. Work performed 
is a direct and essential part of the 
principal's business. The worker 
does not advertise his or her ser- 
vices to the general public as a sep- 
arate business. The worker per- 
forms services under the princi- 
pal's trade name. Worker wears 
uniform with the principal's name 
on it. The worker is paid by princi- 
pal whether or not customer pays. 
The principal provides insurance 
coverage. The worker is prohibited 
from providing services to others 
while performing services for prin- 
cipal. 

The principal is responsible to ar- 
range for a substitute. The worker 
does not have an entrepreneurial 
risk of loss. 

Control and employment are indi- 
cated if a worker is prohibited by 
the principal from working for oth- 
ers. 



The worker operates an indepen- 
dent business separate from that of 
the principal. The worker adver- 
tises under own trade name, has a 
business license where or when re- 
quired, and has an investment in fa- 
cilities or equipment. The worker 
provides his or her own insurance 
coverage or pays for the cost of 
coverage under principal's insur- 
ance plan. Worker arranges for 
someone to take his or her place if 
unable to perform duties. 

The worker is not prohibited by the 
principal from providing services 
to others when performing services 
for the principal. The worker as- 
sumes an entrepreneurial risk of 
loss (i.e., worker does not receive 
payment for services from the prin- 
cipal if the customer does not pay). 

An amateur athletic official may be 
independent if he or she has the 
right to work for several different 
principals at the same time. This 
would show the lack of a continu- 
ous relationship with one principal 
and be an indication of indepen- 
dence. 



If the worker has established a 
separate business, distinct from 
that of the principal, and the work 
is performed in the furtherance of 
that separate business, great 
weight would be given toward in- 
dependence. If the worker does 
not have an established separate 
business, distinct from that of the 
principal, and the work is per- 
formed in furtherance of the prin- 
cipal' s business, great weight 
would be given towards an em- 
ployment relationship. 



(2) Custom in the in- 
dustry and location. 



Principals treat their workers as 
employees. 



Workers typically operate their 
own separately established busi- 
nesses. 



This factor by itself is not control- 
ling. This is because each determi- 
nation must stand on its own facts 
regarding the principal's right to 
direct and control. Industry cus- 
tom merely implies an inference or 
direction to the determination. 



(3) Required level 
of skill of the 
worker. 



Little skill or experience is re- 
quired. No particular education is 
needed. 



In order to fulfill his or her work ob- 
ligation, the worker masters a code 
or set of rules. In addition, the 
worker may obtain ongoing infor- 
mation regarding amendments to 
the code or set of rules and amend- 
ments to the techniques of adminis- 
tering the code or set of rules. 



Level of skill, by itself, generally 
does not weigh heavily toward in- 
dependence. However, a high lev- 
el of skill will weigh more heavily 
when combined with other factors 
such as separate and distinct busi- 
ness. If an amateur athletic offi- 
cial obtains a high level of skill on 
his or her own, this weighs toward 
independence; however, if the ac- 
quirement of this skill is required 
by the principal, this is a neutral 
factor. A low level of skill weighs 
in favor of employment, since as 
skill level declines, the worker 
has less room lo exercise the dis- 
cretion necessary for indepen- 
dence. 
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TABLE OF DETERMINATION FACTORS— AMATEUR ATHLETIC OFFICIALS 



FACTORS 


EVIDENCE OF 

INDEPENDENT 
EMPLOYEE CONTRACTOR 


WEIGHT 


(4) Whether the prin- 
cipal or the worker 
supplies the instai- 
mentalities, tools, 
and place of work. 


The principal provides the worker 
with the equipment necessary to per- 
form the services. 


The worker pays for his or her own 
equipment. 


This factor is not controlling but 
only gives an inference or direc- 
tion to the determination. If items 
are provided by the principal, this 
indicates employment. If items 
are provided by the worker, this 
indicates independence. Provid- 
ing of sports facility is a neutral 
factor. 


(5) Duration of ser- 
vices. 


The worker performs services on a 
continuous basis. 


The worker provides services on a 
sporadic, per-job basis. Services 
may be on a "per-contest" basis. 


This factor, by itself, is not con- 
trolling. Independent contractors 
usually perform work on a job ba- 
sis for shorter, designated periods 
of time. Employment is usually of 
open-ended duration. A long se- 
ries of short-term assignments 
from a single principal will tend to 
show continuity and employ- 
ment. However, where the worker 
has a separately established busi- 
ness and retains the right to simul- 
taneously accept assignments 
from other principals, the accep- 
tance of a long series of short- 
term assignments from a single 
principal would not indicate em- 
ployment. 


(6) Method of pay- 
ment, whether by the 
time, a piece rate, or 
the job. 


Payment is by time period (such as 
hour, week, month) or piece rate. 
Payment is made at regular inter- 
vals. Compensation is set by princi- 
pal. The principal provides the 
worker advance payment furnished 
for services. Benefits are furnished 
at no cost to the worker. 

If rate of pay is determined by the 
principal, this indicates control and 
employment. 


The fees are negotiated per contest. 
The worker may receive advance 
payments for services provided 
they are agreed upon based on the 
contract between the worker and 
the principal. The worker pays for 
his or her own expenses. The prin- 
cipal furnishes no benefits to the 
worker. 

If rate of pay is determined by the 
worker or is negotiated between the 
worker and the principal, this indi- 
cates the principal's lack of control 
and independence on the part of the 
worker. 


This factor, by itself, is not con- 
trolling. It is only an indication of 
the type of relationship. This is be- 
cause a worker may be paid solely 
by the contest, but the controls are 
sufficient to create an employer- 
employee relationship. 

This factor, by itself, is not con- 
trolling, but it is important in that 
it indicates control or lack of con- 
trol of the worker by the principal. 
In situations where the athletic of- 
ficial' s compensafion is deter- 
mined by local custom, this factor 
is neutral. 
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(7) Whether or not 
the worker's services 
are part of the regular 
business of the prin- 
cipal. 


The worker's services are an inte- 
gral or normal part of the princi- 
pal's business activities. Activities 
are central to delivering the ser- 
vices provided by the business. 


The worker's services are only sup- 
portive of the business activities 
and/or purpose and are not an inte- 
gral part of the principal's business 
activities. 


Tills factor is given medium 
weight. The presumption is that if 
the worker's services are an inte- 
gral (regular, nonnal, central) part 
of the principal's business, then 
the principal by business necessi- 
ty needs to maintain control over 
the worker's services. 


(8) Whether or not 
the parties believe 
they are creating the 
relationship of em- 
ployer and employee. 


Both parties believe the relation- 
ship is one of employment. 


Both parties agree that the relation- 
ship is one of independence. 


This factor, by itself, is not con- 
trolling. The belief of the parties 
only implies the intent of the rela- 
tionship. 


(9) Principal and 
worker contract. 


Agreement between the principal 
and the worker gives the principal 
the right to direct and control the 
manner and means of the work. 
Agreement contemplates that the 
worker will perform the services 
personally. 


Agreement forbids principal from 
directing the worker as to details 
(manner and means) of the work. 
Agreement contemplates the work- 
er is an independent contractor. 


Terminology used in written 
agreement is not conclusive of the 
relationship but is evidence of the 
relationship intended. Written 
agreements may not be the same 
as the actual relationship of the 
parties. The actual relationship is 
what is important. 
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(10) Termination. 


Both the principal and the worker 
have the right to terminate the rela- 
tionship at will without prior notice 
or without cause and without any 
further contractual liability (during 
or after the game). 


By agreement or practice, the prin- 
cipal is required to pay for work not 
performed, if the principal unilater- 
ally terminates the relationship, 
other than for cause. The contract 
makes the worker liable for dam- 
ages if the worker fails to complete 
the terms of the contract. 


The right to terminate conveys an 
inherent power of the principal 
over the worker. The right to ter- 
minate at will, without cause, is 
strong evidence of employment, 
whether terminated during or af- 
ter a game. Termination during a 
contest may be stronger evidence 
of employment as this shows 
clear-cut control, because the 
amateur athletic official may have 
been terminated for making a de- 
cision that the principal did not 
agree with. If a worker is not 
called back to officiate a contest, 
this is still termination, but not as 
obvious or as strong an evidence 
of employment as termination 
during a game. However, if a 
worker is not called back to offici- 
ate a contest but is still officiating 
similar contests (such as an offi- 
cial on one school's scratch list 
who works other scholastic 
games), the official is not consid- 
ered terminated. 


(11) Required to ac- 
cept assignments. 


Principal requires worker to accept 
assignments. 


Worker is not required to accept as- 
signments. Worker may give prin- 
cipal a list of the dates that he or she 
is available. 


This factor is not controlling but 
does carry great weight. If the 
worker is required to accept as- 
signments, this is an indicator of 
employment. If the worker is not 
required to accept assignments, 
this indicates independence. 



Page 146.12 



Register 96, No. 34; 8-23-96 



Title 22 



Employment Development Department 



§ 4304-10 



TABLE OF DETERMINATION FACTORS— AMATEUR ATHLETIC OFFICIALS 



FACTORS 


EVIDENCE OF 

INDEPENDENT 
EMPLOYEE CONTRACTOR 


WEIGHT 


(12) Training. 


Training is provided or required by 
the principal. The principal in- 
structs the worker on details of the 
job, on the policies, rules, or proce- 
dures of conduct, and so on. In- 
struction may be in a "clinic." 


Training is not provided. Atten- 
dance at training is not required. 
Worker is not paid for time at train- 
ing. Worker pays for training 
course. 


The act of conducting training to 
give the worker an orientation of 
the principal's business and prod- 
ucts, by itself, is not a strong indi- 
cation of employment. It shall he 
considered a neutral factor when 
an athletic official receives train- 
ing from the principal which is 
used solely to disseminate infor- 
mation on rules, rules interpreta- 
tions, and officiating mechanics 
promulgated by recognized state, 
national, and international autho- 
rities. However, if by intent or fact 
the purpose of the training is to 
convey instructions about specif- 
ic rules used only by this princi- 
pal, it implies that the principal 
has the right to control the ser- 
vices. This would carry great 
weight. 


(13) Meetings. 


Principal conducts meetings and 
worker's attendance is required or 
expected. The worker's time is paid 
for. Meetings may include training. 


Attendance at meetings conducted 
by the principal is not mandatory 
and nonattendance is viewed with- 
out negative consequence. Time at 
meetings is not paid for. 


The act of holding informational 
meetings, by itself, is not a strong 
indication of employment. How- 
ever, if by intent or fact the pur- 
pose of the meeting is to convey 
policies, rules, training, proce- 
dures, or instructions, it implies 
that the workers are not in control 
of their services and are not inde- 
pendent. This would carry great 
weight. 
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(14) Reports. 


Principal requires worker to submit 
reports regarding complaints or 
problems. Worker may be required 
to submit reports on player ejec- 
tions. 


The principal does not require the 
worker to complete any reports. 


Reporting requirements are an ex- 
tension of the factor "supervi- 
sion" and would be given medium 
to great weight depending on the 
purpose and content of the reports 
(verbal or written). Reports that 
are used to monitor the worker's 
performance are considered con- 
trols by the principal over the 
manner and means of the work. 
Health and safety reports are giv- 
en no weight. 


(15) Dress Code. 


The principal requires the worker 
to wear a specific uniform bearing 
the name and logo of the principal. 


The worker is not required by the 
principal to wear a specific uni- 
form. 


This factor, by itself, is not con- 
trolling and must be looked at with 
other factors to determine employ- 
ment. This factor will not be indic- 
ative of employment where the of- 
ficial wears the uniform, and any 
specific markings or indicators on 
the uniform, which are customary 
for athletic officials in his or her 
sport, provided that the official is 
responsible for every aspect of 
purchasing, maintaining, and the 
upkeep of said uniform. 
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(16) Policies, rules, 
or procedures of con- 
duct. 


Policies, ailes, and procedures set 
by the principal as evidenced by 
written or verbal instaictions nec- 
essary as to the details (manner and 
means) or methods to call a contest. 


Worker performs his or her ser- 
vices independent of any policies, 
rules, or procedures of conduct 
from the principal when calling a 
contest. Does not include ailes 
from outside entities like the Amer- 
ican Softball Association. 


The setting of policies, rules, or 
procedures, and instructions by 
the principal is an indication of di- 
rection and control over the work- 
er's services and carries great 
weight. In order to indicate con- 
trol these would have to be specif- 
ic policies, rules, procedures, and 
instructions used only by the prin- 
cipal rather than any rule book 
used by a specific sport, such as 
the ASA Rule Book used by the 
American Softball Association. 


(17) Worker can be 
fined. 


If a worker can be fined by the prin- 
cipal, this indicates control and 
thus employment. 


If the principal does not fine the 
worker, it would only indicate in- 
dependence if it were part of an 
agreement that the principal could 
not fine the worker. A sports asso- 
ciation may fine a worker and still 
show evidence of independence 
where the workers have the right to 
elect the officers of the association 
who are responsible for levying 
fines, where the workers are mem- 
bers of the association, and where 
the workers have the right to partic- 
ipate in votes as to whether to have 
fines and to set the policy on the 
amount of fines. 


This factor, by itself, is not con- 
trolling and must be looked at 
with other factors to determine 
employment. 



NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 621, 657 and 13004, Unemployment Insurance Code. 

History 
1. New section filed 8-22-96; operative 9-21-96 (Register 96, No. 34). 

§ 4304-1 1 . Specific Application of Rules for Determination 
of Employment Status to Circumstances in the 
Process Server's Industry. 

(a) To determine whether services are performed as an employee or 
independent contractor, refer to the common law rules contained in Sec- 
tion 4304-1 of these regulations. Section 4304-1 provides that "to deter- 
mine whether one performs services for another as an employee, the most 
important factor is the right of the principal to control the manner and 
means of accomplishing a desired result." Section 4304-1 lists factors 
that are evidence of the existence or absence of the right of control to be 
considered when making an employment determination. Section 
4304-1 1 provides standards to be used when applying the common law 
rules specifically to process servers and is intended to make clearer those 
circumstances under which a process server is an independent contractor 
or employee. 

(b) Definitions: 

For the purposes of this regulation, the following definitions will ap- 
ply: 



(1 ) A "process" is any means used by the court to acquire or exercise 
its jurisdiction over a person or over specific property. 

(2) A "service" as used in the context of Service of Process is the exhi- 
bition or delivery of a legal document such as a writ, summons and com- 
plaint, criminal summons, notice, or order, by an authorized person, to 
a person who is thereby officially notified of some action or proceeding 
in which he or she is concerned, and is thereby advised or warned of some 
action or step which he or she is commanded to take or to forbear. 

(3) A "process server" is a person authorized by law to serve process 
papers on an individual or entity. 

(4) A "principal" is any individual or entity for whom or for which the 
process server performs process serving services. 

(c) Determination Factors: 

To determine whether one performs services for another as an em- 
ployee, the most important factor is whether or not the principal has the 
right to control the manner and means of accomplishing a desired result. 
Each of the following factors shall be used to determine if an employment 
relationship exists. Not all factors listed in this section (4304—1 1 J are nec- 
essary to make a determination that a particular relationship exists. A de- 
termination of whether services are being performed as an employee or 
independent contractor will depend upon a grouping of the factors that 
are significant in relationship to the services being performed. (See fol- 
lowing factors.) 
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( 1 ) Policies, Rules or 
Procedures of Con- 
duct. 


Set by the principal as evidenced by 
written or verbal instructions nec- 
essary as to the details (manner and 
means) or methods to serve a pro- 
cess. For example, the principal 
provides a manual for the process 
server to establish procedures or 
rules for dealing with various situa- 
tions when performing a service, 
such as better ways of performing 
a service. 


The process server performs his or 
her services independent of any po- 
licies, rules or procedures of con- 
duct (other than compliance with 
state and federal statutes or rules of 
court) when serving process. 


The setting of policies, rules, pro- 
cedures and instructions by the 
principal is an indication of direc- 
tion and control over the process 
server's services and carries great 
weight. 

Conveying instructions and/or re- 
quirements received from the cli- 
ent would not, by itself, be an indi- 
cation of employment. 


(2) Supervision on 
the Job. 


The process server is subject to su- 
pervision from the principal. The 
principal reviews the work per- 
formance as to how the process 
server conducts himself or herself 
on the job. For example, the princi- 
pal requires the process server to 
report on the progress of his or her 
work on a daily basis. The process 
server is instructed by the principal 
on how to handle problems en- 
countered while serving a process. 


Details (manner and means) of the 
work are not subject to supervision 
by the principal. The process server 
is on his or her own to perform the 
service using any method they 
choose consistent with the direc- 
tion of the client and in compliance 
with state and/or federal statutes. 
The process server may be required 
to provide a report of activities to 
the court, to substantiate a diligent 
attempt to serve process. 

The principal may review com- 
pleted assignments to verify that 
the client's instructions, court rules 
and statutes were followed. 


To the extent that the principal ex- 
ercises control over the work 
through supervision, it is evi- 
dence that the principal has the 
right to control the work, and that 
this right to control the work is 
complete and authoritative. This 
right to control (whether or not 
exercised) carries the greatest 
weight in making an employer- 
employee determination. 


(3) Reporting into 
the Office and/or 
Contacting the 
Principal. 


The principal requires the process 
server to report into the office in 
person or by phone on a routine 
basis. The process server reports 
into the office for new assign- 
ments or to get directions or in- 
structions. He or she must notify 
the principal if he or she is sick, 
unable to work, or if problems 
arise while serving process. 


The process server is not required 
to report into the office. The pro- 
cess server performs services when 
he or she chooses. The process 
servers are on their own perform- 
ing the services and the principal 
does not direct or instruct them in 
any way. Failure to report to work 
or contact the principal does not re- 
sult in any adverse action taken 
against the process server although 
there can be instances where failure 
to go into the office results in loss 
of assignments. 


Requirements placed on process 
servers by the principal are indi- 
cations of direction and control 
and carry great weight. Requiring 
a process server to report into the 
office in person or by phone on a 
routine basis restricts the process 
server from making independent 
business decisions regarding his 
or her business operations. 



Page 146.16 



Register 97, No. 8; 2-21-97 



Title 22 



Employment Development Department 



§4304-11 



TABLE OF DETERMINATION FACTORS— PROCESS SERVERS 



FACTORS 


EVIDENCE OF 

INDEPENDENT 
EMPLOYEE CONTRACTOR 


WEIGHT 


(4) Reports. 


Tiie principal requires the process 
server to submit reports regarding the 
service of process. (For example, re- 
ports regarding the process server's 
daily activities.) Failure of the process 
server to submit reports would result 
in adverse action taken by the princi- 
pal, such as the withholding of com- 
missions or termination. 


The principal does not require the 
process server to complete any re- 
ports. However, the client or the 
court can require a process server to 
substantiate the completion of a 
proof of service or evidence of a 
diligent attempt to serve process. 
The completion of the proof of ser- 
vice declaration or similar docu- 
mentation would not be considered 
a report required by the principal. 
The submission of an invoice to the 
principal for services performed, 
does not constitute a report. 


Reporting requirements are an ex- 
tension of the factor "supervi- 
sion" and would be given medium 
to great weight depending on the 
purpose and the content of the re- 
ports. Reports may be either oral 
or written. Reports that are used to 
monitor the process server's per- 
formance are considered controls 
by the principal over the manner 
and means of the work. (These re- 
ports do not include the legally re- 
quired proof of service documen- 
tation.) 

A statutory or court directed re- 
quirement by itself would indi- 
cate employment but alone is not 
sufficient to establish an em- 
ployer-employee relationship. 
These requirements are not for 
purposes of control over the man- 
ner and means of performing the 
services by the principal. Howev- 
er, reports required by the princi- 
pal for the sole purpose and use of 
the principal would be an indica- 
tion of employment. 


(5) Training. 


Training is provided to inexperi- 
enced process servers by the princi- 
pal. The principal instructs the 
worker on details of the job, com- 
pany policies or rules. The princi- 
pal places the process server with 
an experienced process server for 
on-the-job training. 


Training is not provided. Atten- 
dance at training is not required. 
Process server is not paid for time 
at training. 


The act of conducting training to 
give the process server an orien- 
tation of the principal's business 
and products, by itself, is not a 
strong indication of employ- 
ment. However, if by intent or 
fact the propose of the training is 
to convey instructions about per- 
forming the work, dress code, 
customer relations, or the like, it 
implies that the principal has the 
right to control the services and 
would carry great weight. 


(6) Meetings. 


The principal conducts meetings 
and the process server' s attendance 
is required or expected. The princi- 
pal pays the process server for his 
or her time spent at meetings. 


The principal does not hold manda- 
tory meetings. Attendance at meet- 
ings is not required and nonatten- 
dance is viewed without negative 
consequence. 


TTie act of holding informational 
meetings to communicate the re- 
quirements of statutory and court 
rules, by itself, does not indicate 
employment or independence. 
However, if by intent or fact the 
purpose of the meeting is to con- 
vey policies, rules, procedures or 
instructions, it implies that the 
process servers are not in control 
of their services and not indepen- 
dent. This should carry great 
weight. 
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(7) Principal and Pro- 
cess Server Contract. 


Agreement between the principal 
and the process server gives the 
principal the right to direct and con- 
trol the manner and means of ac- 
complishing the work. Agreement 
contemplates that the process serv- 
er will perform the services person- 
ally. 


The agreement forbids the princi- 
pal from directing the process serv- 
ers as to the details (manner and 
means) of accomplishing the work. 
The process server holds the princi- 
pal harmless by indemnifying the 
principal for losses. Agreement 
contemplates the process server is 
an independent contractor. 

An agreement in which the princi- 
pal expresses only an interest in the 
end result and abandons the right to 
control the details (manner and 
means) of the work is evidence of 
independence. 


Terminology used in a written 
agreement is not conclusive of the 
relationship, but is evidence of the 
relationship intended. 

Written agreements do not neces- 
sarily depict the actual practices 
of the parties in a relationship. 
The actual practices of the parties 
in a relationship are more impor- 
tant than the wording of an agree- 
ment in making an employer-em- 
ployee relationship determina- 
tion. 


(8) Termination. 


Both the principal and the process 
server have the right to terminate 
the relationship at will, without 
prior notice or without cause, and 
without any further contractual li- 
ability (except for work already 
performed). 


By agreement or practice, the prin- 
cipal is required to pay for work not 
performed if the principal unilater- 
ally terminates the relationship, 
other than for cause. The contract 
makes the process server liable for 
damages if he or she fails to com- 
plete the terms of the contract for 
reasons other than good cause. 


The right to terminate conveys an 
inherent power of the principal 
over the process server. The right 
to terminate at will, without cause, 
is strong evidence of employment. 

The right to server the working re- 
lationship without notice for 
breaches of statutory or regulatory 
requirements for the protection of 
the public or for a material breach 
by the process server is not evi- 
dence of employment. 
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(9) Engagement in a 
Distinct Business. 



• 



The process server does not operate 
his or her own business. Work per- 
formed is a direct and essential part 
of the principal's business. The 
process server does not advertise 
his or her services to the general 
public as a separate business. The 
process server performs services 
under the principal's business 
name. This includes signing the 
proof of service with the princi- 
pal's name on it. The principal han- 
dles the billings and collections. 
The principal provides insurance 
coverage. The process server is 
prohibited from providing services 
for others while performing ser- 
vices for the principal. The princi- 
pal is responsible for arranging for 
a substitute if the process server is 
unable to perform the services. The 
process server does not have an en- 
trepreneurial risk of loss. 



The process server operates an inde 
pendent business separate from that 
of the principal. The process server 
advertises under his or her own trade 
name, has a certificate of registration, 
surety bond, and business license 
where required. The process server 
provides his or her own insurance. If 
necessary, the process server ar 
ranges for his or her own substitute if 
he or she is unable to complete the ser 
vices. Billings between the principal 
and the worker are independent, sepa 
rate and apart from any other contrac 
tual obligations of the principal or the 
process server. Payment of services 
by the process server is contingent 
upon his or her fulfilling the require- 
ments of the contract. The process 
server is not prohibited by the princi 
pal from providing services for others 
when performing services for the 
principal and is free to make business 
decisions which influence future 
profit and loss. The process server as- 
sumes an entrepreneurial risk of loss. 
(For example, a process server is paid 
to serve a process. He or she is paid 
the same amount regardless of the 
number of attempts needed to com 
plete the service. Therefore, there 
may be instances where the costs ex 
ceed the payment for serving the pro 
cess, thereby resulting in a loss.) 



In spite of the fact that both the 
process server and the principal 
work in the general area of pro- 
cess serving, if the process server 
has established a separate busi- 
ness, distinct from that of the prin- 
cipal, great weight would be giv- 
en toward independence. 

If the process server does not have 
an established separate business 
in the field of process serving, dis- 
tinct from that of the principal, 
great weight would be given to- 
wards an employment relation- 
ship since the work is an integral 
part of the regular business of the 
principal. 



(10) Required Level 
of Skill of the Process 
Server. 



Little skill or no experience is re- 
quired. No particular education is 
needed. 



The process server is required to 
serve process under the most diffi- 
cult situations and, as a result, he or 
she must possess a greater amount 
of skill and expertise. 



Level of skill, by itself, generally 
does not weigh heavily toward in- 
dependence. However, a high lev- 
el of skill will weigh more heavily 
when combined with other factors 
such as separate and distinct busi- 
ness. A low level of skill weighs 
in favor of employment, since as 
skill level declines, the worker 
has less room to exercise the dis- 
cretion necessary for indepen- 
dence. 
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(11) Duration of Ser- 
vices. 


The process server performs ser- 
vices on a continuous basis 


The process server provides ser- 
vices on a sporadic, per job basis. 


Generally, independent contrac- 
tors perform work on a job basis 
for shorter, designated periods of 
time. Employment is usually of 
open-ended duration. A long se- 
ries of short term assignments 
from a single principal will tend to 
show continuity and employment 
but will not, by itself, be conclu- 
sive when each assignment was 
separate for purposes of billings 
and performance expectations. 
However, where a process server 
performs services for multiple 
principals on a continuous basis, 
that is evidence of independence. 


(12) Whether the 
Principal or the Pro- 
cess Server Supplies 
the Instrumentalities, 
Tools, and Place of 
Work. 


The principal provides the process 
server with the supplies and equip- 
ment to perform the services, such 
as business cards, a beeper, tele- 
phone, or an automobile. The pro- 
cess server is expected to spend 
time in the principal's office. 


The process server pays for his or 
her own car, office, equipment, 
support services, forms, supplies 
and business cards. 


If the process server has estab- 
lished his or her own office, and 
pays all the expenses connected 
with that separate office, there is 
a strong indication of indepen- 
dence. On the other hand, if the 
process server generally works 
out of the principal's office where 
all necessities are provided and 
paid for by the principal, then 
there is a strong indication of an 
employment relationship. 

If the principal provides a place 
for the process server to wait until 
an assignment is received, that 
would be considered a neutral fac- 
tor. The neutrality of this factor is 
contingent on the principal pro- 
viding the waiting area for the 
convenience of the process server 
only. There can be no requirement 
by the principal that the process 
server use the waiting area at any 
time. 


(13) Custom in In- 
dustry and Location. 


Principals treat their process serv- 
ers as employees. 


Process servers typically operate 
their own separately established 
business. 


Industry custom merely gives an 
inference or direction to the deter- 
mination. The fact that the princi- 
pal may utilize the services of 
both employee and independent 
contractor process servers is not 
an indication of employment. 
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(14) Method of Pay- 
menl. 


Payment by the hour or piece rate. 
Compensation set by the principal. 
Benefits are furnished at no cost to 
the process server. The principal 
reimburses the process server for 
his or her business expenses. 


The fees are negotiated including 
hourly fees for specific assign- 
ments, such as stake-outs. The pro- 
cess server pays for his or her own 
expenses. The principal furnishes 
no benefits to the process server. 
The principal may reimburse or ad- 
vance fees, such as filing fees and 
witness fees provided for by stat- 
ute, on behalf of the client. 


This factor is only an indication of 
the type of relationship. A process 
server may be paid solely by the 
job, but the controls are sufficient 
to create an employer-employee 
relationship. A process server 
could also be paid at regular inter- 
vals but because the controls are 
not sufficient, no employer-em- 
ployee relationship would exist. 

The advancing of witness or filing 
fees (statutory or other payments) 
by the principal, on behalf of the 
client to the process server would 
not be indicative of employment. 


(15) Belief of Parties. 


Both parties believe the relation- 
ship is one of employment. 


Both parties agree that the relation- 
ship is one of independence. 


The belief of the parties only im- 
plies the intent of the relationship. 



NoTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 621, Unemployment Insurance Code. 

History 
1. New section filed 2-20-97; operative 3-22-97 (Register 97, No. 8). 

§ 4304-12. Specific Application of Rules for Determination 
of Employment Status to Circumstances in the 
Barbering and Cosmetology Industry. 

(a) To determine whether services are performed as an employee or 
independent contractor refer to the common law rules contained in Sec- 
tion 4304-1 of these reguladons. Section 4304-1 provides that "to deter- 
mine whether one performs services for another as an employee, the most 
important factor is the right of the principal to control the manner and 
means of accomplishing a desired result." Section 4304-1 lists factors 
which are evidence of the existence or absence of the right of control, to 
be considered when making an employment relationship determination. 
Section 4304-12 provides standards to be used when applying the com- 
mon law rules specifically to a Professional licensed by the Bureau of 
Barbering and Cosmetology and is intended to make clearer those cir- 
cumstances under which this individual is an employee or independent 



contractor. 

(b) Definitions: 

For purposes of this regulation, the following definitions will apply: 

(1) A "Licensed Professional" is an individual licensed by the Depart- 
ment of Consumer Affairs and includes but is not limited to, barbers, cos- 
metologists, manicurists, electrologists and estheticians. 

(2) A "principal" is defined as a cosmetology business operator or sa- 
lon owner, or his or her agent or manager. 

(c) Determination Elements: 

To determine whether one performs services for another as an em- 
ployee, the most important factor is whether or not the principal has the 
right to control the manner and means of accomplishing a desired result. 
Each of the following elements shall be considered to determine if an em- 
ployment relationship exists. Not all elements listed in this section 
(4304- 1 2) need be present to make a determination that a particular rela- 
tionship exists. A determination of whether services are being performed 
as an employee or independent contractor will depend upon a grouping 
of the elements present that are significant in relationship to the services 
being performed. (See the following elements.) 
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(I) Policies. Rules or 
Procedures of 
Conduct 


The principal establishes the 
policies, rules or procedures 
of conduct that are followed 
by the licensed professional 
such as, prices, business 
hours, refunds, operating the 
cash register, work schedules, 
lunch breaks, attendance, 
dress code, customer complaint 
resolution, customer relations, 
and maintaining a 
concession of beauty products 
to the general public. 


The licensed professional 
performs his or her services 
independent of the 
principal's policies, rules, 
or procedures of conduct. 
The licensed professional 
establishes his or her own 
hours of work, sets his or her 
own prices, directly collects 
payments from his or her 
customers, directly schedules 
his or her clients' 
appointments, personally 
resolves any customer 
complaints related to 
his or her services, makes 
refunds to customers from his 
or her own funds, and 
determines his or her own 
manner of dress. The licensed 
professional is not required to 
sell the principal's retail items. 


This element carries great weight. When the 
principal sets policies, rules, or procedures 
of conduct relating to the manner and means by 
which the licensed professional performs his 
or her services, it strongly indicates a right of 
direction and control. The right of the principal 
to direct and control the manner and means by 
vv'hich the services are performed is the 
primary test used to make an employment 
relationship determination. If that right 
exists, whether or not exercised, an 
employment relationship exists. Evidence that 
the principal does not have the ability to 
control the manner and means by which the 
licensed professional provides services 
is equally indicative of an independent 
contractor relationship. 


(2) Supervision on 
the Job 


The principal supervises the 
licensed professional. The 
principal gives instructions 
that are followed by the 
licensed professional. The 
principal or its representative is 
on the premises to observe the 
licensed professional's services. 
The principal gives instructions 
to the licensed professional 
regarding general 
clean-up activities at the 
business facility. The principal 
assigns customers to the 
licensed professional. The 
principal reviews or evaluates 
the performance of the licensed 
professional by soliciting 
comments from customers. If 
the licensed professional is not 
performing satisfactorily, the 
principal can train, reassign, or 
terminate the licensed 
professional. 


The licensed professional 
receives no instructions or 
supervision from the 
principal. The licensed 
professional determines 
whether or not a walk-in 
customer will be served 
and can refuse to serve 
any customer. The licensed 
professional is fully 
responsible for his or her own 
work, and personally resolves 
any customer complaints 
related to his or her services. 
The principal does not 
evaluate the licensed 
professional in any way. 


This element carries great weight. The principal's 
supervision of the licensed professional is evidence 
that the principal has the right to control the 
services, and that this right of control is complete 
and authoritative. The right of control, whether 
or not exercised, carries the greatest weight 
in making an employment relationship 
determination. Evidence that the principal does 
not have the ability to control the manner 
and means by which the licensed professional 
provides services is equally indicative of an 
independent contractor relationship. 


(3) Training 


The principal provides 
training. The principal requires 
the licensed professional to 
attend classes, seminars or 
conferences. The principal 
pays for the training. 


The principal does not provide 
training to the licensed 
professional. If training 
classes, seminars, or 
conferences are made 
available, attendance is 
voluntary. Failure to attend 
carries no negative 
consequence. The licensed 
professional pays for any 
training made available. 


This element carries medium weight. Training 
received from the principal covering policies, 
mles, and procedures, or instructions on how 
to perform the services, would indicate the 
principal has the right to direct and control 
the services of the licensed professional. 


(4) Meetings 


The principal arranges 
meetings. The licensed 
professional is expected to 
attend. The licensed 
professional is paid 
for time spent in meetings. 


The licensed professional is 
not expected or required to 
attend staff meetings. 
Failure to attend carries no 
negative consequence. The 
principal does not pay the 
licensed professional for any 
time spent attending meetings. 


This element carries medium to high weight. 
Like training, if the purpose of a meeting is to 
convey policies, ailes, procedures, or instructions 
on performing services, it indicates that the licensed 
professional is not in control of his or her services 
and is an indication of employment. 
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(5) Work Schedules 


The principal determines the 
hours and days of the week the 
licensed professional will work. 
The principal requires the 
licensed professional to devote 
full-time effort to production 
of the principal's income. The 
principal maintains a common 
appointment book. The 
principal sets the hours of the 
business, including opening and 
closing times. The licensed 
professional has to perform his 
or her services within the 
principal's fixed business hours. 
The licensed professional must 
adhere to the work schedule set 
by the principal. The principal 
requires the licensed 
professional to be on the 
premises during certain hours 
for a minimum number of days 
per week. 


The licensed professional 
sets his or her own hours of 
work. The licensed professional 
sets his or her own 
appointments. The licensed 
professional has the right to 
refuse any appointment 
or refer a client to another 
professional licensed by the 
Bureau of Barbering and 
Cosmetology. The licensed 
professional sets his or her 
own prices, directly collects 
payments from his or her 
customers, personally resolves 
any customer complaints 
related to his or her services, 
makes refunds to customers 
from his or her own funds, and 
determines his or her own 
manner of dress. The licensed 
professional is not required to 
sell the principal's retail items. 


This element carries medium to high weight. 
When the principal determines the hours and 
dates the licensed professional will work, 
it is strong evidence of the right to control the 
services of the licensed professional, and carries 
great weight in indicating an employment 
relationship. When the licensed professional has 
freedom to determine when and how services are 
performed, and controls his or her schedule, 
medium to high weight is given toward 
independence. 


(6) Location of Work 
(work station) 


The licensed professional 
cannot render services for 
him.self or herself or other 
business establishments without 
restriction. The principal is in 
control of the premises where 
the services are provided since 
the principal holds the lease, 
owns the equipment, and holds 
the establishment license. 
The licensed professional can 
not sublet or relinquish his or 
her chair (workspace). The 
licensed professional does not 
rent or lease a specific booth 
(workspace). 


The licensed professional leases 
his or her workspace from the 
principal and pays a flat fee 
for rent, rather than a 
percentage of income. The 
licensed professional has keys 
to the premises and is free to 
work any hours. The licensed 
professional is free to provide 
services at other locations, 
without informing the 
principal. 


This element carries medium to high weight. 
When the principal controls the location 
where services are performed, it is strong evidence 
of the right to control the services of the licensed 
professional and would be an indication of 
employment. 

This element would carry less weight if the 
licensed professional is not allowed to possess 
a key to the premises because the property 
owner (third party) prohibits the distribution 
of keys to other workers or if the property owner 
dictates the hours of operation (shopping mall). 


(7) Written Contract 
or Agreement 


The written agreement between 
the principal and the licensed 
professional gives the principal 
control over the manner and 
means by which the licensed 
professional performs services. 
The written agreement provides 
that the licensed professional 
has to sell the principal's retail 
beauty products to the general 
public. The principal receives 
a percentage of fees collected 
and not a contracted flat rate 
for booth (workspace) rental. 
Although the written agreement 
states that the licensed 
professional rents a particular 
chair, the principal assigns the 
licensed professional to work 
at various chairs and controls 
his or her working hours. 


The written agreement clearly 
explains the day-to-day 
working relationship between 
and by each party to the 
contract. The contract provides 
that the licensed professional 
establishes his or her own 
hours of work, sets his or her 
own prices, directly collects 
payments from his or her 
customers, directly 
schedules his or her clients' 
appointments, personally 
resolves any customer 
complaints related to his or her 
services, determines his or her 
own manner of dress. The 
contract states that the licensed 
professional is not required to 
sell the principal's retail 
products. The agreement sets a 
flat rate of rent for the use of 
the principal's facilities by the 
licensed professional. 


This element carries medium weight. Written 
agreements do not necessarily depict the actual 
relationship. The actual practices of the parties 
in a relationship are more important than 
the wording of an agreement in making a 
determination. 

A contract carries little weight if the contract 
leans toward independence, but the actions 
of the parties point toward employment. 
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(8) Termination 



Both the principal and the 
licensed professional have the 
right to terminate the 
relationship at will, without 
prior notice, and without any 
further contractual liability 
(except for services already 
performed). The principal 
may terminate the contract on 
one day's notice if there is a 
violation of the written 
agreement, but there is no 
such corresponding provision 
for the licensed professional. 
The principal could 
immediately terminate the 
relationship for noncompliance 
of the principal's policies. 
The licensed professional 
could be terminated for 
refusing to accept an 
assignment. The principal can 
reprimand and terminate a 
licensed professional for 
misconduct or because of a 
customer complaint. 



The rental agreement may be 
terminated by mutual agreement, 
or by either party's violation of 
the agreement's terms (e.g., 
failure to pay rent). The 
licensed professional would be 
liable to principal for unpaid 
rent, and principal would owe 
the licensed professional for 
any prepaid rents. 



The question of the right to terminate the 
relationship carries great weight. 

The right to terminate the licensed professional 
at will, without cause, is strong evidence of 
employment. The right to terminate conveys an 
inherent power of the principal over the licensed 
professional and shows the licensed professional's 
likely submission to control by the principal. 



(9) Engagement in a 
Distinct Business 



The licensed professional 
does not operate his or her 
own business separate from 
that of the principal. The 
services performed are an 
integral part of the principal's 
business. The licensed 
professional performs all of 
his or her services at the 
principal's place of business 
and under the principal's name. 
The licensed professional does 
not advertise his or her services. 
The principal's name is on the 
business Hcense. The business 
cards of the licensed 
professional have the 
principal's business 
identified on them. 
The principal sets the fees for 
services, products, and 
merchandise purchased by 
clients. The principal absorbs 
the loss when the customer 
does not pay or issues a 
non-negotiable check. The 
principal in effect guarantees 
payment for services rendered 
by the licensed professional 
and the licensed professional 
does not incur the 
entrepreneurial risk of loss. 
The principal's name 
is on the credit card machine. 



The licensed professional 
operates an independent 
business separate from that of 
the principal. The relationship 
between the principal and the 
licensed professional is that 
of a landlord and tenant. The 
licensed professional has a 
business license where 
required, is properly licensed 
by the Department of 
Consumer Affairs for the type 
of services provided, 
and advertises at his or her 
own expense, including the 
purchase of his or her own 
business cards. The licensed 
professional has his or her 
separate clientele and the client 
lists are the property of the 
licensed professional and not 
the principal. The licensed 
professional is not required to 
participate in the principal's 
advertised specials. The 
licensed professional pays for 
his or her own products and 
merchandise, and absorbs losses 
from a client's failure to pay 
for services, or non-negotiable 
checks. The licensed 
professional is personally 
responsible for his or her own 
performance and makes refunds 



This element carries great weight. If the licensed 
professional does not have an established 
separate business, distinct from that of the 
principal, and the services are performed in the 
furtherance of the principal's business, great 
weight would be given towards employment. If the 
licensed professional has a separate business, 
distinct from that of the principal, where he or she 
can make business decisions, which would enable 
him or her to earn a profit or incur a financial 
loss, great weight would be given towards 
independence. 
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(9) Engagement in a 
Distinct Business 
(continued) 


The principal provides 
liability insurance and worker's 
compensation coverage. The 
principal assigns customers to 
the licensed professional. 
The principal maintains an 
appointment book. If the 
licensed professional cannot 
perform or complete a job for 
a customer, he or she is 
required to notify the 
principal who arranges for a 
substitute. The licensed 
professional cannot work at 
another location and 
take his or her own clients. The 
licensed professional does not 
have clientele independent of 
the principal's walk-in 
customers. The licensed 
professional is not 
engaged in an entrepreneurial 
venture or put at a financial 
risk. The professional licensed 
by the Bureau of Barbering 
and Cosmetology 
collects the payments 
from customers and places 
all funds in a communal 
cash register. 


to customers from his or her 
own funds. The licensed 
professional carries the 
necessary liability insurance 
for the services performed. 
Through this the Hcensed 
professional bears the 
entrepreneurial risk of loss. 
The licensed professional 
sets his or her own 
appointments. The licensed 
professional sets his or her 
own hours of work. The 
licensed professional 
determines whether or not a 
walk-in customer will be 
served and can refuse to serve 
any customer, or refer a client 
to another licensed 
professional. The licensed 
professional sets his or her 
own prices and directly 
collects payments from his 
or her customers. The 
licensed professional is free 
to provide services at other 
locations, without informing 
the principal. 




(10) Level of Skill 


In this particular industry, both employees and independent 
contractors are required to have a license from the Department 
of Consumer Affairs to perform cosmetology services. 


This element is neutral. The level of skill, by 
itself, is not controlling. However, a high level 
of technical skill will weigh towards independence 
when combined with other elements such as 
engagement in a distinct business, and lack of 
supervision. A low level of technical skill weighs in 
favor of employment, since, as skill level dechnes, 
the licensed professional has less capability to 
exercise the discretion necessary for independence. 
In these occupations an individual can work either as 
an independent contractor or as an employee with the 
same level of skill. 


(11) Duration of 
Services 


The licensed professional 
performs services that are on 
a regular, continuous, or 
full-time basis. 


The licensed professional 
performs services that are 
short in duration, intermittent 
and are not performed on a 
continuous or full-time basis. 
The licensed professional can 
perform services for one 
principal for an extended 
period of time, however, 
the relationship cannot be 
indefinite. 


This element carries low to medium weight. 
If the time in which the service is performed 
is short, the worker is less likely to subject 
him or herself to control regarding how 
the services should be performed. This is 
especially true when the worker is paid by the 
job, and not by the hour, commission, or piece 
rate. Employment is usually of open-ended 
duration. If the licensed professional performs 
services on a continuing basis for an indefinite 
period of time, it would be evidence of 
employment, especially if the services are 
a regular part of the principal's business. 
Contracts entered into by a licensed professional 
that include a start date and an end date would 
be an indication of independence. 


(12) Custom in 
Industry and 
Location 


The principal treats the 
professionals licensed by the 
Bureau of Barbering and 
Cosmetology as employees. 


Professionals licensed by the 
Bureau of Barbering and 
Cosmetology typically 
operate their own separately 
established businesses. 


This element carries low weight. Each 
determination must stand on its own facts 
regarding the principal's right to direct 
and control the services. Industry custom 
merely gives an inference or direction to the 
determination. 
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(13) Instaimentalities, 
Tools, and Place 
of Work 


The licensed professional 
performs his or her services 
at the principal's place of 
business. The principal pays 
all of the expenses of operating 
and maintaining the shop, 
owns the equipment, and 
furnishes the supplies. The 
principal provides the premises, 
workstations, chairs, 
stationary dryers, mirrors, and 
wash basins. The principal 
provides the shampoos, 
conditioners, hair dyes, 
permanent solutions, rollers, 
and towels. The principal 
provides a receptionist without 
charging the licensed 
professional. The licensed 
professional does not 
pay rent for space, equipment, 
or supplies provided by the 
principal. 


The licensed professional pays 
rent to the principal for space 
and facilities. The licensed 
professional pays for any 
service provided by the 
principal, such as laundry 
for towels or drapes. The 
licensed professional is free 
to use his or her own 
products and is not required to 
use the principal's products. If 
the licensed professional uses 
any of the principal's products, 
he or she must pay for those 
products. The licensed 
professional provides and 
maintains his or her own 
major equipment, such as facial 
equipment. 


This element carries medium to great weight. 
Its importance will vary depending on the 
value of the items. Typically in this industry, 
the major equipment such as chairs, sinks, etc., 
are part of the shop. Hand tools commonly used 
by the licensed professional, such as combs, 
scissors, and clippers do not infer either 
employment or independence. However, larger 
more expensive equipment such as facial machines 
vv'ould suggest a major investment by the licensed 
professional, which would be an indication of an 
independent contractor relationship. The fact that 
the principal rents space and equipment to the 
licensed professional is. by itself, an indication 
of independence. However, it must be examined in 
connection with other ELEMENTS such as, 
supervision on the job, training, work schedules 
and engagement in a distinct business in order 
to establish the true nature of the relationship. 


(14) Method of 
Payment 


The principal, without 
negotiation, sets the amount 
of compensation to be paid 
to the licensed professional. 
The licensed professional is 
paid regular amounts at 
regular intervals. The licensed 
professional is paid by time 
(the hour, week, month, etc.), 
or by commissions. The 
principal reimburses expenses 
or furnishes benefits, or both, 
to the licensed professional. 
The principal collects all 
monies, tallies the proceeds, 
and pays the licensed 
professional. 


Rental payments and payments 
for laundry, etc.. are 
negotiated. The licensed 
professional issues a Form 
1099 to the principal to reflect 
all rent payments of $600 or 
more paid during the calendar 
year. There are no payments 
from the principal to 
the licensed professional, since 
the professional licensed by 
the Bureau of Barbering and 
Cosmetology is paid directly 
from his or her own clientele. 
However, the principal can pay 
a commission for the sale of his 
or her products to any hcensed 
professional who chooses to 
make a sale. 


This element carries a low weight. The 
method of payment is only an indication of the 
type of relationship. It must be examined in 
connection with other elements, such as. 
supervision, work schedule, and the engagement in 
a distinct business. Taken by itself, the 
method of payment does not strongly weigh 
in favor of employment or independence. 


(15) Belief of Parties 


All parties believe the 
relationship is one of 
employment. 


All parties agree that the 
relationship is one of 
independence. 


This element is given low weight. The 
belief of the parties is indicative of the 
relationship intended, but it is not controlling. 


(16) Part of Regular 
Business of 
Principal 


The services of the licensed 
professional are an essential 
part of the principal's business 
activities, which is the 
providing of barbering and 
cosmetology services. 


The services of the licensed 
professional are incidental to 
and are not an essential part of 
the principal's business 
activities. The principal is an 
investor in an establishment and 
only provides financial backing 
for licensed professionals. The 
principal does not perform any 
services for the salon business. 


This element is given medium weight. If 
the services of the licensed professional are an 
integral (regular, normal, central) part of the 
principal's business, then the principal, by 
business necessity, needs to maintain control 
over the services of the licensed professional. If 
the principal has professionals licensed by the 
Bureau of Barbering and Cosmetology 
performing services in his or her salon as 
employees as well as alleged independent 
contractors, the services of the alleged 
independent contractors must be clearly 
distinguished from the services of the employees 
using the other elements listed above. 
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NOTH: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Rel'erence: Sections 621 and 13004, Unemployment Insurance Code. 

History 

1. New section filed 1-22-2001; operative 2-21-2001 (Regi.ster 2001, No. 4). 

2. Change without regulatory effect amending subsections (a). {c)i5). (c)(9), 
(c)(12), (c)(14) and (c)(16) fded 4-18-2002 pursuant to section 100, title 1, 
California Code of Regulations (Register 2002, No. 16). 



§ 4305-1 . Employer Defined. 

(a) The term "employer" mean.s any person for whom an individual 
performs or performed any service, of whatever nature, as the employee 
of such person. 

(b) It is not necessary that the services be continuing at the time the 
wages are paid in order that the status of employer exists. Thus, for pur- 
poses of withholding, a person for whom an individual has performed 
past services for which he is still receiving wages from such person is an 
"employer." 

(c) An employer may be an individual, a corporation, a partnership, a 
taist. an estate, a joint-stock company, an association, a syndicate, 
group, pool, joint venture, or other unincorporated organization, group, 
or entity. A trust or estate, rather than the fiduciary acting for or on behalf 
of the trust or estate, is generally the employer. 

(d) The term "employer" embraces not only individuals and organiza- 
tions engaged in trade or business, but organizations exempt from in- 
come tax, such as religious and charitable organizations, educational in- 
stitutions, clubs, social organizations and societies, as well as the 
governments of the United States, the States, Territories, and the District 
of Columbia, including their agencies, instrumentalities, and political 
subdivisions. 

(e) The term "employer" also means (except for the purpose of the def- 
inition of "wages") any person paying wages on behalf of a nonresident 
alien individual, foreign partnership, or foreign corporation, not engaged 
in trade or business within the United States (including Puerto Rico as if 
a part of the United States). 

(f) If the person for whom the services are or were performed does not 
have legal control of the payment of the wages for such services, the term 
"employer" means (except for the purpose of the definition of "wages") 
the person having such control. For example, where wages, such as cer- 
tain types of pensions or retired pay, are paid by a trust and the person for 
whom the services were performed has no legal control over the payment 
of such wages, the trust is the "employer." 

(g) The term "employer" also means a person making a payment of a 
supplemental unemployment compensation benefit which is treated un- 
der Section 13028.5 of the code as if it were wages. For example, if 
supplemental unemployment compensation benefits are paid from a trust 
which was created under the terms of a collective bargaining agreement, 
the trust shall generally be deemed to be the employer. However, if the 
person making such payment is acting solely as an agent for another per- 
son, the term "employer" shall mean such other person and not the person 
actually making the payment. 

(h) It is the basic purpose to centralize in the employer the responsibil- 
ity for withholding, filing returns, and paying over the tax, and for fur- 
nishing the statements required under Section 13050 of the code. The 
special definition of the term "employer" in subdivisions (e), (f), and (g) 
of this regulation are designed solely to meet special or unusual situa- 
tions, and they are not intended as a departure from the basic purpose. 

(i) For the purpose of determining the "employer" in the case of a tem- 
porary services employer or a leasing employer, the entity determined to 
be the employer pursuant to Section 606.5 of this code shall also be the 
employer for purposes of Division 6 of this code. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 13005 and 13020, Unemployment Insurance Code. 

History 

1 . Kditorial renumbering of former section 4304-1 (c) to section 4305(i) (Register 
86. No. 42). 

2. Amendment of subsections (b), (g) and (h), repealer of subsections (i)-(i)(4), 
and new sub.section (i) filed 6-30-92; operative 7-30-92 (Register 92, No. 27). 



§4308-1. Payroll Period. 

(a) The term "payroll period" means the period of service for uhich 
a payment of wages is ordinarily made to an employee by his employer. 
It is immaterial that the wages are not always paid at regular intervals. For 
example, if an employer ordinarily pays a particular employee for each 
calendar week at the end of the week, but if for some reason the employee 
in a given week receives a payment in the middle of the week for the por- 
tion of the week already elapsed and receives the remainder at the end of 
the week, the payroll period is still the calendar week; or if instead, that 
employee is sent on a 3-week trip by his or her employer and receives 
at the end of the trip a single wage payment for three weeks' .services, the 
payroll period is still the calendar week, and the wage payment shall be 
treated as though it were three separate weekly wage payments. 

(b) For the purpose of Section 13020 of the code, an employee can 
have but one payroll period with respect to wages paid by any one em- 
ployer. Thus, if an employee is paid a regular wage for a weekly payroll 
period and in addition thereto is paid supplemental wages (for example, 
bonuses) determined with respect to a different period, the payroll period 
is the weekly payroll period. For computafion of tax on supplemental 
wage payments, see Section 4343-1 of these reguladons. 

(c) The term "payroll period" also means the period of accrual of 
supplemental unemployment compensation benefits for which a pay- 
ment of such benefits is ordinarily made. Thus if benefits are ordinarily 
accaied and paid on a monthly basis, the payroll period is deemed to be 
monthly. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 13008, 13020, and 13028, Unemployment Insurance Code. 

§4309-1. Wages. 

(a) In General. 

( 1 ) The term "wages" means all remuneration for services performed 
by an employee for his or her employer unless specifically excepted un- 
der Section 13009 or 13031 of the code. 

(2) The name by which the remuneration for services is designated is 
immaterial. Thus, salaries, fees, bonuses, commissions, including those 
on sales or insurance premiums, pensions, and retired pay are wages 
within the meaning of the statute if paid as compensation for services per- 
forhied by the employee for his or her employer. 

(3) The basis upon which the remuneration is paid is immaterial in de- 
termining whether the remuneration constitutes wages. Thus, it may be 
paid on the basis of piecework, or a percentage of profits; and may be paid 
hourly, daily, weekly, monthly, or annually. 

(4) Generally the medium in which remuneration is paid is also imma- 
terial. It may be paid in cash or in something other than cash, as for exam- 
ple, stocks, bonds, or other forms of property. (See, however. Section 
13009(h) of the code, relating to the exclusion from wages of remunera- 
tion paid in any medium other than cash for services not in the course of 
the employer's trade or business, and Section 13009(n)(I) of the code, 
relating to the exclusion from wages of tips paid in any medium other 
than cash.) If services are paid for in a medium other than cash, the fair 
market value of the thing taken in payment is the amount to be included 
as wages. If the services were rendered at a stipulated price, in the ab- 
sence of evidence to the contrary, such price will be presumed to be the 
fair value of the remuneration received. If a corporation transfers to its 
employees its own stock as remuneration for services rendered by the 
employee, the amount of such remuneration is the fair market value of 
the stock at the time of the transfer. 

(5) Remuneration for services, unless such remuneration is specifical- 
ly excepted by the statute, constitutes wages even though at the time paid 
the relationship of employer and employee no longer exists between the 
person in whose employ the services were performed and the individual 
who performed them. 

EXAMPLE. A is employed by R during the month of January and is 
entitled to receive remuneration of $100 for the services performed for 
R, the employer, during the month. A leaves the employ of R at the close 
of business on January 31. On February 15 (when A is no longer an em- 
ployee of R), R pays A the remuneration of $100 which was earned for 
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the services performed in January. The $ 1 00 is wages within the meaning 
of the statute. 

(b) Certain Specific Items. 

( 1 ) Pensions. Annuities, and Other Deferred Income. Pensions, annui- 
ties, and other deferred income as described in Section 3405 of the Inter- 
nal Revenue Code are wages subject to withholding. See Section 13028 
of the code and Sections 4328-1 and 4328.1-1 of these regulations for 
withholding requirements. 

Those payments of pensions or other benefits by the Federal Govern- 
ment under Title 38 of the United States Code which are excluded from 
gross income are not wages subject to withholding. 

(2) Traveling and Other Expenses. Amounts paid specifically — either 
as advances or reimbursements — for traveling or other bona fide ordi- 
nary and necessary expenses incurred or reasonably expected to be in- 
curred in the business of the employer are not wages and are not subject 
to withholding. Traveling and other reimbursed expenses must be identi- 
fied either by making a separate payment or by specifically indicating the 
separate amounts where both wages and expense allowances are com- 
bined in a single payment. 

(3) Vacation Allowances. Amounts of so-called "vacation allow- 
ances" paid to an employee constitute wages. Thus, the salary of an em- 
ployee on vacation, paid notwithstanding his or her absence from work, 
constitutes wages. 

(4) Dismissal Payments. Any payments made by an employer to an 
employee on account of dismissal, that is, involuntary separation from 
the service of the employer, constitute wages regardless of whether the 
employer is legally bound by contract, statute, or otherwise to make such 
payments. Dismissal payments, as used in this subparagraph, include but 
are not limited to, severance pay, in-lieu-of-notice pay, supplemental 
unemployment, and termination pay. 

(5) Deductions by Employer from Remuneration of an Employee. Any 
amount deducted by an employer from the remuneration of an employee 
is considered to be a part of the employee's remuneration and is consid- 
ered to be paid to the employee as remuneration at the time that the deduc- 
tion is made unless specifically exempted under Section 13009 of the 
code or deferred under Section 402 or 457 of the Internal Revenue Code. 
It is immaterial that any act of Congress, or the law of any State, requires 
or permits such deductions and the payment of the amounts thereof to the 
United States, a State, a Territory, or the District of Columbia, or any po- 
litical subdivision of any one or more of the foregoing. 

(6) Payment by an Employer of Employee's Tax or Employee's Con- 
tribution Under a State Law. The term "wages" includes the amount paid 
by an employer on behalf of an employee (without deduction from the 
remuneration of, or other reimbursement from, the employee) on account 
of any payment required from an employee under a State unemployment 
compensation law, or on account of any tax imposed upon the employee 
by any taxing authority, including the taxes imposed by Sections 3101 
and 3201 of the Internal Revenue Code. 

(7) Remuneration for Services as Employee of Nonresident Alien In- 
dividual or Foreign Entity. The term "wages" includes remuneration for 
services performed by a resident of California for services performed ei- 
ther within or without California, or a nonresident of California for ser- 
vices performed in California, as an employee of a nonresident alien indi- 
vidual, foreign partnership, trust, association, or corporation, whether or 
not such alien individual or foreign entity is engaged in a trade or busi- 
ness within the United States. Any person paying wages on behalf of a 
nonresident alien individual, foreign partnership, trust, association, or 
corporation, not engaged in trade or business within the Unites States (in- 
cluding 

Puerto Rico as if a part of the United States), is subject to all the provi- 
sions of law and regulations applicable with respect to an employer. See 
Section 4305-1 of these regulations relating to the term "employer." 

(8) Amounts Paid Under Wage Continuation Plans. 

(A) In General. The term "wage continuation payment," as used in this 
subparagraph, means any payment to an employee which is made under 
a wage continuation plan for a period of absence from work on account 



of personal injuries or sickness, to the extent such payment is attributable 
to contributions made by the employer which were not includable in the 
employee's gross income or is paid by the employer. Any such payment 
constitutes "wages" and withholding thereon is required unless the pay- 
ment is specifically excepted under any of the subdivisions of Sections 
931.5, 13009, or 13031 of the code. 

(B) Amounts Paid by Person Other Than the Employer for Whom Ser- 
vices Are Performed. Payments are considered made by the employer if 
a third party makes the payments as an agent of the employer. The deter- 
mining factor as to whether a third party is an agent of the employer is 
whether the third party bears any insurance risk. If the third party bears 
no insurance risk and is reimbursed on a cost plus fee basis, the third party 
is an agent of the employer even if the third party is responsible for mak- 
ing determinations of the eligibility of individual employees of the em- 
ployer for sick pay payments. If the third party is paid an insurance pre- 
mium and not reimbursed on a cost plus fee basis, the third party is not 
an agent of the employer, but the third party is a payer of third party sick 
pay for purposes of a voluntary withholding from sick pay under section 
1 3028.6 of the code and the regulation thereunder. If a third party payer 
and an employer enter into an agency agreement whereby the employer 
designates the payer to be the employer's agent for purposes of fulfilling 
the requirements of 1 3050(a) of the code, that agency agreement does not 
make the third party an agent of the employer for purposes of this para- 
graph. No tax shall be withheld with respect to wage continuation pay- 
ments made under a workers' compensation law or from the State Dis- 
ability Insurance fund. (See Section 13009(g) of the code.) 

(C) Cross References. See section 13050 of the code and the regula- 
tions in this part for rules with respect to the records which must be main- 
tained in connection with wage continuation payments and for rules with 
respect to the statements which must be furnished in connection with 
wage continuation payments. 

(9) Value of Meals and Lodging. The value of any meals or lodging 
furnished to an employee by his employer is not subject to withholding 
if the value of the meals or lodging is excludable from the gross income 
of the employee under Section 1 19 of the Internal Revenue Code. 

(10) Facilities or Privileges. Ordinarily, facilities or privileges (such 
as entertainment, medical services, or so-called "courtesy" discounts on 
purchases), furnished or offered by an employer to his or her employees 
generally, are not considered as wages subject to withholding if such fa- 
cilities or privileges are of relatively small value and are offered or fur- 
nished by the employer merely as a means of promoting the health, good 
will, contentment, or for efficiency of his or her employees. 

(11) Tips or Gratuities. For provisions relating to the treatment of tips 
received by an employee as wages, see Sections 4309-3 and 4327-1 of 
these regulations. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 93 1.5. 13005, 13009, 13020, 13028, L3028.6. and 13031, Un- 
employment Insurance Code. 

History 
1. Amendment of subsections (a)( 1 ), (b)( i ). (b)(4), (b)(5), (b)(8), (b)(9) and Note 
filed 6-10-92; operative 7-10-92 (Register 92, No. 24). 

§ 4309-2. Exclusions from Wages. 

(a) In General. 

( 1 ) The term "wages" does not include any remuneration for services 
performed by an employee for his or her employer which is specifically 
excepted from wages under Section 13009 of the code. 

(2) The exceptions apply to the remuneration for the type of services 
performed by an employee and not to the employee as an individual. The 
exception applies only to the remuneration for those services in the ex- 
cepted category. 

EXAMPLE. A is an individual who is employed part time by B to per- 
form domestic service in B's home (see Section 13009(b) of the code). 
A is also employed by C part time to perform services as a clerk in a de- 
partment store owned by C. While no withholding is required with re- 
spect to A' s remuneration for services performed in the employ of B (the 
remuneration being excluded from wages), the exception does not em- 
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brace the remuneration for services performed by A in the employ of C 
and withholding is required with respect to the wages for such services. 

(3) Where all wages are not in an excepted category see Section 
4331-1 of these regulations. 

(4) For provisions relating to payments with respect to which a volun- 
tary withholding agreement is in effect, which are not defined as wages 
in Section 1 3009 of the code but which are nevertheless deemed to be 
wages, see Section 4329-1 of these regulations. 

(b) Fees Paid a Public Official. 

( 1 ) Authorized fees paid to public officials such as notaries public, 
clerks of courts, sheriffs, etc., for services rendered in the performance 
of their official duties are excepted from wages and hence are not subject 
to withholding. However, salaries paid such officials by the Government, 
or by a Government agency or instrumentality, are subject to withhold- 
ing. 

(2) Amounts paid to precinct workers for services performed at elec- 
tion booths in state, county, and municipal elections and fees paid to ju- 
rors and witnesses are in the nature of fees paid to public officials and 
therefore are not subject to withholding. 

(c) Remuneration for Domestic Service. 

(1) In a private home. 

(A) Remuneration paid for services of a household nature performed 
by an employee in or about a private home of the person by whom he or 
she is employed is excepted from wages and hence is not subject to with- 
holding. A private home is a fixed place of abode of an individual or fami- 
ly. A separate and distinct dwelling unit maintained by an individual is 
an apartment house, hotel, or other similar establishment may constitute 
a private home. If a dwelling house is used primarily as a boarding or 
lodging house for the purpose of supplying board or lodging to the public 
as a business enterprise, it is not a private home, and the remuneration 
paid for services performed therein is not within the exception. 

(B) In general, services of a household nature in or about a private 
home include but are not hmited to services performed by cooks, waiters, 
butlers, housekeepers, governesses, maids, valets, baby sitters, janitors, 
laundresses, fumacemen, caretakers, handymen, gardeners, footmen, 
grooms, and chauffeurs of automobiles for family use. 

(2) In a Local College Club or Local Chapter of a College Fraternity 
or Sorority. 

(A) Remuneration paid for services of a household nature performed 
by an employee in or about the club rooms or house of a local college club 
or of a local chapter of a college fraternity or sorority by which he or she 
is employed is excepted from wages and hence is not subject to withhold- 
ing. A local college club or local chapter of a college fraternity or sorority 
does not include an alumni club or chapter. If the club rooms or house of 
a local college club or local chapter of a college fraternity or sorority is 
used primarily for the purpose of supplying board or lodging to students 
or the public as a business enterprise, the remuneration paid for services 
performed therein is not within the exception. 

(B) In general, services of a household nature in or about the club 
rooms or house of a local college club or local chapter of a college frater- 
nity or sorority include but are not limited to services rendered by cooks, 
waiters, butlers, maids, janitors, laundresses, fumacemen, handymen, 
gardeners, housekeepers, and house-mothers. 

(3) Remuneration Not Excepted. Remuneration paid for services not 
of a household nature, such as services performed as a private secretary, 
tutor, or librarian, even though performed in the employer' s private home 
or in a local college club or local chapter of a college fraternity or sorority, 
is not within the exceptions. Remuneration paid for services of a house- 
hold nature is not within the exception if performed in or about rooming 
or lodging houses, boarding houses, clubs (except local college clubs), 
hotels, hospitals, eleemosynary institutions, or commercial offices or es- 
tablishments. 

(d) Cash Remuneration for Service Not in the Course of Employer's 
Trade or Business. 

(1) Cash remuneration paid for services not in the course of the em- 
ployer's trade or business performed by an employee for an employer in 



a calendar quarter is excepted from wages and hence is not subject to 
withholding unless: 

(A) The cash remuneration paid for such services performed by the 
employee for the employer in the calendar quarter is $50 or more; and 

(B) Such employee is regularly employed in the calendar quarter by 
such employer to perform such services. 

Unless the tests set forth in both subparagraphs (A) and (B) of this sub- 
division are met, cash remuneration for services not in the course of the 
employer's trade or business is excluded from wages. (For provisions re- 
ladng to the exclusion from wages of remuneration paid in any medium 
other than cash for services not in the course of the employer's trade or 
business, see subdivision (i) of this regulation.) 

(2) The term "services not in the course of the employer' s trade or busi- 
ness" includes services that do not promote or advance the trade or busi- 
ness of the employer. As used in this section, the term does not include 
service not in the course of the employer's trade or business performed 
on a farm operated for profit or domestic service in a private home, local 
college club, or local chapter of a college fraternity or sorority. Accord- 
ingly, this exception does not apply with respect to remuneration which 
is excepted from wages under Section 13009(a) or 13009(b) of the code. 
Remuneration paid for service performed for a corporation does not 
come within the exception. 

(3) The test reladng to cash remuneration of $50 or more is based on 
the remunerafion earned during a calendar quarter rather than on the re- 
muneration paid in a calendar quarter. However, for purposes of deter- 
mining whether the test is met, it is also required that the remuneration 
be paid, although it is immaterial when the remuneration is paid. Further- 
more, in determining whether $50 or more has been paid for service not 
in the course of the employer's trade or business, only cash remuneration 
for such service shall be taken into account. The term "cash remunera- 
tion" includes checks and other monetary media of exchange. Remunera- 
tion paid in any other medium, such as lodging, food, or other goods or 
commodities, is disregarded in determining whether the cash-remunera- 
tion test is met. 

(4) For purposes of this exception, an individual is deemed to be regu- 
larly employed by an employer during a calendar quarter only if: 

(A) Such individual performs service not in the course of the employ- 
er' s trade or business for such employer for some portion of the day on 
at least 24 days (whether or not consecutive) during such calendar quar- 
ter; or 

(B) Such individual was regularly employed (as determined under 
subparagraph (A) of this paragraph) by such employer in the perform- 
ance of service not in the course of the employer's trade or business dur- 
ing the preceding calendar quarter. 

(5) In determining whether an employee has performed service not in 
the course of the employer's trade or business on at least 24 days during 
a calendar quarter, there shall be counted as one day: 

(A) Any day or portion thereof on which the employee actually per- 
forms such service; and 

(B) Any day or portion thereof on which the employee does not per- 
form service of the prescribed character but with respect to which cash 
remuneration is paid or payable to the employee for such service, such 
as a day on which the employee is sick or on vacation. 

An employee who on a particular day reports for work and, at the di- 
rection of his or her employer, holds himself or herself in readiness to per- 
form service not in the course of the employer's trade or business shall 
be considered to be engaged in the actual performance of such service on 
that day. For purposes of this exception, a day is a continuous period of 
24 hours commencing at midnight and ending at midnight. 

(e) Remuneration for Services for Foreign Government or Internation- 
al Organization. 

( 1 ) Services for Foreign Government. 

(A) Remuneration paid for services performed as an employee of a for- 
eign government is excepted from wages and hence is not subject to wilh- 
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holding. The exception includes not only remuneration paid for services 
performed by ambassadors, ministers, and other diplomatic officers and 
employees but also remuneration paid for services performed as a con- 
sular or other office or employee of a foreign government or as a nondip- 
lomatic representative of such a government. However, the exception 
does not include remuneration for services performed for a corporation 
created or organized in the United States or under the laws of the United 
States or any state (including the District of Columbia) or of Puerto Rico 
even though such corporation is wholly owned by such a government. 

(B) The citizenship or residence of the employee and the place where 
the services are performed are immaterial for purposes of the exception. 

(2) Services for International Organization. 

(A) Subject to the provisions of Section 1 of the International Organi- 
zations Immunities Act, remuneration paid for services performed within 
or without the United States by an employee for an international organi- 
zation as defined in Section 770 1 (a)( 1 8) of the Internal Revenue Code of 



1 954 is excepted from wages and hence is not subject to withholding. The 
term "employee" as used in the preceding sentence includes not only an 
employee who is a citizen or resident of the United States but also an em- 
ployee who is a nonresident alien individual. The term "employee" also 
includes an officer. An organization designated by the President through 
appropriate Executive Order as entitled to enjoy the privileges, exemp- 
tions, and immunities provided in the International Organizations Immu- 
nities Act may enjoy the benefits of the exclusion from wages with re- 
spect to remuneration paid for services performed for such organization 
prior to the date of the issuance of such Executive Order, if (i ) the Execu- 
tive Order does not provide otherwise and (ii) the organization is a public 
international organization in which the United States participates, pur- 
suant to a treaty or under the authority of an Act of Congress, authorizing 
such participation or making an appropriation for such participation, at 
the time such services are performed. 

(f) Remuneration for Services of Nonresident Alien Individuals. 



[The next page is 147.] 
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( 1 ) In General. All remuneration paid for services performed by a non- 
resident alien individual, if such remuneration otherwise constitutes 
wages within the meaning of Section 4309- 1 of these regulations, is sub- 
ject to withholding under Section 1 3020 of the code unless excepted from 
wages under this section. 

(2) Remuneration for Services of Residents of Canada or Mexico Who 
Enter and Leave California at Frequent Intervals. 

(A) Transportation Service. Remuneration paid to a nonresident alien 
individual who is a resident of Canada or Mexico and who, in the per- 
formance of his or her duties in transportation service between points in 
California and points in such foreign country, enters and leaves Califor- 
nia at frequent intervals, is excepted from wages and hence is not subject 
to withholding. This exception applies to personnel engaged in railroad, 
bus, truck, ferry, steamboat, aircraft, or other transportation services and 
applies whether the employer is a domestic or foreign entity. Thus, the 
remuneration of a nonresident alien individual who is a resident of Cana- 
da and an employee of a domestic railroad, for services as a member of 
the crew of a train operating between points in Canada and points in Cali- 
fornia, is not subject to withholding under Section 13020 of the code. 

(B) Service on International Projects. Remuneration paid to a nonresi- 
dent alien individual who is a resident of Mexico and who. in the per- 
formance of his or her duties in connection with the construction, mainte- 
nance, or operation of a waterway, viaduct, dam, or bridge traversed by, 
or traversing, the boundary between California and Mexico, enters and 
leaves California at frequent intervals, is excepted from wages and hence 
is not subject to withholding. 

(C) Limitation. The exceptions provided by this paragraph do not ap- 
ply to the remuneration of a resident of Canada or of Mexico who is 
employed wholly within California as, for example, where such a resi- 
dent is employed to perform service at a fixed point or points in Califor- 
nia, such as a factory, store, office, or designated area or areas within Cal- 
ifornia, and who commutes from his or her home in Canada or Mexico, 
in the pursuit of his or her employment within California. 

(D) Certificate Required. In order for an exception provided by this 
paragraph to apply for any taxable year, the nonresident alien employee 
must furnish his or her employer the certificate required by Section 26 
CFR 3 1 .340 1 (a)(6)-l (c)(4) for the exception of such remuneration from 
the definition of wages for federal income tax purposes. 

(g) Remuneration for Services Performed by a Minister of a Church 
or a Member of a Religious Order. 

(1) In General. Remuneration paid for services performed by a duly 
ordained, commissioned, or licensed minister of a church in the exercise 
of his or her ministry, or by a member of a religious order in the exercise 
of duties required by such order, is excepted from wages and hence is not 
subject to withholding. 

(2) Service by a Minister in the Exercise of His or Her Ministry. Except 
as provided in subparagraph (C) of paragraph (3) of this subdivision, ser- 
vice performed by a minister in the exercise of his or her ministry in- 
cludes the ministration of sacerdotal functions and the conduct of reli- 
gious worship, and the control, conduct, and maintenance of religious 
organizations (including the religious boards, societies, and other inte- 
gral agencies of such organizations), under the authority of a religious 
body constituting a church or church denomination. The following rules 
are applicable in determining whether services performed by a minister 
are performed in the exercise of his or her ministry: 

(A) Whether service performed by a minister constitutes the conduct 
of religious worship or the ministration of sacerdotal functions depends 
on the tenets and practices of the particular religious body constituting 
his or her church or church denomination. 

(B) Service performed by a minister in the control, conduct, and main- 
tenance of a religious organization relates to directing, managing, or pro- 
moting the activities of such organization. Any religious organization is 
deemed to be under the authority of a religious body constituting a church 
or church denomination if it is organized and dedicated to carrying out 
the tenets and principles of a faith in accordance with either the require- 



ments or sanctions governing the creating of institutions of the faith. The 
term "religious organization" has the same meaning and application as 
is given to the term for federal income tax purposes. 

(C) (i) If a minister is performing service in the conduct of religious 
worship or the ministration of sacerdotal functions, such service is in the 
exercise of his or her ministry whether or not it is performed for a reli- 
gious organization. 

(ii) The rule in clause (i) of this subparagraph may be illustrated by the 
following example: 

EXAMPLE. M. a duly ordained minister, is engaged to perform ser- 
vices as chaplain at N University. M devotes his or her entire time to per- 
forming his or her duties as chaplain which include the conduct of reli- 
gious worship, offering spiritual counsel to the university students, and 
teaching a class in religion. M is performing service in the exercise of his 
or her ministry. 

(D) (i) If a minister is performing service for an organization which is 
operated as an integral agency of a religious organization under the au- 
thority of a religious body constituting a church or church denomination 
all service performed by the minister in the conduct of religious worship, 
in the ministration of sacerdotal liinctions, or in the control, conduct, and 
maintenance of such organization (see subparagraph (B) of this para- 
graph) is in the exercise of his or her ministry. 

(ii) The rule in clause (i) of this subparagraph may be illustrated by the 
following example: 

EXAMPLE. M, a duly ordained minister, is engaged by the N Reli- 
gious Board to serve as director of one of its departments. M performs no 
other service. The N Religious Board is an integral agency of O, a reli- 
gious organization operating under the authority of a religious body con- 
stituting a church denomination. M is performing service in the exercise 
of his or her ministry. 

(E) (i) If a minister, pursuant to an assignment or designation by a reli- 
gious body constituting his or her church, performs service for an organi- 
zation which is neither a religious organization nor operated as an inte- 
gral agency of a religious organization, all service performed by the 
minister even though such service may not involve the conduct of reli- 
gious worship or the ministration of sacerdotal functions, is in the exer- 
cise of his or her ministry. 

(ii) The rule in clause (i) of this subparagraph may be illustrated by the 
following example: 

EXAMPLE. M, a duly ordained minister, is assigned by X, the reli- 
gious body constituting his or her church, to perform advisory service to 
Y Company in connection with the publication of a book dealing with the 
history of M' s church denomination. Y is neither a religious organization 
nor operated as an integral agency of a religious organization. M per- 
forms no other service for X or Y. M is performing service in the exercise 
of his or her ministry. 

(3) Service by a Minister Not in the Exercise of His or Her Ministry. 

(A) Section 13009(f) of the Code does not except from wages remu- 
neration for service performed by a duly ordained, commissioned, or li- 
censed minister of a church which is not in the exercise of his or her min- 
istry. 

(B) (i) If a minister is performing service for an organization which is 
neither a religious organization nor operated as an integral agency of a 
religious organization and the service is not performed pursuant to an as- 
signment or designation by his or her ecclesiastical superiors, then only 
the service performed by him or her in the conduct of religious worship 
or the ministration of sacerdotal functions is in the exercise of his or her 
ministry. See, however, subparagraph (c) of this paragraph. 

(ii) The rule in clause (i) of this subparagraph may be illustrated by the 
following example: 

EXAMPLE. M, a duly ordained minister, is engaged by N University 
to teach history and mathematics. M performs no other service for N al- 
though from time to time M performs marriages and conducts funerals 
for relatives and friends. N University is neither a religious organi/.alion 
nor operated as an integral agency of a religious organization. M is not 
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performing the service for N pursuant to an assignment or designation by 
his or her ecclesiastical superiors. The service performed by M for N Uni- 
versity is not in the exercise of his or her ministry. However, service per- 
formed by M in performing marriages and conducting funerals is in the 
exercise of his or her ministry. 

(C) Service performed by a duly ordained, commissioned, or licensed 
minister of a church as an employee of the United States, or a State, Terri- 
tory, or possession of the United States, or the District of Columbia, or 
a foreign government, or a political subdivision of any of the foregoing, 
is not considered to be in the exercise of his or her ministry for purposes 
of the collection of income tax at source on wages, even though such ser- 
vice may involve the ministration of sacerdotal functions or the conduct 
of religious worship. Thus, for example, service performed by an individ- 
ual as a chaplain in the Armed Forces of the United States is considered 
to be performed by a commissioned officer in his or her capacity as such, 
and not by a minister in the exercise of his or her ministry. Similarly, ser- 
vice performed by an employee of a State as a chaplain in a State prison 
is considered to be performed by a civil servant of the State and not by 
a minister in the exercise of his or her ministry. 

(4) Service in the Exercise of Duties Required by a Religious Order. 
Service performed by a member of a religious order in the exercise of du- 
ties required by such order includes all duties required of the member of 
the order. The nature or extent of such service is immaterial so long as 
it is a service which he or she is directed or required to perform by his or 
her ecclesiastical superiors. 

(h) Remuneration for Services in Delivery or Distribution of Newspa- 
pers, Shopping News, or Magazines. 

( 1 ) Services of Individuals Under 18. Remuneration for incidental ser- 
vices by an employee of 1 8 years or under who makes the house-to- 
house delivery, such as services in assembling newspapers, is considered 
to be within the exception. The exception continues only during the time 
that the employee is under the age of 1 8. 

(2) Services of Individuals of Any Age. Remuneration for services in 
the sales of newspapers or magazines is excepted without regard to the 
age of the employee. Remuneration for such services performed other 
than at the time of sale to the ultimate consumer is not within the excep- 
tion. Thus, remuneration for services of a regional distributor which are 
antecedent to but not immediately part of the sale to the ultimate consum- 
er is not within the exception. However, remuneration for incidental ser- 
vices by the employee who makes the sale to the ultimate consumer, such 
as services in assembling newspapers or in taking newspapers or maga- 
zines to the place of sale, is considered to be within the exception. 

(i) Remuneration Other Than in Cash for Service Not in the Course of 
Employer's Trade or Business. 

( 1 ) Remuneration paid in any medium other than cash for services not 
in the course of the employer's trade or business is excepted from wages 
and hence is not subject to withholding. Cash remuneration includes 
checks and other monetary media of exchange. Remuneration paid in any 
medium other than cash, such as lodging, food, or other goods or commo- 
dities, for services not in the course of the employer's trade or business 
does not constitute wages. Remuneration paid in any medium other than 
cash for other types of services does not come within this exception from 
wages. For provisions relating to cash remuneration for service not in the 
course of employer's trade or business, see subdivision (d) of this regula- 
tion. 

(2) As used in this section, the term "services not in the course of the 
employer's trade or business" has the same meaning as when used in sub- 
division (d) of this regulation. 

(j) Remuneration for Services Performed by Peace Corps Volunteers. 

( 1 ) Remuneration paid for services performed as a volunteer leader 
within the meaning of the Peace Corps Act (22 U.S.C. 2501) is excepted 
from wages, and hence is not subject to withholding, unless the remuner- 
ation is paid pursuant to Section 5 (c) or Section 6 (1) of the Peace Corps 
Act. 

(k) Tips. If cash tips received by an employee in a calendar month in 
the course of his or her employment by an employer amount to $20 or 



more, none of the cash tips received by the employee in such calendar 
month are excepted from wages under this section. The cash tips to which 
this section applies includes checks and other monetary media of ex- 
change. Tips received by an employee in any medium other than cash, 
such as passes, tickets, or other goods or commodities do not constitute 
wages. If an employee in any calendar month performs services for two 
or more employers and receives tips in the course of his or her employ- 
ment by each employer, the $20 test is to be applied separately with re- 
spect to the cash tip received by the employee in respect of his or her ser- 
vices for each employer and not to the total cash tips received by the 
employee during the month. 

NOTH: Authority cited: Sections 305 and 306. Unemployment Insurance Code. 
Reference: Sections 13009 and 13020. Unemployment Insurance Code. 

§ 4309-3. Tips. 

NOTi:: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 13009 and 13020. Unemployment Insurance Code. 

History 
1. Repealer filed 7-23-96: operative 8-22-96 (Register 96. No. 30). 

Chapter 2. Withholding and Payment of 
Tax 

§ 4320-1 . Employer Required to Withhold Income Taxes of 
Other States, Political Subdivisions or District 
of Columbia from Wages of California 
Residents. 

An employer required to deduct and withhold income taxes of other 
states, political subdivisions of such states or the District of Columbia 
from wages paid to a resident of California (as defined in Section 17014 
of the Revenue and Taxation Code) shall deduct and withhold from those 
wages the amount of California personal income tax determined under 
the applicable withholding method provided for in regulations pre- 
scribed by the Franchise Tax Board under Section 18663 of the Revenue 
and Taxation Code, less the amount required to be deducted and withheld 
from those wages under the laws, rules and regulations of such other 
states, political subdivisions of such states or the District of Columbia. 

EXAMPLE (1 ). A resident of California is paid weekly by an employ- 
er required to deduct and withhold from his or her wages CaHfomia and 
Maine income taxes, and the amount required to be withheld under the 
respective weekly wage bracket tables is $3.40 for California and $2.50 
for Maine. Therefore, the amount of California tax required to be de- 
ducted and withheld is $.90. 

EXAMPLE (2) A resident of California is paid weekly by an employer 
required to deduct and withhold from his or her wages California and 
New York income taxes, and the amount required to be withheld under 
the respective weekly wage bracket tables is $3.40 for California and 
$6.80 for New York. Therefore, no California tax is required to be de- 
ducted and withheld. 

NOTE: Authority cited: Sections 305 and 306. Unemployment Insurance Code. 
Reference: Section 13020. Unemployment Insurance Code. 

History 
1 . Change without regulatory effect amending first paragraph filed 8-26-96 pur- 
suant to section 100, title 1. California Code of Regulations (Register 96. No. 
35). 

§ 4322-1 . Rounding Off of Wage Payment. 

NOTE: Authority cited: Sections 305 and 306. Unemployment Insurance Code. 
Reference: Section 13022. Unemployment Insurance Code. 

History 
1. Repealer filed 7-23-96; operative 8-22-96 (Register 96. No. 30). 

§ 4323-1 . Estimating Quarterly Wages for Withholding 
Purposes. 

For purposes of computing the tax required to be deducted and with- 
held pursuant to Section 13020 of the code, an employer may compute 
such tax as provided by Section 1 3023 of the code. 
NOTE: Authority cited: Sections 305 and 306. Unemployment Insurance Code. 
Reference: Section 13023, Unemployment Insurance Code. 
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§ 4324-1 . Additional Withholding. 

(a) In addition to the tax required to be deducted and withheld in accor- 
dance with the provisions of Section 1 3020 of the code, the employer and 
employee may agree that an additional amount shall be withheld from the 
employee" s wages. The agreement shall be in writing and shall be in such 
form as the employer may prescribe. The agreement shall be effective for 
such period as the employer and employee mutually agree upon. Howev- 
er, unless the agreement provides for an earlier termination, either the 
employer or the employee, by furnishing a written notice to the other, 
may terminate the agreement effective with respect to the first payment 
of wages made on or after the first "status determination date" (see Sec- 
tion 13042 of the code) which occurs at least 30 days after the date on 
which such notice is furnished. 

(b) The amount deducted and withheld pursuant to an agreement be- 
tween the employer and employee shall be considered as tax required to 
be deducted and withheld under Section 13020 of the code. All provi- 
sions of law and regulations applicable with respect to the tax required 
to be deducted and withheld under Section 1 3020 of the code shall be 
applicable with respect to any amount deducted and withlield pursuant 
to the agreement. 

NOTE: Authority cited; Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 13024, Unemployment Insurance Code. 

§ 4325-1 . Remuneration Other Than in Cash for Service 

Performed by Retail Commission Salesperson. 

(a) In General. 

(1) An employer, in computing the amount to be deducted and with- 
held as tax in accordance with Section 1 3020 of the code, may, at his elec- 
tion, disregard any wages paid in a medium other than cash for services 
performed for him or her by an employee if (A) the noncash remuneration 
is paid for services performed by the employee as a retail commission 
salesperson and (B) the employer ordinarily pays the employee remuner- 
ation solely by way of cash commissions for services performed by him 
or her as a retail commission salesperson. 

(2) Section 13025 of the code and this regulation are not applicable 
with respect to (A) noncash wages paid to a retail commission salesper- 
son for services performed by him or her in a capacity other than as such 
a salesperson or (B) noncash wages paid by an employer to an employee 
for services performed as a retail commission salesperson if the employer 
ordinarily pays the employee remuneration other than by way of cash 
commissions for such services. Thus, noncash remuneration may not be 
disregarded in computing the amount to be deducted and withheld in a 
case where the employee, for services performed as a retail commission 
salesperson, is paid both a salary and cash commissions on sales, or is or- 
dinarily paid in something other than cash (stocks, bonds, or other forms 
of property) notwithstanding that the amount of remuneration paid to the 
employee is measured by sales. 

(3) Retail Commission Salesperson. For purposes of Section 13025 of 
the code and this regulation, the term "retail commission salesperson" in- 
cludes an employee who is engaged in the solicitation of orders at retail, 
that is, from the ultimate consumer, for merchandise or other products of- 
fered for sale by his or her employer. The term does not include an em- 
ployee salesperson engaged in the solicitation on behalf of his or her em- 
ployer of orders from wholesalers, retailers, or others, for merchandise 
for resale. However, if the salesperson solicits orders for more than one 
principal, he or she is not excluded from the term solely because he or she 
solicits orders from wholesalers or retailers on behalf of one or more prin- 
cipals. In such case the salesperson may be a retail commission sales- 
person with respect to services performed for one or more principals and 
not with respect to services performed for his or her other principals. 

(4) Noncash Remuneration. The term "noncash remuneration" in- 
cludes remuneration paid in any medium other than cash, such as goods 
or commodities, stocks, bonds, or other forms of property. The term does 
not include checks or other monetary media of exchange. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 13025, Unemployment Insurance Code. 



§ 4327-1 . Special Rule for Tips. 

(a) Withholding of Income Tax in Respect of Tips. 

(1) In General. Subject to the limitations set forth in paragraph (2) of 
this subdivision, an employer is required to deduct and withhold from 
each of his or her employees' tax in respect of those tips received by the 
employee which constitute wages. (For provisions relating to the treat- 
ment of tips as wages, see Section 13009(n) of the code and Section 
4309-3 of these regulations.) The employer shall make the withholding 
by deducting or causing to be deducted the amount of the tax from wages 
(exclusive of tips) which are under the control of the employer or other 
funds turned over by the employee to the employer (see paragraph (3) of 
this subdivision). For purposes of this regulation the term "wages (exclu- 
sive of tips) which are under the control of the employer" means with re- 
spect to a payment of wages, an amount equal to wages as defined in Sec- 
tion 1 3009 of the code except that tips and noncash remuneration which 
are wages are not included, less the sum of: 

(A) The tax under Section 13020 of the code required to be collected 
by the employer in respect of wages as defined in Section 13009 of the 
code (exclusive of tips); and 

(B) The amount of taxes imposed on the remuneration of an employee 
withheld by the employer pursuant to State and local law (including 
amounts withheld under an agreement between the employer and the em- 
ployee pursuant to such law) except that the amount of taxes taken into 
account in this subparagraph shall not include any amount attributable to 
tips. 

(2) Limitations. An employer is required to deduct and withhold the 
tax on tips which constitute wages only in respect of those tips which are 
reported by the employee to the employer in a written statement fur- 
nished to the employer pursuant to Section 13055 of the code. The em- 
ployer is responsible for the collection of the tax on tips reported to him 
or her only to the extent that the employer can, during the period begin- 
ning at the time the written statement is submitted to him or her and end- 
ing at the close of the calendar year in which the statement was submitted, 
collect the tax by deducting it or causing it to be deducted as provided in 
paragraph (1) of this subdivision. 

(3) Furnishing of Funds to Employer. If the amount of the tax in respect 
of tips reported by the employee to the employer in a written statement 
furnished pursuant to Section 13055 of the code exceeds the wages (ex- 
clusive of tips) which ai'e under the control of the employer from which 
the employer is required to withhold the tax in respect of such tips, the 
employee may furnish to the employer, within the period specified in 
paragraph (2) of this subdivision, an amount of money equal to the 
amount of such excess. 

(b) Less than $20 of Tips. Notwithstanding the provisions of subdivi- 
sion (a) of this regulation, if an employee furnishes to his or her employer 
a written statement: 

(1) Covering a period of less than one month, and 

(2) The statement is furnished to the employer prior to the close of the 
10th day of the month following the month in which the tips were actually 
received by the employee, and 

(3) The aggregate amount of tips reported in the statement and in all 
other statements previously furnished by the employee covering periods 
within the same month is less than $20, and such statements, collectively, 
do not cover the entire month, the employer may deduct amounts equiva- 
lent to the tax on such tips from wages (exclusive of tips) which are under 
the control of the employer or other funds turned over by the employee 
to the employer. 

(c) Priority of Tax Collection. 

(1) In General. In the case of a payment of wages (exclusive of tips), 
the employer shall deduct or cause to be deducted in the following order: 

(A) The tax under Section 13020 of the code with respect to payment 
of wages. 

(B) Any tax under Section 13020 of the code which, at the time of the 
payment of the wages, the employer is required to collect: 
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(i) In respect of tips reported by the employee to the employer in a writ- 
ten statement furnished to the employer pursuant to Section 1 3055 of the 
code, or 

(ii) By reason of the employer's election to make collection of the tax 
under Section 1 3020 of the code in respect of tips on an estimated basis, 
but which has not been collected by the employer and which cannot be 
deducted from funds turned over by the employee to the employer for 
such purpose. 

NOTE: Authority cited: Sections 303 and 306. Unemployment Insurance Code. 
Reference: Section 13027. Unemployment Insurance Code. 

§ 4328-1 . Withholding on Pensions, Annuities and Certain 
Other Deferred Income. 

(a) In General. Withholding of income tax is required under Section 
13028 of the code from the taxable portion (as described in Chapters 3 
and 5. Part 10, Division 2 of the Revenue and Taxation Code) of pay- 
ments of pensions, annuities and other deferred income (as described in 
Section 3405 of the Internal Revenue Code) made on or after July 1 , 
1986, to residents of this state, as if such payment were a payment of 
wages by an employer to an employee for the appropriate period unless 
the individual elects not to have the lax withheld. In determining a 
payee's state of residence, for purposes of applying these rules, a payer 
may rely on the most recent address on file for the payee which is con- 
tained in the business records which payer deems to be most accurate. At 
payer's election, a separate reporting number may be used for a payee's 
pension and payroll withholding. 

( 1 ) De minimis exception to withholding. At payer's option, withhold- 
ing shall not be required with respect to those payments subject to with- 
holding under Section 1 3028 of the code if the amount to be deducted and 
withheld is less than ten dollars ($10). 

(b) Notice and Election Procedures. 

(1) Election of No Withholding. Withholding is not required on any 
payment or distribution if the payee elects not to have withholding apply. 

(A) Periodic payments — payee may elect not to have withholding ap- 
ply by filing an election with the payer in such form and manner as deter- 
mined by payer. Such election shall remain in effect until revoked or 
changed by payee by filing a new state withholding exemption certificate 
with payer. 

(B) Nonperiodic Payments — payee may elect not to have withholding 
apply with respect to any nonperiodic distribution by filing an election 
with the payer in such form and manner as determined by the payer. An 
election under this subdivision shall be on a distribution-by-distribution 
basis unless the payer elects to give such election continuing effect with 
respect to subsequent nonperiodic distributions made by the payer to the 
payee. 

(2) Notice of Right to Elect. The payer is required to provide each 
payee with notice of the right to elect not to have withholding apply and 
the right to revoke the election. Notice must be provided by payer to 
payee not more than six months prior to distribution of the first taxable 
payment and not later than when making the first taxable payment. 

(3) Time to Elect or Revoke. Payee has the right to make or revoke an 
election at any time. 

(A) Substance of Notice Requirement. 

(i) Any notice provided to the payee by the payer or plan administrator 
must contain the following information: 

(I) Notice of the payee' s right to elect not to have withholding apply 
to any payment or distribution and how to make that election, 

(II) Notice of the payee's right to change or revoke an election when 
an election and revocation takes effect. 

(ii) Use of federal form W-4P, properly modified for state withhold- 
ing, shall be deemed to be in compliance with state law notice require- 
ments. 

(4) When Election Takes Effect. 

(A) Periodic payments — any election under this subdivision (and any 
change or revocation of such an election) shall take effect with respect 
to payments made more than 30 days after payer receives such election 



or revocation, unless the payer elects to make it effective at an earlier 
date. 

(B) Nonperiodic distributions — the payee has the right to make or re- 
voke an election at any time prior to the distribution by filing a new state 
withholding exemption certificate with the payer. 

(c) Amount of Withholding. 

( 1 ) In General. Amounts of withholding shall be made pursuant to Sec- 
tion 13028(c) of the code. 

(2) Maximum Amount of Withholding. Where such distributions sub- 
ject to withholding under Section 1 3028 of the code include property oth- 
er than cash, withholding shall be calculated from the taxable portion of 
such distribution using the fair market value of such other property dis- 
tributed. However, the maximum amount of withholding shall not ex- 
ceed the sum of the amount of money and fair market value of property 
other than employer securities received in the distribution. 

(3) Amount Withheld Pursuant to Election. If payee, by reason of an 
election under Section 3405 of the Internal Revenue Code elects not to 
have withholding apply, the amount to be withheld shall be zero. 

(4) Amount Withheld Where No Withholding Exemption Certificate 
Is in Effect. 

(A) Periodic distribution — the amount to be withheld shall be deter- 
mined as follows: 

(i) Where the payee has filed an election to opt out of federal tax with- 
holding, the payee shall also be treated as having opted out of state tax 
withholding; 

(ii) Where the payee has not opted out of federal withholding and has 
federal tax withholding claiming a specific marital status and number of 
withholding allowances, state tax withholding will be required and cal- 
culated under any one of the methods for tax withholding specified in 
Section 13028(c) of the code. Where the payer calculates tax withholding 
using the state wage withholding tables California state tax withholding 
shall be calculated by using the marital status and number of withholding 
allowances elected by the payee for federal tax withholding purposes; 

(iii) Where the payee has not filed an election for federal tax withhold- 
ing purposes, state tax withholding shall be required and calculated under 
any one of the three (3) methods for calculating tax withholding specified 
in Section 13028(c) of the code. However, where the payer calculates 
California state tax withholding using the state wage withholding tables, 
the payee shall be treated as claiming the same marital status and number 
of withholding allowances as under federal tax law. 

(B) Nonperiodic distributions — the amount to be withheld shall be de- 
termined as follows: 

(i) Where the payee filed an election to opt out of federal tax withhold- 
ing, the payee shall also be treated as having opted out of state tax with- 
holding; 

(ii) Where the payee did not file an election to opt out of federal tax 
withholding, state tax withholding shall be required and calculated under 
any one of the three (3) methods of withholding specified in Section 
13028(c) of the code as elected by payer. Where the payer calculates Cal- 
ifornia state tax withholding using the state wage withholding tables, 
withholding shall be calculated by treating each nonperiodic distribution 
as an annual payment and the payee shall be treated as claiming the same 
marital status and number of withholding allowances as under federal tax 
law. 

(5) Withholding of Tax from Pensions and Annuity Payments by Re- 
quest Under Prior Law. If the recipient of a pension or annuity has pre- 
viously elected voluntary withholding for purposes of Section 13028 un- 
der prior law, and the payer wishes to honor such withholding, the Form 
DE 4P can be treated by the payer as an election to withhold the flat dollar 
amount specified on the form if the following requirements are met: 

(A) The individual is notified by the payer of his or her right to elect 
out of withholding. 

(B) The individual is notified that his or her previously filed DE 4P will 
remain effective unless he or she elects out of withholding or files a new 
withholding certificate. 
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Once these requirements are met and the individual has not exercised 
his or her option to terminate the voluntary withholding agreement, the 
payer must then use the original Form DE 4P to withhold under Section 
13028. The amounts withheld should be reported in the same manner as 
amounts withheld under Section 13028 of the code. 

(d) Delay in Application of Withholding Provisions. The director has 
the authority to delay (but not beyond July 1, 1987) the application of 
these withholding provisions with respect to any payer or class or payers 
if the payer can establish that it is impossible to comply with these provi- 
sions without undue hardship. If the director determines that a payer can- 
not comply, and delays application of these withholding provisions to 
that payer or class of payers, no penalty will be imposed for failure to 
withhold on payments if the failure occurs before the date to which appli- 
cation is extended or July 1, 1987, whichever comes first, and if a good 
faith attempt is made to comply. 

(e) Obligation of Payer. Payer of a distribution described in Section 
13028 of the code must withhold and is liable for payment of the tax re- 
quired to be withheld under this section. 

(0 Definitions. For purposes of this section: 

(1) The term "payee" means an individual who is a citizen or resident 
of the United States and who receives an annuity, pension or payment (as 
described in Section 3405 of the Internal Revenue Code). 

(2) The term "payer" means person making a pension, annuity, or oth- 
er payment (as described in Section 3405 of the Internal Revenue Code), 
except that, if the person making the payment is acting solely as an agent 
for another person, the term "payer" shall mean such other person and not 
the person actually making the payment. For example, if a bank makes 
an annuity payment only as agent for an employee's trust, the trust shall 
be deemed to be the "payer." Notwithstanding the preceding two sen- 
tences, any person who, under Section 13009(e) of the code would not 
be required to deduct and withhold the tax under Section 13020 of the 
code if the annuity payment were remuneration for services shall not be 
considered a "payer." 

NOTH: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 13028, and 13070, Unemployment Insurance Code. 

History 

1. New section filed 5-7-87; operative upon filing (Register 87, No. 20). 

2. Change without regulatory effect amending subsection (c)(4)(A)(i) filed 
9-1 1-96 pursuant to section 100, title 1, California Code of Regulations (Regis- 
ter 96, No. 37). 

§ 4328.1-1 . Withholding of Income Tax on Pensions, 
Annuities and Other Deferred Income 
Payments to a Nonresident. 

NOTE; Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 13028.1, Unemployment Insurance Code. 

History 

1. New section filed 5-7-87; operative upon filing (Register 87, No. 20). 

2. Repealer filed 7-23-96; operative 8-22-96 (Register 96, No. 30). 

§ 4328.5-1 . Extension of Withholding to Supplemental 
Unemployment Compensation Benefits. 

NOTH; Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 13028.5, Unemployment Insurance Code. 

History 

1. New secfion filed 5-7-87; operative upon filing (Register 87, No. 20). 

2. Repealer filed 7-23-96; operative 8-22-96 (Register 96, No. 30). 

§ 4328.6-1 . Extension of Withholding of Income Tax to 
Payment of Sick Pay When Requested by 
Payee. 

(a) In General. Under Section 13028.6 of the code, the payee (as de- 
fined in paragraph (g)(2) of this regulafion) may request the payer (as de- 
fined in paragraph (g)(3) of this regulation) of the sick pay to withhold 
income tax with respect to payments of sick pay made on or after July 1 , 
1 986. If such a request is made, the payer shall deduct and withhold as 
requested in all cases where the payee had filed a similar request for fed- 
eral purposes pursuant to the provisions of Section 3402(o) of the Internal 
Revenue Code of 1986. Where the payee has not furnished the payer a 



similar notice for federal purposes, the payer is not required to deduct and 
withhold personal income tax. 

(b) Manner of Making a Request and Amount to Withhold. A payee 
who wishes a payer to deduct and withhold income tax from sick pay 
shall file a written request with the payer to deduct and withhold a specif- 
ic whole dollar amount from each sick pay payment. The payee must in- 
clude his or her social security account number in the request. 

The specific whole dollar amount shall be at least $5 per month and 
shall not reduce the net amount of any sick pay received by the payee be- 
low $ 1 per month. 

(c) When Request Takes Effect. The payer must deduct and withhold 
the amount specified in the request with respect to payments made more 
than seven days after the date on which the request is received by the 
payer. At the election of the payer, the request may take effect before this. 

(d) Duration and Termination of Request. A request under this section 
shall continue in effect until changed or terminated by payee. The payee 
may change the request by filing a new written request that meets all the 
requirements of paragraph (b) of this regulation. The new request shall 
take effect as specified in paragraph (c) of this regulation and the prior 
request shall be deemed terminated when the new request takes effect. 
The payee may terminate the request by furnishing the payer a signed 
written notice of termination in all cases where the payee has furnished 
the payer a similar notice for federal purposes pursuant to Section 
3402(o) of the Internal Revenue Code of 1986. Where the payee has not 
furnished the payer a similar notice for federal purposes, the payer is not 
required to terminate the withholding of personal income tax. This writ- 
ten notice of termination shall take effect with respect to payments made 
more than 7 days after the date on which the notice of termination is re- 
ceived by the payer. At the election of the payer, the request may take ef- 
fect with respect to any payment made on or after the date on which such 
notice was received by payer. 

(e) Special Rules. For purposes of the Personal Income Tax Law: 

(1) An amount which is requested to be withheld pursuant to this sec- 
tion shall be deemed a tax required to be deducted and withheld under 
Secfion 13020 of the code. 

(2) An amount deducted and withheld pursuant to this secfion shall be 
deemed an amount deducted and withheld under Secfion 1 3020 of the 
code. 

(3) The term "wages" includes the gross amount of sick pay payment 
with respect to which there is in effect a request for withholding under 
this section. 

(4) The term "employer" includes a payer with respect to whom a re- 
quest for withholding is in effect under this section. 

(5) The term "employee" includes a payee with respect to whom a re- 
quest for withholding is in effect under this section. 

(6) The term "payroll period" includes the period of accrual with re- 
spect to which payments of sick pay which are subject to withholding un- 
der this secfion are ordinarily made. 

(f) Statements Required to Be Furnished to Payees. See Secfion 13050 
of the code and the regulafions thereunder for requirements relating to 
statements required to be furnished to payees. 

(g) Definitions. For purposes of this section: 

(1) The term "sick pay" means any payment made to an indixidual. 
which does not constitute wages (determined without regard to subdivi- 
sion (a) of Section 13028.6 of the code and this section), which is paid 
to an employee pursuant to a plan to which the employer is a party, and 
which constitutes remuneration or payment in lieu of remuneration for 
any period during which the employee is temporarily absent from work 
on account of personal injuries or sickness. The term "personal injuries 
or sickness" shall have the same meaning as ascribed thereto by Section 
105(a) of the Internal Revenue Code and the regulations thereunder. The 
term "sick pay" does not include any amounts either excludable from 
gross income under Section 104(a)(1), (2), (4) or (5), or Section l()5(b) 
or (c) of the Internal Revenue Code. An employer is not a party to the plan 
if the plan is a contract between employees only and a third party payer 



Page 151 



Register 97, Nos. 1-2; 1-10-97 



§ 4329-1 



BARCLAYS CALIFORNIA CODE OF REGULATIONS 



Title 22 



or the employer makes no contributions to provide sick pay benefits un- 
der the plan, even if the employer withholds amounts over to the third 
party payer. 

(2) The term "payee" means an individual who is a citizen or resident 
of the United States and who receives a sick pay payment. 

(3) The term "payer" means any person making a sick pay payment 
who is the employer (as defined in Section 13005 and in Section 13009 
of the code and regulations thereunder [except the reference in Section 
1 3009 to cash tips is not applicable]) of the payee. If, however, the person 
making the payment is acting solely as an agent for another person, the 
term "payer" shall mean the other person and not the person actually 
making the payment. 

(h) Special Rules for Sick Pay Pursuant to Certain Collective Bargain- 
ing Agreements. 

( 1 ) In the case of any sick pay paid pursuant to a collective bargaining 
agreement between employee representatives and one or more employ- 
ers which contains a provision specifying that Section 13028.6(c)(2) of 
the code is to apply to sick pay paid pursuant to such agreement and con- 
tains a provision for determining the amount to be deducted and withheld 
from each payment of sick pay, the following shall apply: 

(A) The requirements of Section 1 3028.6(a) of the code and this sec- 
tion that a request for withholding be in effect shall not apply. 

(B) The amount to be deducted and withheld from sick pay shall be de- 
termined according to the provisions of the agreement and not according 
to this section. This rule shall not, however, apply to payments enumer- 
ated in Section 1 3026 of the code (relating to employees incurring no in- 
come tax liability) and the regulations thereunder. 

(2) This section shall not apply unless the following are met: 

(A) Payer must be provided with the social security number of payee. 
The collective bargaining agreement may provide that employer furnish 
payer with this information, or payee may provide it to payer himself or 
herself. 

(B) Payer must be furnished with adequate information enabling him 
or her to determine whether payments under this section are subject to a 
collective bargaining agreement and the amount to be deducted and with- 
held pursuant to said agreement. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 13028.6, Unemployment Insurance Code. 

History 

1. New section filed 5-7-87; operative upon filing (Register 87, No. 20). 

2. Change without regulatory effect amending section filed 1-3-97 pursuant to 
section 1 00, title 1 , California Code of Regulations (Register 97, No. 1 ). 

§ 4329-1 . Voluntary Withholding Agreements. 

(a) In General. An employee and his or her employer may enter into 
an agreement under Section 13029 of the code to provide for the with- 
holding of income tax upon payments of amounts described in subdivi- 
sion (c) of this regulation. Such an agreement may be entered into under 
this section only if an agreement for the withholding of federal income 
tax has been entered into by the employee and his or her employer pur- 
suant to Section 3402(p) of the Internal Revenue Code of 1 954 and only 
with respect to amounts which are includable in the gross income of the 
employee under Section 17071 of the Revenue and Taxation Code. The 
agreement must be appHcable to all such amounts paid by the employer 
to the employee. The amount to be withheld pursuant to an agreement un- 
der Section 1 3029 of the code shall be determined under the rules con- 
tained in Section 13020 of the code. 

(b) Form and Duration of Agreement. 

(1) (A) Except as provided in subparagraph (B) of this paragraph, an 
employee who desires to enter into an agreement under Section 1 3029 of 
the code shall furnish the employer with a request for withholding of Cal- 
ifornia income tax which shall be signed by the employee and shall con- 
tain: 

(i) The name, address, and social security number of the employee 
making the request. 

(ii) The name and address of the employer. 

(iii) A statement that the employee desires withholding of California 



income tax. 

The furnishing of such a signed request for withholding of a California 
income tax shall constitute a request for withholding and shall be at- 
tached to, and constitute a part of, the employee's Federal Form W-4. 

(B) In the case of an employee who desires to enter into an agreement 
under Section 1 3029 of the code with his or her employer, if the employee 
performs services (in addition to those to be the subject of the agreement) 
the remuneration for which is subject to mandatory income tax withhold- 
ing by such employer, or if the employee wishes to specify that the agree- 
ment terminate on a specific date, the employee shall furnish the employ- 
er with a request for withholding which shall be signed by the employee, 
and shall contain: 

(i) The name, address and social security number of the employee 
making the request. 

(ii) The name and address of the employer. 

(iii) A statement that the employee desires withholding of California 
income tax. 

(iv) If the employee desires that the agreement terminate on a specific 
date, the date of termination of the agreement. 

If accepted by the employer as provided in subparagraph (C) of this 
paragraph, the request shall be attached to, and constitute part of. the em- 
ployee' s Form W-4. 

(C) No request for withholding under Section 13029 of the code shall 
be effective as an agreement between an employer and an employee until 
the employer accepts the request by commencing to withhold from the 
amounts with respect to which the request was made. 

(2) An agreement under Section 13029 of the code shall be effective 
for such period as the employer and employee mutually agree upon. 
However, either the employer or the employee may terminate the agree- 
ment prior to the end of such period by furnishing a signed written notice 
to the other. Unless the employer and employee agree to an earlier termi- 
nation date, the notice shall be effective with respect to the first payment 
of an amount in respect of which the agreement is in effect which is made 
on or after the first "status determination date" (January 1 , May 1 , July 
1, and October 1 of each year) that occurs at least 30 days after the date 
on which the notice is furnished. If the employee executes a new Form 
W-4, the request upon which an agreement under Section 1 3029 of the 
code is based shall be attached to, and constitute a part of, such new Form 
W-4. 

(c) ( 1 ) In General . Notwithstanding the exceptions to the definition of 
wages specified in Section 1 3009 of the code and the regulations thereun- 
der, the term "wages" includes the amounts described in paragraph 
(2)(A) of this subdivision with respect to which there is a voluntary with- 
holding agreement in effect under Secfion 13029 of the code. References 
elsewhere in this chapter to the definition of wages contained in Section 
13009 of the code shall be deemed to refer also to this subdivision. 

(2) Remuneration for Services. 

(A) Except as provided in subparagraph (B) of this paragraph, the 
amounts referred to in paragraph (1) of this subdivision include any re- 
muneration for services performed by an employee for an employer 
which, without regard to this subdivision, does not constitute wages un- 
der Section 1 3009 of the code. For example, remuneration for services 
performed by an agricultural worker or a domestic worker in a private 
home (amounts which are specifically excluded from the definition of 
wages by Section 13009(a) and (b) of the code, respecfively) are amounts 
with respect to which a voluntary withholding agreement may be entered 
into under Section 13029 of the code. 

(B) For purposes of this paragraph, remuneration for services shall not 
include amounts not subject to withholding under Section 1 3009(d) of 
the code (relating to remuneration for services for foreign government or 
international organization). Secfion 13009(h) (relating to remuneration 
other than in cash for service not in the course of employer' s trade or busi- 
ness), 13009(i) (relating to payments from or to certain tax-exempt 
trusts, or under or to certain annuity plans or bond purchase plans), 
13009(1) (relating to group-term life insurance), 13009(m) (relating to 
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moving expenses), or 1 3009(n)( 1 ) of the code (relating to tips paid in any 
medium otlier than cash). 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 13029, Unemployment hisurance Code. 

§ 4330-1 . Withholding for IVIiscellaneous Pay Periods of 
Less Than a Week. 

For purposes of computing the amount of tax required to be deducted 
and withheld pursuant to Section 13020 of the code, an employer may 
compute such tax as provided by Section 13030 of the code. 

NOTI;: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 13030, Unemployment Insurance Code. 

§ 4331-1 . Included and Excluded Wages. 

(a) If a portion of the remuneration paid by an employer to his or her 
employee for services performed during a payroll period of not more than 
3 1 consecutive days constitutes wages, and the remainder does not con- 
stitute wages, all the remuneration paid the employee for services per- 
formed during such period shall for purposes of withholding be treated 
alike, that is, either all included as wages or all excluded. The time during 
which the employee performs services, the remuneration for which under 
Section 1 3009 of the code constitutes wages, and the time during which 
he or she performs services, the remuneration for which under such sec- 
tion does not constitute wages, determine whether all the remuneration 
for services performed during the payroll period shall be deemed to be 
included or excluded. 

(b) If one-half or more of the employee's time in the employ of a par- 
ticular employer in a payroll period is spent in performing services the 
remuneration for which constitutes wages then all the remuneration paid 
the employee for services performed in that payroll period shall be 
deemed to be wages. 

(c) If less than one-half of the employee's time in the employ of a par- 
ticular employer in a payroll period is spent in performing services the 
remuneration for which constitutes wages, then none of that remunera- 
tion paid the employee for services performed in that payroll period shall 
be deemed to be wages. 

(d) The application of the provisions of subdivision (a), (b), and (c) of 
this regulation may be illustrated by the following examples: 

EXAMPLE (1). Employer B, who operates a store and a farm, em- 
ploys A to perform services in connection with both operations. The re- 
muneration paid A for services on the farm is excepted as remuneration 
for agricultural labor, and the remuneration for services performed in the 
store constitutes wages. Employee A is paid on a monthly basis. During 
the particular month, A works 120 hours on the farm and 80 hours in the 
store. None of the remuneration paid by B to A for services performed 
during the month is deemed to be wages, since the remuneration paid for 
less than one-half of the services performed during the month constitutes 
wages. During another month A works 75 hours on the farm and 120 
hours in the store. All of the remuneration paid by B to A for services per- 
formed during the month is deemed to be wages since the reinuneration 
paid for one-half or more of the services performed during the month 
constitutes wages. 

EXAMPLE (2). Employee C is employed as a maid by D, a physician, 
whose home and office are located in the same building. The remunera- 
tion paid C for services in the home is excepted as remuneration for do- 
mestic service, and the remuneration paid for C's services in the office 
constitutes wages. C is paid on a weekly basis. During a particular week 
C works 20 hours in the home and 20 hours in the office. All of the remu- 
neration paid by D to C for services performed during that week is 
deemed to be wages, since the remuneration paid for one-half or more 
of the services performed during the week constitutes wages. During 
another week C works 22 hours in the home and 15 hours in the office. 
None of the remuneration paid by D to C for services performed during 
that week is deemed to be wages since the remuneration paid for less than 
one-half of the services performed during the week constitutes wages. 

(e) The rules set forth in this regulation do not apply (1) with respect 
to any remuneration paid for services performed by an employee for his 



or her employer if the periods for which remuneration is paid by the em- 
ployer vary to the extent that there is no period which constitutes a payroll 
period within the meaning of Section 13008 of the code and Section 
4308-1 of these regulations, or (2) with respect to any remuneration paid 
for services performed by an employee for his or her employer if the pay- 
roll period for which remuneration is paid exceeds 31 consecutive days. 
In any such case withholding is required with respect to that portion of 
such remuneration which constitutes wages. 

NOTE: Authority cited: Sections 305 and 306. Unemployment Insurance Code. 
Reference: Section 13031, Uneinployment Insurance Code. 



Chapter 3. Withholding Exemptions 

§ 4340-1. Withholding Exemption Certificates. 

(a) Federal W^ Normally Used. On or before the date on which an 
individual commences employment with an employer, or on such other 
date as required by Internal Revenue Code regulations, the individual 
shall furnish the employer with a signed withholding exemption certifi- 
cate relating to marital status and the number of withholding exemptions 
claimed. An individual may claim additional withholding exemptions to 
the extent continuing deductions or state income tax credits would result 
in over withholding. For the requirements regarding the exemption from 
wage withholding, see subdivision (0 below. A federal withholding ex- 
emption certificate (Federal Form W-4) or Employment Development 
Department Form DE-4, or substantially similar forms, shall be used. 
For the purposes of this regulation references to Forms DE-4 or W-4 in- 
clude forms devised by an employer which are substantially similar to the 
DE-4 or W-4 or the combination thereof. 

(b) Federal Conformity. The terms of the Internal Revenue Code and 
the regulations issued thereunder as they apply to withholding exemption 
certificates shall also apply for state withholding purposes. An employer 
who reports certain withholding exempdon certificates to the Internal 
Revenue Service pursuant to 26 CFR Secfion 31.3402-1 (in general re- 
porting is required if the employee claims more than nine exemptions or 
claims a status exempting him or herself from withholding entirely) need 
not report such certificates to the state. The reporting of the certificates 
to the Internal Revenue Service shall satisfy state reporting requirements. 
A federal determination that a withholding exempdon certificate is inval- 
id or incorrect shall also be effecdve for state withholding purposes. 
Thus, if an employer is instructed by the Internal Revenue Service to 
withhold as though an employee were a single person claiming no ex- 
emptions, the employer must do likewise for state withholding purposes. 
If the Internal Revenue Service specifies marital status and the permissi- 
ble number of exemptions an employee may claim, such a federal deter- 
minadon shall also be effective for state withholding purposes. 

(c) If an employee has filed a federal Form W-4 for federal withhold- 
ing purposes and Employment Development Department Form DE-4 for 
state withholding purposes and both forms meet the reporting require- 
ments under 26 CFR Secdon 3 1 .3402-1 , the reporting of the federal form 
to the Internal Revenue Service shall sadsfy the state reporting require- 
ment. In the event the W— 4 is not reportable to the Internal Revenue Ser- 
vice but the DE-4 does meet the repordng requirements of 26 CFR Sec- 
don 31.3402-1, then such DE^ shall be filed with the Employment 
Development Department at the dme and as part of the employer's next 
Quarterly Wage Report (Form DE-6) due after receipt of said Form 
DE-4. 

(d) If the employee does not agree that the federal determinadon is cor- 
rect for state withholding purposes, the employee may request a review 
of his or her state withholding status. Such a review shall be requested in 
writing and directed to the Franchise Tax Board, Sacramento, California 
94240. The review shall be limited to whether the federal determinadon 
of withholding status or number of exemptions claimed is correct for state 
withholding purposes. The employee shall have the burden of showing 
the federal determination is incorrect for state purposes. The Franchise 
Tax Board shall notify the employer and employee in wridng of the deci- 
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sion on whether the federal determination as to withholding status is cor- 
rect for state purposes. If state withholding status differs from the federal 
determination, the notification to the employer and employee shall reflect 
the withholding status to which the employee is entitled and the permissi- 
ble number of withholding exemptions which may be claimed. The deci- 
sion shall be issued promptly after receipt of the request for review. The 
employee may file a new certificate for state withholding purposes but 
such certificate shall be subject to Internal Revenue Code regulations 
which concern the filing of new certificates after a federal determination 
of proper federal withholding status. 

(e) The Franchise Tax Board or the Employment Development De- 
partment may. by special direction in writing, require an employer to sub- 
mit a W-4 or DE-4 when such forms are necessary for the administration 
of the withholding tax programs. 

(f) The requirements for a complete exemption from state wage with- 
holding are the same as the federal requirements. An employer shall not 
deduct and withhold any tax under this part upon a payment of wages 
made to an employee if there is in effect, for federal income tax purposes, 
with respect to the payment a withholding exemption certificate fur- 
nished to the employer by the employee, pursuant to Section 3402(n) of 
the Internal Revenue Code and the applicable federal regulation Section 
26 CFR 31.3402(n)-l, which contains statements that: 

(A) The employee incurred no liability for federal income tax imposed 
under subtitle A of the Internal Revenue Code for his preceding taxable 
year; and 

(B) The employee anticipates that he will incur no liability for federal 
income tax imposed by subtitle A of the Internal Revenue Code for his 
current taxable year. 

Note. Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 13040, Unemployment Insurance Code. 

History 

1 . New section filed 10-22-8 1 ; effective thirtieth day thereafter (Register 8 1 , No. 
43). 

2. Change without regulatory effect amending subsections (c) and (d) filed 
1 1 -26-96 pursuant to section 1 00, title 1 , California Code of Regulations (Reg- 
ister 96, No. 48). 

§ 4343-1 . Supplemental Wage Payments. 

Note. Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 13043, Unemployment Insurance Code. 

History 
1 . Change without regulatory effect repealing section filed 3-30-93 pursuant to 
section 100, title 1, California Code of Regulations (Register 93, No. 14). 

Chapter 4. Reports, Returns, and 
Statements 

§ 4350-1 . statement for Employees. 

(a) If wages are subject to withholding of Disability Insurance, Volun- 
tary Plan Disability Insurance, or Income Tax, the written statement shall 
be furnished to an employee by an employer in triplicate. In addition to 
the information specified in Section 13050 of the code the statement shall 
include: 

( 1 ) The address, state employer account number and federal identifica- 
tion number of the employer; 

(2) The address of the employee; 

(3) All payments made directly by such employer under a wage contin- 
uation plan which constitute wages in accordance with Section 
4309-1 (b)(8)(A) of these regulations without regard to whether tax has 
been withheld on such amounts; 

(4) The abbreviation "CA" if the wages were subject to Section 13020 
of the code; and 

(5) The abbreviation "CASDI" if worker contributions were paid by 
the employee pursuant to Section 986 of the code; or 

(6) If wages were not subject to disability insurance contributions, 
show "CASDI O", or the abbreviation "VPDI" if worker contributions 
were paid by the employee pursuant to Section 3260 of the code. 



(b) The written statement required to be furnished to an employee by 
the einployer shall be a Federal Form "W-2" or similar statement pre- 
scribed by the department. 

(c) When a mistake is discovered on a statement given to the em- 
ployee, a corrected statement on Federal Form "W-2C" or similar state- 
ment prescribed by the department shall be furnished to the employee: 

( 1 ) To show the correct amount of wages, as defined in Section 1 3009 
of the code, if the amount of such wages entered on the statement fur- 
nished to the employee was incorrect, or 

(2) To show the amount actually deducted and withheld as tax under 
Section 13020 of the code if such amount is less or greater than the 
amount entered as tax withheld on the original statement furnished to the 
employee. 

(d) Extension of Time. 

( 1 ) For good cause shown upon written application by an employer, 
the department may grant an extension of time not exceeding 30 days in 
which to furnish to employees the statements required by this regulation. 
Each application for an extension of time under this subparagraph shall 
be made in writing, properly signed by the employer or his duly autho- 
rized agent, addressed to the Employment Development Department and 
shall contain a full recital of the reasons for requesting the extension, to 
aid the department in determining the period of the extension, if any, 
which will be granted. Such a request in the form of a letter to the depart- 
ment will suffice as an application. The application shall be filed on or 
before the date prescribed in subsection (a) of Section 13050 of the code 
for furnishing the statements required. In any case in which an employer 
is unable, by reason of illness, absence, or other good cause, to sign a re- 
quest for an extension, any person standing in close personal or business 
relationship to the employer may sign the request on his or her behalf, and 
shall be considered as a duly authorized agent for this purpose, provided 
the request sets forth a reason for a signature other than the employer's 
and the relationship existing between the employer and the signer. 

(2) An extension of time, not exceeding 30 days, within which to fur- 
nish any statement required by the code is granted to any employer with 
respect to any employee whose employment is terminated during the cal- 
endar year. In the case of intermittent or interrupted employment where 
there is a reasonable expectation on the part of both employer and em- 
ployee of further employment, there is no requirement that a written 
statement be immediately furnished the employee, but when such expec- 
tation ceases to exist, the statement must be furnished within 30 days 
from that time. 

Cross References. For provisions relating to the penalties provided for 
the willful furnishing of a false or fraudulent statement, or for the willful 
failure to furnish a statement, see Sections 21 17, 21 19, and 13052 of the 
code. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Sections 986, 3260, 13009, 13020 and 13050, Unemployment Insur- 
ance Code. 

History 

1. Amendment of text and Note filed 7-28-92; operafive 8-27-92 (Register 92, 
No. 31). 

2. Change without regulatory effect amending subsections (a) and (d)(l)-(2) filed 
1 1-5-92 pursuant to section 1 00, title 1 , California Code of Reguladons (Regis- 
ter 92, No. 45). 

§ 4353-1. Annual Report of Compensation Paid and Taxes 
Withheld. 

NOTE: Authority: Sections 305 and 306, Unemployment Insurance Code. Refer- 
ence: Secfion 13053, Unemployment Insurance Code. 

History 
1 . Change without regulatory effect repealing section filed 2-21-96 pursuant to 
section 100, title 1 , California Code of Regulations (Register 96, No. 8). 

§ 4355-1 . Report of Tips by Employee to Employer. 

(a) Requirement That Tips Be Reported. An employee who receives, 
in the course of his or her employment by an employer, tips which consti- 
tute wages as defined in Section 1 3009 of the code shall furnish to his or 
her employer a written statement, or statements, disclosing the total 
amount of such tips received by the employee in the course of his or her 
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employment by such employer. For provisions relating to the treatment 
of tips as wages for purposes of the tax under Section 1 3020 of the code, 
see Section 4309-3 of these regulations. Tips received by an employee 
in a calendar month in the course of his or her employment by an employ- 
er which are required to be reported to the employer must be so reported 
on or before the 10th day of the following month. Thus, tips received by 
an employee in January are required to be reported by the employee to 
his or her employer on or before the immediately succeeding February 
10. 

(b) Statement for Use in Reporting Tips. 

( 1 ) hi General. The written statement furnished by the employee to the 
employer in respect of tips received by the employee shall be signed by 
the employee and should disclose: 

(A) The name, address, and social security or identifying number of 
the employee. 

(B) The name and address of the employer. 

(C) The period for which, and the date on which, the statement is fur- 
nished. If the statement is for a calendar month, the month and year 
should be specified. If the statement is for a period of less than one calen- 
dar month, the beginning and ending dates of the period should be shown 
(for example, Jan. 1 through Jan. 8). 

(D) The total amount of tips received by the employee during the peri- 
od covered by the statement which are required to be reported to the em- 
ployer (see subdivision (a) of this regulation). 

(2) Form of Statement. 

(A) In General. No particular form is prescribed which must be used 
in all cases in furnishing the statement required by this regulation. Unless 
some other form is provided by the employer for use by the employee in 
reporting tips received by the employee, the form furnished by the Inter- 
nal Revenue Service may be used by the employee. 

(B) Forms Provided by Employers. Subject to certain conditions and 
limitations, an employer may provide a form or forms for use by his or 
her employees in reporting tips received by them. Any such form pro- 
vided for use by an employee, which is to be used solely for the purpose 
of reporting tips, shall meet all the requirements of paragraph ( 1 ) of this 
subdivision, and a blank copy of the form shall be made available to the 
employee for completion and retention by him or her. In lieu of a special 
form for tip reporting, an employer may provide regularly used forms 
(such as time cards) for use by employees in reporting tips. Any such reg- 
ularly used form must meet the requirements of paragraph ( 1 )(C) and (D) 
of this subdivision and shall contain identifying information which will 
assure accurate identification of the employee by the employer. Howev- 
er, a regularly used form may be used for the purpose of reporting tips 
only if, at the time of the first payment of wages (or within a short period 
thereafter) following the reporting of tips by the employee, the employee 
is furnished a statement suitable for retention by him or her showing the 
amount of tips reported by the employee for the period. This requirement 
may be met, for example, through the use of a payroll check stub or other 
payroll document regularly furnished by the employer to the employee 
showing gross pay, deductions, etc. 

(c) Period Covered by, and Due Date of, Tip Statement. 

( 1 ) In General. In no event shall the written statement furnished by the 
employee to the employer in respect of tips received by him or her cover 
a period in excess of one calendar month. An employer may, in his or her 
discretion, require the submission of a written statement in respect of a 
specified period of time, for example, on a weekly or biweekly basis, reg- 
ular payroll period, etc. An employer may specify, subject to the limita- 
tion in subdivision (a) of this regulation, the time within which, or the 
date on which, the statement for a specified period of time should be sub- 
mitted by the employee. For example, a statement covering a payroll pe- 
riod may be required to be submitted on the first (or second) day follow- 
ing the close of such payroll period. However, a written statement 
submitted by an employee after the date specified by the employer for its 
submission shall be considered as a statement furnished pursuant to Sec- 
tion 1 3055 of the code and this regulation if it is submitted to the employ- 
er on or before the 10th day following the month in which the tips were 
received. 



(2) Termination of Employment. If an employee's employment is be- 
ing terminated, a written statement in respect of tips shall be furnished 
by the employee to the employer at the time the employee ceases to per- 
form services for the employer. However, a written statement submitted 
by an employee after the date on which he or she ceases to perform ser- 
vices for the employer shall be considered as a statement furnished pur- 
suant to Section 13055 of the code and this regulation if the statement is 
submitted to the employer prior to the day on which the final payment of 
wages is made by the employer to the employee and on or before the 1 0th 
day following the month in which the tips were received. 
NOTE: Authority cited: Section 305 and 306, Unemployment Insurance Code. 
Reference: Section 13055. Unemployment Insurance Code. 

Chapter 5. Collections 

§4370-1. Liability for Tax. 

Every employer required to deduct and withhold the tax under Section 
13020 of the code from the wages of an employee is liable for the pay- 
ment of such tax whether or not it is collected from the employee by the 
employer. If the employer deducts less than the correct amount of tax. or 
fails to deduct any part of the tax. he or she is nevertheless liable for the 
correct amount of the tax. 

NOTE; Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 13070, Unemployment Insurance Code. 

History 

1. Change without regulatory effect amending section filed 1-7-97 pursuant to 
section 100, title 1, California Code of Regulations (Register 97, No. 2). 

§ 4371-1 . Failure to Withhold. 

NOTE: Authority cited: Sections 305 and 306, Unemployment Insurance Code. 
Reference: Section 13071, Unemployment Insurance Code. 

History 
1. Repealer filed 7-23-96; operative 8-22-96 (Register 96, No. 30). 



Division 3. Employment Services Programs 

Part 1. Employment and Employability 
Services 



Chapter 1. General Provisions and 
Definitions 

(No regulations adopted) 



Chapter 1.5. Employment Training Panel 
Article 1. General Provisions 

§ 4400. Definitions. 

As used in sections 4400-4499, inclusive, of these regulations: 

(a) "Apprentice" means an individual at least 16 years of age who is 
in training under apprenticeship standards and a written apprenticeship 
agreement pursuant to chapter 4 (commencing with section 3070) of di- 
vision 3 of the Labor Code. 

(b) "Costs of program administration" means those costs incurred by 
the panel in carrying out its responsibilities under chapter 3.5 of the Code, 
including costs of marketing, outreach, and research provided under con- 
tract to the panel, and which are not included in contracts to provide em- 
ployment training. 

(c) "Days" means calendar days unless otherwise specified as "work- 
ing" days. 

(d) "Demonstrable shortage means an insufficient number of workers 
trained to perform the particular skills required by participating employ- 
ers as a necessary part of doing business. 
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(e) "Director" means the Executive Director of the Employment 
Training Panel. 

(f) "Disabled individual" means any person who meets one of the fol- 
lowing criteria: 

(1) has a physical or mental impairment that substantially limits one 
or more of such person's major life activities; 

(2) has a record of such impairment; or, 

(3) is regarded as having such an impairment, and is likely to experi- 
ence difficulty in securing, retaining, or advancing in employment be- 
cause of such an impairment, and who can perform job with reasonable 
accommodation to his or her disability. Eligible contractors shall make 
reasonable accommodation to the known physical or mental limitations 
of an otherwise qualified disabled individual unless the applicant can 
demonstrate that the accommodation would impose an undue hardship 
on the operation of its program. 

(g) "Displaced worker" means a person who has been subjected to an 
involuntary layoff or separation from his or her employment, or has been 
separated from employment due to the established seniority practice of 
a collective bargaining agent, and who has not quit voluntarily or been 
dismissed for disciplinary reasons, or has received a written notice of lay- 
off from their current employer. 

(h) "Employment" means any full-time work, occupation, or trade, in 
which one is or may be engaged for wages, salary, or other forms of remu- 
neration that are customary for the occupation and the industry. Full- 
time employment means employment of at least 35 hours a week, for a 
period of 90 consecutive days, which period includes normal days not 
worked by the employee, such as a weekend and holidays, with a single 
employer, except for those occupations in which it is not customary for 
a worker to be employed 90 consecutive days with a single employer. In 
these latter cases, the probationary period panel may substitute a period 
similar to the probationary period customary to the occupation. The pro- 
bationary period shall not be less than 500 work hours and shall be com- 
pleted within a period of 150 days following the completion of training. 
The panel shall, upon the showing of good cause by the contractor, ex- 
tend the probationary period up to 272 days following the completion of 
training. Upon application and proof from the contractor, the panel may 
find that a less than 35-hour work week constitutes full-time employ- 
ment if any or all of the following conditions exist: 

(1) The less than 35-hour work week constitutes an entry level norm 
for a particular occupation and/or its classification in the locale where the 
employment is offered, and there is a reasonable probability that the em- 
ployee' s hours will be at or more than the 35 hours standard within 12 
months of the commencement of employment. 

(2) The less than 35-hour work week has been voluntarily requested 
by the employee for purposes of dependent care, or for other critical situ- 
ations peculiar to that employee. 

(3) The less than 35-hour work week is necessitated by special cir- 
cumstances confronting the employer and there is a reasonable probabili- 
ty that the employee's hours will be at or more than the 35 hours standard 
within 12 months of the commencement of employment. 

(4) For purposes of subsections ( 1 ), (2), and (3) the employee shall be 
offered and receive a benefit and compensation package commensurate 
on a prorata basis with that offered to other employees. In no event shall 
an employee's hours be used as reason for denying any such benefits or 
other compensation to that employee. 

(5) Upon proof by the contractor and a finding of good cause by the 
panel, the panel may find that less that 35 hours a week constitutes full 
time employment if the hours per week are customary for the industry, 
occupation and class of employment and the locale where the employ- 
ment occurs, and/or the hours are considered full-time employment for 
purposes of a collective bargaining agreement. In no event shall the hours 
permitted herein and in subsections ( 1 ), (2), and (3) be less than 25 hours. 
The days worked may be less than five, but shall be more than two. 

(6) If the hours as set forth in subsection ( 1 ) and (2) are not extended 
to 35 hours a work week within 12 months of the commencement of em- 
ployment, then 100 percent of the amount attributable to the cost of train- 



ing the less than 35 hour employee shall be returned, if paid, to the Em- 
ployment Training Panel, except as provided in subsection (9) below. 

(7) For purposes of implementation of this provision, subsection (1), 
(2). or (5) can be invoked only as part of training contracts. Subsection 
(3 ) can be invoked at any time from the enrollment of a trainee in training 
to the beginning of the effected trainee's period of employment follow- 
ing training. 

(8) The panel may. when granting an exemption to the 35-hour work 
week standard, withhold up to 100 percent of the amount attributable to 
the cost of training a less than 35 hours employee until the standard full- 
time employment has been achieved, but the monies shall not be deemed 
earned if full-time employment is not achieved within 12 months of the 
commencement of employment by the trainee. 

(9) The panel may, upon a showing of good cause by the contractor, 
deem earned whatever amount it finds to be reasonable for the less than 
35 hour employee if full-time employment has not been achieved within 
a 12 month period following the commencement of employment. 

(10) Where training received is for employment in the entertainment 
industry, an individual shall be deemed "retained in employment": 

(A) Upon completion of training, the individual completes 500 hours 
of work in a six-month period at a wage to be specified according to the 
trainee's particular vocation. 

(B) An extra six-month employment period in which to complete 500 
work hours shall be granted, after a review of each individual's case by 
the Panel, if it can be shown that one or more of the following triggers 
provide good cause for a six month extension: the cancellation of a televi- 
sion show or film; strikes or a threat of a strike; lockouts; the illness, preg- 
nancy or injury of the trainee; shooting delays caused by location prob- 
lems, permit problems, financing problems, equipment failure, illness or 
pregnancy of key cast or crew members, or disputes among parties in- 
volved in the production. 

(C) A trainee's employment is not to be limited to employment with 
a single industry employer; a trainee should be allowed to have multiple 
employers while compihng 500 work hours. 

(D) A trainee may be employed only by an employer or employers spe- 
cifically listed in the agreement while completing the 500 work hour re- 
quirement. 

(E) An employee may not be allowed to include, as part of the total 
hours worked, work performed as an independent contractor, unless the 
trainee maintains self-elected, unemployment insurance coverage. 

(i) "Facility" means one contiguous work site at the same geographic 
location. 

(j) "Group of employers" means 

( 1 ) two or more employers which combine efforts to form a consor- 
tium in order to meet the common training needs by specific occupational 
categories or address common training needs based on industrial trends, 
and/or 

(2) two or more employers which combine efforts whereby the prima- 
ry employer assumes liability for the Panel contract, with secondary 
agreements between the primary employer and the supplier employers 
(or both the primary employer and the secondary suppliers contract with 
the Panel), and trains the employees of one or more of its suppliers due 
to the special and unique needs of the primary employer, and/or 

(3) a professional association, trade association, or joint apprentice- 
ship training committee and/or 

(4) any economic development corporation which has been in exis- 
tence for more than one year and whose Board of Directors is composed 
of a majority of California employers eligible to participate in a Panel 
funded agreement. The Board of Directors must approve the Panel agree- 
ment. 

(k) [Repealed] 

(/) [Repealed] 

(m) "Labor market information" means economic, occupational, geo- 
graphic and demographic characteristics of the labor market that encom- 
passes population and labor force composition, industry and occupation- 
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al trends and outlook, job opportunities, hiring and training practices, 
skill requirements and trends, wages, labor force estimates, career lad- 
ders, and occupational supply and demand. 

(n) "Literacy training" means basic, job-related skills including math, 
reading, and language skills necessary for the trainee's job performance 
and employment retention in a job with definite career potential and 
long-term job security. 

(0) "Minority" refers to a person whose ethnic origin is: 

(1) Black: those individuals with black racial groups of Africa; 

(2) Asian American: those individuals of Chinese, Japanese, Korean, 
Okinawan, Thai, and Vietnamese, Southeast or Southwest Asian de- 
scent; 

(3) Hispanic American: those individuals of Mexican, Puerto Rican, 
Cuban, Central or South American descent; 

(4) Polynesian: those individuals of Hawaiian, Samoan, Tongan, Ta- 
hitian, Gilbertine, Fijian, and Guamanian descent; 

(5) American Indian or Alaskan Native: those individuals having ori- 
gins in any of the original peoples of North America; and, 

(6) Filipino: those individuals having origins in the peoples of the Phi- 
lippine Islands. 

(p) "Minority-owned business" means a business concern that is all 
of the following: 

( 1 ) At least 5 1 percent owned and operated by one or more minorities, 
or, if a publicly owned business, at least 51 percent of the stock of which 
is owned by one or more minorities; and, 

(2) Managed by, and the daily business operations controlled by, one 
or more minorities; and, 

(3)A sole proprietorship, partnership, or domestic corporation with its 
home office located in the United States that is not a branch or subsidiary 
of a foreign corporation, firm, or other business. 

(q) "Panel" means the organization inclusive of the appointed mem- 
bers and civil service staff of the Employment Training Panel. 

(r) "Payment earned" means the amount of ETP training cost reim- 
bursement a contractor is entitled to based on the final billing per trainee. 
For payment to be earned, the trainee must complete the minimum num- 
ber of training hours, and be retained in employment and paid the post- 
retention wage as specified in the ETP Agreement. 

(s) "Progress payment" means those partial payments that must be re- 
turned to the panel unless subsequently earned. 

(t) "Proprietary information" means information provided by an em- 
ployer to the panel relative to a company's favorable or unfavorable busi- 
ness conditions or financial circumstances, which, if disclosed, the em- 
ployer believes would provide an advantage to competitors or a 
disadvantage to the business or its employees. 

(u) [Repealed] 

(v) "Retained in employment" 

(1) Means the trainee has been retained in a job: 

(a) With definite career potential and a substandal likelihood of long- 
term job security, 

(b) Direcdy related to the training provided, and, 

(c) With a single employer for at least 90 days after the end of training 
unless it is not customary for a worker to be employed 90 consecutive 
days with a single employer; then a requirement of 500 hours of employ- 
ment during a period not to exceed 272 calendar days after completion 
of training shall be substituted. 

(2) For new hire trainees who have been placed in qualifying employ- 
ment after completion of training by a training agency and who do not 
complete 9Q-days of employment retention with the initial employer, the 
training agency may place the trainee in subsequent qualifying employ- 
ment with an ehgible employer for an addidonal 90 days within the term 
of the contract. 

(3) If a trainee voluntarily terminates his/her employment after the 
completion of training, but before the end of the applicable retention peri- 
od, the contractor will be reimbursed for that trainee if that trainee is 
employed by another eligible employer for the applicable retention peri- 
od for at least the same earnings as set forth in the Agreement. However, 



the Panel will reimburse for a trainee who is employed by another eligible 
employer for earnings which are less than required by the Agreement as 
long as the trainee's earnings are equal to the earnings required by Unem- 
ployment Insurance Code Section 10201(g) or, if applicable. Section 
10214.5(a)(1), and the trainee is using the skills for which he/she was 
trained. The retention with any subsequent employer must be within the 
term of the Agreement. 

(4) If after the compledon of training and before the end of the applica- 
ble retention period, the trainee has a break in employment necessitated 
by the Family Medical Leave Act (Government Code Section 12945.2) 
or an Act of God, the trainee shall be deemed to have completed the reten- 
tion period. 

(w) "Small business" means: 

A business concern in which the principal place of business is located 
in California and the owners (or officers in the case of a corporation) of 
such business are domiciled in California, which is independently owned 
and operated and has no more than 250 full-time employees. Special 
consideration may be given to a small business with 100 or fewer full- 
time employees. 

A "franchise" may be considered a small business if it meets the re- 
quirements sdpulated above and consists of an arrangement in which the 
owner of a trademark, trade name, or copyright licenses others, under 
specified conditions or limitations, to use the trademark, trade name, or 
copyright and the business reladonship between the two parties is an 
arm's-length reladonship between two independent contractors with 
their respective rights determined by a contract. 

For the purposes of this secdon, a company may not be considered a 
small business if it is a subsidiary corporation, "Subsidiary corporation" 
means a corporation that is subject to a parent corporation that has the 
power either directly or indirectly or through another corporation or se- 
ries of other corporations to elect a majority of its directors. 

(x) [Repealed] 

(y) "Training" consists of the dehvery of instructional experiences to 
develop and/or improve workforce skills and knowledge for jobs with 
definite career potential and the substantial likelihood of long-term job 
security. Training shall consist of at least 40 hours and be delivered as 
classroom, laboratory, technology-based distance training or structu- 
red-on-site-training (SOST). Each of these training methods is equally 
valuable in the delivery of training. The Panel may authorize training that 
varies from the minimum training hours requirement upon a showing of 
good cause by the proposed contractor. 

(1) Classroom training is formal instruction provided to a group of in- 
dividuals, in a classroom setting removed from the trainee's usual work 
environment, meeting regularly for training in a specific skill under the 
constant and direct guidance of a qualified trainer. 

(2) Laboratory training is "hands-on" instruction or skill acquisition 
conducted in a non-productive environment, or simulated work setting, 
under the direct training of a laboratory trainer that may require the use 
of specialized equipment or facilities by the trainee. The trainer's time 
during laboratory training must be dedicated exclusively to the instruc- 
tion of trainees. 

(3) One-hundred percent of reimbursement for videoconference and 
classroom/laboratory training for all trainees shall be earned only if 
100% of the required training hours are documented as delivered to at 
least one trainee. However, if Contractor's records do not substantiate 
that 100% of the required training hours were delivered, then Contractor 
will be reimbursed according to the highest percentage of training that 
has been substantiated as delivered to at least one trainee. 

Each trainee should complete 1 00% of the required videoconference 
and classroom/laboratory training hours. The Panel will not reimburse 
Contractor for a trainee who does not complete a minimum of 80% of the 
required videoconference and classroom/laboratory training. 

(4) Technology-based distance training is instruction provided 
through videoconference and/or computer-based training. This training 
should be provided in conjunction with classroom/laboratory instruc- 
tion. 
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(5) Videoconference training must comply witli tlie following trainer 
to trainee ratios: (1) forretrainees, 1 to 20; (2) for new hires, 1 to 15. Each 
videoconference training session shall be limited to no more than three 
sites. 

(6) Reimbursement for each completed CBT course shall be for the 
standard number of hours to complete that course, as designated by the 
vendor which developed the course. Reimbursement for CBT shall not 
be earned unless the following criteria are met: 

(A) The employer must assess that the type of training, specific 
course(s), and delivery method are appropriate for the occupation(s) be- 
ing trained through CBT; 

(B) The trainee must complete at least eighty percent (80%) of the spe- 
cified CBT course; and 

(C) At the completion of CBT, the employer must certify that the train- 
ee has achieved competency in the skills covered by the training. 

(7) SOST is supervised training conducted at an employer work site 
during normal working hours which allows the trainee to transfer and test 
knowledge/skills learned in the classroom/laboratory training to the 
worksite. 

(8) Reimbursement for SOST training shall not be considered earned 
unless one hundred percent (100%) of the trainer's time is accounted for 
as specified in the contract and includes specific activities: 

(A) At a minimum, the trainer's assistance must be customized to the 
needs of the individual trainees and, at the completion of SOST, the train- 
er must assess each trainee's attainment of competencies. 

(B) hi addition, the trainer may engage in and also account for the time 
spent in making specific SOST assignments to the trainee and the lime 
interacting with, coaching and continually evaluating and providing 
feedback to the trainee on his/her performance on SOST assignments. 

(z) "Training agency" means any public or private training entity, state 
or local school, or education agency that has been in existence for a mini- 
mum of two years preceding the application for panel funding, and has 
an established history of providing training and placement services to the 
public. 

(aa) "Veteran" means an individual who served on active duty for 
more than 1 80 days, and was discharged or was released from active duty 
because of a service-connected disability. Active duty refers to the full 
time duty in the Armed Forces. Any period of duty for training in the re- 
serves or National Guard, including authorized travel, during which an 
individual was disabled from a disease or injury incurred or aggravated 
in the line of duty, is considered "active" duty. 

(bb) "Woman-owned business" means a business concern that is all 
of the following: 

( 1 ) At least 5 1 percent owned and operated by one or more women or, 
in the case of publicly owned business, at least 5 1 percent of the stock of 
which is owned by one or more women, and, 

(2) Managed by, and the daily business operations controlled by, one 
or more women, and, 

(3) A sole proprietorship, partnership, or domestic corporation with its 
home office located in the United States that is not a branch or subsidiary 
of a foreign corporation, firm, or other business. 

(cc) "Written notification" means a document prepared by the em- 
ployer/contractor where a potential retrainee is currently employed, and 
received by the employee/retrainee either in person or by mail, stating 
that the employee will be laid off. This document may also be referred 
to as a Notice ofLayojf. A Notice of Layoff shall be issued in lieu of a 
certification for the need for retraining as specified in section 4441. 

(1) This notice shall contain, but is not limited to, the following infor- 
mation: 

(A) Name and address of the employer; 

(B) Employee name and social security number; 

(C) Employee job title; 

(D) Date notice was mailed or presented to the employee or the date 
of separation consistent with a collective bargaining agreement; 

(E) Date of impending layoff; and, 

(F) Employer signature. 



(2) The notice must have been issued by the employer and presented 
to the affected employee/retrainee by the time an application for funding 
is submitted to Employment Training Panel staff. 

(3) The notice shall indicate that the date of layoff is within two years 
of the date the application for funding is presented to the Panel. 

(4) The reason for issuance of the termination notification/notice of 
layoff shall be directly related to the employer's inability to provide con- 
tinued employment. 

(dd) "Enrollment" means the process of registering an employee with 
the Panel as an eligible participant in a Panel funded training program. 
Concurrent enrollment of any trainee in more than one Panel funded 
training program is prohibited. 

(ee) "Frontline worker" means an individual who directly produces or 
delivers goods or services, in accordance with the following standards: 

(1) An individual who is not exempt from payment of overtime com- 
pensation under state or federal law is a frontline worker; 

(2) An individual who is covered by a collective bargaining agreement 
is deemed a frontline worker; 

(3) An individual who is exempt from payment of overtime compensa- 
tion under state or federal law and is directly producing or delivering 
goods or services may be a frontline worker. 

The Panel will make a determination of exempt status on a case-by- 
case basis and at its sole discretion under Subsections (1) and (3) above. 
In so doing, the Panel will follow the standards for determining exempt 
status set forth in Labor Code Sections 515, 5 15.5, and 5 1 6 and the Wage 
Orders of the Industrial Welfare Commission. The Panel will also consult 
applicable state and federal wage and hour law guidelines published by 
the Division of Labor Standards Enforcement under the Department of 
Industrial Relations. (See DLSE Enforcement Manual at 
www.dir.ca.gov.) 

For purposes of Special Employment Training projects a fronthne 
worker may also be the owner of a business with at least one but less than 
10 full-time employees, whose primary duties consist of directly produc- 
ing or delivering goods or services. 

(ff) "Computer-based training" (CBT) is instruction which occurs 
when a trainee uses a computer to access and learn training material 
through computer-associated media, such as the internet, intranet, local 
area network, and CD-ROM. 

(gg) "Videoconference training" is live, interactive instruction pro- 
vided by a trainer through a video communications session between 2 or 
more locations. 

(hh) "Working poor" means workers who have full-time jobs and 
stable employment, but earn less than the ETP Minimum Wage under 
Section 10201(0 of the Unemployment Insurance Code. (See also. Sec- 
tion 4418.) These workers lack the essential job skills necessary to im- 
prove their employment opportunities. Their lack of job skills is often ac- 
companied by limited education and/or English-speaking skills. 

(ii) [Reserved] 

Oj) "High performance workplace" means a workplace where front- 
line workers are equipped with problem solving and decision-making 
skills that promote increased productivity. 

(kk) "Job creation" means a type of funding priority for projects that 
primarily train either of the following: 

(1) workers who are eligible to receive Unemployment Insurance 
benefits in Cahfornia; or who have exhausted eligibility for Unemploy- 
ment Insurance benefits payable from this state within the previous 24 
months; or 

(2) workers employed by a business that is locating in California or ex- 
panding its operations in this state. 

To qualify as a "job creation" project under the first prong of this defi- 
nition, the workers must be trained in job-related vocational skills that 
are necessary to attain a job with a California employer; 

To qualify under the second prong, the workers must be trained in job- 
related vocational skills that are necessary to attain a new job position 
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with a business that is locating in or expanding its operations in Califor- 
nia. 

(//) "Contractor" means the individual or entity responsible for satisfy- 
ing the duties and obligations set forth in a contractual agreement with 
ETP for training cost reimbursement. 

The Contractor may be an employer or group of employers. The Con- 
tractor may also be a training agency; a local Workforce Investment 
Board; or, a grant recipient or administrator under the Workforce Invest- 
ment Act of 1998 as further defined at Unemployment Insurance Code 
Section 10205(c). The agreement may be in the form of a Single Employ- 
er Contract (SEC) or a Multiple Employer Contract (MEC). 

(mm) "Multiple Employer Contract" (MEC) means an agreement with 
ETP for the reimbursement of training costs, wherein the Contractor's 
duties and obligations are assumed by a group of employers, training 
agency or other eligible Contractor on behalf of multiple participating 
employers. 

NOTE: Authority cited: Section 10205(m), Unemployment Insurance Code. Ref- 
erence: Sections 10200, 10201, 10201.5. 10202, 10202.5, 10203, 10204, 10205, 
10206, 10207, 10208, 10209, 10210, 10211, 10212.2, 10213, 10214, 10214.5, 
10214.7, 10214.9, 10215 and 10217, Unemployment Insurance Code; and Sec- 
tions 515, 515.5 and 516, Labor Code. 

History 

1. New section filed 4-12-91; operative 4-12-91 pursuant to Government Code 
section 11346.2(d) (Register 91, No. 18). 

2. New subsections (u) and (x) filed 8-19-91 ; operative 8-19-91 (Register 92, No. 
1). 

3. Amendment of subsections (y)-(y){3) filed 12-1-95; operative 12-1-95 pur- 
suant to Government Code section 1 1343.4(d) (Register 95, No. 48). 

4. Amendment of newly designated subsecfions (j)(l)-Ci)(3), repealer of subsec- 
tions (u) and (x), amendment of subsection (y), new subsection (y)(3) and sub- 
section renumbering, amendment of newly designated subsection (y)(4), new 
subsections (y)(5)-(y)(5)(B) and amendment of Note filed 7-19-96; operative 
7-19-96 pursuant to Government Code section 1 1343.4(d) (Register 96, No. 
29). 

5. Editorial coiTection of subsecfion (w) (Register 98, No. 21). 

6. Amendment of subsection (j)(3), new subsection (j)(4), amendment of subsec- 
tion (w), and amendment of Note filed 5-18-98; operative 5-18-98 pursuant 
to Government Code section 1 1343.4(d) (Register 98, No. 21). 

7. New subsection (dd) filed 7-7-98; operative 7-7-98 pursuant to Government 
Code section 1 1343.4(d) (Register 98, No. 28). 

8. New subsection (ee) and amendment of Note filed 12-8-99; operative 12-8-99 
pursuant to Government Code section 11 343.4(d) (Register 99, No. 50). 

9. Amendment and redesignation of former subsections (y)-(y)(5) to subsections 
(y)-(y)(8) and new subsections (ff) and (gg) filed 12-20-99 as an emergency; 
operative 12-20-99 (Register 99, No. 52). A Certificate of Compliance must be 
transmitted to OAL by 4-18-2000 or emergency language will be repealed by 
operation of law on the following day. 

10. Amendment of subsecfion (/) filed 4-17-2000 as an emergency; operative 
4-17-2000 (Register 2000, No. 1 6). A Certificate of Compliance must be trans- 
mitted to OAL by 8- 1 5-2000 or emergency language will be repealed by opera- 
fion of law on the following day. 

11. New subsecfions (v)(3)-(4) filed 4-25-2000; operative 4-25-2000 pursuant 
to Government Code secfion 1 1343.4(d) (Register 2000, No. 17). 

1 2. Certificate of Compliance as to 1 2-20-99 order transmitted to OAL 4-5-2000 
and filed 5-15-2000 (Register 2000, No. 20). 

1 3. Certificate of Compliance as to 4-1 7-2000 order, including repealer of subsec- 
tion (k), transmitted to OAL 8-1 1-2000 and filed 9-25-2000 (Register 2000, 
No. 39). 

14. Amendment of subsection (ee), redesignation and amendment of former sub- 
sections (ee)(a)-(c) as subsections (ee)(l)-(3), new subsections (ee)(4), (hh) 
and (ii) and amendment of Note filed 1-8-2001 as an emergency; operative 
1-8-2001 (Register 2001, No. 2). A Certificate of Compliance must be trans- 
mitted to OAL by 5-8-2001 or emergency language will be repealed by opera- 
tion of law on the following day. 

15. Certificate of Compliance as to 1 -8-200 1 order, including further amendment 
of subsecfion (ii) and new subsecfions (ii)(a)-(b), transmitted to OAL 5-8-2001 
and filed 6-20-2001 (Register 2001, No. 25). 

16. Amendment of subsecfion (/), new subsecfion (jj) and amendment of Note 
filed 9-27-2005; operative 9-27-2005 pursuant to Government Code section 
11343.4 (Register 2005, No. 39). 

17. Editorial correction of placement of subsecfion (jj) (Register 2005, No. 45). 

18. New subsecfions (kk)-(kk)(2) filed 4-19-2006; operafive 5-19-2006 (Regis- 
ter 2006, No. 16). 

19. Amendment of subsection (hh) and repealer of subsecfions (ii)-(ii)(b) filed 
5-17-2006; operative 6-16-2006 (Register 2006, No. 20). 



20. Repealer of subsection (/) and new subsections (//) and (mm) filed 6-28-2006; 
operative 7-28-2006 (Register 2006, No. 26). 

21. Amendment of subsections (ee)-(ee)(3), repealer of subsection (ee)(4) and 
amendment of Note filed 3-12-2007; operative 4-1 1-2007 (Register 2007, 
No. 11). 

22. Amendment of subsection (r) and Note filed 10-23-2007; operative 
1 1-22-2007 (Register 2007, No. 43). 



Article 2. Proposal Process 

§4401. Evaluation Process. 

NOTE: Authority cited: Section 10205(k), Unemployment Insurance Code. Refer- 
ence: Sections 10204, 10205(c), (d), (e), (f), (g). (i) and 10206, 10207. 10209, 
10210, 10214.5, Unemployment Insurance Code. 

History 

1. New secfion filed 4-12-91; operative 4-12-91 pursuant to Government Code 
section 11346.2(d) (Register 91, No. 18). 

2. Repealer filed 7-18-2007; operafive 8-17-2007 (Register 2007, No. 29). 

§ 4401 .1 . In-Kind Contributions. 

The Contractor must make In-Kind Contributions toward the cost of 
retraining. This requirement does not apply to new hire training. The 
Contractor is solely responsible for reporting In-Kind Contributions to 
ETP. 

(a) In Kind Contributions may be monetary or non-monetary but they 
must be in addition to the training costs reimbursed by ETP. In-Kind 
Contributions must demonstrate a commitment to the successful out- 
come of the retraining project. 

(b) A Single Employer Contractor must contribute at least 100 percent 
of the approved amount of ETP funding, except in the case of a small 
business with 100 or fewer full-time employees where the contribution 
must be at least 50 percent of the approved amount. 

(c) A Multiple Employer Contractor must contribute at least 50 per- 
cent of the approved amount of ETP funding based on the sum of all par- 
ticipating employer contributions to the retraining project as a whole, as 
well as any contributions that may be made by the Multiple Employer 
Contractor. 

(d) In-Kind Contributions may consist of wages and benefits paid to 
trainees during the hours of ETP-funded training. They may include out- 
of-pocket costs, such as one or more of the following: 

(1) One-time or ongoing assessment of training needs/results 

(2) Development of the retraining proposal or curriculum 

(3) Costs or fees that exceed the amount reimbursed by ETP 

(4) Facility and equipment usage directly attributable to the retraining 
project 

(5) Training textbooks, programs, aids and supplies 

(6) Lost production time during the hours of training 

(7) Wages paid to "replacement workers" during the hours of training 
In-Kind Contributions may also include the cost of training non-eligi- 
ble participants, and conducting on-the-job training in the same or simi- 
lar curriculum. They may not include costs paid by, or fees absorbed by, 
a subcontractor. 

(e) In-Kind Contributions may not include costs that result from a le- 
gal mandate. Nor may they include costs that are incurred in the course 
of complying with standards imposed by the law, or otherwise, such as 
one or more of the following: 

(1) professional or vocational licensing or certification 

(2) Job-related physical examination or drug screening 

(3) vocational safety training 

(4) equal employment opportunity training 

In-Kind Contributions may not include substantial contributions 

within the meaning of Section 4410. In addition, they may not include 

refundable "deposits" charged by the Contractor to a participating em- 

ployer(s) in order to ensure trainee participation or retention. 

NOTE: Authority cited: Section 10205(m), Unemployment Insurance Code. Ref- 
erence: Sections 10200(a)(1) and 10206(b), Unemployment Insurance Code. 

History 
1. New section filed 6-28-2006; operafive 7-28-2006 (Register 2006, No. 26). 
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§ 4401.5. Employer Eligibility. 

(a) An employer is eligible for Panel funding for purposes of retraining 
or new hire placement of trainees if it is subject to payment of the Califor- 
nia Unemployment Insurance (UI) tax. 

(b) A public entity or nonprofit organization that has elected an alter- 
nate method of funding its liability for unemployment insurance benefits 
is only eligible as a "participating employer" for the placement of new 
hire trainees under a Multiple Employer Contract. This limited eligibility 
is for the purpose of "incidental placements" that will be capped at 20% 
of the total trainee population. This cap will be applied by ETP to the 
number of trainees who have completed training and retention and 
reached the applicable Minimum Wage, at the time of fiscal closeout for 
the training project as a whole. 

(c) The MEC contracting entity is responsible for ensuring that each 
participating employer is either subject to payment of the California UI 
tax as set forth in Subsection (a), or is within the 20% cap in Subsection 
(b), of this regulation. However, a MEC contracting entity cannot consid- 
er incidental placements in evaluating the new-hire training needs of an 
occupation or industry. Instead, it must design a training project that will 
address the shortage of workers identified by an employer advisory 
board, as set forth in Section 4406. 

(d) Federal agencies are not eligible as employers or participating em- 
ployers for any purpose, including incidental placements. 

NOTE: Authority cited: Section 10205(m), Unemployment Insurance Code. Ref- 
erence: Sections 10201(b), Unemployment Insurance Code. 

History 

1. New section filed 5-18-98; operative 5-18-98 pursuant to Government Code 
section 1 1343.4(d) (Register 98, No. 21). 

2. Editorial correction printing inadvertently omitted section (Register98, No. 25). 

3. Amendment of section and Note filed 7-18-2007; operative 8-17-2007 (Reg- 
ister 2007, No. 29). 

§ 4402. Application Process. 

NOTE: Authority cited: Section 10205(k) and 10205(/), Unemployment Insurance 
Code. Reference: Section 10205(c), (d), (e), (i), 10206(a)(1), (c), (d), (e), (f), and 
10207(a), Unemployment Insurance Code. 

History 

1. New section filed 8-19-91; operative 8-19-91 (Register 92, No. 1). 

2. Repealer filed 7-18-2007; operative 8-17-2007 (Register 2007, No. 29). 

§ 4402.1 . Contractor Meetings. 

NOTE: Authority cited: Section 10205(/), Unemployment Insurance Code. Refer- 
ence: Section 10200, Unemployment Insurance Code. 

History 

1. New section filed 12-4-97; operative 12-4—97 pursuant to Government Code 
section 1 1343.4(d) (Register 97, No. 49). 

2. Repealer filed 8-9-2006; operative 9-8-2006 (Register 2006, No. 32). 

§ 4402.2. Critical Proposal. 

(a) The Panel recognizes that certain applications/proposals for Panel 
funding are uniquely critical to the California economy, and therefore the 
development of such applications/proposals must be expedited. 

(1) The Executive Director determines if an application/proposal 
meets the criteria specified in subsection (2) for immediate attention. 
Such a project will be designated as a "Critical Proposal", and the devel- 
opment of that project will be given priority over other projects. 

(2) "Critical Proposals" are proposals that are part of a California eco- 
nomic development effort that involves local and State entities endeavor- 
ing to add or retain California jobs, by providing support and incentives 
for businesses that are: 

(A) expanding within California through the addition of new jobs as 
a result of a new product or new business function; or 

(B) moving operations from out-of-state to California; or 

(C) adding a new facility in California; or 

(D) considering relocation of a California facility or operation to a 
location outside of California. 

(3) Critical Proposals shall be initiated by a participating State of 
California economic development entity (such as the Labor and Work- 
force Development Agency or California Business Investment Services 
[CalBIS]) that shall submit to ETP a written description of the project, 



including a list of participating State and local agencies, other incentives 
offered, and a description of the anticipated result of the ETP funding to 
the proposed contractor on the local or State economy. 

(b) The Panel may modify the following requirements for Critical Pro- 
posals on a case-by-case basis: 

(1) Substantial contribution requirement, provided in 22 CCR § 4410, 
including, but not limited to, cases where a California business currently 
subject to a substantial contribution proposes to expand an existing facil- 
ity by adding and training new employees for a new product line or busi- 
ness function 

(2) Limit on literacy training hours, provided in 22 CCR § 4420, in 
cases where the business has employees with limited English skills and 
demonstrates that their employees require an amount of literacy training 
which exceeds the limit specified in 22 CCR § 4420 

(3) Turnover rate, provided in 22 CCR § 4417, including, but not lim- 
ited to, situations where an out-of-state business is moving to California 
and the business' turnover rate immediately prior to the announcement 
of the move meets the criteria set out in 22 CCR § 4417 

(4) Out-of-state vendor hmitation, provided in 22 CCR § 4421, in- 
cluding, but not limited to, cases where an out-of-state business is mov- 
ing its equipment (as well as its business) to California and the only 
people experienced with the equipment are the business' former em- 
ployees who are located outside California 

(5) Definition of laboratory training, provided in 22 CCR § 4400 (y), 
including, but not limited to, situations where a business must comply 
with industry-specific federally-mandated criteria for the delivery of 
training. 

(6) Training recordkeeping requirements, provided in 22 CCR § 4442, 
including, but not limited to, cases where a business must comply with 
industry-specific federally-mandated criteria for record keeping. 
NOTE: Authority cited: Section 10205(m), Unemployment Insurance Code. Ref- 
erence: Secdons 10200(b) and 10205(k), Unemployment Insurance Code. 

History 

1. New section filed 5-18-98; operative 5-18-98 pursuant to Government Code 
section 1 1 343.4(d) (Register 98, No. 21). 

2. Amendment of section and Note filed 8-17-2004 as an emergency; operative 
8-1 7-2004 (Register 2004, No. 34). A Certificate of Compliance must be trans- 
mitted to OAL by 12-15-2004 or emergency language will be repealed by op- 
eration of law on the following day. 

3. Cerrificate of Compliance as to 8-17-2004 order transmitted to OAL 
1 1-12-2004 and filed 12-27-2004 (Register 2004, No. 53). 

§ 4403. Coordination with Other Agencies. 

NotE: Authority cited: Section 10205(m), Unemployment Insurance Code. Ref- 
erence: Sections 10200(a)(4), 10200(c), 10204(a) and (c), 10205(c) and 10214.5, 
Unemployment Insurance Code; and Title 29, U.S.C. Section 794(d). 

History 

1. New section filed 4-12-91; operative 4-12-91 pursuant to Government Code 
section 11346.2(d) (Register 91, No. 18). 

2. Amendment of section and Note filed 9-27-2005; operative 9-27-2005 pur- 
suant to Government Code section 11 343 .4 (Register 2005, No. 39). 

3. Repealer filed 8-9-2006; operative 9-8-2006 (Register 2006, No. 32). 

§ 4403.1 . Apprenticeship Training. 

(a) The Panel shall not fund training projects that replace, parallel, sup- 
plant, compete with or duplicate existing apprenticeship programs. 

(b) The Panel may fund pre-apprenticeship training projects designed 
to prepare trainees for further training in trades that have a Division of 
Apprenticeship Standards (DAS)-approved apprenticeship program. 
The pre-apprentice must enroll in such a program, for the relevant trade, 
upon completion of the ETP-funded training. The requirement for en- 
rollment in a DAS-approved apprenticeship program may be waived by 
the Panel at its discretion, on a case-by-case basis, where: 

( 1 ) the pre-apprentice cannot enroll in a DAS-approved program in 
a timely manner, such as when the relevant trade is impacted for new 
hires, or 

(2) the pre-apprentice cannot pass the qualifying test required for en- 
rollment in a DAS-approved program. 

(c) The Panel may fund post-apprenticeship training projects de- 
signed to upgrade the skills of journey-level workers. In order to qualify 
for this training, the journey-level worker must have: 



• 



• 
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( 1 ) completed a DAS-approved apprenticeship program for that trade, 
or 

(2) worked in the relevant trade for a period of time equivalent to the 
training period required under a DAS-approved apprenticeship program 
for that trade. 

NOTH; Authority cited; Section 10205(m), Unemployment Insurance Code. Ref- 
erence: Section 10200(a)(4), Unemployment Insurance Code. 

History 

1. New section filed 9-27-2005; operative 9-27-2005 pursuant to Government 
Code section 1 1343.4 (Register 2005, No. 39). 

§ 4404. Collective Bargaining Agreements. 

(a) Prior to presenting an application for a proposed training project 
to the panel, the contractor shall notify the appropriate collective bargain- 
ing agent which represents workers for whom training is proposed of its 
intent to apply for Panel funding. The notice of intent shall contain the 
information regarding the proposed training, the impacted employee 
population, the name of the collective bargaining agent, and the effective 
date of the application. 

(b) Upon receipt of the notice of intent pursuant to subdivision (a), the 
labor organization representing effected workers shall notify the panel, 
in writing, of its concurrence with the contractor's proposal. The written 
notification shall be signed by an authorized representative of the collec- 
tive bargaining agent and received by the panel prior to further develop- 
ment of the agreement. The labor organization shall have the opportunity 
to participate in the agreement's development. 

NOTE: Authority cited: Section 10205(k), Unemployment Code. Reference: Sec- 
tion 10205(e), Unemployment Insurance Code. 

History 
1. New section filed 4-12-91; operative 4-12-91 pursuant to Government Code 
section 1 1346.2(d) (Register 91, No. 18). 

§ 4405. Funding Limitations. 

(a) In order to make Panel funds available to the greatest number of 
trainees, the Panel may impose funding restrictions on contracts and/or 
establish certain funding priorities. Any funding restrictions or applica- 
tion of priorities shall reflect statutory criteria and may include, but are 
limited to, the following: 

(1) Setting dollar caps on contracts and limiting the term of training 
projects. 

(2) Requiring contractors to contribute a specified dollar amount to 
each contract in addition to in kind contributions and substantial contri- 
butions provided for both in the law and these regulations. 

(3) Assigning priority to contracts proposing training for new hire and 
recently hired trainees. 

(4) Assigning priority to small business and/or industries. 

NOTE: Authority cited: Section 10205(/), Unemployment Insurance Code. Refer- 
ence: Sections 10205(c), (d), (j), (k), 10206(b), 10207(b), 10213 and 10213.5, Un- 
employment Insurance Code. 

History 

1. New section filed 4-12-91; operative 4-12-91 pursuant to Government Code 
section 11346.2(d) (Register 91, No. 18). 

2. Repealer and new section filed 7-19-96; operative 7-19-96 pursuant to Gov- 
ernment Code section 1 1343.4(d) (Register 96, No. 29). 

§ 4406. New Hire Training. 

Panel approval for "new hire training" as defined in Unemployment 
Insurance Code Section 10201(g) is subject to the following: 

(a) The cost-per-trainee for new hire training shall not exceed the av- 
erage cost-per-trainee paid during the prior Fiscal Year for all completed 
new hire training projects. The Panel may waive this cap on a case-by- 
case basis if post-retention earnings are set at an amount that is propor- 
tionately higher than the ETP new-hire minimum earnings in effect at the 
time of Panel approval. 

(b) Training must be in job-related skills for a specific occupation in 
a given industry or for specialized occupations across an industry spec- 
trum. In either case, the training must be for occupations with a demon- 
strable statewide or local shortage of workers. 

(c) Training may include generic vocational skills such as office au- 
tomation or customer service as an ancillary component of the overall 



curriculum for training in skills needed by a specific or specialized oc- 
cupation. 

(d) The Contractor must demonstrate to the satisfaction of the Panel 
that it has established a plan for recruiting eligible trainees and prospec- 
tive participating employers; and, an employer advisory board with pro- 
spective participating employers as members. 

(e) The employer advisory board must give the Contractor guidance 
on which job-related skills are needed in the specific or specialized oc- 
cupations, and information about the shortage of workers in said occupa- 
tions. It must also provide an ongoing evaluation of the curriculum and 
other material aspects of the training project. 

NOTE; Authority cited: Section 10205(m), Unemployment Insurance Code. Ref- 
erence: Sections 10200(a). 10205(b), (c) and (e), 10209(a) and (g) and 10210(b), 
Unemployment Insurance Code. 

History 

1. New section filed 8-19-91; operative 8-19-91 (Register 92, No. 1 ). 

2. Amendment of subsection (a), repealer and new subsections (a)(1) and (a)(2), 
and new subsection (a)(3) filed 3-9-93; operative 3-9-93 (Register 93, No. 1 1 ). 

3. Repealer and new section filed 12-4-97; operative 12-4-97 pursuant to Gov- 
ernment Code section 1 1343.4(d) (Register 97, No. 49). 

4. Repealer and new section filed 6-28-2006; operative 7-28-2006 (Register 
2006, No. 26). 

§ 4407. Small Business Projects. 

NoTE; Authority cited: Section 10205(/), Unemployment Insurance Code. Refer- 
ence: Sections 10200, 10204(a) and (b), 10210, 10212(d), 10213 and 10213.5, Un- 
employment Insurance Code. 

History 

1. New secfion filed 4-12-91; operative 4-12-91 pursuant to Government Code 
section 11346.2(d) (Register 91, No. 18). 

2. Repealer of subsections (a)-(a)(3), subsecdon relettering and amendment of 
Note filed 7-19-96; operative 7-19-96 pursuant to Government Code section 
11 343.4(d) (Register 96, No. 29). 

3. Amendment of section heading, section and Notk filed 1-8-2001 as an emer- 
gency; operaUve 1-8-2001 (Register 2001 , No. 2). A Certificate of Compliance 
must be transmitted to OAL by 5-8-2001 or emergency language will be re- 
pealed by operation of law on the following day. 

4. Reinstatement of section as it existed prior to 1-8-2001 emergency amendment 
by operation of Government Code section 1 1346.1(f) (Register 2001, No. 25). 

5. Repealer filed 3-12-2007; operative 4-1 1-2007 (Register 2007, No. 11). 

§ 4407.1 . Small Business Owners. 

(a) A proposal to train the employees of a small business may include 
training for the owner of the business provided the following criteria are 
met: 

(1) The business employs 100 or fewer full-time employees, exclud- 
ing the owner. 

(2) The owner is an individual having all or a substantial (at least 20%) 
financial investment in the business, and is directly involved full-time in 
the day-to-day operation of the business. 

(3) The owner is not subject to the ehgibility provisions of § 10201(c) 
of the Unemployment Insurance Code. 

(4) At least one employee must participate in training along with the 
owner of the business. 

(5) The business is participating in the Panel's Small Business Pilot 
Project. 

(b) Training for small business owners under this section is not limited 
to business management skills. 

(c) For purposes of this regulation, the Small Business Pilot Project is 
the Panel's pilot project which will test an expedited application and con- 
tract development process designed to allow a greater number of small 
businesses with 100 or fewer employees to participate in Panel-funded 
training. 

NoTE; Authority cited: Section 1 0205(m), Unemployment Insurance Code. Ref- 
erence: Secdons 10200(a), 10201(c) and 10203, Unemployment Insurance Code. 

History 

1 . New section filed 1 1-1 8-2002 as an emergency; operative 11-1 8-2002 (Regis- 
ter 2002, No. 47). A Certificate of Compliance must be transmitted to OAL by 
3-1 8-2003 or emergency language will be repealed by operation of law on the 
following day. 

2. Cerdficate of Compliance as to 11-18-2002 order transmitted to OAL 
3-18-2003 and filed 4-28-2003 (Register 2003, No. 18). 
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§ 4408. California Career Ladders to the 21st Century 
Training. 

NOTE: Authority cited: Section 10205(m), Unemployment Insurance Code. Ref- 
erence: Sections 10200, 10201(c) and (f) and 10213, Unemployment Insurance 
Code. 

History 

1. New section filed 8-19-91; operative 8-19-91 (Register 92, No. 1). 

2. Amendment of section heading, section and Ncm; filed 1 1-6-2001 as an emer- 
gency: operative 11-6-2001 (^Register 2001. No. 45). A Certificate of Com- 
pliance must be transmitted to OAL by 3-6-2002 or emergency language will 
be repealed by operation of law on the following day. 

3. Certificate of Compliance as to 1 1-6-2001 order transmitted to OAL 3-6-2002 
and filed 4-16-2002 (Register 2002. No. 16). 

4. Repealer filed 8-9-2006-, operative 9-8-2006 (Register 2006, No. 32). 

§ 4409. Special Employment Training Projects. 

(a) The Panel may allocate up to ten (10) percent of the annually avail- 
able training funds for Special Employment Training (SET) projects to 
improve the skills and employment security of frontline workers, as de- 
fined in Section 4400(ee), who earn at least the state average hourly 
wage. 

( 1 ) SET projects are not subject to the out-of-state competition re- 
quirement specified in Section 4416. 

(2) SET trainees are not subject to the eligibility provision of Sec- 
tion 10201(c) of the Unemployment Insurance (UI) Code. 

(3) The Panel shall identify industries and occupations that are priori- 
ties for funding as a SET project, in the annual Strategic Plan. 

(4) Each SET project shall be funded for no more than $500,000, al- 
though the Panel may waive the cap for individual SET projects on a 
case-by-case basis. 

(5) Each SET project must result in full-time employment, for all 
trainees who successfully complete training, except those receiving 
small business skills training as provided under subsection (b). 

(6) The Panel may also fund SET projects for frontline workers who 
earn less than the state average hourly wage, but at least the ETP Mini- 
mum Wage under Section 10201(0 of the Unemployment Insurance 
Code, if they have at least two barriers which prevent them from fully 
participating in the labor force. Barriers may include mental or physical 
disability, illiteracy, limited English proficiency, limited math skills, or 
some similar impediment. 

Notwithstanding the limitations under Section 4420, the Panel may 
fund the same number of basic skills and literacy training hours as are 
funded for vocational skills training, on a per-trainee basis. 

(b) The Panel may fund a SET project in a High Unemployment Area. 
In that case, trainees may earn less than the state average hourly wage. 
High Unemployment Area trainees must earn at least the ETP Minimum 
Wage. However, the Panel may waive the minimum wage requirement 
and/or modify the standard retention period for frontline workers in a 
High Unemployment Area on a case-by-case basis. (See Section 4429.) 

(c) The Panel may fund entrepreneurial training as a SET project for 
small business owner(s) who meet the definition of "frontline workers" 
at Section 4400(ee). In addition, the business must qualify as an "employ- 
er" within the meaning of Section 10201(b) of the Unemployment Insur- 
ance Code. 

(1) The following definitions apply, for the purpose of entrepeneurial 
training: 

(A) "Owner" means one or more individuals who each have a substan- 
tial (at least 20 percent) financial investment in the business, and direct 
full-time involvement in the day-to-day operations of the business. The 
spouse of an "owner" also qualifies if he or she has direct full-time in- 
volvement in the day-to-day operations. 

(B) "Employee" means an individual who was employed full time 
prior to the first day of traiiung for the owner(s). An employee cannot be 
leased or assigned from a temporary employment agency or other provid- 
er. 

(2) The owner(s) shall not be counted in meeting the requirement for 
less than ten full-time employees. 

(3) Wages after training are not relevant to small business owner train- 
ing, since owners typically do not receive an hourly wage. 



(4) The entrepreneurial training must be in business management and/ 
or related skills including but not limited to development, business and/or 
marketing plan, tax requirements, and permit or licensing procedures. 

(3) The business must employ at least the same number of full-tiine 
employees on the 91st day after the owner's training, as were employed 
at the start of training. ETP may waive or modify this requirement on a 
case-by-case basis, for good cause. 

(d) A training proposal developed and approved under this section 
shall meet all Panel requirements not otherwise modified or exempted by 
this section. 

NOTE: Authority cited: Section 10205(m), Unemployment Insurance Code. Ref- 
erence: Secfions 10200(a), 10201(c) and (f) and 10214.5, Unemployment Insur- 
ance Code. 

History 

1. New section filed 12-4—97; operative 12-4-97 pursuant to Government Code 
secdon 1 1343.4(d) (Register 97, No. 49). For prior historv, see Register 96, No. 
29. 

2. Editorial correction of subsection (b)(6)(E) (Register 99, No. 50). 

3. Amendment of subsections (b)(1) and (b)(5)(F) filed 12-8-99; operative 
12-8-99 pursuant to Govemment Code section 1 1343.4(d) (Register 99, No. 50). 

4. Amendment of section and Nt)TH filed 1-8-2001 as an emergency; operative 
1-8-2001 (Register 2001. No. 2). A Certificate of Compliance must be trans- 
mitted to OAL by 5-8-2001 or emergency language will be repealed by opera- 
tion of law on the following day. 

5. Certificate of Compliance as to 1-8-2001 order, including further amendment 
of subsections (a)(5)(C) and (a)(6), transmitted to OAL 5-8-2001 and filed 
6-20-2001 (Register 2001, No. 25). 

6. Amendment of subsection (a), repealer of subsections (a)(5)-(a)(5)(C) and sub- 
.section renumbering filed 1 1-6-2001 as an emergency; operative 1 1-6-2001 
(Register 2001, No. 45). A Certificate of Compliance must be transmitted to 
OAL by 3-6-2002 or emergency language will be repealed by operation of law 
on the following day. 

7 . Certificate of Compliance as to 1 1-6-2001 order transmitted to OAL 3-6-2002 
and filed 4-16-2002 (Register 2002, No. 16). 

8. Amendment filed 5-17-2006; operative 6-16-2006 (Register 2006, No. 20). 

§ 4409.1. Participating Employer Contributions. 

(a) A Multiple Employer Contractor may charge a participating em- 
ployer(s) for training-related costs that are not reimbursed by ETP if the 
charge is compliant with the procedures set forth herein. 

(b) A Multiple Employer Contractor may charge any of the following: 

(1) A refundable deposit designed to ensure trainee participation or 
retention, which may not be included as in-kind contributions under the 
ETP Agreement. (See Section 4401.1(e).) 

(2) A nonrefundable deposit as needed to conduct training needs as- 
sessments or provide other training-related services that go beyond the 
scope of funding under the ETP Agreement; 

(3) A nonrefundable deposit to reimburse the Multiple Employer Con- 
tractor for out-of-pocket training costs incurred when a trainee does not 
satisfy the requirements for funding under the ETP Agreement, which 
may be billed to the participating employer(s) only after ETP has deter- 
mined that payment cannot be earned for the trainee. (See Section 
4400(r).) 

(c) The charge must be consensual between the Multiple Employer 
Contractor and participating employer(s) as memorialized in a writing 
signed by both parties. Tlie Panel is not a party to this agreement although 
it runs collateral to the ETP Agreement. 

(d) The Multiple Employer Contractor must receive the Panel's prior 
review and written approval for this "collateral agreement" and any other 
writing conveyed by the Multiple Employer Contractor to a participating 
employer(s) that references the ETP program or uses the ETP name or 
logo. 

(e) Panel approval of a collateral agreement regarding a charge will 
only be granted if the nature of the charge is clearly identified consistent 
with subsection (b) above. Also, if the Multiple Employer Contractor in- 
tends to refer any unpaid charge to a collection agency, a notice to that 
effect must be clearly set forth in the collateral agreement as a condition 
of approval. 

(f) In no event may charges to a participating employer(s) duplicate 
ETP funding. In no event may a trainee(s) be assessed any portion of di- 
rect or related costs for training funded under an ETP Agreement. 
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NOTH: Authority cited: Section 10205(m), Unemployment Insurance Code. Ref- 
erence: Sections 10200 and 10205, Unemployment Insurance Code. 

History 

1 . New section filed 4-17-2000 as an emergency; operative 4-1 7-2000 (Register 
2000, No. 16). A Certificate of Compliance must be transmitted to OAL by 
8-15-2000 or emergency language will be repealed by operation of law on the 
following day. 

2. Certificate of Compliance as to 4-17-2000 order transmitted to OAL 
8-1 1-2000 and filed 9-25-2000 (Register 2000, No. 39). 

3. Amendment of section heading, section and Notk filed 10-23-2007; operative 
1 1-22-2007 (Register 2007, No. 43). 

§4410. Substantial Contributions. 

(a) For retraining projects, every employer must make a substantial 
contribution toward the cost of training, in the amount of: 

(1) Not less than 15% of the total training and administrative costs 
funded by the Panel, exclusive of in-kind contributions, if payment was 
earned for retraining at the same facility in the amount of $250,000 or 
more within the previous five years. However, this substantial contribu- 
tion may not exceed 30%. 

(2) Not less than 30% of the total training and administrative costs 
funded by the Panel, exclusive of in-kind contributions, if the employer 
made a substantial contribution under a prior or active ETP Agreement 
within the previous five years. However, this substantial contribution 
may not exceed 50%. Additionally, the Panel may decrease this substan- 
tial contribution, to no less than 15%, but only upon a showing of good 
cause by the employer. 

(b) The following definitions of terms apply to substantial contribu- 
tions at all levels: 

(1) The term "facility" is defined in Section 4400(i). 

(2) The term "payment earned" is defined in Section 4400(r). 

(3) The term "ETP Agreement" means a single contract or Multiple 
Employer Contract (MEC) that sets forth performance standards for pay- 
ment earned. 

(4) The term "employer" has the same meaning as in Unemployment 
Insurance Code Section 10201(a). As used herein, employer includes 
any "participating employer" under a MEC. The identity of the employer 
shall be based on the California Employer Account Number (CEAN) as- 
signed by the Employment Development Department for the purpose of 
Unemployment Insurance tax collection, coupled with the location of the 
facility at which retraining occurs. 

(5) The term "previous five years" means a continuous time period be- 
ginning on the termination date of the prior ETP Agreement(s), except 
if the Panel anticipates payment earned of $250,000 or more in an active 
ETP Agreement as set forth in Subsection (c) below. 

(c) Payment earned may be based on anticipated performance under 
an active ETP Agreement at the Panel' s discretion, on a case-by-case ba- 
sis. In exercising discretion, the Panel will consider the following factors: 

( 1 ) Remaining term of the ETP Agreement; 

(2) Funding amount as approved or amended; 

(3) Amount of payment earned to date; 

(4) Number of trainees with completed retention; 

(5) Percentage of payment earned relative to approved funding for all 
ETP Agreements that terminated in the previous five years. 

In the event payment is not earned as projected, the Panel shall reverse 
the Substantial Contribution assessment for the subject contract. 

(d) There is no substantial contribution requirement when the employ- 
er is a small business with 100 or fewer full time employees. 

(e) The substantial contribution requirement may be modified for a 
Critical Proposal as set forth in Section 4402.2(b). 

Note: Authority cited: Section 10205, Unemployment Insurance Code. Refer- 
ence: Section 10209(d), Unemployment Insurance Code. 

History 

1. New section filed 4-12-91; operative 4-12-91 pursuant to Government Code 
section 1 1346.2(d) (Register 91, No. 18). 

2. Repealer filed 12-1-95; operative 12-1-95 pursuant to Government Code sec- 
tion 1 1343.4(d) (Register 95, No. 48). 

3. New section filed 7-19-96: operafive 7-19-96 pursuant to Government Code 
section 1 1343.4(d) (Register 96, No. 29). 

4. Amendment of subsections (a) and (d)(1) filed 1 1-26-97; operative 1 1-26-97 
pursuant to Government Code section 1 1343.4(d) (Register 97, No. 48). 



5. Amendment of subsections (a) and (b) filed 7-7-98; operative 7-7-98 pursuant 
to Government Code secUon 1 1343.4(d) (Register 98, No. 28). 

6. Amendment of .section and Noti- filed 4-18-2008; operative 7-1-2008 (Regis- 
ter 2008, No. 16). 

§ 4410.5. Exemption from Substantial Contribution 
Requirement. [Repealed] 

NOTE: Authority cited: Section 10205(/), Unemployment Insurance Code. Refer- 
ence: Section 10209, Unemployment Insurance Code. 

History 

1. New section filed 1 1-9-98 as an emergency; operative 1 1-9-98 (Register 98, 
No. 46). A Certificate of Compliance must be transmitted to OAL by 3 9-99 
or emergency language will be repealed by operation of law on the following 
day. 

2. Certificate of Compliance as to 1 1-9-98 emergency transmitted to OAL 3-9-99 
and filed 4-15-99 (Register 99, No. 16). 

3. Repealer filed 4-18-2008; operafive 7-1-2008 (Register 2008, No. 16). 

§ 441 1 . Fixed-Fee Contracts. 

(a) The Panel may fund training contracts by applying a standard fixed 
-fee rate per trainee hour in lieu of a line-item budget to substantiate 
training costs. These standardized fixed-fee rates per hour may vary de- 
pending on the training delivery method (e.g., classroom/laboratory), 
complexity of the training, size of employer served, and the type of train- 
ee (e.g., retrainee) receiving training. 

(b) The research methodology to develop reasonable fixed-fee rates 
consists of an analysis of data collected from a representative sample of 
ETP budget-based contracts and the allowable costs/hour budgeted, and 
ETP subcontracted classroom/laboratory and structured on-site training 
costs. The rates were then benchmarked against applicable training mar- 
ket data from programs similar to ETP in other states and training fees 
charged by private and public training institutions in California. 

(c) To ensure effective training delivery, a classroom/laboratory train- 
er to trainee ratio will be applied in contracts utilizing the fixed-fee rates. 
The classroom/laboratory ratio of trainer to trainees is determined using 
ETP historical data and private and public training institutional data. The 
classroom/laboratory ratio will also be applicable to training provided 
via videoconferencing. A trainer to trainee ratio is not applicable to struc- 
tured on-site training and computer-based training since these training 
delivery methods are customized to an individual trainee's needs. 

(d) The panel may adjust the established fixed-fee rates annually. 

(e) For multiple-employer new hire training projects, the following 
may be included as a cost in addirion to the fixed fee: 

( 1 ) Costs for staff salaries, fringe benefits, consumable supplies, print- 
ing, communications, equipment and software, premises, utilities, 
housekeeping services, travel and advertising/promotion of the ETP pro- 
gram that are incurred as a result of the following new hire activities: 

(A) Recruitment of training participants. 

(B) Trainee intake assessment to determine eligibility. 

(C) Job development, and 

(D) Job search assistance, and placement in specific jobs. 

(f) For multiple-employer retraining projects the following may be in- 
cluded as costs in addition to the fixed fee: 

( 1 ) Costs for staff salaries, fringe benefits, consumable supplies, print- 
ing, communications, equipment and software, premises, utilities, 
housekeeping services, travel and advertising/promotion of the ETP pro- 
gram that are incurred as a result of the following activities: 

(A) Recruitment of participating employers. 

(B) Assessment of employer-specific job requirements. 

(g) In no event shall the costs allowed in (e) and (f) above exceed 8% 
of the other training costs, except that up to an additional 4% will be al- 
lowed subject to Panel approval if the contractor makes a showing that 
the 8% is not sufficient to provide the contractor with the funds to do nec- 
essary recruitment of potential new hire trainees. 

NOTE: Authority cited: Section 10205(/), Unemployment Insurance Code. Refer- 
ence: Section 10205(c) and 10206(a), Unemployment Insurance Code. 

History 

1. New section filed 8-19-91; operative 8-19-91 (Register 92, No. 1). 

2. Amendment of subsection (a), repealer and new subsections (b)-(e), amend- 
ment of subsection (0, repealer of subsections (g)-(g)(3) and amendment of 
Note filed 7-19-96; operative 7-19-96 pursuant to Government Code section 
11343.4(d) (Register 96, No. 29). 
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3. New subsections (g)-(i) and amendment of NoTf-: filed 12-4-97; operative 
12-4-97 pursuant to Government Code section 1 1343.4(d) (Register 97. No. 
49). 

4. Amendment of subsection (a), repealer of subsection (e), subsection relettering 
and amendment of newly designated subsection (h) filed 4-17-2000 as an 
eiTiergency; operative 4-17-2000 (Register 2000, No. 16). A Certificate of 
Compliance must be transmitted to OAL by 8-1 5-2000 or emergency language 
will be repealed by operation of law on the following day. 

5. Certificate of Compliance as to 4-17-2000 order, including further amend- 
ments, transmitted to (3AL 8-1 1-2000 and filed 9-25-2000 (Register 2000. 
No. 39). 

§ 4412. Reasonable Training and Administrative Costs for 
Budgets. 

Allowable ETP costs are those reasonable training and administrative 
costs in budget based agreements which include salaries, fringe benefits, 
and operating expenses and equipment necessary to provide training to 
eligible participants and to administer the training program. These costs 
shall bear a direct relation to the number of trainees to be retained in the 
program and the amount of training time specified in the agreement. ETP 
will only allow the portion of each eligible cost that can be properly allo- 
cated to the ETP training project. All costs must be incurred during the 
term of the agreement, and none of these costs may, in any way, be attrib- 
utable to any other funding sources, except for employer contributions. 

(a) Training costs: 

( 1 ) Salaries of those individuals (instructors, instructional aides, train- 
ers, supervisors) providing classroom, laboratory, technology-based 
distance training, and structured, on-site training to the participants, for 
hours of actual delivery of instruction, and hours preparatory to instruc- 
tion. Salaries of those individuals providing training support functions 
such as curriculum modification and preparation of training materials for 
the instmctors and/or participants. 

(2) Payroll taxes, including PICA, FUTA, State Unemployment Insur- 
ance, and Employment Training Tax, that are considered by the Depart- 
ment of Labor to be mandatory taxes incurred as business expenses. All 
payroll taxes should be individually identified. 

(3) Fringe benefits are perquisites paid by an employer to employees, 
either voluntarily or by collective bargaining agreement, in addition to 
the employees' basic hourly or monthly compensation or remuneration. 

(A) Fringe benefits may include one or more of the following: 

1. vacation pay; 

2. holiday pay; 

3. sick leave; 

4. health insurance plans; 

5. hospitalization coverage; 

6. retirement or pension plan; 

7. life insurance (if the employer is not the beneficiary); and/or 

8. military leave. 

(B) The fringe benefit should be automatically and uniformly avail- 
able to all those covered by the benefit package in comparable employ- 
ment with the same employer. 

(C) Any elective benefits selected on an individual basis, that are not 
available to all employees of an individual employer, should not be in- 
cluded in the list of fringe benefits. 

(4) Operating expenses and equipment costs including consumable 
supplies, communications, equipment, software and licenses, premises, 
utilities, housekeeping services, travel, printing, transmission (computer 
time), system maintenance, and subcontractor and vendor fees directly 
related to the delivery of training. 

(A) Equipment: The cost of equipment used for classroom, laboratory, 
and technology-based distance training may be claimed for the actual 
amount of time in use during those training components. The cost of 
equipment used for structured, on-site training is not allowable. The cost 
of purchased equipment, less salvage value, shall be prorated based on 
its useful life. Usefil life shall be determined using the class life estab- 
lished in the most recent version of IRS Publication 946. Useful life for 
training-related computer hardware and software used in classroom/lab 
settings shall be three (3) years and one (1) year, respectively. Once the 
useful life has expired, the equipment or software cannot continue to be 
claimed as an expense; only service and maintenance costs are allowable. 



The contractor's/subcontractor's total cost incurred to lease and/or 
rent equipment shall not exceed the cost to purchase the same equipment, 
less salvage value. The contractor/subcontractor must obtain three (3) 
written bids for leased equipment. Allowable lease/rental costs will be 
that portion of the total lease/rental cost (or purchase cost less salvage 
value, whichever is less) allocable to ETP training. 

(B) Premises: 

1 . Premises, other than the facilities or work site of the contractor (i.e., 
off-site facilities), may be claimed as a training expense if sufficient jus- 
tification is shown for the need to train at a location other than the con- 
tractor's facility or work site. 

2. Multiple-employer contractors (MFCs) may be reimbursed for a 
proportional share of actual on-site premise cost if the costs are incurred 
during classroom, laboratory, or technology-based distance training. 
Premises cost may include rent, depreciation of building cost, property/ 
liability insurance, property tax, security, parking fees paid by contrac- 
tor, and facility repair deemed necessary to the project. Each of these 
costs must be separately identified. 

3. If all training takes place at the employer contractor's work site, the 
contractor's premises costs can only be allowed as an in-kind contribu- 
tion. 

(C) Utilities and Housekeeping: may be claimed for on-site training 
only if they are additional expenses incurred because of the training pro- 
gram or if the contractor is a MFC. 

(D) Subcontractors: shall prepare individual, line-item budgets and 
are subject to the same limitations and restrictions as the primary contrac- 
tor. Individual budgets are not required for contract laborers. 

(E) Miscellaneous: 

Miscellaneous costs shall not exceed ten percent of all other operating 
equipment and expenses associated with the dehvery and administration 
of the training project. The contractor need not document the breakdown 
of the items included in this category. 

(F) Profits are permitted only for private, for-profit MFCs or for sub- 
contractors and shall not exceed five (5) percent of the total training and 
administrative costs without justification and prior approval. 

(5) For costs associated with new hire trainees, the following will be 
permitted as a training cost: 

(A) Staff salaries, fringe benefits, consumable suppUes, printing, com- 
munications, equipment and software, premises, utilities, housekeeping 
services, travel, and advertising/promotion of the ETP program that are 
incurred as a result of the following new hire activities: 

1 . Recruitment of training participants 

2. Trainee intake assessment to determine eligibility 

3. Job development, and 

4. Job search assistance, and placement in specific jobs. 

(6) For costs associated with multiple-employer contract retraining 
the following may be included as training costs: 

(A) Recruitment of participating employers 

(B) Assessment of employer-specific job requirements. 

(7) In no event shall the training costs allowed in (5) or (6) exceed 8% 
of the other training costs, except that up to an additional 4% will be al- 
lowed subject to Panel approval if the contractor makes a showing that 
the 8% is not sufficient to provide the contractor with the funds to do nec- 
essary recruitment of potential new hire trainees and/or employers. 

(b) Administrative costs: 

(1) Salaries of those individuals (managers, administrators, coordina- 
tors) for time directly spent in the implementation and operation of the 
training program, evaluation and modification of the program, schedul- 
ing and tracking of trainees, maintaining training records, and coordinat- 
ing with FTP staff. 

(2) Payroll taxes and fringe benefits related to program administration. 

(3) Operating expenses and equipment costs related to program ad- 
ministration, similar to those allowed as training costs. For MECs, the 
overhead costs of doing business may be prorated between the ETP proj- 
ect and other activities. The portion of each allowable overhead cost ap- 
plicable to the ETP project may be claimed; however, no portion of unal- 
lowable costs may be claimed. Examples of unallowable costs include: 



Page 158.6 



Register 2008, No. 16; 4-18-2008 



Title 22 Employment Development Department § 4412 

bad debts, fines/penalties, entertainment, lobbying, alcoliolic beverages, NOTE: Authority cited: Section 10205(/), Unemployment Insurance Code. Rcfer- 

contributions/donations, and state/federal income taxes. ence: Sections 10201(b), 10205(c), (d), (e), 10206(a)(1)(B), 10209(0, Unemploy- 

(4) The salaries and fringe benefits of project directors, program man- '"^"^ Insurance Code. 

agers, supervisors and other administrative positions who both instruct , ., • f, j. ,-, r., ,. i-v m r- ^ i 

^ , ^ . . . .,•--,,-■ , 1. New secnon filed 4-12-91; operative 4-12-91 pursuant to Government Code 

and supervise other instructors or otherwise perform both training and section 1 1346 2(d) (Register 91 No 18) 

administrative duties as prescribed in an official duty statement shall be 2. Amendment of subsections (a)(3)(B) and (a)(3)(E) and new subsections (a)(4) 

prorated among the training and administrative cost categories based on and (a)(5) filed 3-9-93; operative 3-9-93 (Register 93, No. 11). 
time records or other verifiable means. 
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3. Change without regulatory effect adopting new subsection (a)(6) filed 5-1 1-93 
pursuant to title 1 , section 1 00, California Code of Resulations (Register 93, No. 
20). 

4. Amendment of section heading, section and Ncm; filed 12-4-97; operative 
12-4-97 pursuant to Government Code section 1 1343.4(d) (Register 97, No. 
49). 

5. Amendment of subsections (a)(1), (a)(3)-(a)(3)(A) and (a)(3)(B)l.-2. and 
amendment of Note filed 12-20-99 as an emergency; operative 12-20-99 
(Register 99. No. 52). A Certificate of Compliance must be transmitted to OAL 
by 4-1 8-2000 or emergency language will be repealed by operation of law on 
the following day. 

6. Amendment of first paragi^aph filed 4-17-2000 as an emergency; operative 
4-1 7-2000 (Register 2000, No. 16). A Certificate of Compliance must be trans- 
mitted to OAL by 8- 1 5-2000 or emergency language will be repealed by opera- 
tion of law on the following day. 

7. Certificate of Compliance as to 12-20-99 order transmitted to OAL 4-5-2000 
and filed 5-15-2000 (Register 2000, No. 20). 

8. Certificate of Compliance as to 4-17-2000 order, including further amend- 
ments, transmitted to OAL 8-1 1-2000 and filed 9-25-2000 (Register 2000, 
No. 39). 

§ 441 2.1 . Training Costs Charged to Trainees. 

(a) Unless otherwise permitted herein, or with written approval from 
the Executive Director of the Panel, trainees being trained under a con- 
tract funded by the Panel cannot be charged for any training costs. 

(1) If the contractor is receiving Panel funds based on a budget, that 
budget must accurately reflect all training costs to be paid by the Panel, 
the employer or by any other specified source. If books or other supplies 
are to be purchased by the students, they will have to be specifically and 
clearly identified as a funding source in the budget. 

(2) A company cannot indicate an in-kind contribution for supplies or 
books, then require the trainees to purchase these items, since in-kind 
contributions are defined by this title as costs covered by the employer/ 
contractor and not by a third party (i.e. the trainee). 

(b) The Panel recognizes that there is an inherent risk factor in imple- 
menting a new hire training program. This risk cannot be transferred to 
the trainees enrolled in that program in any manner, whether by reim- 
bursable fee or otherwise. 

(c) If the Panel determines any charges have been made to students 
which are not authorized by the Panel or by statute, the Panel shall offset 
such monies from any reimbursement due to the contractor, or if monies 
have been paid to the contractor, the Panel shall seek reimbursement for 
such funds. Failure of the contractor to reimburse for these charges is suf- 
ficient reason for denying any future Panel funds to the contractor. 

(d) Special Employment Training projects for small business skills are 
exempt from these provisions. (See Section 4409.) 

NOTE: Authority cited: Section 10205(m), Unemployment Insurance Code. Ref- 
erence: Sections 10205(e) and 10206(a), Unemployment Insurance Code. 

History 

1. New section filed 12-4-97; operative 12-4-97 pursuant to Government Code 
section 1 1343.4(d) (Register 97, No. 49). 

2. Repealer of subsection (a)(1) and subsection renumbering filed 4-1 7-2000 as 
an emergency; operative 4-17-2000 (Register 2000, No. 16). A Certificate of 
Compliance must be transmitted to OAL by 8- 1 5-2000 or emergency language 
will be repealed by operation of law on the following day. 

3. Certificate of Compliance as to 4-17-2000 order transmitted to OAL 
8-1 1-2000 and filed 9-25-2000 (Register 2000, No. 39). 

4. Amendment of subsecfion (d) and Note filed 9-27-2005; operative 9-27-2005 
pursuant to Government Code section 1 1343.4 (Register 2005, No. 39). 

§ 441 2.2. Third Party Fees. 

NOTE: Authority cited: Section 10205(/), Unemployment Insurance Code. Refer- 
ence: Section 10206(a)(1)(D), Unemployment Insurance Code. 

History 

1. New secfion filed 12-4—97; operative 12-4-97 pursuant to Government Code 
secUon 1 1343.4(d) (Register 97, No. 49). 

2. Repealer filed 11-28-2006; operative 12-28-2006 (Register 2006, No. 48). 

§4413. Subcontracts. 

(a) Contractors may enter into subcontracts for both training and ad- 
ministrative services with a third-party entity for training and/or admin- 
istrative services, subject to review and approval by ETP. 

(b) All subcontracts shall include: 

( 1 ) a provision that the Panel is not a party to the subcontract and is not 
obligated in any manner to either party for any liability that might arise 
from the delivery of services under the subcontract; 



(2) a provision that ETP shall have the right during normal business 
hours, to examine or audit any and all records, books, papers and docu- 
ments related to the conduct of the ETP-funded training project to the ex- 
tent ETP believes necessary; and, 

(3) a provision that ETP shall have the right during normal business 
hours to freely observe and monitor, without the presence of the subcon- 
tractor or Contractor, all performance under the subcontract, including 
interviews with trainees and employees. 

(c) Contractors are entirely liable for ensuring that all subcontractors 
cooperate to the extent necessary to satisfy performance obligations un- 
der their contracts with the Panel. 

(d) Subcontractors for adininistrative services must express the fees to 
be paid with ETP funds as a percentage of payment earned. (See Section 
4400(r).) In general, the fees may not exceed thirteen percent ( L^^f ) of 
payment earned for administering a retraining project; or, twenty percent 
(20%) of payment earned for administering a new-hire training project 
Contract. 

(e) A copy of any original subcontract(s) and amendment(s) thereto 
must be submitted to ETP, upon request. All subcontracts and amend- 
ments for administrative services must be in writing. A subcontract or 
contract amendment that is entered into for the sole purpose of providing 
training services need not be in writing, so long as the contractor sets 
forth the terms in a writing that is submitted to ETP, upon request. 

NOTE: Authority cited: Section ]0205(m). Unemployment Insurance Code. Ref- 
erence: Sections 10206(a), 10208. 10209(f), Unemployment Insurance Code. 

History 

1. New section filed 4-12-91; operative 4-12-91 pursuant to Government Code 
section 1 1346.2(d) (Register 91, No. 18). 

2. Amendment of subsections (a), (b)(3) and (b)(4), new subsections 
(b)(5)-(b)(10), repealer and new subsections (c) and (d) and amendment of 
Note filed 7-19-96; operative 7-19-96 pursuant to Government Code section 
1 1343.4(d) (Register 96, No. 29). 

3. Amendment of section and Note filed 11-28-2006; operative 12-28-2006 
(Register 2006, No. 48). 

§4414. Job Creation. 

NOTE: Authority cited: Section 10205(m), Unemployment Insurance Code. Ref- 
erence: Section 10200(a)(1), Unemployment Insurance Code. 

History 

1. New section filed 4-14-95; operative 4-14-95 pursuant to Government Code 
section 1 1343.4(d) (Register 95, No. 15). 

2. Amendment of subsection (a)(3) and amendment of Note filed 1 1-6-2001 as 
an emergency; operative 1 1-6-2001 (Register 2001, No. 45). A Certificate of 
Compliance must be transmitted to OAL by 3-6-2002 or emergency language 
will be repealed by operation of law on the following day. 

3. Certificate of Compliance as to 1 1-6-2001 order transmitted to OAL 3-6-2002 
and filed 4-16-2002 (Register 2002, No. 16). 

4. Repealer filed 4-19-2006; operative 5-19-2006 (Register 2006, No. 16). 

§4415. i\/lanagement Training Cap. 

(a) Supervisors and managers may not exceed 40 percent of the total 
trainee population under a Single Employer Contract or Multiple Em- 
ployer Contract. 

(b) The Panel shall at its sole discretion, set the Hmitation on supervi- 
sor and manager trainees under a given training contract within a range 
of 20 to 40 percent. In setting this limitation, the Panel shall consider the 
purpose of training and other factors pertinent to the overall goals of this 
ETP program, on a case-by-case basis. 

(c) For purposes of this limitation, supervisors and managers are work- 
ers who are exempt from payment of overtime compensation, consistent 
with the determination of exempt status contained in the definition of 
"frontline worker" at Section 4400(ee). 

(d) This limitation may be waived for small businesses with 100 or 
fewer employees. 

(e) This limitation does not apply to entrepreneurial training under 
Section 4409(c). 

NOTE: Authority cited: Section 10205(m), Unemployment Insurance Code. Ref- 
erence: Sections 10200(a), 10205 and 10206. Unemployment Insurance Code. 

History 

1. New section filed 4-14-95; operafive 4-14-95 pursuant to Government Code 
section 11343.4(d) (Register 95, No. 15). 

2. Amendment of section and Note filed 9-27-2005; operative 9-27-2005 pur- 
suant to Government Code section 1 1343.4 (Register 2005, No. 39). 
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3. Repealer and new section heading and section and amendment of Ncm- filed 
10-23-2007; operative 1 1-22-2007 (Register 2007, No. 43). 

§ 441 6. Out-of-state Competition. 

(a) Funding Requirement. The Panel will not fund any retraining proj- 
ect, with the exception of Special Employment Training under Unem- 
ployment hisurance Code Section 10214.5, unless it first determines that 
the trainee jobs are threatened hy out-of-state competition. 

(b) Determination. The Panel will make its Determination regarding 
out-of-state competition on a case-by-case basis and at its sole discre- 
tion, based on the factors outlined in subsections (d)-(h). The only excep- 
tion is for employers classified under the North American Industrial 
Classification System (NAICS) as set forth in subsection (i). 

(c) Employer. As used in regard to a Determination under subsections 
(d)-(h). Employer means the employer's individual facility, funcdonal 
group or unit that is or will be employing the trainees whose jobs are 
threatened by out-of-state compefition. 

(d) Threshold Analysis. As a threshold analysis, the Panel will consid- 
er whether the Employer: 

( 1 ) manufactures a product sold out-of-state; or 

(2) manufactures a product sold in-state that competes with products 
manufactured out-of-state; and/or 

(3) provides a service in California that regularly competes with ser- 
vice providers located out-of-state; and/or 

(4) provides a service directly to out-of-state customers where reve- 
nues derived directly from this service comprise at least 25 percent of 
gross annual revenue. 

(e) Significant Business Presence. If the threshold analysis is not suffi- 
cient to make a Determination, the Panel will also consider whether the 
Employer has a significant business presence outside California. This is 
a two-part analysis using the criteria set forth in both ( 1 ) and (2) below; 

(1) The Employer, as defined in Section 4416(c) above, or its corpo- 
rate headquarters, must provide internal support services to one or more 
offices, divisions, branches, stores, or franchises located out-of-state; 
and, 

(2) The Employer must establish one of the following; 

(A) at least 25 percent of the Employer's gross annual revenue is 
derived directly from its operations out-of-state, or 

(B) at least 25 percent of the Employer's permanent offices, divisions, 
branches, stores or franchises are located out-of-state, or 

(C) at least 25 percent of the Employer's permanent full-fime em- 
ployees work at locations out-of-state. 

(f) Mortgage Banking. If the Threshold Analysis is not sufficient to 
make a Determinafion, the Panel will also consider whether the Employ- 
er is a mortgage banking insUtufion. This is a three-part analysis using 
the criteria set forth in (1) through (3) below; 

( 1) The insutution must be a mortgage lender, a business that services 
mortgage loans or a business that packages/sells mortgage loans; and 

(2) The insUtufion must conduct its business or support services in 
California; and 

(3) All trainees must hold posifions that are direcUy related to the lend- 
ing, servicing, packaging/selling function. 

(g) Destinations. If the Threshold Analysis is not sufficient to make a 
Determinafion, the Panel will also consider whether the Employer quali- 
fies as a desUnation resort, a convenfion/conference hotel or a conven- 
Uon/conference center under the parameters set forth in (1) through (4) 
below; 

(1) A desfination resort must be a place people travel to in pursuit of 
recreation, where the destination is the resort itself and not the city or geo- 
graphic region of its locale. In the alternative, a hotel may qualify as a 
destination resort if it operates in conjunction with or in proximity to a 
recreational attraction, where the hotel directiy derives at least 25 percent 
of its gross annual revenue from out-of-state visitors. 



(2) A convention/conference hotel must directly derive at least 25 per- 
cent of its gross annual revenue from transient lodging or related services 
provided to out-of-state visitors to a convention, conference or trade 
show. 

(3) A convention/conference center must primarily provide for the 
meeting and exhibiting needs of out-of-state visitors to a convention, 
conference or trade show. 

(4) To qualify as a destination resort, a convention/conference hotel, 
or a convention/conference center the Employer must also meet at least 
three of the following six criteria; 

(A) Routinely advertises in the same media as its out-of-state compet- 
itors; or 

(B) Routinely makes special sales efforts designed to attract out-of- 
state customers; or 

(C) Participates in sales missions or trade shows conducted out-of- 
state; or 

(D) Contributes financially to joint, community-based sales efforts 
conducted out-of-state; or 

(E) Markets directly to out-of-state customers by mailing, telephone 
soliciting, internet advertising or other broad-based means; or 

(F) Otherwise demonstrates that it is competing with similar resorts, 
hotels or centers located out-of-state. 

(h) Call Center. If the Employer is a call center, the Panel will dispense 
with the Threshold Analysis at subsection (d). Neither will the NAICS 
classifications at subsection (i) apply, for the purpose of meeting the out- 
of-state competition requirement. Instead, the Panel will base its Deter- 
mination on the criteria set forth in (1) through (5) below; 

( 1 ) At least 25 percent of annual call volume must originate from out- 
side California; and, 

(2) The center must be an internal operation; and, 

(3) The center must be primarily engaged in taking customer orders or 
providing customer service by telephone; and, 

(4) The customer must initiate contact by a call or other inquiry; and, 

(5) The center must not be engaged in telemarketing. 

As used herein "telemarketing" means a plan, program or campaign 
designated to sell goods or services by telephone solicitation, where the 
customer does not initiate contact. 

(i) NAICS Industries. As an exception to the discretionary Determina- 
tion process at subsections (d)-(h), any employer that finances liability 
for unemployment insurance benefits will be deemed to meet the out-of- 
state competition requirement based on industry classifications. The per- 
tinent industries are classified into Sectors by the federal Office of Man- 
agement and Budget under the 2002 North American Industrial 
Classificafion System (NAICS). The Employment Development Depart- 
ment (EDD) routinely assigns NAICS classifications to all businesses in 
California. 

For the purpose of meeting the out-of-state competition requirement, 
the Panel will accept the EDD assignment of NAICS classifications for 
the Sectors identified in both (1) and (2) below; 

( 1 ) Any NAICS classification in; 
Sectors 31-33. Manufacturing Industry 

(2) Designated NAICS classifications in; 

Sector 1 1 . Agriculture, Forestry, Fishing & Hunting Industry 

Sector 2 1 . Mining Industry 

Sector 5 1 . Information Industry 

Sector 54. Professional, Scientific & Technical Services Industry 

(3) A detailed definition of each industry classification is set forth in 
the "NAICS Manual" published by the U.S. Census Bureau under the Of- 
fice of Management and Budget. All of these classifications may be 
viewed online free of charge at www.census.gov. The particular classifi- 
cations designated by the Panel in Sectors 11,21,51 and 54 are shown 
in the following chart; 
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NORTH AMERICAN INDUSTRIAL CLASSIFICATION SYSTEM 

Sector 1 1 . Agriculture, Forestr}', Fishing & Hunting Industi^ 



111 
112 
113 
114 



Crop Production 
Animal Production 
Forestry and Logging 
Fishing, Hunting & Trapping 



Sector 21. Mining 



212 



Oil & Gas Extraction 
Minins 



Section 5 1 . Information 



511 

51211 

512191 



Publishing Industries (except Internet) 
Motion Picture and Video Production 
Teleproduction and Other Postproduction Services 



Sector 54. Professional, Scientific and Technical Services 



541330 

54138 

541511 

54152 

54171 



Engineering Services 
Testing Laboratories 

Custom Computer Programming Services 
Computer System Design Services 
Research & Development in the Physical, Engineering 
and Life Sciences 



NOTE; Authority cited: Section 10205(m), Unemployment Insurance Code. Ref- 
erence: Sections 10200(a), 10200(b)(i) and 10201(b), Unemployment Insurance 
Code. 

History 

1. New section filed 7-19-96; operative 7-19-96 pursuant to Government Code 
section 1 1343.4(d) (Register 96, No. 29). 

2. Amendment of section and Note filed 4-12-2006; operative 5-12-2006 (Reg- 
ister 2006, No. 15). 

§4417. Secure Job. 

(a) The Panel shall fund training for employment that is stable. The 
employer' s turnover rate shall not exceed 20% percent annually for the 
company facility where training is being requested. The Panel may ac- 
cept a higher turnover rate if the employer provides evidence that the pro- 
posed training will significantly decrease the turnover rate, or the em- 
ployer has experienced a singular reduction in force or other occurrence 
which adversely affected the turnover rate in the last calendar year, or if 
industry data supports a higher turnover rate. 

If the contractor fails to maintain the turnover rate provided for in the 
Panel agreement, the contractor will not earn the final 25% payment 
which would otherwise be due under the agreement if all other terms are 
met. 

(1) Turnover is calculated as follows: 

The number of full-time workers who separated from their jobs during 
the last calendar year divided by the average number of full-time workers 
employed during that same period of time at the same company site(s). 

(2) In addition, the following types of employment separations shall 
be included in the number separating during the year: 

(A) Quits 

(B) Layoffs of more than 30 days 

(C) Discharges for cause 

(D) Unauthorized absences of more than one week 

(3) The following are excluded from the definition: 

(A) Temporary layoff (30 days or less) 

(B) Workers on strike 

(C) Outside consultants and contractors 

(D) Workers from temporary help agencies 

(E) Seasonal Workers 

(F) Deaths 

(G) Transfers to another company facility 

(H) Permanent separations due to disability 

(I) Retirements 

NOTE: Authority cited: Section 10205(m), Unemployment Insurance Code. Ref- 
erence: Section 10200(a)(3), Unemployment Insurance Code. 

History 

1. New section filed 4-14-95; operative 4-14-95 pursuant to Government Code 
section 11343.4(d) (Register 95, No. 15). 



2. Amendment of subsections (a), (a)(1), (a)(2)(G) and Noti- filed 7-19-96; op- 
erative 7-19-96 pursuant to Government Code section 1 1 343.4(d) (Recistcr 96, 
No. 29). 

3. Repealer of subsections (a)(2)(D) and (a)(2)(F)-(H), subsection relcttcring, new 
subsections (a)(3)(E)-(I) and amendment of NOTt-: filed 9-27-2005; operative 
9-27-2005 pursuant to Government Code section 1 1343.4 (Register 2005. No. 
39). 

§4418. Wage Criteria. 

(a) The Panel shall estabh'sh wage requirements for the minimum 
hourly wage a trainee must earn at the end of the employinenl retention 
period (ETP Minimum Wage). The ETP Minimum Wage shall be based 
on statewide wage data for the previous fiscal year, provided by the Em- 
ployment Development Department's Labor Market Information Divi- 
sion (LMID). The ETP Minimum Wage shall be established for each cal- 
endar year on a county-by-county basis. Furthermore, the Panel shall 
review the ETP Minimum Wage annually, and make revisions as needed 
based on LMID data. 

(b) The Panel may use commission earnings to determine a trainee's 
hourly wage, if there is a reliable history of commission payment by the 
employer and if actual payment can be verified. As used herein, "com- 
mission" means a percentage or proportion of the sale price, for services 
rendered in the sale of goods or services, paid to employees whose princi- 
pal job duty is sales. 

(c) The panel may include bonuses in determining a trainee's hourly 
wage, if there is a reliable history of bonus payment by the employer and 
if actual payment can be verified. As used herein, "bonus" means com- 
pensation paid in addition to salary, hourly wage, or commission. Bo- 
nuses are payable in addition to any other compensation, and are normal- 
ly paid to reward extraordinary work or induce continued employment. 

(d) The Panel may include mandatory service charges paid to a trainee, 
in determining his or her hourly wage, if actual payment can be verified. 
As used herein, "mandatory service charges" means a non-voluntary 
surcharge for service that is: 

(1) imposed on the patron of a business, and 

(2) added to the amount due for goods, food, drink or articles sold to 
the patron, and 

(3) taxable to the employer as a portion of gross receipts, and 

(4) payable to the trainee in its entirety, or payable as a fixed percent- 
age that is subject to prior approval by the Panel. 

(e) The Panel may include the dollar amount of health benefits paid to 
a trainee in determining his or her hourly wage. As used herein, "health 
benefits" means payments made by the employer toward the cost of med- 
ical, dental or vision care insurance. These employer payments may be 
made as follows: 

( 1 ) full or partial premium payments to a health insurance plan regard- 
less of whether the plan is sponsored by the employer, or 

(2) contributions to a cafeteria plan administered under Internal Reve- 
nue Code Section 125 for the reimbursement of medical costs. 

In every instance, these employer payments must be reliable and veri- 
fiable before they may be included in the hourly wage determination. 
NOTE: Authority cited: Section 10205(m), Unemployment Insurance Code. Ref- 
erence: Sections 926, 10200(a)(4), 10201(f) and 10205(e), Unemployment Insur- 
ance Code; and Sections 200, 204.1 and 350, Labor Code. 

History 

1. New section filed 4-14-95; operative 4-14-95 pursuant to Government Code 
section 1 1343.4(d) (Register 95, No. 15). 

2. Repealer and new section and amendment of Noti; filed 9-2-2005; operative 
10-2-2005 (Register 2005, No. 35). 

§4419. Health Benefits. 

NOTE: Authority cited: Section 10205(k), Unemployment Insurance Code. Refer- 
ence: Section 10201(g), Unemployment Insurance Code. 

History 

1. New section filed 4-14-95; operative 4-14-95 pursuant to Government Code 
section 11343.4(d) (Register 95, No. 15). 

2. Repealer filed 9-2-2005; operative 10-2-2005 (Register 2005, No. 35). 

§ 4420. Literacy Training. 

Funding for basic skills and literacy training shall be approved only if 
the employer or contractor has submitted a written evaluation of individ- 
ual trainee literacy needs necessary to perform job requirements. 
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In no event shall basic and literacy skills training hours funded by the 
Panel exceed 459c of the total vocational skills training hours per trainee, 
except for projects funded as special employment training for frontline 
workers with multiple barriers to full participation in the labor force, wel- 
fare to work trainees, and working poor trainees in high unemployment 
areas of the State. 

Note-. Authority cited: Section 10205(m), Unemployment Insurance Code. Ref- 
erence: Section 10201.5, 10209(a), 10214.5 and 10214.7, Unemployment Insur- 
ance Code. 

History 

1 . New section filed 4-14-95; operative 4-14-95 pursuant to Govemment Code 
section 1 1343.4(d) (Register 95, No. 15). 

2. Amendment filed 12-1-95; operative 12-1-95 pursuant to Government Code 
section 1 1343.4(d) (Register 95, No. 48). 

3. Amendment of section and Noth filed 1-8-2001 as an emergency; operative 
1-8-2001 (Register 2001. No. 2). A Certificate of Compliance must be trans- 
mitted to OAL by 5-8-2001 or emergency language will be repealed by opera- 
tion of law on the following day. 

4. Certificate of Compliance as to 1-8-2001 order transmitted to OAL 5-8-2001 
and filed 6-20-2001 (Register 2001, No. 25). 

§ 4420.5. Safety Training. 

The Panel shall not fund "general industry safely training" (8 Cal. 
Code of Regs., Subchapter 7, General Industry Safety Orders) mandated 
by law for the operation of a business in California. "General industry 
safety training" is the responsibility of the employer, and costs attribut- 
able to this type of training must be assumed by the employer. 

(a) For purposes of this section, safety training includes injury and il- 
lness prevention, emergency action, evacuation, fire prevention plans, 
access to first aid, and other related training. 

(b) The Panel may fund a limited amount of safety training directly re- 
lated to, and in conjunction with, skills training on a new piece of equip- 
ment and/or new process, i.e., the equipment and/or a process may be re- 
cently acquired, or one an employee is not familiar with. Cross-training 
and/or upgrade training may also require this limited safety training. 

(c)(1) The Panel shall not fund any such limited safety training which 
exceeds 10 percent of the total job-related vocational skills training 
hours in the curriculum unless approved by the Assistant Director of Pro- 
gram Operations upon a showing of good cause by the potential Contrac- 
tor. 

(2) Some occupations, by the very nature of the work, require intensive 
skills training in safety procedures. Workers engaged in environmental 
clean-up and oil/gas extraction are examples of vocational skills training 
that would include a concentration of safety procedures. Funding for 
these and similar occupations would not be subject to the restrictions 
herein. 

NOTE: Authority cited: Section 10205(/), Unemployment Insurance Code. Refer- 
ence: Section 10205(d), Unemployment Insurance Code. 

History 

1. New section filed 5-18-98; operafive 5-18-98 pursuant to Govemment Code 
section 1 1343.4(d) (Register 98, No. 21). 

2. Editorial correction of Note (Register 98, No. 25). 

§ 4421 . Out-of-state Vendors. 

(a) Except as otherwise provided, the Panel shall not reimburse an em- 
ployer or contractor for any costs associated with an out-of-state vendor, 
either through a budget or the Fixed Fee Rate Table, if those costs are for 
services, such as training. 

(1) For purposes of this section, an out-of-state vendor is defined as 
an entity which has not maintained an office in California with one or 
more California employees for more than six months prior to the start 
date of the Panel contract. 

(2) If an out-of-state vendor meets the definition in paragraph (1), 
costs attributable to the California office and California employee(s) 
shall be reimbursable. 

The Panel may authorize reimbursement for the cost of services pro- 
vided by an out-of-state vendor which does not have a California office 
and employees only if the Panel finds that such services are unique to the 
need of the employer or contractor and are unavailable in California. 



NOTE: Authority cited: Section 10205(k), Unemployment Insurance Code. Refer- 
ence: Section 10206(a), Unemployment Insurance Code. 

History 
1. New section filed 12-1-95; operative 12-1-95 pursuant to Govemment Code 
section 1 1343.4(d) (Register 95, No. 48). 

§ 4422. Orientation l\/lodules. 

The Panel shall not reimburse an employer or contractor for training 
components designed to orient new or cuirent employees to the policies 
or philosophy of either the employer(s), or of the Panel. 
NOTE: Authority cited: Section 1 0205(c), Unemployment Insurance Code. Refer- 
ence: Section 10209(a), Unemployment Insurance Code. 

History 
1. New section filed 12-1-95; operafive 12-1-95 pursuant to Govemment Code 

section 1 1343.4(d) (Register 95, No. 48). 

§ 4423. Double Enrollment. 

NOTE: Authority cited: Section 10205(/), Unemployment Insurance Code. Refer- 
ence: Sections 10201(b) and 10209(f), Unemployment Insurance Code. 

History 

1. New section filed 12-1-95; operative 12-1-95 pursuant to Govemment Code 
section 1 1343.4(d) (Register 95, No. 48). 

2. Amendment of subsections (a) and (b) and amendment of Note filed 1 1-26-97; 
operative 1 1-26-97 pursuant to Govemment Code section 1 1343.4(d) (Regis- 
ter 97, No. 48). 

3. Repealer filed 7-7-98; operative 7-7-98 pursuant to Government Code section 
1 1.343.4(d) (Register 98, No. 28). 

§ 4424. Total Quality Management. 

NOTE: Authority cited: Section 10205(/), Unemployment Insurance Code. Refer- 
ence: Sections 10200(a), (b)(3) and 10201(b)(3), Unemployment Insurance Code. 

History 

1. New section filed 7-19-96; operative 7-19-96 pursuant to Govemment Code 
section 1 1343,4(d) (Register 96, No. 29). 

2. Repealer filed 5-18-98; operative 5-18-98 pursuant to Govemment Code sec- 
tion 1 1343.4(d) (Register 98, No. 21). 

§ 4425. Structured On-Site Training. 

Note: Authority cited: Secdon 10205(c), Unemployment Insurance Code. Refer- 
ence: Section 10201(i), (j) and 10209(b), Unemployment Insurance Code. 

History 

1. New section filed 12-1-95; operative 12-1-95 pursuant to Govemment Code 
secfion 1 1343.4(d) (Register 95, No. 48). 

2. Repealer filed 3-12-2007; operafive 4-11-2007 (Register 2007, No. 11). 

§ 4426. Training Agency Projects. 

(a) For purposes of funding contracts with a training agency as defined 
in Section 4400(z), the Panel may contract with the following education- 
al entities: 

(1) a community college; 

(2) a university; 

(3) a foundation formed under Education Code, Section 89900 et seq.; 

(4) an adult school; 

(5) a Regional Occupational Program (ROP); or 

(6) an institution approved and certified by the Council for Private 
Postsecondary and Vocational Education ("Council"). 

(b) A training agency (§4400(z). Title 22 Cal. Code of Regs.) and any 
institution approved and certified by the Council may function as either 
the training provider or as both the training provider and the administra- 
tor under a Panel contract. When the training agency is contracting with 
the Panel to provide training, it must directly provide the training and 
may only subcontract training that is ancillary to the primary training as 
specified in the Panel contract. In addition, a training agency may act as 
the training administrative contractor, performing only the function of 
administering the contract, if that training administrafive entity meets all 
the requirements of Section 10210 of the Unemployment Insurance 
Code, has a successful history of contracting with the Panel for a period 
of not less than three years, and the Panel finds that: 

(1) it is the most effective means of contracting to serve the needs of 
muIUple employers, primarily small businesses; and 

(2) the training agency is unable to directly conduct the primary train- 
ing in the program; and 

(3) the training agency conducts other training in the normal course of 
its business; and 
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(4) the training administrative entity has approval from the Council in 
one or more courses of instruction, training or study; and 

(5) any entity with which it subcontracts must be a local educational 
agency. 

NOTE: Authority cited: Section 10205(/), Unemployment Insurance Code. Refer- 
ence: Section 10201(f), 10206(a), 10208 and 10210, Unemployment Insurance 
Code; and Sections 94302(h) and (k). Education Code. 

History 
1 . New section filed 7-19-96; operative 7-19-96 pursuant to Government Code 
section 1 1343.4(d) (Register 96, No. 29). 

§ 4427. Temporary Agency. 

(a) The Panel may fund training for employees of a "temporary ser- 
vices agency" or "leasing agency" within the meaning of Unemployment 
Insurance Code Section 606.5 (Agency), only as set forth herein. Agen- 
cies employ both permanent and temporary workers. The permanent 
worker performs administrative duties, usually on the Agency's premises 
(Permanent Worker). The temporary worker provides services ranging 
from clerical to professional, usually on the premises of the Agency's cli- 
ent (Temporary Worker). 

(b) Employment retention for purposes of a Panel contract will be per- 
mitted with Agencies only in the following circumstances; 

(1) As Permanent Workers under a single employer contract, if the 
Agency is otherwise eligible. 

(2) As Temporary Workers under a Multiple Employer Contract, with 
the following limitations: 

(A) These placements shall be only on an incidental basis, meaning no 
more than 10 percent of the total new hire trainee population, and 

(B) These placements must be for a retention period of 180 consecu- 
tive days with the same Agency. 

(c) On a case-by-case basis, Temporary Workers may be trained so 
long as they are hired by a single employer under a single-employer con- 
tract, or by a participating employer under a multiple-employer contract, 
for purposes of full-time retention and related requirements. The Panel 
may approve this type of "temporary to permanent" hiring model based 
on the extent to which the training is designed to further overall goals and 
objectives of the ETP program. 

NOTE: Authority cited: Section 10205(m), Unemployment Insurance Code. Ref- 
erence: Section 10201(b), Unemployment Insurance Code. 

History 

1. New section filed 12-4-97; operative 12-A~91 pursuant to Government Code 
section 1 1343.4(d) (Register 97, No. 49). 

2. Amendment of section heading, section and Note filed 9-5-2007; operative 
10-5-2007 (Register 2007, No. 36). 

§ 4428. Welfare to Work Projects. 

NOTE; Authority cited: Section 10205(/), Unemployment Insurance Code. Refer- 
ence: Section 10214.7, Unemployment Insurance Code. 

History 

1. New section filed 1 1-10-97 as an emergency; operative 1-1-98 (Register 97, 
No. 46). A Certificate of Compliance must be transmitted to OAL by 5-1-98 
or emergency language will be repealed by operation of law on the following 
day. 

2. Editorial correction of subsections (b)( 1 ) and (c) (Register 98, No. 24). 

3. Certificate of Compliance as to 1 1-10-97 order, including repealer of subsec- 
tion (d), transmitted to OAL 5-1-98 and filed 6-1 1-98 (Register 98, No. 24). 

4. Editorial correction of subsection (c)(5) (Register 99, No. 19). 

5. Amendment of subsection (b)(3), new subsection (b)(4), amendment of subsec- 
tion (c)( 1 ), repealer of subsection (c)(6), subsection renumbering, and new sub- 
section (d) filed 5-7-99 as an emergency; operative 5-7-99 (Register 99, No. 
19). A Certificate of Compliance must be transmitted to OAL by 9-7-99 or 
emergency language will be repealed by operation of law on the following day. 

6. Certificate of Compliance as to 5-7-99 order transmitted to OAL 8-31-99 and 
filed 10-14-99 (Register 99, No. 42). 

7. Repealer filed 10-24-2006; operative 1 1-23-2006 (Register 2006, No. 43). 

§ 4429. High Unemployment Areas. 

(a) The Panel may apply special funding criteria to High Unemploy- 
ment Area (HUA) training projects. To qualify for this type of funding, 
the employer or participating employer must be located in the HUA. The 
trainees in a HUA must earn at least the ETP Minimum Wage and com- 



plete the standard retention period except as identified in subsections (c) 
and (d) below. 

(b) A HUA may be a county or portion of a county, or some other dis- 
tinct region that has an unemployment rate exceeding the state average 
by at least 25 percent, using the unemployment rate set by the Labor Mar- 
ket Information Division (LMID) of the Employment Development De- 
partment. In determining HUA status, the Panel will abide by the listing 
posted on its website at www.etp.ca.gov or the most recent information 
published by LMID (www.edd.ca.gov). 

(c) For HUA projects, the Panel may reduce the ETP Minimum Wage 
requirement at Section 10201(f) of the Unemployment Insurance Code 
by up to 25 percent, on a case-by-case basis. Retraining projects will 
only qualify for this reduction if post-retention wages exceed pre-reten- 
tion wages by at least seven percent, exclusive of cost-of-living adjust- 
ments (COLAs) or health benefits. This reduction shall not apply to 
wages governed by a collective bargaining agreement. A new-hire proj- 
ect will qualify for the 25-percent reduction, without regard to the seven 
percent wage differential, for post-retention wages. 

On a case-by-case basis, the wage differential may be adjusted to less 
than seven percent for retrainees in the agricultural industry. Typically, 
this industry is directly involved in harvesting, packing or processing 
crops and/or food products. (See the Crop Production and Food 
Manufacturing sectors in the North American Industry Classification 
System.) 

(d) For HUA projects, the Panel may modify the retention period at 
Section 10209(f) of the Unemployment Insurance Code (See Section 
4400(h).) For these projects, the Panel may choose to make a special 
modification, and designate a retention period of a minimum of 90 out 
of 120 consecutive days with up to two employers pursuant to Section 
10214.5(c) of the Unemployment Insurance Code. Any retention modifi- 
cation shall be made on a case-by-case basis. 

(e) The Panel may make additional waivers for trainees in a HUA proj- 
ect who qualify as "working poor" under Section 4400(hh), on a per- 
trainee basis. In particular, the Panel may waive the limitations under 
Section 4420 and fund the same number of basic skills and literacy train- 
ing hours as are funded for vocational skills training, on a per-trainee ba- 
sis. 

NotE: Authority cited: Section 10205(m), Unemployment Insurance Code. Ref- 
erence: Sections 10201.5 and 10214.5, Unemployment Insurance Code. 

History 
1. New section filed 5-17-2006; operative 6-16-2006 (Register 2006, No. 20). 

§ 4430. (Reserved). 

§ 4431 . Public Records. 

NotE: Authority cited: Section 10205(k), Unemployment Insurance Code. Refer- 
ence: Section 10205(k), Unemployment Insurance Code. 

History 

1. New section filed 8-19-91; operative 8-19-91 (Register 92, No. 1). 

2. Repealer filed 8-9-2006; operative 9-8-2006 (Register 2006, No. 32). 

§ 4432. Incompatibility. 

NOTE: Authority cited: Section 10205(k), Unemployment Insurance Code. Refer- 
ence: The People ex. rel. Chapman v. Rapsey (1940) 16 Cal.2d 636. 

History 

1. New section filed 4—12-91; operative 4-12-91 pursuant to Government Code 
section 11346.2(d) (Register 91, No. 18). 

2. Repealer filed 7-18-2007; operative 8-17-2007 (Register 2007, No. 29). 

§ 4433. (Reserved). 



Article 4. Program Operations 

§ 4440.1 . Advances. [Repealed] 

NOTE: Authority cited: Section 10205(k), Unemployment Insurance Code. Refer- 
ence: Section 10206(a), Unemployment Insurance Code. 

History 

1. New section filed 4-12-91; operative 4-12-91 pursuant to Government Code 
section 11 346.2(d) (Register 91, No. 18). 

2. Amendment of subsections (c), (g) and Note filed 12-1-95; operative 12-1-95 
pursuant to Government Code section 1 1343.4(d) (Register 95, No. 48). 
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3. Repealer filed 10-23-2007; operative 1 1-22-2007 (Register 2007, No. 43). 

§ 4440.2. Progress Payments. 

(a) Progress payments may be negotiated and authorized during the 
course of operation to assist in offsetting the costs incurred in the deliv- 
ery of the training plan. Progress payments shall not be authorized for 
more than 75 percent of the cost per trainee. Twenty-five percent shall 
be withheld until the trainee has been retained in employment for the spe- 
cified employment-retention period following training. 

(b) When permitted by the Panel, progress payments shall be specified 
in the payment schedule of the contract and shall be authorized no more 
than once per month. 

(c) Progress payments shall be made as specified in the Agreement 
when accompanied by an invoice and the appropriate documentation 
substantiating the completion of the performance requirements. 

(d) Progress payments and the final payment may be suspended at the 
sole discretion of the Employment Training Panel if the Panel finds that 
the contractor is out of comphance with the terms and conditions of the 
Agreement. The Contractor shall be given written notice for the reason 
for the suspension of payment. The contractor must correct any deficien- 
cy which was the reason for the suspension of payment before the suspen- 
sion of payment of funds will be revoked. 

NOTE: Authority cited: Section 10205(/), Unemployment Insurance Code. Refer- 
ence: Section 10209(f), Unemployment Insurance Code. 

History 

1. New section filed 4-12-91; operative 4-12-91 pursuant to Government Code 
section 1 1346.2(d) (Register 91, No. 18). 

2. Repealer of subsections (c)-(d) and subsection relettering filed 12-1-95; opera- 
tive 12-1-95 pursuant to Government Code section 11343.4(d) (Register 95, 
No. 48). 

3. Amendment of subsection (b), new subsection (d) and amendment of Note 
filed 7-19-96; operative 7-19-96 pursuant to Government Code secfion 
1 1343.4(d) (Register 96, No. 29). 

§ 4440.3. Term Date and Start of Training. 

(a) The term of an ETP Agreement cannot begin prior to the date of 
Panel approval. 

(b) The Contractor shall not be reimbursed for the cost of training that 
starts prior to the term of the ETP Agreement. If the Contractor starts 
training before the ETP Agreement has been signed by both parties, it 
must nevertheless adhere to the terms and conditions set forth in the pro- 
posed ETP Agreement along with any terms or conditions imposed by the 
Panel and agreed to by the Contractor's representative at the time of Pan- 
el approval. 

NOTE: Authority cited: Section 10205(m), Unemployment Insurance Code. Ref- 
erence: Section 10209(c), Unemployment Insurance Code. 

History 

1. New section filed 12-1-95; operative 12-1-95 pursuant to Government Code 
section 1 1343.4(d) (Register 95, No. 48). 

2. Amendment of section and Note filed 5-18-98; operative 5-18-98 pursuant 
to Government Code secfion 1 1343.4(d) (Register 98, No. 21). 

3. Amendment of secfion heading, secfion and Note filed 6-28-2006; operative 
7-28-2006 (Register 2006, No. 26). 

§ 4441. Retraining Certification. 

NOTE: Authority cited: Section 10205(/), Unemployment Insurance Code. Refer- 
ence: Secfions 10200, 10201(b)(2)(A), 10201(g), 10205(e) and 10214.5(a), Un- 
employment Insurance Code. 

History 

1. New secfion filed 4-12-91; operative 4-12-91 pursuant to Government Code 
section 11346.2(d) (Register 91, No. 18). 

2. Amendment of section heading, secfion and Note filed 4-14-95; operative 
4-14-95 pursuant to Government Code section 11343.4(d) (Register 95, No. 
15). 

3. Repealer and new section and amendment of NOTE filed 12-4-97; operative 
12^4-97 pursuant to Government Code secfion 11343.4(d) (Register 97, No. 
49). 

4. Repealer filed 7-18-2007; operafive 8-17-2007 (Register 2007, No. 29). 

§ 4441.5. Training Schedule. 

NOTE: Authority cited: Secfion 10205(0, Unemployment Insurance Code. Refer- 
ence: Section 10205(c), Unemployment Insurance Code. 



History 

1 . New secfion filed 5-1 8-98; operative 5-18-98 pursuant to Government Code 
section 11 343.4(d) (Register 98, No. 21). 

2. Repealer filed 3-12-2007; operative 4-1 1-2007 (Register 2007, No. 11). 

§ 4442. Record Keeping. 

(a) Contractors shall maintain and inake available: 

(1) records that clearly docuinent all aspects of training and retention 
related to the training program; 

(2) applicable financial records which document funds received and 
disbursed, and 

(3) payroll and personnel records related to the ETP training agree- 
ment. 

(b) All classroom/laboratory training and videoconference training re- 
cords shall be maintained by job number and shall contain the following 
elements: 

(1) Date(s) training occurred 

(2) Type of training and course title - as identified in the approved cur- 
riculum 

(3) Number of hours trainee was in attendance per day of training - ex- 
cluding meal breaks 

(4) Trainer(s) name(s) - typed or clearly printed 

(5) Trainer's signature - name signed once for each type of training 

(6) Trainee(s) name(s) - typed or clearly printed 

(7) Trainees' signatures - name signed on the first day of training for 
each type of training 

(8) Trainee' s initials - on first day of training and each subsequent day 
of training for each type of training 

(c) All computer-based training records shall be maintained by job 
number and shall contain the following elements: 

(1) Date system was last accessed for a specific course 

(2) Type of training and course title - as identified in the approved cur- 
riculum 

(3) Number of hours designated to complete a course 

(4) Percentage of course completed 

(5) Trainee name - type or clearly printed 

(6) Trainee's signature verifying course was completed 

(7) Signature of an authorized employer representative, verifying 
trainee competency attainment in the specified course at completion of 
the course. 

(d) Contractors shall collect and maintain Structured, On-Site Train- 
ing (SOST) records by job number and type of training (as identified in 
the contract Training Plan) that contain the following elements: 

(1) Date(s) training was provided 

(2) Trainer's name - typed or clearly printed 

(3) Trainees' names - typed or clearly printed 

(4) Trainer' s time - completed daily (in increments of not less than 5 
minutes). 

(5) Type of training 

(6) Trainer's activities as provided in 22 CCR 4400(y). 

(7) Trainer's signature and date at complefion of SOST by type of 
training 

(e) For SOST, Contractor shall maintain a list of trainees who have 
achieved competency. This list must be organized by job number, in- 
clude the type of training and date of competency attainment, and be 
signed and dated by the trainer(s) and supervisor(s). 

(f) For purposes of items (b), (c) and (d) above, contractor developed 
documentation forms shall be provided to ETP for approval prior to im- 
plementation. 

(g) All records identified in paragraphs (a) through (e) above shall be 
retained for no less than four years from the termination date of the agree- 
ment or three years after final payment under the agreement, whichever 
is later. 

(1) If the agreement is partially or completely terminated, the records 
relating to the performance prior to termination shall be preserved and 
made available to ETP for a period of three (3) years from the date of any 
resulting final settlement. 
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(2) Records which relate to litigation or the settlement of claims aris- 
ing out of the performance of the agreement, or reimbursable costs and 
expenses of the agreement as to which exception has been taken by ETP 
or any of its duly authorized representatives, shall be retained by contrac- 
tor for a period of 3 years after the final dispositions of such appeals, au- 
dits, claims, exceptions, or litigation. 

(h) All records will be retained within the control of the primary con- 
tractor and shall be made available for review at the contractor's place of 
business, within the State of California. 

(i) At the completion of the Agreement, all records identified in item 
(a)(1) above, whether of the contractor or subcontractor(s). and all re- 
cords identified in (a)(2) and (a)(3) shall be retained by the primary con- 
tractor and be made available for review at the contractor's place of busi- 
ness within the state of California. 

(j) All records shall be open to inspection and shall be subject to being 
copied by any ETP-authorized representative at any time during the nor- 
mal business hours of the contractor. 

(k) In the absence of records or supporting documentation necessary 
to substantiate performance under the contract the contractor may be re- 
quired to return ETP funds, plus interest. 

NOTE; Authority cited: Section 10205(/), Unemployment Insurance Code. Refer- 
ence: Section 10205(f). Unemployment Insurance Code. 

History 

1. New section filed 4-12-91; operative 4-12-91 pursuant to Government Code 
section 11346.2(d) (Register 91, No. 18). 

2. Amendment of subsection (a), repealer and new subsections (a)(1) and (a)(2), 
new subsection (a)(3). repealer and new subsections (b)-(d), new subsections 
(e)-(j) and amendment of Note filed 7-19-96; operative 7-19-96 pursuant to 
Government Code section 1 1 343.4(d) (Register 96, No. 29). 

3. Amendment of section heading and subsection (e) and repealer of subsection 
(e)( 1 ) and (e)(2) designator filed 1 2-4-97; operative 12-4-97 pursuant to Gov- 
ernment Code section 1 1343.4(d) (Register 97, No. 49). 

4. Amendment filed 12-20-99 as an emergency; operative 12-20-99 (Register 
99, No. 52). A Certificate of Compliance must be transmitted to OAL by 
4-1 8-2000 or emergency language will be repealed by operation of law on the 
following day. 

5. Certificate of Compliance as to 12-20-99 order transinitted to OAL 4-5-2000 
and filed 5-15-2000 (Register 2000, No. 20). 

§ 4442.1 . Make-up Training. 

NOTE: Authority cited: Section 10205(/), Unemployment Insurance Code. Refer- 
ence: Section 10200(a), Unemployment Insurance Code. 

History 

1. New section filed 12-4-97; operadve 12-4-97 pursuant to Government Code 
section 1 1343.4(d) (Register 97, No. 49). 

2. Repealer filed 9-2-2005; operative 10-2-2005 (Register 2005, No. 35). 

§ 4442.2. Record Keeping Modifications. 

The Panel may modify the record keeping requirements of 22 CCR 
Sections 4442 and 4442. 1 if necessitated by the contractor's cuirent, es- 
tablished record keeping practices, provided that the modified record 
keeping practices will properly substantiate the delivery of training, 
placement and retention as required in the agreement, and the modified 
record keeping practices can be audited by the Panel. Any such record 
keeping modifications agreed to by ETP and Contractor shall be incorpo- 
rated into the agreement. 

NOTE: Authority cited: Section 10205(/), Unemployment Insurance Code. Refer- 
ence: Section 10205(f), Unemployment Insurance Code. 

History 

1 . New section filed 1 2-20-99 as an emergency; operative 1 2-20-99 (Register 99, 
No. 52). A Certificate of Compliance must be transmitted to OAL by 
4—18-2000 or emergency language will be repealed by operation of law on the 
following day. 

2. Certificate of Compliance as to 12-20-99 order transmitted to OAL 4-5-2000 
and filed 5-15-2000 (Register 2000, No. 20). 

§ 4443. Monitoring. 

(a) Panel staff shall schedule periodic on-site visits to the contractor's 
place of business or the location of the training program funded by the 
panel for the purpose of reviewing training activities for compliance with 
the specifications outlined in the agreement. During the visit, the monitor 
shall do any or all of the following: 



(1) review the number of trainees entering, progressing through, or 
completing training and/or the retention period; 

(2) for new hire training programs, determine if appropriate placement 
services are being provided to successful training completers as required 
by the contract; 

(3) review the training schedule; 

(4) review the curricula; 

(5) observe classroom, laboratory, and/or structured, on-site training 
in session; 

(6) assure that budgeted and required training staff, equipment, sup- 
plies and materials are available; 

(7) interview trainers and trainees; 

(8) review record keeping and daily documentation of training; 

(9) review invoices; 

(10) review subagreements and determine if all specified services are 
being delivered as provided for in the contract; and 

(11) determine if the agreement and any subsequent amendments have 
been executed by the state. 

(b) The results of the visit shall be documented in a report covering all 
areas reviewed, and include an assessment whether the training is meet- 
ing the Agreement specifications. If the program is out of compliance, 
recommendations for adjustments shall be made. Corrective action must 
be effected by the contractor as specified in the report. A copy of the re- 
port shall be provided to the Contractor. 

NOTE: Authority cited: Section 10205(k), Unemployment Insurance Code. Refer- 
ence: Section 10205(f), Unemployment Insurance Code. 

History 
1. New section filed 4-12-91; operative 4-12-91 pursuant to Government Code 

section 11346.2(d) (Register 91, No. 18). 

§ 4444. Project Review. 

NOTE: Authority cited: Section 1 0205(k), Unemployment Insurance Code. Refer- 
ence: Section 10205(f), Unemployment Insurance Code. 

History 

1. New section filed 4-12-91; operative 4-12-91 pursuant to Government Code 
section 11346.2(d) (Register 91, No. 18). 

2. Repealer filed 9-2-2005; operative 10-2-2005 (Register 2005, No. 35). 

§ 4445. Contract Performance and Amendments. 

(a) Contractors cannot earn payment within the meaning of Section 
4400(r) until the effective date of the contract. 

(b) The Panel shall not approve contract amendments after the term 
has ended. 

(c) The Panel will consider a contractor's prior and ongoing perfor- 
mance on any prior contract(s) when considering whether to approve a 
new contract, or the amendment of an existing contract. The Panel will 
review performance using the following non-inclusive criteria: 

(1) Percentage of encumbered funds earned by contractor; 

(2) Percentage of trainees retained in employment; 

(3) Percentage of trainees enrolled under contract; 

(d) For purposes of this section "encumbered" means funds set aside 
for payments to be made by ETP in a given fiscal year from the approved 
amount of funding. 

NOTE: Authority cited: Section 10205(m), Unemployment Insurance Code. Ref- 
erence: Sections 10205(c), (e), 10206 and 10209(a), (d). Unemployment Insur- 
ance Code. 

History 

1. New section filed 8-19-91; operative 8-19-91 (Register 92, No. 1 ). 

2. New section heading, repealer of subsection (b) and subsection relettering, 
amendment of newly designated subsecfion (b), new subsections (c)-(c)(3) and 
amendment of Note filed 7-19-96; operative 7-19-96 pursuant to Govern- 
ment Code section 1 1343.4(d) (Register 96, No. 29). 

3. Amendment of section and Note filed 11-28-2006; operative 12-28-2006 
(Register 2006, No. 48). 

§4445.1. Termination Procedures. 

NOTE: Authority cited: Section 10205(/), Unemployment Insurance Code. Refer- 
ence: Sections 10206(a) and 10209(f), Unemployment Insurance Code. 

History 

1. New section filed 12-4-97; operative 12-4-97 pursuant to Government Code 
section 1 1343.4(d) (Register 97, No. 49). 

2. Repealer filed 1 1-28-2006; operative 12-28-2006 (Register 2006, No. 48). 
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§ 4446. Disencumbering Unearned Funds. 

NOTE: Authority cited: Section 10205(k), Unemployment Insurance Code. Refer- 
ence: Section 10205(k), Unemployment Insurance Code. 

History 

1. New section filed 4-12-91; operative 4-12-91 pursuant to Government Code 
section 1 1346.2(d) (Register 91, No. 18). 

2. Repealer filed 1 1-28-2006; operative 12-28-2006 (Register 2006, No. 48). 

§ 4446.5. Contractor Relocation. 

(a) A single-employer contractor (Contractor) that moves a facility at 
which training was provided to a location out-of-state, within three years 
from expiration of the Training Agreement term, may be required to re- 
turn payment earned under the Agreement. 

(b) A Contractor that transfers jobs for which training was provided to 
a location out-of-state, within three years from expiration of the Train- 
ing Agreement term, may be required to return payment earned under the 
Agreement. 

(c) The requirement to return payment earned under this regulation 
may be imposed by the Panel at its discretion, on a case-by-case basis. 

(d) In exercising its discretion the Panel shall consider, as mitigating 
factors, whether the Contractor made efforts to minimize the State's loss 
of jobs/skills, or to reduce the financial burden on affected employees. 
Examples of such efforts include, but are not limited to: 

(1) offering job transfers to another facility operating in California, 

(2) providing job-search and placement assistance, 

(3) providing transitional health benefits, severance pay or incentives 
for early retirement. 

NOTE: Authority cited: Section 10205(m), Unemployment Insurance Code. Ref- 
erence: Sections 10200(a)(1) and 10200(b)(4), Unemployment Insurance Code. 

History 
1. New section filed 9-27-2005; operative 9-27-2005 pursuant to Government 
Code section 1 1343.4 (Register 2005, No. 39). 

§ 4447. Unearned Advance Payments and Progress 
Payments. 

All unearned advances and progress payments paid for trainees who 
are not trained, hired after the completion of training and retained in em- 
ployment shall be returned to the panel no later than 75 days after the ter- 
mination date of the contract. Interest calculated at the adjusted annual 
rate and by the method established pursuant to section 19269, Revenue 
and Taxation Code shall be paid on all funds returned to the Panel under 
the provisions of this section from the first day of the month following 
the date they were received from the panel. 

NOTE: Authority cited: Section 10205(k), Unemployment Insurance Code. Refer- 
ence: Section 10205(k), Unemployment Insurance Code. 

History 
1. New section filed 4-12-91; operative 4—12-91 pursuant to Government Code 

section 1 1346.2(d) (Register 91, No. 18). 

§ 4448. Audits. 

(a) To ensure the provision of adequate fiscal and accounting controls, 
the Panel shall conduct annual performance-based audits of a selected 
sample of training projects funded by the Panel in any fiscal year. The 
auditor shall have sole discretion in selecting the sample and the criteria 
for selection may vary from one fiscal year to another. 

( 1 ) These audits shall be designed to provide reasonable assurance that 
the performance objectives of the training contract have been met. The 
auditor will test records, documents and other evidence that would sup- 
port the final training cost reimbursement under the contract. At a mini- 
mum, the auditor will test for compliance with the following perfor- 
mance objectives: certification of eligibility, enrollment, completed 
class or lab presentation, training attendance, job placement and reten- 
tion at the minimum wage specified in the contract. 

(2) These audits shall be performed in accordance with the generally 
accepted government auditing standards that apply to professional judg- 
ment of auditors and performance audits set forth in the Government Au- 
diting Standards, 2003 Revision (GAGAS). This publication is issued by 
the General Accounting Office, and may be viewed free of charge at 
www.gao.gov and is hereby incorporated by reference. 



(3) A peer review of Panel audits should be conducted at least every 
three years by an independent third party, such as the Bureau of State Au- 
dits. 

(b) The auditor may use statistical sampling in selecting the items be- 
ing audited to extrapolate a probable error rate in a performance-based 
audit. In particular, statistical sampling and extrapolation will be used 
when there is good cause to believe that a significant overpayment has 
occurred, in the professional judgment of the auditor. 

( 1 ) The auditor may also use non-statistical sampling in a given audit. 
However, the results of non-statistical sampling will not be extrapolated 
since the sample results would not necessarily be representative of the au- 
dit population. 

(2) The auditor will determine the statistical sampling methodology 
and the statistically valid sample size based on professional judgment. 
The methodology may vary between fiscal years and audits. 

(c) When a probable overpayment is determined by statistical sam- 
pling and extrapolation, the final audit report shall include the following: 

( 1 ) The statistical sampling methodology; 

(2) Tlie sample size; 

(3) The population from which the sample was drawn; 

(4) The calculations used to extrapolate the overpayment; and, 

(5) The confidence level used to set the precision of the extrapolation. 

(d) When a probable overpayment is determined by statistical sam- 
pling and extrapolation, the contractor shall be provided an opportunity 
to refute the audit findings. Any decision to modify the probable over- 
payment or not shall be made at the sole discretion of the Panel, based on 
the professional judgment of the auditor. 

(e) The Panel may conduct desk audits of selected training projects for 
a given fiscal year. Its criteria for selection may vary from one fiscal year 
to another. These audits are not required to be perforined in accordance 
with GAGAS due to the limited scope of the audit work. 

Note: Authority cited: Section 10205(m), Unemployment Insurance Code. Ref- 
erence: Section 10205(g), Unemployment Insurance Code. 

History 

1 . New section filed 4-12-91; operative 4-12-91 pursuant to Government Code 
section 11 346.2(d) (Register 91, No. 18). 

2. Amendment of section and Note filed 1-20-2006; operative 2-19-2006 (Reg- 
ister 2006, No. 3). 

§ 4449. Collection Procedures. 

(a) Overpayment. Reconciliation and audit unit staff of the panel shall 
notify the contractor by demand letter that an overpayment exists, and 
such notification shall include the panel contractor billing. The demand 
letter shall be sent by certified mail, return receipt requested, and request 
payment in full within 30 days of date of mailing of the letter. If payment 
is not received within 30 days, a second notice of overpayment shall be 
sent to the contractor requesting payment in full within five days. If pay- 
ment is not received within five days, panel staff shall prepare a final no- 
tice requesting payment within five days. 

(b) Nonpayment. If payment is not received within five days of the fi- 
nal notice and no appeal is filed to extend the appeal period, the matter 
shall be referred to the panel's general counsel for action. 

(c) Overdue accounts; installment payments. 

( 1 ) The panel may authorize hquidation of a debt by use of installment 
payments when necessary. Panel acceptance of an installment proposal 
shall be restricted to cases of unusual circumstances. 

(2) Such proposals shall provide a payment schedule that will liquidate 
the liability at the earliest possible time. The debtor shall show the reason 
for an installment plan and its financial ability to remain solvent during 
the pay-back period. The panel may require an audited financial state- 
ment from the contractor. 

(3) The panel may require a judgment and hen for each installment 
proposal approved by the panel. 

(4) The panel may consider other methods of liquidating the account 

as approved by the appropriate state agency (i.e., the Attorney General). 

NOTE: Authority cited: Section 10205(k), Unemployment Insurance Code. Refer- 
ence: Section 10205(k), Unemployment Insurance Code. 
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History 

1. New section filed 4-12-91; operative 4-12-91 pursuant to Government Code 
section 11346.2(d) (Register 91, No. 18). 



§ 4450. Appeal Process. 

(a) An interested person may appeal any final adverse decision made 
on behalf of the Panel where said decision is communicated in writing. 
Appeals must be submitted in writing to the Executive Director at the 
Employment Training Panel in Sacramento. 

(b) There are two levels of appeal before the Panel. The first level must 
be exhausted before proceeding to the second. 

( 1 ) The first level of appeal is to the Executive Director, and must be 
submitted within 30 days of receipt of the final adverse decision. This ap- 
peal will not be accepted by the Executive Director unless it includes a 
statement setting forth the issues and facts in dispute. Any documents or 
other writings that support the appeal should be forwarded with this state- 
ment. The Executive Director will issue a written determination within 
60 days of receiving said appeal. 

(2) The second level of appeal is to the Panel, and must be submitted 
within 10 days of receipt of the Executive Director's determination. This 
appeal should include a statement setting forth the appellant' s argument 
as to why that determination should be reversed by the Panel, and for- 
warding any supporting documents or other writings that were not pro- 
vided at the first level of appeal to the Executive Director. If the Panel 
accepts the appeal and chooses to conduct a hearing, it may accept sworn 
witness testimony on the record. 

(A) The Panel must take one of the following actions within 45 days 
of receipt of a second-level appeal: 

(1) Refuse to hear the matter, giving the appellant written reasons for 
the denial; or 

(2) Conduct a hearing on a regularly-scheduled meeting date; or 

(3) Delegate the authority to conduct a hearing to a subcommittee of 
one or more Panel members, or to an Administrative Law Judge with the 
Office of Administrative Hearings. 

(B) The Panel or its designee may take action to adopt any of the ad- 
ministrative adjudication provisions of the Administrative Procedures 
Act at Government Code Section 11310 et seq. , for the purpose of formu- 
lating and issuing its decision. Said action may take place at the hearing, 
or in preliminary proceedings. 

(C) Upon completion of the hearing, the record will be closed and the 
Panel will issue a final ruling. The ruling may be based on a recommenda- 
tion from the hearing designee. The ruling shall be issued in a writing 
served simultaneously on the appellant and ETP, within 60 days of the 
record closure. 

(c) The time limits specified above may be adjusted or extended by the 
Executive Director or the Panel Chairman for good cause, pertinent to the 
level of appeal. 

(d) Following receipt of the Panel's ruling, the appellant may petition 
for judicial review in Superior Court pursuant to Code of Civil Procedure 
Section 1094.5. This petition must be filed within 60 days from receipt 
of the Panel's ruling. 

NOTE: Authority cited: Section 10205(m), Unemployment Insurance Code; and 
Section 11410.40, Government Code. Reference: Section 10205(k) and 10207, 
Unemployment Insurance Code. 

History 

1. New section filed 4-14-95; operative 4-14-95 pursuant to Government Code 
section 11343.4(d) (Redster 95, No. 15). 

2. Amendment of section and Note filed 11-28-2006; operative 12-28-2006 
(Register 2006, No. 48). 



Chapter 2. 



Job Training Partnership Act 
Complaints 



Article 1. General Provisions 

§4501-1. Definitions. 

(a) "'Audit complaint" means a written expression by a party appealing 
an audit disallowance and/or investigation, and monitoring findings is- 
sued by the EDD or by the service delivery area. An "audit complaint" 
may be in response to administrative and/or financial/monetary sanc- 
tions resulting from monitoring, investigations or audits. All complaints, 
amendments and withdrawals shall be in writing. 

(b) "Complaint (or Complaints)" includes both policy and audit com- 
plaints. 

(c) "Compliance Review Division" is the organization within EDD 
which oversees the administrative resolution of policy complaints and 
audit complaints. 

(d) "Days" means consecutive calendar days, including weekends and 
holidays. 

(e) "Hearing Officer" means an impartial person or group of persons. 
Hearing officers may be selected from among the staff of offices which 
will not be directly affected by or will not implement the decision in the 
specific inatter, such as legal offices or personnel department of munici- 
palities, counties or the State. 

(f) "JTPA" means the federal Job Training Partnership Act, Title 29, 
United States Code, Sections 1501 through 1792b, nonconsecutive. 

(g) "Policy Complaint" means a written expression, appealing other 
than an audit disallowance, by a party alleging a violation of the JTPA, 
the regulations promulgated under the JTPA, recipient grants, subagree- 
ments, or other specific agreements under the JTPA, including terms and 
conditions of participant employment. All complaints, amendments, and 
withdrawals shall be in writing. 

(h) "Service delivery area" includes the service delivery area adminis- 
trative entity and its subrecipients to whom the administrative entity has 
delegated the complaint resolution process. 

(i) "Service Provider" means a JTPA public agency, private nonprofit 
organization, or private-for-profit entity that delivers educational, train- 
ing, employment or supportive services to JTPA participants. 

(j) "State Review Panel" is an entity within the EDD composed of a 
representative of the EDD' s Compliance Review Division, the Legal Of- 
fice, and the Director's Office. This Panel shall review and approve or 
disapprove decisions and recommendations regarding policy and audit 
complaints. 

NOTE: Authority cited: Sections 305, 306 and 15051, Unemployment Insurance 
Code. Reference: Job Training Partnership Act, Title 29, United States Code, Sec- 
tions 1 554 and 1574(b); and Title 20, Code of Federal Regulations, Sections 626.5, 
627.481(c) and 627.500 through 627.503. 

History 

1. New chapter 2 (articles 1-4, sections 4501-1 — 4504-4), article 1 (sections 
4501-1—4501-2) and section filed 6-24-99 as an emergency; operative 
6-24-99 (Register 99, No. 26). A Certificate of Compliance must be transmitted 
to OAL by 10-22-99 or emergency language will be repealed by operation of 
law on the following day. 

2. Certificate of Comphance as to 6-24-99 order transmitted to OAL 10-21-99; 
disapproved by OAL and order of repeal as to 6-24-99 order filed on 12-7-99 
(Register 99. No. 50). 

3. New chapter 2 (articles 1-4), sections 4501-1 — 4504-4), article 1 (sections 
4501-1—4501-2) and section filed 12-8-99 as an emergency; operative 
12-8-99 (Register 99, No. 50). A Certificate of Compliance must be trans- 



Page 158.15 



Register 2007, No. 43; 10-26-2007 



§ 4501-2 



BARCLAYS CALIFORNIA CODE OF REGULATIONS 



Title 22 



mitted to OAL by 4-6-2000 or emergency language will be repealed by opera- 
tion of law on the following day. 

4. Certificate of Compliance as to 1 2-8-99 order, including amendment of subsec- 
tions (a), (e) and (h) and amendment of Ncm-., transmitted to OAL 2-24-2000 
and filed 4-6-2000 (Register 2000, No. 14). 

§ 4501-2. General Principles for All Levels of Complaint 
Resolution. 

(a) The procedures set forth in Sections 4501-1 through 4503-3 shall 
be used by all California service delivery areas in the development of lo- 
cal-level complaint and hearing procedures. The procedures set forth in 
Sections 4504-1 through 4504-4 shall be used by the EDD in the resolu- 
tion of all complaints where the EDD is the agency issuing sanctions. 

(b) Sections 4501-1 through 4504-4 shall guide the receipt, hearing, 
and resolution of noncriminal complaints relating to JTPA programs and 
activities that are funded with JTPA monies provided to the State of 
California by the U.S. Department of Labor. All individuals and entities, 
including JTPA applicants and participants, subrecipients of service de- 
livery areas, entities and individuals that are applicants for JTPA pro- 
gram funding, labor unions, community-based organizations and educa- 
tional agencies shall use the procedures set forth in Sections 4501-1 
through 4504-4. 

(c) At all levels of the complaint process, complainants have the right 
to be represented, at their own expense, by a person(s) of their choosing. 

(d) Policy complaints must be filed within one year of the alleged 
violation. All persons filing policy complaints shall be free from re- 
straint, coercion or reprisal. 

(e) Audit complaints shall be filed within 30 days of the EDD or local 
service delivery area's written decision disallowing costs and/or institut- 
ing other findings that are final. All persons filing audit complaints shall 
be free from restraint, coercion or reprisal. 

NOTE: Authority cited: Sections 305, 306 and 15051, Unemployment Insurance 
Code. Reference: Job Training Partnership Act, Title 29, United States Code, Sec- 



tions 1 554 and 1 574(b): and Title 20. Code of Federal Reeulations, Sections 626.5, 
627.481(c) and 627.500 through 627.503. 

History 

1. New section filed 6-24-99 as an emergency; operative 6-24-99 (Register 99, 
No. 26). A Certificate of Compliance must be transmitted to OAL by 1 0-22-99 
or emergency language will be repealed by operation of law on the following 
day. 

2. Certificate of Compliance as to 6-24-99 order transmitted to OAL 10-21-99; 
disapproved by OAL and order of repeal as to 6-24-99 order filed on 12-7-99 
(Register 99, No. 50). 

3. New section filed 12-8-99 as an emergency; operative 12-8-99 (Register 99, 
No. 50). A Certificate of Compliance must be transmitted to OAL by 4-6-2000 
or emergency language will be repealed by operation of law on the following 
day. 

4. Certificate of Compliance as to 1 2-8-99 order, including amendment of subsec- 
tion (b) and amendment of NoTi;, transmitted to OAL 2-24-2000 and filed 
4-6-2000 (Register 2000, No. 14). 



Article 2. 



Service Delivery Area Complaint 
Procedures 



§ 4502-1 . Notice to Affected Parties. 

Each service delivery area shall develop local procedures for resolu- 
tion of JTPA policy and audit complaints. Local procedures shall comply 
with the requirements of Sections 4502-1 through 4502-5. 

(a) When each participant enrolls in the JTPA program, the service de- 
livery area shall provide the participant with a written description of the 
local policy complaint procedure. This description shall include: 

(1) Notification that the participant has the right to file a policy com- 
plaint at any time within one calendar year after the occurrence of an 
event. 

(2) Instructions and timelines for filing a policy complaint; and 

(3) Notification that the participant has the right to receive technical 
assistance from the service delivery area to file a policy complaint. 



[The next page is 158.17.] 
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The service delivery area shall modify the notice and send a new copy 
to all participants whenever procedures are changed. The service deliv- 
ery area shall place a copy of the written description of the local policy 
complaint procedure and the participant's acknowledgment of receipt in 
each participant's file. 

(b) Each service delivery area shall provide its service providers and 
subrecipients with a written description of the local audit complaint pro- 
cedure. This description shall include: 

( 1 ) Notification that service providers and subrecipients have the right 
to file an audit complaint within 30 days of the issuance of the final deter- 
mination disallowing costs or instituting other findings; 

(2) Instructions for filing an audit complaint; and 

(3) Notification that the service providers and subrecipients have the 
right to receive technical assistance from the service delivery area to file 
an audit complaint. The service delivery area shall modify the notice and 
shall send a new copy of the notice to all service providers and subrecipi- 
ents whenever procedures are changed. The service delivery area shall 
place a copy of the written description of the local audit complaint proce- 
dure and the service provider's and subrecipient's acknowledgment of 
receipt in the file of each service provider or subrecipient. 

(c) The service delivery area shall make available in a public location 
at its place of business a copy of secdons 4501-1 through 4503-3. The 
service delivery area shall notify participants, service providers and sub- 
recipients where these regulation sections shall be made available. The 
service delivery area shall provide this information about the availability 
of these regulation sections at the time the participant, contractor or sub- 
recipient receives a copy of the local policy and/or audit complaint proce- 
dures. The service delivery area shall also notify the participant, contrac- 
tor or subrecipient that Sections 4501-1 through 4503-3 are available to 
individuals upon request. 

(d) The service delivery area shall ensure that both the local policy 
complaint procedures and the local audit complaint procedures explain 
that participants, contractors, or subrecipients may file an appeal or re- 
quest a separate review by EDD if they experience an incident of re- 
straint, coercion or reprisal as a result of filing a policy or audit complaint. 

The complainant shall describe the restraint, coercion or reprisal and 
shall specify the date of the incident in the appeal or request for EDD re- 
view. 

NOTE: Authority cited: Sections 305, 306 and 15051, Unemployment Insurance 
Code. Reference: Job Training Partnership Act, Tide 29, United States Code, Sec- 
tion 1554 and Title 20, Code of Federal Regulations, Sections 627.501, 627.502 
and 627.503. 

History 

1 . New article 2 (sections 4502-1 — 4502-5) and section fded 6-24-99 as an emer- 
gency; operative 6-24-99 (Register 99, No. 26). A Certificate of Compliance 
must be transmitted to O AL by 1 0-22-99 or emergency language will be re- 
pealed by operation of law on the following day. 

2. Certificate of Compliance as to 6-24-99 order transmitted to OAL 10-21-99; 
disapproved by OAL and order of repeal as to 6-24-99 order filed on 12-7-99 
(Register 99, No. 50). 

3. New article 2 (sections 4502-1 — 4502-5) and section filed 12-8-99 as an emer- 
gency; operative 12-8-99 (Register 99, No. 50). A Certificate of Compliance 
must be transmitted to OAL by 4-6-2000 or emergency language will be re- 
pealed by operation of law on the following day. 

4. Certificate of Compliance as to 1 2-8-99 order, including amendment of subsec- 
tion (d) and amendment of Note, transmitted to OAL 2-24-2000 and filed 
4-6-2000 (Register 2000, No. 14). 

§ 4502-2. Form and Filing of Complaints. 

(a) The service delivery area shall provide technical assistance to com- 
plainants, including those whose complaint is against the service deliv- 
ery area. Such technical assistance includes providing instructions on 
how to file a complaint, providing copies of documents such as the JTPA, 
the state and federal JTPA regulations, service delivery area procedures, 
and contracts. 

(b) The official filing date of the complaint shall be the date the written 
complaint is received by the service delivery area or its service providers. 
The filing of the complaint shall be considered a request for a hearing and 
the service delivery area shall issue a decision within 60 days of the filing 
of the complaint. The complaint shall be in writing, signed and dated. 



The service delivery area shall obtain the following information for all 
complaints: 

( 1 ) Full name, telephone number, and mailing address of the com- 
plainant; 

(2) Full name, telephone number, and mailing address of the respon- 
dent; 

(3) A clear and concise statement of the facts and dates describing the 
alleged violation; 

(4) The provisions of the JTPA, the JTPA regulations, grant or other 
agreements under the JTPA, believed to have been violated; 

(5) Policy complaints against individuals, including staff or partici- 
pants, shall indicate how those individuals did not comply with the JTPA 
law, regulation, or contracts, and shall identify the remedy sought by the 
complainant. 

(c) The absence of any of the requested information shall not be a basis 
for dismissing a complaint. 

(d) Complaints may be amended to correct technical deficiencies at 
any time up to the time of the hearing. Complaints shall not be amended 
to add new issues unless the complainant withdraws and resubmits the 
complaint; however, applicable time limits shall not be extended if a 
complaint is amended or withdrawn and refiled. Complaints may be 
withdrawn at any time prior to the issuance of the hearing officer's deci- 
sion. 

NOTE: Authority cited: Sections 305, 306 and 15051, Unemployment Insurance 
Code. Reference: .lob Training Partnership Act, Title 29, United States Code, Sec- 
tion 1554 and Title 20, Code of Federal Regulafions, Sections 627.501, 627.502 
and 627.503. 

History 

1. New section filed 6-24-99 as an emergency; operative 6-24-99 (Register 99, 
No. 26). A Certificate of Compliance must be transmitted to OAL by 10-22-99 
or emergency language will be repealed by operation of law on the following 
day. 

2. Certificate of Compliance as to 6-24-99 order transmitted to OAL 10-21-99; 
disapproved by OAL and order of repeal as to 6-24-99 order filed on 12-7-99 
(Register 99, No. 50). 

3. New secfion filed 12-8-99 as an emergency; operative 12-8-99 (Register 99, 
No. 50). A Certificate of Compliance must be transmitted to OAL by 4-6-2000 
or emergency language will be repealed by operation of law on the following 
day. 

4. Certificate of Compliance as to 12-8-99 order, including amendment of subsec- 
tion (b)(5) and amendment of Note, transmitted to OAL 2-24-2000 and filed 
4-6-2000 (Register 2000, No. 14). 

§ 4502-3. Informal Resolution. 

(a) The service delivery area shall send a copy of the complaint to the 
respondent. The service delivery area shall notify the complainant and 
the respondent of the opportunity for an informal resolution. Respon- 
dents shall make good faith efforts to resolve all complaints informally 
prior to the scheduled hearing. 

(b) Failure on the part of either the complainant or the respondent to 
exert good faith efforts shall not constitute a basis for dismissing a com- 
plaint, nor shall this be considered to be a part of the facts to be judged 
in the complaint resolution process. The service delivery area shall assure 
that every complaint not resolved informally and not withdrawn is given 
a hearing at the service delivery area level, regardless of the complaint's 
apparent merit or lack of merit. 

NOTE; Authority cited: Sections 305, 306 and 15051, Unemployment Insurance 
Code. Reference: Job Training Partnership Act, Tide 29, United States Code, Sec- 
tion 1554 and Title 20, Code of Federal Regulations, Sections 627.501, 627.502 
and 627.503. 

History 

1 . New section filed 6-24-99 as an emergency; operative 6-24-99 (Register 99, 
No. 26). A Certificate of Compliance must be transmitted to OAL by 1 0-22-99 
or emergency language will be repealed by operation of law on the following 
day. 

2. Certificate of Comphance as to 6-24-99 order transmitted to OAL 10-21-99; 
disapproved by OAL and order of repeal as to 6-24-99 order filed on 12-7-99 
(Register 99, No. 50). 

3. New section filed 12-8-99 as an emergency; operative 12-8-99 (Register 99, 
No. 50). A Certificate of Compliance must be transmitted to OAL by 4-6-2000 
or emergency language will be repealed by operation of law on the following 
day. 
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4. Certificate of Compliance as to 12-8-99 order, includins amendment of section 
and NoTH, transmitted to OAL 2-24-2000 and filed 4-6-2000 (Register 2000. 
No. 14). 

§ 4502-4. Hearings at the Local Level. 

(a) Hearings on complaints filed at the local level shall be conducted 
within 30 days of filing the complaint. Service delivery areas shall hear 
both policy and audit complaints. The service delivery area shall notify 
both the complainant and the respondent in writing of the hearing at least 
ten calendar days prior to the date of the hearing. The ten-day notice may 
be shortened with the written consent of both parties. The hearing notice 
shall be in writing and shall contain the following information: 

(1) The date of the notice, name of the complainant, and the name of 
the party against whom the complaint is filed. 

(2) The date, time, and place of the hearing before an hearing officer. 

(3) A statement of the alleged violations. These statements shall accu- 
rately reflect the content of the complaint as submitted by the complain- 
ant. 

(4) The name, address, and telephone number of the contact person is- 
suing the notice. 

(b) A hearing officer shall conduct the hearing. 

(c) The hearing shall be conducted in an informal manner with strict 
rules of evidence not being applicable. Both parties shall have the right 
to present written and/or oral testimony and arguments; the right to call 
and question witnesses; the right to request and examine records and doc- 
uments relevant to the issues; and the right to be represented. The hearing 
shall be recorded electronically or by a court reporter. 

NOTE: Authority cited: Sections 305, 306 and 15051, Unemployment Insurance 
Code. Reference: Job Training Partnership Act, Title 29, United States Code, Sec- 
tion 1554; and Title 20, Code of Federal Regulations, Sections 627.501, 627.502 
and 627.503. 

History 

1 . New section filed 6-24-99 as an emergency; operative 6-24-99 (Register 99, 
No. 26). A Certificate of Compliance must be transmitted to OAL by 10-22-99 
or emergency language will be repealed by operation of law on the following 
day. 

2. Certificate of Compliance as to 6-24-99 order transmitted to OAL 10-21-99; 
disapproved by OAL and order of repeal as to 6-24-99 order filed on 12-7-99 
(Register 99, No. 50). 

3. New section filed 12-8-99 as an emergency; operative 12-8-99 (Register 99, 
No. 50). A Certificate of Compliance must be transmitted to OAL by 4-6-2000 
or emergency language will be repealed by operation of law on the following 
day. 

4. Certificate of Compliance as to 12-8-99 order, including amendment of subsec- 
dons (a) and (b) and amendment of Note, transmitted to OAL 2-24-2000 and 
filed 4-6-2000 (Register 2000, No. 14). 

§ 4502-5. Decision of Local Service Delivery Area and 
Subsequent Appeal. 

(a) Not later than 60 calendar days after the filing of the complaint, the 
service delivery area shall mail a written decision to both the complainant 
and the respondent by certified mail. The service delivery area' s decision 
shall contain the following information: 

(1) The names of the parties involved; 

(2) A statement of the alleged violation(s) and issues related to the al- 
leged violation; 

(3) A statement of the facts; 

(4) The service deUvery area's decision and the reasons for the deci- 
sion; 

(5) A statement of the corrective action, if any, to be taken; and 

(6) Notice of the right of either party to request a review of the decision 
by the State Review Panel within ten calendar days of receipt of the deci- 
sion. 

(b) If a complainant receives an unsatisfactory decision or if the ser- 
vice delivery area does not issue a decision within 60 days of the filing 
of the complaint (or the complainant has not received the decision within 
an additional five calendar days from the date the decision was due), the 
complainant may appeal the decision or request the EDD to review the 
complaint and the service delivery area decision, if any. 

(c) Complainants shall initially file and complete service delivery area 
hearing procedures prior to appealing to the EDD. In addition, the proce- 



dures specified in Sections 4501-1 through 4503-3 and the service deliv- 
ery area procedures established pursuant to them shall be completed be- 
fore a complainant may file judicial action at the county. State, or federal 
level regarding an alleged violation of JTPA law or regulations. 

(d) To appeal a service delivery area decision or lack of decision, the 
complainant shall submit a written request for EDD review to: 

chiih-. compl.ianck rhvikw division. mic 22-m 

hmploymi-:nt uhvi-:i,oi'mi:nt dhpartment 

P.O. BOX H:6X80 
SACRAMI-;NT0. CA 942X()-()()()1 

NOTE; Authority cited: Sections 305, 306 and 15051, Unemployment Insurance 
Code. Reference: Job Training Partnership Act, Title 29, United States Code, Sec- 
tion 1554; and Title 20, Code of Federal Regulations, Sections 627.501 through 
627.503. 

History 

1 . New section filed 6-24-99 as an emergency; operative 6-24-99 (Register 99, 
No. 26). A Certificate of Compliance must be transmitted to OAL by rO-22-99 
or emergency language will be repealed by operation of law on the following 
day. 

2. Certificate of Compliance as to 6-24-99 order transmitted to OAL 10-21-99; 
disapproved by OAL and order of repeal as to 6-24-99 order filed on 12-7-99 
(Register 99, No. 50). 

3. New section filed 12-8-99 as an emergency; operative 12-8-99 (Register 99, 
No. 50). A Certificate of Compliance must be transmitted to OAL by 4"-6-2000 
or emergency language will be repealed by operadon of law on the following 
day. 

4. Certificate of Compliance as to 1 2-8-99 order, including amendment of subsec- 
tion (a) and amendment of Note, transmitted to OAL 2-24-2000 and filed 
4-6-2000 (Register 2000, No. 14). 



Article 3. Procedures for Requests for EDD 

Review or Appeals of Service Delivery Area 

Decisions 

§ 4503-1 . Appeals or Requests for EDD Review. 

(a) A complainant may file a request for review with EDD if no deci- 
sion has been issued at the service delivery area level within the 60-day 
time limit or if there has been an incident of restraint, coercion or reprisal 
as the result of filing a policy or audit complaint. A complainant may file 
an appeal if the service delivery area has issued an adverse decision. The 
request for an EDD review or appeal shall be filed or postmarked (if 
mailed) within 10 calendar days from the date on which the complainant 
received an adverse decision from the service delivery area or 15 calen- 
dar days from: 

(1) The date on which a complainant should have received a decision 
regarding a locally filed complaint, which is defined as five calendar days 
from the date the decision was due, or 

(2) The date on which an instance of restraint, coercion or reprisal was 
alleged to have occurred as a result of filing the complaint. 

(b) All requests for review or appeals shall include the following: 

(1) The full name, telephone number, and mailing address of the com- 
plainant; 

(2) The full name, telephone number, and mailing address of the ser- 
vice delivery area; 

(3) A statement of the basis of the request or appeal; and 

(4) Copies of relevant documents, such as the complaint filed at the 
service delivery area and the local decision, if any. 

(c) If an evidentiary hearing was held at the service delivery area level, 
the EDD shall request the record of the hearing from the service delivery 
area and shall review the record without scheduling an additional hear- 
ing. If an evidentiary hearing was not held at the service delivery area lev- 
el, the EDD shall instruct the service dehvery area to hold a hearing with- 
in 30 days of receipt of the appeal or request for an EDD review. If the 
service delivery area refuses to hold a hearing within the required time- 
frame, the EDD shall, within 30 days of receipt of the appeal or request 
for hearing, schedule an evidentiary hearing before a hearing officer. The 
Chief of the Compliance Review Division shall notify the concerned par- 
ties and the service dehvery area by first class mail, certified with a return 
receipt, of the following information at least ten calendar days before a 
scheduled hearing: 
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( 1 ) The date of the notice, name of the complainant, and the name of 
the party against whom the complaint is filed. 

(2) The date, time, and place of the hearing before a hearing officer. 

(3) A statement of the alleged violations. This statement shall accu- 
rately reflect the content of the complaint as submitted by the complain- 
ant. 

(4) The name, address, and telephone number of the contact person is- 
suing the notice. 

NOTH; Authority cited: Sections 305, 306 and 15051, Unemployment Insurance 
Code. Reference: Job Training Partnership Act, Title 29, United States Code, Sec- 
tion 1554; and Title 20, Code of Federal Regulations, Sections 627.501 through 
627.503. 

History 

1 . New article 3 (sections 4503-1 — 4503-3) and section filed 6-24-99 as an emer- 
gency; operative 6-24-99 (Register 99, No. 26). A Certificate of Compliance 
must be transmitted to OAL by 1 0-22-99 or emergency language will be re- 
pealed by operation of law on the following day. 

2. Certificate of Compliance as to 6-24-99 order transmitted to OAL 10-21-99; 
disapproved by OAL and order of repeal as to 6-24-99 order filed on 12-7-99 
(Register 99, No. 50). 

3. New article 3 (sections 4503-1 — 4503-3) and section filed 1 2-8-99 as an emer- 
gency; operative 12-8-99 (Register 99, No. 50). A Certificate of Compliance 
must be transmitted to OAL by 4-6-2000 or emergency language will be re- 
pealed by operation of law on the following day. 

4. Certificate of Compliance as to 1 2-8-99 order, including amendment of subsec- 
dons (b)(3), (c) and (c)(3) and amendment of Note, transmitted to OAL 
2-24-2000 and filed 4-6-2000 (Register 2000, No. 14). 

§ 4503-2. Hearing. 

(a) The EDD hearing shall be conducted in an informal manner with 
strict rules of evidence not being applicable. Both parties shall have the 
right to present written and/or oral testimony under oath and arguments; 
the right to call and question witnesses; the right to request and examine 
records and documents relevant to the issues, and the right to be repre- 
sented. The hearing shall be recorded electronically or by a court report- 
er. 

(b) The EDD hearing officer shall follow the procedures set forth in 
Title 22, California Code of Regulations Section 5050(a) and (b), 5053, 
5054, 5055, 5056(a), (c), and (d), 5057, 5058, 5059, 5061, 5062, 5063, 
5064, and 5070, except that references to the "administrative law judge" 
or "ALT' shall mean "hearing officer". 

NOTE: Authority cited: Sections 305, 306 and 15051, Unemployment Insurance 
Code. Reference: Job Training Partnership Act, Title 29, United States Code, Sec- 
tion 1554; and Title 20, Code of Federal Regulations, Sections 627.501 and 
627.503. 

History 

1. New section filed 6-24-99 as an emergency; operative 6-24-99 (Register 99, 
No. 26). A Certificate of Compliance must be transmitted to OAL by 10-22-99 
or emergency language will be repealed by operation of law on the following 
day. 

2. Certificate of Compliance as to 6-24-99 order transmitted to OAL 10-21-99; 
disapproved by OAL and order of repeal as to 6-24-99 order filed on 12-7-99 
(Register 99, No. 50). 

3. New section filed 12-8-99 as an emergency; operative 12-8-99 (Register 99, 
No. 50). A Certificate of Compliance must be transmitted to OAL by 4-6-2000 
or emergency language will be repealed by operation of law on the following 
day. 

4. Certificate of Compliance as to 12-8-99 order, including amendment of subsec- 
tion (b) and amendment of Note, transmitted to OAL 2-24-2000 and filed 
4-6-2000 (Register 2000, No. 14). 

§ 4503-3. EDD State Review Panel. 

(a) Following completion of the EDD hearing, the EDD hearing offi- 
cer shall make a written recommendation to the State Review Panel. The 
hearing officer's recommendation shall contain the following informa- 
tion: 

(1) The names of the parties involved; 

(2) A statement of the alleged violation(s) and issues related to the al- 
leged violation; 

(3) A statement of the facts; 

(4) The EDD hearing officer's decision and the reasons for the deci- 
sion; and 

(5) A statement of the corrective action, if any, to be taken. 



(b) The State Review Panel shall not conduct a new evidentiary hear- 
ing, but shall review the record established by either the service delivery 
area hearing or the EDD hearing. The State Review Panel shall issue a 
decision on the basis of the information contained in the record. The State 
Review Panel may accept, reject, or modify the EDD hearing officer's 
recommendation or the decision of the service delivery area, and shall is- 
sue a written decision to the concerned parties within 30 days of receipt 
by the EDD of the request for review. The decision of the State Review 
Panel shall be the final administrative decision for appeals of decisions 
or the absence of decisions by service delivery areas. 

(c) The State Review Panel shall inail a written decision to both the 
complainant and the respondent by certified mail. The decision shall con- 
tain the following information: 

( 1 ) The names of the parties involved; 

(2) A statement of the alleged violation(s) and issues related to the al- 
leged violation; 

(3) A statement of the facts; 

(4) The State Review Panel's decision and the reasons for the decision; 

(5) A statement of the corrective action, if any, to be taken; and 

(6) Notice that the decision of the State Review Panel is the final ad- 
ministrative decision for appeals of actions by service delivery areas. 
NOTE; Authority cited: Sections 305, 306 and 15051, Unemployment Insurance 
Code. Reference: Job Training Partnership Act, Title 29, United States Code, Sec- 
don 1554; and Tide 20, Code of Federal Regulations, Sections 627.501 and 
627.503. 

History 

1 . New secdon filed 6-24-99 as an emergency; operative 6-24-99 (Register 99, 
No. 26). A Certificate of Compliance inust be transmitted to OAL by 1 0-22-99 
or emergency language will be repealed by operation of law on the following 
day. 

2. Certificate of Compliance as to 6-24-99 order transmitted to OAL 10-21-99; 
disapproved by OAL and order of repeal as to 6-24-99 order filed on 12-7-99 
(Register 99, No. 50). 

3. New secdon filed 12-8-99 as an emergency; operative 12-8-99 (Register 99, 
No. 50). A Certificate of Compliance must be transmitted to OAL by 4-6-2000 
or emergency language will be repealed by operation of law on the following 
day. 

4. Certificate of Compliance as to 1 2-8-99 order, including amendment of subsec- 
tion (b) and amendment of Note, transmitted to OAL 2-24-2000 and filed 
4-6-2000 (Register 2000, No. 14). 



Article 4. Appeals of EDD-Level Decisions 

§4504-1. General Principles. 

(a) The JTPA implementing regulations at Title 20, Code of Federal 
Regulations, Sections 627.481(c) and Sections 627.500 through 627.504 
provide the basis for EDD's appeal process for cases where the EDD has 
imposed on local entities either administrative and/or financial/monetary 
sanction(s) resulting from monitoring, investigations, or audits. These 
sanctions are described in the written EDD decision disallowing costs 
and/or instituting other findings that are final. The procedures estab- 
lished in Sections 4504—1 through 4504-4 shall apply only where the 
EDD, rather than the service deUvery area, is the agency issuing sanc- 
tions. The procedures estabtished in Sections 4504-1 through 4504-4 do 
not apply to decisions and/or findings of service delivery areas. 

(b) The procedures specified in Sections 4504-1 through 4504-4 shall 
be completed before a complainant may file judicial action at the county. 
State, or federal level regarding an alleged violation of JTPA law or regu- 
lations. 

NOTE: Authority cited: Sections 305, 306 and 15051, Unemployment Insurance 
Code. Reference: Job Training Partnership Act, Tide 29, United States Code, Sec- 
dons 1554 and 1574(b); and Tide 20, Code of Federal Regulations, Sections 
627481(c), 627.501 and 627.503. 

History 

1 . New article 4 (sections 4504-1 — 4504-4) and section filed 6-24-99 as an emer- 
gency; operative 6-24-99 (Register 99, No. 26). A Certificate of Compliance 
must be transmitted to OAL by 10-22-99 or emergency language will be re- 
pealed by operation of law on the following day. 

2. Certificate of Compliance as to 6-24-99 order transmitted to OAL 10-21-99; 
disapproved by OAL and order of repeal as lo 6-24-99 order filed on 12-7-99 
(Register 99, No. 50). 

3. New article 4 (sections 4504-1 — 4504-4) and section filed 1 2-8-99 as an emer- 
gency; operative 12-8-99 (Register 99, No. 50). A Certificate of Compliance 
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must be transmitted to OAL by 4-6-2000 or emergency language will be re- 
pealed by operation ol' law on the following day. 

4. Certificate of Compliance as to 1 2-8-99 order, including amendment of subsec- 
tion (a) and amendment of NoTi:, transmitted to OaL 2-24-2000 and filed 
4-6-2000 (Register 2000, No. 14). 

§ 4504-2. Form and Filing of Complaints and Requests for 
Hearing. 

(a) All complaints shall be made in writing within 30 days from the 
date of the issuance of the EDD decision imposing the sanctions. The fil- 
ing of a compliant shall be considered a request for hearing. All amend- 
ments and withdrawals shall be in writing. 

(b) To request a State hearing regarding a sanction imposed by EDD, 
complainants shall submit a written request to: 

CHIltF. COMPI.IANCH RKVIHW DIVISION. MIC 22 M 
HMPL0YMI;NT DHVnLOPMtNT DliPARTMKNT 
P.O. BOX 826880 
SACRAMHNTO, CA 94280-0001 

(c) All complaints and requests for hearings shall include the follow- 
ing information: 

( 1 ) The full name, telephone number, and mailing address of the com- 
plainant and the service delivery area representative, if applicable; 

(2) The full name, telephone number, and mailing address of the ser- 
vice delivery area; 

(3) A statement of the basis of the request; and 

(4) Copies of relevant documents. 

Note-. Authority cited: Sections 305, 306 and 15051, Unemployment Insurance 
Code. Reference: Job Training Partnership Act, Title 29, United States Code, Sec- 
tions 1554 and 1574(b); and Title 20, Code of Federal Regulations, Sections 
627.481(c), 627.501 and 627.503. 

History 

1 . New section filed 6-24-99 as an emergency; operative 6-24-99 (Register 99, 
No. 26). A Certificate of Compliance must be transmitted to OAL by 10-22-99 
or emergency language will be repealed by operation of law on the following 
day. 

2. Certificate of Compliance as to 6-24-99 order transmitted to OAL 10-21-99; 
disapproved by OAL and order of repeal as to 6-24-99 order filed on 12-7-99 
(Register 99, No. 50). 

3. New section filed 12-8-99 as an emergency; operative 12-8-99 (Register 99, 
No. 50). A Certificate of Compliance must be transmitted to OAL by 4-6-2000 
or emergency language will be repealed by operation of law on the following 
day. 

4. Certificate of Compliance as to 12-8-99 order, including amendment of subsec- 
tion (a) and amendment of Note, transmitted to OAL 2-24-2000 and filed 
4-6-2000 (Register 2000, No. 14). 

§ 4504-3. Hearing. 

(a) The state hearing officer shall provide written notice to the con- 
cerned parties of the date, time, and place of the hearing at least ten calen- 
dar days before the scheduled hearing. Both parties shall have the oppor- 
tunity to present oral and written testimony under oath; to call and 
question witnesses; to present oral and written arguments; to request and 
examine records and documents relevant to the issues(s); and to be repre- 
sented. 

(b) The state hearing officer shall conduct the hearing in accordance 
with the procedures set forth in Title 22, California Code of Regulations, 
Sections 5050(a) and (b), 5051, 5053, 5054, 5055, 5056(a), (c), and (d), 
5057, 5058, 5059, 5060, 5061, 5062, 5063, 5064, 5066, 5069, and 5070, 
except that references to the "administrative law judge" or "ALJ" shall 
mean "hearing officer". 

NOTE; Authority cited: Sections 305, 306 and 15051, Unemployment Insurance 
Code. Reference: Job Training Partnership Act, Title 29, United States Code, Sec- 
tions 1554 and 1574(b); and Title 20, Code of Federal Regulations, Sections 
627.481(c), 627.501 and 627.503. 

History 

1. New section filed 6-24-99 as an emergency; operative 6-24-99 (Register 99, 
No. 26). A Certificate of Compliance must be transmitted to OAL by 10-22-99 
or emergency language will be repealed by operation of law on the following 
day. 

2. Certificate of Compliance as to 6-24-99 order transmitted to OAL 10-21-99; 
disapproved by OAL and order of repeal as to 6-24-99 order filed on 12-7-99 
(Register 99, No. 50). 

3. New secfion filed 12-8-99 as an emergency; operative 12-8-99 (Register 99, 
No. 50). A Certificate of Compliance must be transmitted to OAL by 4-6-2000 



or emergency language will be repealed by operation of law on the following 
day. 
4. Certificate of Compliance as to 12-8-99 order, including amendment of section 
and NOTK, transmitted to OAL 2-24-2000 and filed 4-6-2000 (Reeister 2000, 
No. 14). 

§ 4504-4. Decision. 

The state hearing officer shall prepare a proposed decision and shall 
submit it to the EDD Director for adoption or rejection in whole or in part. 
The decision of the EDD Director shall be issued within 60 days from the 
completion of the hearing and the submission of briefs and shall be the 
final administrative decision regarding sanctions issued by the EDD. 
NOTE: Authority cited: Sections 305, 306 and 15051, Unemployment In.surance 
Code. Reference: Job Training Partnership Act, Title 29, United States Code, Sec- 
tions 1554 and 1574(b); and Title 20, Code of Federal Regulations, Sections 
627.481(c), 627.501 and 627.503. 

History 

1. New section filed 6-24-99 as an emergency; operative 6-24-99 (Register 99, 
No. 26). A Certificate of Compliance must be transmitted to OAL by 10-22-99 
or emergency language will be repealed by operation of law on the following 
day. 

2. Certificate of Comphance as to 6-24-99 order transmitted to OAL 10-21-99; 
disapproved by OAL and order of repeal as to 6-24-99 order filed on 12-7-99 
(Register 99, No. 50). 

3. New section filed 12-8-99 as an emergency; operative 12-8-99 (Register 99, 
No. 50). A Certificate of Compliance must be transmitted to OAL by 4-6-2000 
or emergency language will be repealed by operation of law on the following 
day. 

4. Certificate of Compliance as to 12-8-99 order, including amendment of section 
and Note, transmitted to OAL 2-24-2000 and filed 4-6-2000 (Register 2000, 
No. 14). 



Chapter 2.5. Youth Employment and 
Development 

§ 4800-1. Scope and Purpose. 

NOTE: Authority cited: Sections 305, 306 and 9816, Unemployment Insurance 
Code. Reference: Section 9801, Unemployment Insurance Code. 

History 

1. New Chapter 2.5 (Sections 4800-1 through 4800-9) filed 5-2-78; effective 
thirtieth day thereafter (Register 78, No. 18). 

2. Amendment of NOTE filed 4-1-82; effective thirtieth day thereafter (Register 
82, No. 14). 

3. Change without regulatory effect repealing section filed 1 1-14-95 pursuant to 
section 100, title 1, California Code of Regulations (Register 95, No. 46). 

§ 4800-2. Definitions. 

NOTE: Authority cited: Sections 305, 306 and 9816, Unemployment Insurance 
Code. Reference: Sections 9801-9831, Unemployment Insurance Code. 

History 

1 . New NOTE filed 4-1-82; effective thirtieth day thereafter (Register 82, No. 14). 

2. Change without regulatory effect repealing section filed 1 1-14-95 pursuant to 
section 100, title 1, California Code of Regulations (Register 95, No. 46). 

§ 4800-3. Project Guidelines. 

NOTE: Authority cited: Sections 305, 306 and 9816, Unemployment Insurance 
Code. Reference: Section 9805, Unemployment Insurance Code. 

History 

1 . New NOTE filed 4-1-82; effecfive thirtieth day thereafter (Register 82, No. 14). 

2. Change without regulatory effect repealing section filed 1 1-14-95 pursuant to 
section 100, title 1, California Code of Regulations (Register 95, No. 46). 

§ 4800-4. Program Types. 

NOTE: Authority cited: Sections 305, 306 and 9816, Unemployment Insurance 
Code. Reference: Section 9805, Unemployment Insurance Code. 

History 

1 . New NOTE filed 4-1-82; effective thirtieth day thereafter (Register 82, No. 1 4). 

2. Change without regulatory effect repealing section filed 1 1-14-95 pursuant to 
section 100, title 1, Cahfomia Code of Regulations (Register 95, No. 46). 

§ 4800-5. Project Activities and Components. 

NOTE: Authority cited: Sections 305, 306 and 9816, Unemployment Insurance 
Code. Reference: Secfion 9805, Unemployment Insurance Code. 

History 

1 . New NOTE filed 4-1-82; effective thirtieth day thereafter (Register 82, No. 14). 

2. Change without regulatory effect repealing section filed 1 1-14-95 pursuant to 
section 100, title 1, California Code of Regulations (Register 95, No. 46). 
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§ 4800-6. Eligibility. 

NOTE: Authority cited: Sections 305, 306 and 9816, Unemployment Insurance 
Code. Reference: Section 9810, Unemployment Insurance Code. 

History 

1. Amendment of subsection (a) and new subsection (c) filed 8-1-80; effective 
thirtieth day thereafter (Register 80, No. 31 ). 

2. Amendment of subsection (b)(2)(A) filed 4—1-82; effective thirtieth day there- 
after (Register 82, No. 14). 

3. Change without regulatory effect repealing section filed 1 1-14-9.5 pursuant to 
section 100, dtle 1 , California Code of Regulations (Register 95, No. 46). 

§ 4800-7. Project Development. 

Note: Authority cited: Sections 305, 306 and 9816, Unemployment Insurance 
Code. Reference: Secfions 9816, 9817 and 9818, Unemployment Insurance Code. 

History 

1 . New NOTE filed 4- 1 -82; effective thirtieth day thereafter ( Register 82, No. 1 4). 

2. Change without regulatory effect repealing section filed 1 1-14-95 pursuant to 
section 100, title 1, California Code of Regulations (Register 95, No. 46). 

§ 4800-8, Reporting Requirements. 

NOTE: Authority cited: Sections 305, 306 and 9816, Unemployment Insurance 
Code. Reference: Section 9830, Unemployment Insurance Code. 

History 
I . New NOTE filed 4-1-82; effective thirtieth day thereafter (Register 82, No. 14). 



2. Change without regulatory effect repealing section filed 1 1-14-95 pursuant to 
section 100, dtle CCaHfoniia Code of Regulations (Register 95, No. 46). 



§ 4800-9. Operative Provision. 

NOTE: Authority cited: Sections 305, 306 and 9816, Unemployment Insurance 
Code. Reference: Section 9831, Unemployment Insurance Code. 

History 

1. New NOTE filed 4-1-82; effecfive thirtieth day thereafter (Register 82, No. 14). 

2. Change without regulatory effect repealing section filed 1 1-14-95 pursuant to 
section 100, title 1, California Code of Regulations (Register 95, No. 46). 

Chapter 2.7. California Work-Site 
Education and Training Act 

§ 4900-1 . Scope and Purpose. 

NOTE: Authority cited: Sections 305, 306 and 9903, Unemployment Insurance 
Code. Reference: Section 9901, Unemployment Insurance Code. 

History 
1 . New chapter 2.7 (sections 4900-1 through 4900-1 1 ) filed 1 1-1 5-79 as an emer- 
gency; effective upon filing (Register 79, No. 46). A Certificate of Com- 
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pliance must be filed within 120 days or emergency language will be repealed 
on 3-15-80. 

2. Certificate of Compliance filed 3-14-80 (Register 80, No. 1 1 ). 

3. New subsection (e) filed 8-1-80; effective thirtieth day thereafter (Register 80, 
No. 31). 

4. Amendment of Note filed 4-1-82; effective thirtieth day thereafter (Register 
82, No. 14). 

5. Change without regulatory effect repealing sections 4900-1 through 4900-1 1 
pursuant to section 1 00, title 1 , California Code of Regulations (Register 92, No. 

25). 

§ 4900-2. Definitions. 

NOTE: Authority cited: Sections 305, 306 and 9903, Unemployment Insurance 
Code. Reference: Sections 9900-9910, Unemployment Insurance Code. 

History 

1. Certificate of Compliance including amendment filed 3-14-80 (Register 80, 
No. 11). 

2. Amendment of Note filed 4-1-82; effective thirtieth day thereafter (Register 
82, No. 14). 

3. Amendment of subsections (q) and (s) filed 9-17-82; effective thirtieth day 
thereafter (Register 82, No. 38). 

4. Change without regulatory effect repealing sections 4900-1 through 4900-1 1 
pursuant to section 1 00, title 1 , California Code of Regulations (Register 92, No. 
25). 

§ 4900-3. Grant Procedures. 

NOTE: Authority cited: Sections 305, 306 and 9903, Unemployment Insurance 
Code. Reference: Section 9904, Unemployment Insurance Code. 

History 

1. Amendment of Note filed 4-1-82; effective thirtieth day thereafter (Register 
82, No. 14). 

2. Change without regulatory effect repealing sections 4900-1 thi'ough 4900-1 1 
pursuant to section 100, title 1, California Code of Reguladons (Register 92, No. 

25). 

§ 4900-4. Eligible Applicants. 

NOTE: Authority cited: Sections 305, 306 and 9903, Unemployment Insurance 
Code. Reference: Section 9902, Unemployment Insurance Code. 

History 

1. Certificate of Compliance including amendment of subsection (b) filed 
3-14-80 (Register 80, No. 11). 

2. Amendment of Note filed 4-1-82; effective thirtieth day thereafter (Register 
82, No. 14). 

3. Change without regulatory effect repealing sections 4900-1 through 4900-1 1 
pursuant to section 1 00, title 1 , California Code of Regulations (Register 92, No. 

25). 

§ 4900-5. Project Criteria. 

NOTE: Authority cited: Sections 305, 306 and 9903, Unemployment Insurance 
Code. Reference: Section 9903, Unemployment Insurance Code. 

History 

1. Certificate of Compliance including amendment of subsections (c) and (d) filed 
3-14-80 (Register 80, No. 11). 

2. Amendment of Note filed 4-1-82; effective thirtieth day thereafter (Register 
82, No. 14). 

3. Change without regulatory effect repealing sections 4900-1 through 4900-1 1 
pursuant to section 1 00, fitle 1 , California Code of Regulations (Register 92, No. 
25). 

§ 4900-6. Project Types. 

NOTE; Authority cited: Sections 305, 306 and 9903, Unemployment Insurance 
Code. Reference: Section 9901, Unemployment Insurance Code. 

History 

1 . Certificate of Compliance including amendment of subsections (a) and (d) filed 
3-14-80 (Register 80, No. 11). 

2. Amendment of subsection (a) filed 8-1-80; effective thirtieth day thereafter 
(RegisterSO, No. 31). 

3. Amendment of Note filed 4-1-82; effective thirtieth day thereafter (Register 
82, No. 14). 

4. Change without regulatory effect repealing sections 4900-1 through 4900-1 1 
pursuant to section 100, fitle 1 , California Code of Regulations (Register 92, No. 

25). 

§ 4900-7. Planning Process. 

NOTE; Authority cited: Secfions 305, 306 and 9903, Unemployment Insurance 
Code. Reference: Section 9901, Unemployment Insurance Code. 



History 

1. Amendment of Note filed 4-1-82; effective thirtieth day thereafter (Register 
82, No. 14). 

2. Change without regulatory effect repealing sections 4900-1 through 4900-1 1 
pursuant to section 100, fitle 1 , California Code of Regulations (Register 92, No. 
25). 

§ 4900-8. Project Plan. 

NOTE; Authority cited: Secfions 305, 306 and 9903, Unemployment Insurance 
Code. Reference: Section 9908, Unemployment Insurance Code. 

History 

1. Amendment of Note filed 4-1-82; effective thirtieth day thereafter (Register 
82, No. 14). 

2. Change without regulatory effect repealing sections 4900-1 through 4900-1 1 
pursuant to section 100, title 1 , California Code of Regulations (Register 92, No. 
25). 

§ 4900-9. Allowable Costs. 

NOTE; Authority cited: Secfions 305, 306 and 9903, Unemployment Insurance 
Code. Reference: Section 9907, Unemployment Insurance Code. 

History 

1. Cerfificate of Compliance including amendment of subsection (b) filed 
3-14-80 (Register 80, No. 11). 

2. Amendment of Note filed 4-1-82; effective thirtieth day thereafter (Register 
82. No. 14). 

3. Change without regulatory effect repealing sections 4900-1 through 4900-1 1 
pursuant to section 100, dtle 1 , California Code of Regulations (Register 92, No. 
25). 

§ 4900-10. Audit and Reporting Requirements. 

NOTE; Authority cited: Secfions 305, 306 and 9903, Unemployment Insurance 
Code. Reference: Section 9905, Unemployment Insurance Code. 

History 

1. Amendment of Note filed 4-1-82; effective thirtieth day thereafter (Register 
82, No. 14). 

2. Change without regulatory effect repealing sections 4900-1 through 4900-1 1 
pursuant to secfion 1 00, fitle 1 , California Code of Regulations (Register 92, No. 
25). 

§ 4900-1 1 . Operative Provision. 

NOTE; Authority cited: Secfions 305, 306 and 9903, Unemployment Insurance 
Code. Reference: Secfion 9910, Unemployment Insurance Code. 

History 

1. Editorial correcfion (Register 80, No. 11). 

2. Amendment of Note filed 4-1-82; effective thirtieth day thereafter (Register 
82, No. 14). 

3. Change without regulatory effect repealing sections 4900-1 through 4900-1 1 
pursuant to section 1 00, fitle 1 , California Code of Regulations (Register 92, No. 
25). 



Subdivision 2. California Unemployment 
Insurance Appeals Board* 

(Originally Printed 4-1-45) 



*Ed. Note — See also Table of Rights of Appeal preceding Chapter 1. 

Chapter 1. General 

§ 5000. Definitions. 

Unless otherwise required by the context or specified in the code or 
these rules, for the purpose of these rules: 

(a) "Administrative law judge" means any person, including any 
board staff administrative law judge, appointed as provided by law to 
hear and render decisions pursuant to code section 404. 

(b) "Affidavit" means a written statement under oath made in com- 
pUance with Code of Civil Procedure sections 2012 through 2015.6, in- 
cluding a declaration under penalty of perjury made in compliance with 
Code of Civil Procedure section 2015.5. 

(c) "Agency" means the administrafive unit consisting of the board 
and its employees. 

(d) "Appeal" means a request for review of an adverse department ac- 
tion by an administrative law judge, other than a petition. 
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(e) "Appellant" means a party initiating an appeal. 

(f) "Appellate operations" means the activities carried on by the 
agency to adjudicate board appeals. 

(g) "Applicant" means a person or representative of a person initiating 
an application. 

(h) "Application" means a request for action by an administrative law 
judge or the board, other than an appeal, petition, or board appeal, filed 
or stated by the applicant to an administrative law judge. 

(i) "Audiovisual record" means the original or a copy of any audio or 
video record of the proceedings maintained by the agency. 

(j) "Board" means the California Unemployment Insurance Appeals 
Board. 

(k) "Board appeal" means a request for review of an adverse decision 
or order of an administrative law judge by the board. 

(/) "Board appellant" means a party initiating a board appeal. 

(m) "Board office" means the principal office of the board. 

(n) "Board respondent" means a party responding to a board appeal. 

(o) "Case file" means the written information about a case maintained 
by the agency, including the case register, but excluding internal agency 
deliberative and case management documents, the audiovisual record, 
and any transcript that has been prepared. 

(p) "Case register" means the written record of communications with 
and transactions by the agency in a case, excluding the audiovisual re- 
cord. 

(q) "Chairperson" means the board member designated by the gover- 
nor to hold that office, or, in the absence of the chairperson, a board mem- 
ber designated to act as chairperson as provided by code section 401 . 

(r) "Chief administrative law judge" means the person appointed to 
serve as provided by code sections 405 and 406. 

(s) "Claimant" means a person claiming benefits under the code. 

(t) "Clerical error" means an error, mistake, or omission, by any em- 
ployee of the agency, which is the result of inadvertence, not the deliber- 
ate result of the exercise of judgment, discretion, or reasoning. 

(u) "Code" means the Unemployment Insurance Code. 

( v) "Consumer" means a consumer as defined in Code of Civil Proce- 
dure section 1985.3(a)(2). 

(w) "Day" means a calendar day. 

(x) "Decision" means decision as defined in Government Code section 
11405.50. 

(y) "Department" means the Employment Development Department. 

(z) "Department branch" means the applicable branch of the depart- 
ment. 

(aa) "Director" means the director of the Employment Development 
Department. 

(bb) "Document" means a writing as defined in this rale. 

(cc) "Electronic hearing" means a hearing in which a party or witness 
has the opportunity to participate by telephone, television, or other elec- 
tronic means. 

(dd) "Electronically transmit" means transmit by facsimile, electronic 
mail, Internet, or other electronic means, to a valid electronic address of 
the recipient which has been furnished by the recipient, provided that any 
document in which a signature is required or used is transmitted by a 
means that transmits the original or a copy of the signature. 

(ee) "Express" means ship by express service common carrier, for next 
day or second day dehvery, addressed to the recipient's street address last 
known to the sender, with shipping charges prepaid or guaranteed. 

(ff) "Field operations" means the activities carried on by the agency 
to adjudicate appeals and petitions. 

(gg) "Filing" means sending in writing to the agency or department 
branch office where the case is located. If the person filing does not know 
that location, the document may be sent to any office of the agency or the 
department branch. A document is filed on the date it is sent. 

(hh) "Good cause" means a substantial reason under the circum- 
stances, considering the diligence of the proponent and any burden or 
prejudice to any person involved. "Good cause" includes, but is not lim- 
ited to, mistake, surprise, inadvertence, or excusable neglect. 



(ii) "Holiday" means holiday as defined in Code of Civil Procedure 
section 12a. 

(jj) "Mail" means deposit with the United States Postal Service, ad- 
dressed to the recipient' s mailing address last known to the sender, with 
express, priority, or first class postage prepaid. 

(kk) "Notice to attend" means a request that a person testify as a wit- 
ness in a hearing. 

(//) "Notice to attend and produce" means a notice to attend which in- 
cludes a request that the witness produce documents or things. 

(mm) "Office" means a facility regularly maintained and staffed dur- 
ing normal business hours by a party or the agency, where any activity 
of the party or the agency is carried on. 

(nn) "Office of appeals" means a field operations office of the agency 
which is so named, or the office of the chief administrafive law judge. 

(oo) "Order" means a disposition, other than a decision, issued by an 
administrafive law judge or the board, and served by the agency. 

(pp) "Panel" means the board members assigned to a case as provided 
by code section 409. 

(qq) "Parly" includes the department, appellant, pefitioner, respon- 
dent, board appellant, board respondent, any other person joined or al- 
lowed to intervene in the proceeding, or a representative of any of these. 

(rr) "Person" includes a natural person, firm, association, organiza- 
fion, partnership, estate, trust, corporation, limited liability company, or 
public entity. 

(ss) "Personal records" means personal records as defined in Code of 
Civil Procedure secfion 1985.3(a)(1). 

(tt) "Petition" means a tax pefition, which is any type of request for re- 
view of an adverse department acfion by an administrafive law judge that 
is authorized by Chapter 4 of Part 1 of Division 1 of the code. 

(uu) "Pefitioner" means a party inifiafing a pefition. 

(vv) "Presiding administrative law judge" means a person appointed 
to administer the acfivifies of an office of appeals or the board staff in ad- 
difion to performing the dufies of an administrafive law judge. 

(ww) "Representafive" means a person with actual or apparent author- 
ity to represent another in a proceeding. 

(xx) "Respondent" means a party responding to an appeal or pefifion. 

(yy) "Rule" means a secfion of this subdivision. 

(zz) "Send" means mail, express, electronically transmit, or physically 
deliver. 

(aaa) "Serve" means send in wrifing to each unrepresented party and 
to the representative of each represented party. The agency need not 
serve a document on the party that filed it. A document is served on the 
date it is sent. 

(bbb) "Signature" includes a mark made in compliance with Secfion 
14 of the Civil Code, or a digital signature affixed by any means used by 
the sender, accepted by the recipient, and acceptable under Section 16.5 
of the Government Code and Chapter 10 of Division 7 of Tide 2 of the 
California Code of Regulafions. 

(ccc) "Subpoena" means an order that a person tesfify as a witness in 
a hearing. 

(ddd) "Subpoena duces tecum" means a subpoena which includes an 
order that the witness produce documents or things. 

(eee) "Unfimely" means not filed or served within the fime permitted 
by the code or these rules. 

(fff) "Waiver" means the intenfional relinquishment of a known right. 

(ggg) "Writing" means the original or a copy of any form of recorded 
message capable of comprehension by ordinary visual means. 

(hhh) All terms which are defined in the code shall be construed as de- 
fined therein. 

(iii) These definifions apply to the term defined and to its conjugates. 

(jjj) The singular includes the plural and the plural the singular. 

NOTE: Authority cited: Section 11400.20, Government Code; and Section 411, 
Unemployment Insurance Code. Reference: Sections 1951, 2712 and 3262, Un- 
employment Insurance Code. 

History 

1. Repealer of Sections 5000 through 7061 and new SecUons 5000-5005, 
5020-5047, 5100-5121, 5130-5141, 5160-5168 filed 1-20-66; effective thir- 
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tieth day thereafter (Register 66, No. 2). For prior history, see Register 54, No. 

14 

2. Redesignation from Article 1 (Sections 5000-5005) to Chapter 1 (Sections 
5000-5005) tiled 4-5-77; effective thirtieth day thereafter (Register 77, No. 
15). 

3. Amendment filed 4-5-77; effective thirtieth day thereafter (Register 77, No. 
15). 

4. Order of Repeal filed 6-3-85 by OAL pursuant to Government Code Section 
1 1349.7; effective thirtieth day thereafter (Register 85, No. 26). 

5. Renumbering and amendment of former Section 5002 to Section 5000 filed 
7-22-86; effective thirtieth day thereafter (Register 86, No. 31). 

6. Amendment of subsection (b), new subsections (.j)-(n), and amendment of Noth 
filed 5-30-97; operative 7-1-97. Interim procedural regulations submitted to 
OAL for printing only pursuant to Government Code section 1 1 400.2 1 (Regis- 
ter 97. No. 22). 

7. Amendment of chapter 1 heading, repealer of article 1 heading, amendment of 
section, and repealer and new Noth filed 2-4-99; operative 3-6-99 (Register 
99, No. 6). 

8. Amendment of subsection (o) filed 10-7-2002; operative 1 1-6-2002 (Register 
2002, No. 41). 

§ 5001 . Applicability of Rules. 

These rules apply to proceedings arising under the code. 
NOTI:: Authority cited: Section 11400.20, Government Code; and Secfion 41 1, 
Unemployment Insurance Code. Reference: Sections 1951, 2712 and 3262. Un- 
employment Insurance Code. 

History 

1 . Renumbering of former section 5008 to section 5001. including amendment of 
section heading, section and Note, filed 2-4-99; operafive 3-6-99 (Register 
99, No. 6). For prior history of section 5001, see Register 85, No. 26. 

§ 5002. Applicability of Administrative Procedure Act. 

The applicability to the agency of the administrative adjudication pro- 
visions of the Administrative Procedure Act, which are set forth in Chap- 
ters 4.5 and 5 of Part 1 of Division 3 of Title 2 of the Government Code, 
is as follows: 

(a) Articles 1, 2, 3, 4, 6, 7, and 8 of Chapter 4.5 are applicable. 

(b) Article 9 of Chapter 4.5 is applicable, except Government Code 
section 1 1440.50, which is not. 

(c) Article 1 2 of Chapter 4.5 is applicable, except that any authority of 
the board or an administrative law judge to make an order under Govern- 
ment Code section 1 1455.30 is subject to the limitations of the code, in- 
cluding, but not limited to, code sections 1956 and 1958. 

(d) Article 5 of Chapter 4.5 is not applicable except Government Code 
section 1 1420.30, which is. 

(e) Articles 10, 1 1, 13, 14, and 15 of Chapter 4.5 are not applicable. 

(f) Chapter 5 is not applicable. 

NOTE: Authority cited: Section 11400.20. Government Code; and Secfion 411, 
Unemployment Insurance Code. Reference: Sections 1951, 2712 and 3262, Un- 
employment Insurance Code. 

History 
1. Renumbering of former section 5006 to section 5002, including amendment of 
secfion heading, section and Note, filed 2-4-99; operative 3-6-99 (Register 
99, No. 6). For prior history of secfion 5002, see Register 86, No. 3 1 . 

§ 5003. Waiver of Rights. 

Except to the extent prohibited by a statute or another regulation, a per- 
son may waive a right conferred on the person by these rules. 
NOTE: Authority cited: Section 11400.20, Government Code; and Secfion 411, 
Unemployment Insurance Code. Reference: Sections 1951, 2712 and 3262, Un- 
employment Insurance Code. 

History 
1 . Renumbering of former section 5003 to section 5004, and renumbering of for- 
mer section 5007 to secfion 5003, including amendment of Note, filed 2-4-99; 
operafive 3-6-99 (Register 99, No. 6). 

§ 5004. Computation of Time. 

In computing the time within which any act must be performed, the 
first day shall be excluded and the last day shall be included. If the last 
day is a Saturday, Sunday, or holiday, the act must be performed on the 
next day that is not a Saturday, Sunday, or holiday. 
NOTE: Authority cited: Section 11400.20, Government Code; and Secfion 41 1, 
Unemployment Insurance Code. Reference: Sections 1951, 2712 and 3262, Un- 
employment Insurance Code. 



History 

1. Amendment filed 4-5-77; effecfive thirtieth day thereafter (Register 77, No. 
15). 

2. Repealer of former section 5004 and renumbering of former section 5003 to sec- 
tion 5004. includins amendment of section and new Note;, filed 2-4-99; opera- 
five 3-6-99 (Register 99, No. 6). 

§ 5005. Late Filing or Service. 

Unless otherwise specified in the code or these rules, the time for filing 
or service may be extended, or late filing or service permitted, upon a 
showing of good cause. 

NOTE: Authority cited: Section 11400.20. Government Code; and Section 411. 
Unemployment Insurance Code. Reference: Sections 1951. 2712 and 3262. Un- 
employment Insurance Code. 

History 

1. Amendment filed 5-14-76; effective thirtieth day thereafter (Register 76. No. 
20). 

2. Amendment filed 4-5-77; effective thirtieth day thereafter (Register 77. No. 
15). 

3. Amendment filed 7-21-78; effecfive thirtieth day thereafter (Register 78. No. 
29). 

4. Amendment of section heading and secfion and new Note filed 2-4-99; opera- 
five 3-6-99 (Register 99, No. 6). 

§ 5006. Proof of Service. 

(a) Unless otherwise specified by the agency, any document required 
to be served by a party shall be filed with proof of service showing the 
document and the person served, the person making service, and the date 
and manner of service. 

(b) Proof of service shall be in writing, but need not be signed, under 

oath, or in any particular form. 

NOTE: Authority cited: Section 11400.20, Government Code; and Section 411, 
Unemployment Insurance Code. Reference: Secfions 1951, 2712 and 3262, Un- 
employment Insurance Code. 

History 

1 . Amendment of section heading, new section, and amendment of Note filed 
5-30-97; operafive 7-1-97. Interim procedural regulafions submitted to OAL 
for printing only pursuant to Government Code secfion 1 1400.21 (Register 97, 
No. 22). For prior history, see Register 85, No. 26. 

2. Renumbering of former section 5006 to section 5002 and new secfion 5006 filed 
2-4-99; operative 3-6-99 (Register 99, No. 6). 

§ 5007. Time Limitations. 

(a) If no other time is provided by the code or these niles, an appeal or 
board appeal shall be filed within 20 days after notice of the action, deci- 
sion, or order being appealed was served on the appellant or board appel- 
lant. 

(b) A disputed coverage appeal may be filed by the claimant, depart- 
ment, voluntary plan insurer or self-insurer, or a representative of any of 
these. A disputed coverage appeal shall be filed within 30 days after no- 
tice of denial of coverage was served on the appellant. In disputed cover- 
age cases in which notice of denial of coverage is not furnished, an appeal 
shall be filed after the expiration of 25 days, and within 55 days, from the 
date the appellant sends a request for payment of benefits to the depart- 
ment or voluntary plan insurer or self-insurer. 

(c) In the case of a denial of a disability claim by a voluntary plan insur- 
er or self-insurer, if no notice of denial is furnished, an appeal may be 
filed after the expiration of 30 days, and within 60 days, from the date the 
claim was sent to the voluntary plan insurer or self-insurer. 

(d) If no other rime is provided in the code or these rules, a petition 
shall be filed witliin 30 days after notice of the department action was 
served on the petitioner. An additional 30 days may be granted upon a 
showing of good cause. 

(e) A board appeal from the decision of an administrative law judge 
on a pedfion shall be filed within 30 days after the decision was served 
on the board appellant. 

NOTE: Authority cited: Secfion 11400.20, Government Code; and Section 411, 
Unemployment Insurance Code. Reference: Secfions 1951, 2712 and 3262, Un- 
employment Insurance Code. 

History 
1. New secfion filed 5-30-97; operafive 7-1-97. Interim procedural regulations 

submitted to OAL for prinfing only pursuant to Government Code section 

1 1400.21 (Register 97, No. 22). 
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2. Renumbering of former section 5007 to section 5003 and renumbering of former 
section 5021 to section 5007. inciudins amendment of section and new Noth, 
filed 2-4-99; operative 3-6-99 (Register 99, No. 6). 



§ 5008. Appeal, Petition, or Board Appeal. 

(a) An appeal, petition, or board appeal shall be filed as defined in rule 
5000(gg). 

(b) An appeal, petition, or board appeal shall include: 

(i) the name of the appellant, petitioner, or board appellant, exclusive 
of any representative; 

(ii) the employer account number, if any, of the appellant, petitioner, 
or board appellant, exclusive of any representative; 

(iii) the mailing address of the appellant, petitioner, or board appellant; 

(iv) the name and mailing address of any representative filing the ap- 
peal, petition, or board appeal; 

(v) the name of any claimant who is a party; and 

(vi) the social security number of any claimant who is a party. 

(c) An appeal, petition, or board appeal may include: 

(i) any telephone number of the appellant, petitioner, or board appel- 
lant; 

(ii) any electronic address of the appellant, petitioner, or board appel- 
lant; 

(iii) the date or case number of the underlying department action, deci- 
sion, or order; 

(iv) a concise statement of reasons for the appeal, petition, or board ap- 
peal; 

(v) any request for language assistance or special accommodation; and 

(vi) the signature of the appellant, petitioner, or board appellant, and 
the date signed. 

(d) The department shall promptly send to the agency any appeal, peti- 
tion, or board appeal that a party files with the department. 

(e) The agency shall serve: 

(i) an appeal or its content no later than the time required for service 
of the notice of hearing the appeal; 

(ii) a petition or its content promptly after the agency receives it; and 
(iii) a board appeal or its content promptly after the agency receives 
it. 

NOTE: Authority cited: Section 11400.20, Government Code: and Section 411, 
Unemployment Insurance Code. Reference: Sections 1951, 2712 and 3262, Un- 
employment Insurance Code. 

History 

1. New section filed 5-30-97; operative 7-1-97. Interim procedural regulations 
submitted to OAL for printing only pursuant to Government Code section 
1 1400.21 (Register 97, No. 22). 

2. Renumbering offormer section 5008 to section 5001 and renumbering of former 
section 5022 to section 5008, including amendment of section heading, section 
and Note, filed 2^-99; operative 3-6-99 (Register 99, No. 6). 



§ 5009. Official Notice. 

(a) An administrative law judge or the board may take official notice 
of any generally accepted technical fact in the fields of employment secu- 
rity, disability, or employment taxation, procedures adopted by the de- 
partment, the U. S. Department of Labor Employment and Training Ad- 
ministration, or the determinations, rulings, orders, findings or decisions 
required by law to be made by the Director, administrative law judges, 
or the board. 

(b) An administrative law judge or the board shall take official notice 
of those matters which must be judicially noticed by a court under section 
45 1 of the Evidence Code. An administrative law judge or the board may 
take official notice of those matters set forth in section 452 of the Evi- 
dence Code. 

(c) Before an administrative law judge takes official notice of those 
matters referred to in sections 452(g) or (h) of the Evidence Code, each 
party participating in the hearing shall be given reasonable opportunity 
to present information relevant to the propriety of taking official notice 
and the tenor of matters to be noticed. 



(d) Before the board takes official notice of those matters referred to 
in section 452(g) or (h) of the Evidence Code, each party shall be given 
reasonable opportunity to present information relevant to the propriety 
of taking official notice and the tenor of the matters to be noticed. 

(e) An administrative law judge or the board shall state in a decision, 
order, or on the record the matters concerning which official notice has 
been taken. 

NOTE: Authority cited: Section 11400.20, Government Code; and Section 41 1, 
Unemployment Insurance Code. Reference: Sections 1951, 2712 and 3262, Un- 
employment Insurance Code. 

History 
1 . Renumbering of foriner section 5039 to new section 5009, including amend- 
ment of section headins and section and new NOTt;, filed 2-4-99; operative 
3-6-99(Regisler99, No. 6). 

§ 5010. Case File, Audiovisual Record and Transcript. 

(a) The provisions of this rule apply except as otherwise ordered or re- 
quired by law. 

(b) The agency shall maintain the case file, the audiovisual record, and 
any transcript that has been prepared for at least 13 months after the last 
date of service of any decision or order, and may thereafter destroy them. 

(c) A party, a person who observes an electronic hearing pursuant to 
rule 5062(o), or an employee or agent of the agency may review all or part 
of a case file, audiovisual record, or transcript that has been prepared. 

(d) Upon request by a party or a person who observes an electronic 
hearing pursuant to rule 5062(o), the agency shall permit that person to 
use, without charge, such facilities or equipment as may be reasonably 
necessary to review all or part of a case file, audiovisual record, or tran- 
script that has been prepared. 

(e) Upon request by a party, at a charge of $5, the agency shall provide 
that party a copy of any or all documents in a case file. 

(f) Upon request by a party, at a charge of $5, the agency shall provide 
that party a copy of all or part of an audiovisual record. 

(g) Upon request by a party, at a charge of $5, the agency shall provide 
that party a copy of all or part of a transcript that has been prepared. 

(h) A party shall not be charged for copies if it shows that payment 
would cause it financial hardship. 

(i) A request for copies shall include either payment for the applicable 
charge or a showing of financial hardship. 

(j) Notwithstanding any other provision of this rule, a claimant shall 
not be charged for copies. 

NOTE: Authority cited: Section 11400.20, Govemment Code; and Section 411, 
Unemployment Insurance Code. Reference: Sections 1951, 2712 and 3262, Un- 
employment Insurance Code. 

History 
1. Renumbering of former section 5119 to new section 5010, including amend- 
ment of section heading, section and Note, filed 2-4—99; operative 3-6-99 
(Register 99, No. 6). 

§ 501 1 . Fees of Claimant's Representative. 

If a representative charges a fee for representing a claimant and an is- 
sue as to the amount of the fee is raised by the claimant, the representa- 
tive, an administrative law judge, or a member of the board, the represen- 
tative shall receive no more for the representative's services than an 
amount approved by an administrative law judge or the board. If no is- 
sues as to the amount of such a fee is raised, the fee shall be deemed ap- 
proved. The fee approved by an administrative law judge may be re- 
viewed by the board. 

NOTE; Authority cited: Section 11400.20, Govemment Code; and Secdon 411, 
Unemployment Insurance Code. Reference: Secdons 1951, 2712 and 3262, Un- 
employment Insurance Code. 

History 

1. Renumbering of former section 5047 to new secdon 5011, including amend- 
ment of section heading, secdon and Note, filed 2-4—99; operadve 3-6-99 
(Register 99, No. 6). 

§ 5012. Appeal from Withdrawal of Approval of Voluntary 
Plan. 

(a) An appeal from the withdrawal of the approval of a voluntary plan 
shall be filed by sending it in writing to the board office. Unless otherwise 
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specified in the code or these rules, the procedures appHcable to such an 
appeal shall be those applicable to board appeals. The agency shall serve 
such an appeal promptly after the agency receives it. 

(b) Such an appeal shall specify the reason for the appeal. If it does not, 
the board shall serve notice requiring the appellant to specify the reason 
by filing and serving it within 20 days after service of such notice. If the 
appellant fails to comply, the board may order the appeal dismissed. 

(c) If the board decides that evidence shall be taken on such an appeal, 
it may be taken on behalf of the board before the board, a board member, 
or an administrative law judge. If evidence is taken before an administra- 
tive law judge, the hearing shall be conducted according to the field oper- 
ations rules. 

(d) The board shall make the initial decision on such an appeal by a 
majority vote of the board acting as a whole. 

NOTE: Authority cited: Section 11400.20, Government Code; and Section 411, 
Unemployment Insurance Code. Reference: Sections 1951, 2712 and 3262, Un- 
employment Insurance Code. 

History 
1. New section filed 2-4-99; operative 3-6-99 (Register 99, No. 6). 



Chapter 2. Field Operations 

§ 5020. Application of Article. 

NOTE: Authority cited: Sections 4 11 , 1 95 1 , 27 1 2 and 3262, Unemployment Insur- 
ance Code. Reference: Sections 401 -41 1 , 1 95 1 - 1 959, 27 1 2 and 3262, Unemploy- 
ment Insurance Code. 

History 

1. Redesignation of Article 2 (Sections 5020-5047, not consecutive) to Chapter 
2 (Sections 5020-5047, not consecutive) filed 4-5-77; effective thirtieth day 
thereafter (Register 77, No. 15). 

2. Amendment filed 4-5-77; effective thirtieth day thereafter (Register 77, No. 
15). 

3. Amendment of chapter 2 heading, repealer of article 1 heading, and repealer of 
section filed 2-4-99; operative 3-6-99 (Register 99, No. 6). 

§ 5021. Time Limitations. 

History 

1. Amendment filed 5-14-76; effective thirtieth day thereafter (Register 76, No. 
20). 

2. Amendment of subsection (d) filed 7-21-78; effective thirtieth day thereafter 
(Register 78, No. 29). 

3. Renumbering of former section 5021 to section 5007 filed 2-4-99; operative 
3-6-99 (Register 99, No. 6). 



§ 5022. Form of Appeal or Petition. 

NOTE: Authority cited: Sections 1 1400.20 and 1 1400.21, Government Code; and 
Sections 41 1, 1951, 2712 and 3262, Unemployment Insurance Code. Reference: 
Section 11440.20, Government Code; Section 1952, Unemployment Insurance 
Code; and Sections 5000 and 5023, Title 22, California Code of Regulations. 

History 

1 . Amendment filed 7-21-78; effective thirtieth day thereafter (Register 78, No. 
29). 

2. Amendment of section and new Note filed 5-30-97; operative 7-1-97. Interim 
procedural regulations submitted to OAL for printing only pursuant to Govern- 
ment Code secfion 1 1400.21 (Register 97, No. 22). 

3. Renumbering of former section 5022 to new section 5008 filed 2-4-99; opera- 
tive 3-6-99 (Register 99, No. 6). 

§ 5023. Filing Appeal, Petition, or Application. 

NOTE: Authority cited: Sections 1 1400.20 and 1 1400.21, Government Code; and 
Sections 41 1, 1951, 2712 and 3262, Unemployment Insurance Code. Reference: 
Section 11440.20, Government Code; Section 1952, Unemployment Insurance 
Code; and Secfions 5000 and 5022, Title 22, California Code of Regulations. 

History 

1 . Amendment filed 12-20-67; effective thirtieth day thereafter (Register 67, No. 
51). 

2. Renumbering from Section 5024 to Section 5023, and amendment filed 4-5-77; 
effective thirtieth day thereafter (Register 77, No. 15). 

3. Amendment filed 7-21-78; effecUve thirtieth day thereafter (Register 78, No. 
29). 

4. Amendment of section heading and secdon and new Note filed 5-30-97; opera- 
tive 7-1-97. Interim procedural regulations submitted to OAL for printing only 
pursuant to Government Code section 1 1400.21 (Register 97, No. 22). 



5. Repealer filed 2-4-99; operative 3-6-99 (Register 99, No. 6). 

§ 5024. Contents of Appeal or Petition. 

History 

1. Amendment filed 5-14-76; effective thirtieth day thereafter (Register 76, No. 
20). 

2. Renumbering from Section 5023 to 5024 filed 4-5-77; effective thirtieth day 
thereafter (Register 77, No. 15). 

3. Amendment filed 7-21-78; effective thirtieth day thereafter (Register 78, No. 
29). 

4. Order of Repeal filed 6-3-85 by OAL pursuant to Government Code Section 
1 1349.7; effective thirtieth day thereafter (Register 85, No. 26). 

§ 5025. Merger of Successive Petitions. 

History 

1. Ainendment filed 4-5-77; effective thirtieth day thereafter (Register 77, No. 
13). 

2. Repealer filed 2-4-99; operative 3-6-99 (Register 99. No. 6). 

§ 5026. Answer to Petition. 

NOTE: Authority cited: Sections 1 1400.20 and 1 1400.21. Government Code; and 
Sections 41 1, 1951, 2712 and 3262. Unemployment Insurance Code. Reference; 
Section 11440.20, Government Code; Section 1952, Unemployment Insurance 
Code; and Section 5000, Title 22, California Code of Regulations. 

History 

1. Amendment filed 4-5-77; effective thirtieth day thereafter (Register 77, No. 
15). 

2. Amendment filed 7-21-78; effective thirtieth day thereafter (Register 78, No. 
29). 

3. Amendment of subsection (b) filed 7-31-86; effecfive thirtieth day thereafter 
(Register86, No. 31). 

4. Amendment of section and new Notj: filed 5-30-97; operative 7-1-97. Interim 
procedural regulations submitted to OAL for printing only pursuant to Govern- 
ment Code secdon 1 1400.21 (Register 97, No. 22). 

5. Renumbering of former section 5026 to new section 5052 filed 2-4-99; opera- 
dve 3-6-99 (Register 99, No. 6). 

§ 5027. Withdrawal of Appeal or Petition. 

NOTE: Authority cited: Sections 1 1400.20 and 1 1400.21, Government Code: and 
Sections 41 1, 1951, 2712 and 3262, Unemployment Insurance Code. Reference: 
Secdon 11440.20, Government Code; Secdon 1952, Unemployment Insurance 
Code; and Secdons 5000, 5023 and 5 1 22, Title 22, California Code of Regulations. 

History 

1. Amendment filed 4-5-77; effecdve thirtieth day thereafter (Register 77, No. 
15). 

2. Amendment filed 7-21-78; effecdve thirtieth day thereafter (Register 78, No. 
29). 

3. Amendment of secdon and new Note filed 5-30-97; operative 7-1-97. Interim 
procedural regulations submitted to OAL for printing only pursuant to Govern- 
ment Code secdon 11400.21 (Register 97, No. 22). 

4. Renumbering of former section 5027 to new section 5050 filed 2-4-99; opera- 
dve 3-6-99 (Register 99, No. 6). 



§ 5028. Dismissal of Late Appeal or Petition. 

History 

1. Amendment filed 4-5-77; effective thirtieth day thereafter (Register 77, No. 
15). 

2. Renumbering of former section 5028 to new section 5051 filed 2-4-99; opera- 
dve 3-6-99 (Register 99, No. 6). 

§ 5029. Notice of Hearing. 

NOTE: Authority cited: Secdons 1 1400.20 and 1 1400.2 1 , Government Code; and 
Secdons 411, 1951, 2712 and 3262, Unemployment Insurance Code. Reference: 
Sections 11415.10, 11415.20, 11415.40, 11425.10, 11435.60, 11440.20 and 
11440.30, Government Code; Section 1952, Unemployment Insurance Code; 
Sections 5000, 5007, 5027 and 5041 , Tide 22, California Code of Regulations; and 
Secdon 650.4, 20 C.F.R. 

History 

1 . Amendment of section and new Note filed 5-30-97; operadve 7-1-97. Interim 
procedural reguladons submitted to OAL for printing only pursuant to Govern- 
ment Code secdon 1 1400.21 (Register 97, No. 22). 

2. Renumbering of former secdon 5029 to new section 5056 filed 2-4-99; opera- 
dve 3-6-99 (Register 99, No. 6). 

§ 5030. Witnesses and Subpoenas. 

NOTE: Authority cited: Sections 11400.20 and 11400.21, Government Code; and 
Sections 411, 195 1, 2712 and 3262, Unemployment Insurance Code. Reference: 
Secdon 1987, Code of Civil Procedure; Secdons 1560 and 1561. Evidence Code; 



Page 163 



Register 99, No. 6; 2-5-99 



§5031 



BARCLAYS CALIFORNIA CODE OF REGULATIONS 



Title 22 



Sections 11181. 11180-11191, 11415.10, 11440.20, 11440.30, 11450.10, 
1 1450.20. 1 1450.30, 1 1455.10, 1 1455.20, 68093 and 68097.1-68097.8, Govem- 
ment Code; Sections 407, 1952, 1953, 1954 and 1956. Unemployment Insurance 
Code: Sections 5000 and 5049, Title 22, California Code of Regulations; and Par- 
ris V. ZoUn (1996) 12 Cal.4th 839. 

History 

1. Amendment to subsection (e) filed 12-20-67; effective thirtieth day thereafter 
(Register67, No. 51). 

2. Amendment filed 4-5-77; effective thinieth day thereafter (Register 77, No. 
13). 

3. Amendment filed 7-21-78; effective thirtieth day thereafter (Register 78, No. 
29). 

4. Amendment of subsections (c)-(h), new subsections (i )-(/), and new Ncm; filed 
5-30-97: operative 7-1-97. Interim procedural regulations submitted to OAL 
for printins only pursuant to Government Code section 1 1400.21 (Register 97, 
No. 22). 

5. Renumberins of former secfion 5030 to new section 5058 filed 2-4-99; opera- 
tive .3-6-99 (Register 99, No. 6). 

§5031. Additional Parties. 

History 

1. Amendment filed 4-5-77; effective thirtieth day thereafter (Register 77, No. 
15). 

2. Repealer filed 2-4-99; operative 3-6-99 (Register 99, No. 6). 

§ 5032. Consolidation of Proceedings. 

History 

1 . Renumbering of former section 5032 to new section 5053 filed 2-4-99; opera- 
tive 3-6-99 (Register 99, No. 6). 

§ 5033. Hearing in Tax Proceedings. 

History 

1. Amendment filed 4-5-77; effective thirtieth day thereafter (Register 77, No. 
1-U 

2. Amendment filed 7-21-78; effective thirtieth day thereafter (Register 78, No. 
29). 

3. Repealer filed 2^1-99; operafive 3-6-99 (Register 99, No. 6). 

§ 5034. Preparation for Hearing. 

History 

1 . Amendment filed 12-20-67; effective thirtieth day thereafter (Register 67, No. 
51). 

2. Amendment filed 4-5-77; effective thirtieth day thereafter (Register 77, No. 
15). 

3. Amendment filed 7-21-78; effective thirtieth day thereafter (Register 78, No. 
29). 

4. Order of Repeal of last sentence filed 6-3-85 by OAL pursuant to Government 
Code Section 11 349.7; effective thirtieth day thereafter (Register 85, No. 26). 

5. Repealer filed 2^-99; operafive 3-6-99 (Register 99, No. 6). 

§ 5035. Failure to Appear. 

History 
1 . Repealer filed 12-20-67; effecfive thirtieth day thereafter (Register 67, No. 51). 

§ 5036. Burden of Proof in Tax Proceedings. 

History 
1. Repealer filed 2^1-99; operafive 3-6-99 (Register 99, No. 6). 

§ 5037. Issues on Appeal from Determination. 

Note: Authority cited: Secfions 4 II , 1 95 1 , 27 1 2 and 3262, Unemployment Insur- 
ance Code. Reference: Sections 401-41 1, 1 142, 1951-1959, 2712 and 3262, Un- 
employment Insurance Code. 

History 

1 . Repealer and new section filed 4-5-77; effective thirtieth day thereafter (Regis- 
ter 77, No. 15). 

2. Amendment filed 7-21-78; effecfive thirtieth day thereafter (Register 78, No. 
29). 

3. Editorial correction (Register 81, No. 35). 

4. Amendment filed 7-22-86; effective thirtieth day thereafter (Register 86, No. 
31). 

5. Repealer filed 2-4-99; operative 3-6-99 (Register 99, No. 6). 

§ 5038. Conduct of Hearing and Evidence. 

NOTE: Authority cited: Sections 1 1400.20 and 1 1400.21, Government Code; and 
Secfions 411, 1951, 2712 and 3262, Unemployment Insurance Code. Reference: 
Article 1, Section 1, Cafifomia Constitution; Section 290dd-2, 42 U.S.C.; Sec- 



tions 352, 901, 910 and 1152.5, Evidence Code; Sections 11415.40, 11415.60, 
11420.30, 11425.10, 11425.20. 11440.30, 11440.40 and 1 1513, Government 
Code; Sections 1256, 1256.7 and 2713, Unemployment Insurance Code; Sections 
5006, 5007, 5041 and 5042, Title 22, California Code of Regulations. 

History 

1. Amendment filed 4-5-77; effective thirtieth day thereafter (Register 77, No. 
15). 

2. Amendment of subsection (b) filed 7-21-78: effective thirtieth day thereafter 
(Register 78, No. 29). 

3. Amendment of subsection (c), new subsections (d)-(h), subsection relettering, 
amendment of newly designated subsection (j), new subsection (m) and new 
Ncm-: filed 5-30-97; operative 7-1-97. Interim procedural regulations sub- 
mitted to OAL for printing only pursuant to Government Code section 1 1 400.2 1 
(Register 97, No. 22). 

4. Renumbering of former section 5038 to new section 5062 filed 2-4-99; opera- 
tive 3-6-99 (Register 99, No. 6). 

§ 5039. Official and Judicial Notice. 

History 

1 . Amendment filed 1 2-20-67; effective thirtieth day thereafter (Register 67, No. 
51). 

2. Amendment filed 4-.5-77; effective thirtieth day thereafter (Register 77, No. 
15). 

3. Amendment filed 7-21-78; effective thirtieth day thereafter (Register 78, No. 
29). 

4. Renumbering of former section 5039 to new section 5009 filed 2-4-99; opera- 
five 3-6-99 (Register 99, No. 6). 

§ 5040. Department Records. 

History 

1 . Amendment of subsection (a) filed 1 2-20-67; effective thirtieth day thereafter 
(Register67, No. 51). 

2. Amendment filed 4-5-77; effective thirtieth day thereafter (Register 77, No. 
15). 

3. Amendment filed 7-21-78; effective thirtieth day thereafter (Register 78, No. 
29). 

4. Repealer filed 2-4-99; operative 3-6-99 (Register 99, No. 6). 

§ 5041 . Scheduling of Hearing; Transmission of 
Documents. 

NOTE: Authority cited: Sections 1 1400.20 and 1 1400.21, Government Code; and 
Sections 411, 1951, 2712 and 3262, Unemployment Insurance Code. Reference: 
Section 2015.5, Code of Civil Procedure; Sections 11185, 11415.40, 11425.10, 
1 1440.20, 1 1440.20 and 1 1440.30, Government Code; Section 1952, Unemploy- 
ment Insurance Code; Sections 5000, 5003, 5009 and 5042, Tide 22, California 
CodeofRegulations;and5/af/en'V'. California Unemployment Insurance Appeals 
fioar^ (1976) 60 Cal.App.3d 245. 

History 

1. Amendment filed 4-5-77; effective thirtieth day thereafter (Register 77, No. 
15). For prior history, see Register 67, No. 51. 

2. Amendment filed 7-21-78; effective thirtieth day thereafter (Register 78. No. 
29). 

3. Amendment of subsection (d) filed 7-22-86; effective thirtieth day thereafter 
(Register86. No. 31). 

4. Amendment of section heading and subsection (b), repealer and new subsec- 
tions (c) and (d), amendment of subsection (e), new subsection (f) and new Note 
filed 5-30-97; operative 7-1-97. Interim procedural regulations submitted to 
OAL for printing only pursuant to Government Code section 1 1400.21 (Regis- 
ter 97, No. 22). 

5. Renumbering of former section 5041 to new section 5054 filed 2-4-99; opera- 
five 3-6-99 (Register 99, No. 6). 

§ 5042. Continuance of Hearings; Further Hearing. 

NOTE: Authority cited: Sections 1 1400.20 and 1 1400.21, Government Code; and 
Secfions 411, 1951, 2712 and 3262, Unemployment Insurance Code. Reference: 
Sections 11425.10, 11440.20 and 11440.30, Government Code; Section 1952, 
Unemployment Insurance Code; Sections 5029 and 5041, Title 22, Cahfomia 
Code of Regulations. 

History 

1. Amendment filed 4-5-77; effective thirtieth day thereafter (Register 77, No. 
15). 

2. Amendment filed 7-21-78; effective thirtieth day thereafter (Register 78, No. 
29). 

3. Amendment of section and new Note filed 5-30-97; operative 7-1-97. Interim 
procedural regulations submitted to OAL for printing only pursuant to Govern- 
ment Code section 11400.21 (Register 97, No. 22). 

4. Renumbering of former section 5042 to new section 5057 filed 2-4-99; opera- 
tive 3-6-99 (Register 99, No. 6). 
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§ 5043. Representation at a Hearing. 

HiSlORY 

1. Amendment filed A-5-ll\ effective thirtieth day thereafter (Register 77, No. 
15). 

2. Repealer filed 2-4-99; operative 3-6-99 (Register 99, No. 6). 

§ 5044. Oral Argument and Briefs. 

NoTf-,: Authority cited: Section 411, Unemployment Insurance Code. Reference: 
Section 1952, Unemployment Insurance Code. 

History 

1. Amendment filed 4-5-77; effective thirtieth day thereafter (Register 77, No. 
15). 

2. Amendment filed 1 2-1 8-86; effective thirtieth day thereafter (Register 86, No. 

51). 

3. Renumbering of former section 5044 to new section 5064 filed 2-4-99; opera- 
tive 3-6-99 (Register 99. No. 6). 

§ 5045. Decision. 

NOTK; Authority cited: Sections 1 1400.20 and 1 1400.21, Government Code; and 
Sections 41 1, 1951, 2712 and 3262, Unemployment Insurance Code. Reference: 
Sections 11415.40. 11425.10, 11425.50 and 11440.20, Government Code; Sec- 
tion 1952, Unemployment Insurance Code; and Sections 5000, 5007 and 5041, 
Title 22, California Code of Regulations. 

History 

1 . Amendment filed 1 2-20-67; effective thirtieth day thereafter (Register 67, No. 
51). 

2. Amendment filed 5-14-76; effective thirtieth day thereafter (Register 76, No. 
20). 

3. Amendment filed 4-5-77; effective thirtieth day thereafter (Register 77, No. 
15). 

4. Amendment filed 7-21-78; effective thirtieth day thereafter (Register 78, No. 
29). 

5. Amendment of subsections (a) and (e) filed 12-18-86; effective thirtieth day 
thereafter (Register 86, No. 51). 

6. Amendment of section and Note filed 5-30-97; operative 7-1-97. Interim pro- 
cedural regulations submitted to OAL for printing only pursuant to Government 
Code section 1 1400.21 (Register 97, No. 22). 

7. Renumbering of former secdon 5045 to new section 5065 filed 2-4-99; opera- 
tive 3-6-99 (Register 99, No. 6). 

§ 5046. Disqualification of Administrative Law Judge. 

Note: Authority cited: Secfions 1 1400.20 and 11400.21, Government Code; and 
Sections 411, 1951, 2712 and 3262, Unemployment Insurance Code. Reference: 
Sections 1 1425.10(a)(5), 11425.30, 11425.40, 11430.30, 11430.50, 11430.60 and 
1 1440.20, Government Code; Section 404, Unemployment Insurance Code; and 
Secfions 5000, 5048 and 5118, Title 22, Cahfornia Code of Regulafions. 

History 

1. New section filed 7-31-86; effecfive thirtieth day thereafter (Register 86, No. 
31). For history of former Secfion 5046, see Register 85, No. 26. 

2. Amendment of secdon and Note filed 5-30-97; operative 7-1-97. Interim pro- 
cedural regulations submitted to OAL for printing only pursuant to Government 
Code section 11400.21 (Register 97, No. 22). 

3. Renumbering of former secdon 5046 to new section 5060 filed 2-4-99; opera- 
dve 3-6-99 (Register 99, No. 6). 

§ 5047. Fees of Agent. 

History 

1. Amendment filed 4-5-77; effecfive thirtieth day thereafter (Register 77, No. 
15). 

2. Amendment filed 7-21-78; effective thirtieth day thereafter (Register 78, No. 
29). 

3. Renumbering of former section 5047 to new section 501 1 filed 2-4-99; opera- 
tive 3-6-99 (Register 99, No. 6). 

§ 5048. Ex Parte Communications. 

NOTE: Authority cited: Sections 1 1400.20 and 1 1400.21, Government Code; and 
Sections 41 1, 1951, 2712 and 3262, Unemployment Insurance Code. Reference: 
Sections 11415.10, 11425.10, 1 1430.10-11430.80 and 11455.10, Government 
Code; Section 1952, Unemployment Insurance Code; and Sections 5046 and 
5049, Tide 22, California Code of Regulations. 

History 

1. New section filed 5-30-97; operative 7-1-97. Interim procedural regulations 
submitted to OAL ior printing onJy pursuant to Government Code section 
1 1400.21 (Register 97, No. 22). 

2. Renumbering of former section 5048 to new section 5059 filed 2-4-99; opera- 
tive 3-6-99 (Register 99, No. 6). 



§ 5049. Enforcement and Contempt. 

Note: Authority cited: Sections 1 1400.20 and 1 1400.21 , Government Code; and 
Sections 411, 1951, 2712 and 3262, Unemployment Insurance Code. Reference: 
Sections 11184-11188 and 11455.10-11455.30, Government Code; Sections 
1953 and 1954, Unemployment Insurance Code; and Sections 5006 and 5030, 
Title 22, California Code of Regulations; and Pcirris v. Zolin (1996) 12 Cal.4th 
839. 

History 

1. New section filed 5-30-97; operative 7-1-97. Interim procedural regulations 
submitted to OAL for printing only pursuant to Government Code section 
11400.21 (Register 97, No. 22)^. 

2. Renumbering of former section 5049 to new section 5070 filed 2-4-99; opera- 
tive 3-6-99 (Register 99, No. 6). 

§ 5050. Withdrawal and Reinstatement. 

(a) An appellant or petitioner may apply to withdraw an appeal or peti- 
tion before the decision of the adininistrative law judge is served. 

(b) Upon such an application, an administrative law judge shall order 
the appeal or petition dismissed. 

(c) An applicant may apply to withdraw an application for reinstate- 
ment, reopening, or vacating a decision before the order of the adminis- 
trative law judge on the application is served. 

(d) Upon such an application to withdraw, an administrative law judge 
shall order the application for reinstatement, reopening, or vacating dis- 
missed. 

(e) The appellant, petitioner, or applicant may file an application for 
reinstatement within 20 days after service of an order dismissing an ap- 
peal, petition, or application due to withdrawal. The application shall 
specify the reason for reinstatement. If the application is untimely, it shall 
also specify the reason for the delay. 

(f) If the application fails to specify the reason for reinstatement or, if 
applicable, for its untimeliness, an administrative law judge may serve 
notice requiring the applicant to specify the reason by filing it within 10 
days after service of such notice. If the applicant fails to comply, an ad- 
ministrative law judge may order reinstatement denied. 

(g) If the reason specified by the applicant shows that there is no good 
cause for reinstatement, or, if applicable, for the untimely application, an 
administrative law judge may order reinstatement denied. 

(h) An application for reinstatement that is not otherwise denied in ac- 
cordance with this rule shall be scheduled for hearing. If the applicant 
shows good cause for reinstatement, and, if applicable, for the untimely 
application, the appeal or petition shall be ordered reinstated; otherwise 
reinstatement shall be ordered denied. 

(i) If an applicant for reinstatement fails to appear in the hearing on re- 
instatement, an administrative law judge may order reinstatement de- 
nied. 

Note: Authority cited: Section 11400.20, Government Code; and Section 411, 
Unemployment Insurance Code. Reference: Sections 1951. 2712 and 3262, Un- 
employment Insurance Code. 

History 
1. Renumbering of former section 5027 to new section 5050, including amend- 
ment of section heading, section and Note, filed 2-4-99; operative 3-6-99 
(Register99, No. 6). 

§ 5051 . Dismissal of Untimely Appeal. 

An administrative law judge shall order an untimely appeal dismissed 
unless the appellant shows good cause for the untimeliness. If good cause 
is shown, the appeal shall be decided on the merits. 
Note; Authority cited: Section 11400.20, Government Code; and Section 411, 
Unemployment Insurance Code. Reference: Sections 1951, 2712 and 3262, Un- 
employment Insurance Code. 

History 

1. Renumbering of former section 5028 to new section 5051, including amend- 
ment of section heading and section and new Noti;, filed 2-4-99; operative 
3-6-99 (Register 99, No. 6). 

§ 5052. Petition Procedures. 

(a) Except with respect to a petition regarding a penalty assessed pur- 
suant to section 1 142, 1 143, or 1 144 of the code, the department may file 
and serve its answer to the petition within 30 days after the agency serves 
the petition. If no answer is filed and served within that time, the petition 
may be scheduled for hearing without an answer. 
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(b) If an untimely petition fails to specify the reason for the delay, an 
administrative law judge may serve notice requiring the petitioner to 
specify the reason by filing and serving it within 20 days after service of 
such notice. If the petitioner fails to comply, an administrative law judge 
may order the petition dismissed. 

(c) If an untimely petition is filed within the additional 30 days pro- 
vided by code section 1222, and the reason specified by the petitioner 
shows that there is no good cause for the untimeliness, an administrative 
law judge may order the petition dismissed. 

(d) If an untimely petition is filed beyond the additional 30 days pro- 
vided by code section 1 222, and the petitioner fails to specify lack of ser- 
vice of the notice of assessment or a basis for estoppel of the department, 
the petition may be ordered dismissed. 

(e) An untimely petition that is not otherwise allowed or dismissed in 
accordance with this rule shall be scheduled for hearing. If the untimely 
petition was filed within the additional 30 days provided by code section 
1 222 and the petitioner shows good cause for the untimeliness, or an un- 
timely petition was filed beyond the additional 30 days provided by code 
section 1 222 and the petitioner shows lack of service of the notice of 
assessment or that estoppel of the department is appropriate, the untimely 
petition shall be allowed; otherwise it shall be ordered dismissed. 

(f) An administrative law judge may serve notice of intention to render 
a decision or order on a petition without a hearing. Within 20 days after 
service of such a notice, any party may file and serve an application for 
a hearing. A hearing shall be granted upon such an application, except as 
provided in the next subsection of this rule. If no such application is filed 
and served within that time, an administrative law judge may proceed to 
render a decision or order on the petition without a hearing. 

(g) A hearing is not required on a petition for refund if the petitioner 
had a prior hearing involving the same issues on a petition for reassess- 
ment. If so, an administrative law judge may serve notice of intention to 
render a decision on the petition for refund without a hearing. Within 20 
days after service of such notice any party may file and serve an applica- 
tion for a hearing on the petition for refund setting forth any new or addi- 
tional evidence it may wish to present. Within 20 days after service of 
such an application, any other party may file and serve a response. After 
considering any such application and any such response, an administra- 
tive law judge may either grant a hearing on the petition for refund, or 
deny it and proceed to render the decision upon the basis of the record of 
the hearing on the petition for reassessment. 

NOTE: Authority cited: Section 11400.20, Government Code; and Section 411, 
Unemployment Insurance Code. Reference: Sections 1951, 2712 and 3262, Un- 
employment Insurance Code. 

History 
1 . Renumbering of former section 5026 to new section 5052, including amend- 
ment of section heading, section and Note, filed 2-4-99; operative 3-6-99 
(Register 99, No. 6). 

§ 5053. Joinder and Consolidation. 

(a) Whenever it appears that other parties should be joined in order to 
dispose of all issues, an administrative law judge shall do so and shall 
grant such continuance and hold such additional hearing as may be nec- 
essary. 

(b) Any number of proceedings may be consolidated for hearing or de- 
cision when the facts and circumstances are similar and no substantial 
right of any party will be prejudiced. 

(c) Proceedings with respect to which the alleged facts and the points 

of law are the same shall be consolidated for hearing. 

NOTE: Authority cited: Section 1 1400.20. Government Code; and Section 411, 
Unemployment Insurance Code. Reference: Sections 1951, 2712 and 3262, Un- 
employment Insurance Code. 

History 

1. Renumbering of former section 5032 to new section 5053, including amend- 
ment of section heading and section and new NoTt, filed 2^-99; operative 
3-6-99 (Register 99, No. 6). 

§ 5054. Scheduling of Hearing. 

(a) Appeals shall be heard promptly. 



(b) The hearing shall be scheduled at a location as near as practicable 
to the claimant or petitioner, and, if practicable, within a 50 mile radius 
of any department branch office and any residence or office of any other 
party. 

(c) A representative of a party is not included within the definition of 
a party for the purpose of this rule. 

NOTE: Authority cited: Section 11400.20, Government Code; and Section 411, 
Unemployment Insurance Code. Reference: Sections 1951, 2712 and 3262, Un- 
employment Insurance Code. 

History 
1. Renumbering of former section 5041 to new section 5054, including amend- 
ment of section heading, section and NoTi:, filed 2-4-99; operative 3-6-99 
(Register99, No. 6). 

§ 5055. Electronic Hearing. 

(a) For good cause, on his or her own motion or upon applicafion of 
a party or witness, an administrative law judge may schedule or conduct 
all or part of a hearing as an electronic hearing if each party participating 
in the hearing has the opportunity to participate in and to hear the entire 
proceeding while it is taking place and to observe exhibits. 

(b) Good cause for scheduling an electronic hearing is presumed: 

(i) for the department if there is no department branch office within a 
50 mile radius from the place of the hearing; 

(ii) for any other party, excluding any representative, if it has no resi- 
dence or office within a 50 mile radius from the place of the hearing; 

(iii) for a representative if a hearing is scheduled as an electronic hear- 
ing for its client, and the representative will be at the client' s location dur- 
ing the hearing; or 

(iv) for a witness if the witness resides outside a 50 mile radius from 
the place of the hearing. 

(c) If notice that a hearing is scheduled as an electronic hearing for any 
party is served at least 10 days before the date of the hearing, each party 
shall file any additional documents, including any statement the party in- 
tends to constitute its appearance, no later than the 7th day after service 
of the notice of hearing, unless otherwise specified by an administrative 
law judge. 

(d) If a hearing is scheduled as an electronic hearing for any party, but 
notice of such electronic hearing is not served at least 10 days before the 
date of the hearing, an administrafive law judge, if practicable, shall spec- 
ify and inform each party of the time and means for filing and serving any 
additional documents, including any statement the party intends to con- 
sfitute its appearance. No proof of service is required unless specified by 
an administrative law judge. 

(e) The agency shall serve the documents in the case file a reasonable 
time before a hearing scheduled as an electronic hearing for any party, 
if practicable. 

(f) Notwithstanding the scheduling of an electronic hearing, any party 
or witness may participate in person, and, if warranted by the circum- 
stances, an administrative law judge may require any party participating 
in a hearing to be present at the hearing. 

NOTE: Authority cited: Section 11400.20, Government Code; and Secrion 411, 
Unemployment Insurance Code. Reference: Sections 1951, 2712 and 3262, Un- 
employment Insurance Code. 

History 

1. New section filed 2-4-99; operative 3-6-99 (Register 99, No. 6). 

§ 5056. Notice of Hearing. 

(a) Unless otherwise provided by the code, the agency shall serve no- 
tice of the time and place of hearing an appeal and the issues at least 10 
days before the date of the hearing. 

(b) Unless otherwise provided by the code, the agency shall serve no- 
tice of the time and place of hearing a pefifion and the issues at least 20 
days before the date of the hearing. 

(c) A notice of a hearing scheduled as an electronic hearing for any 
party shall specify each party scheduled to appear electronically, how it 
is to do so, and the time by which each party is required to file any addi- 
tional exhibits. 

(d) At or before the time the notice of hearing is served, the agency 
shall serve notice that upon request it will provide language assistance. 
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special accommodations, or a copy of the agency's governing procedure, 
without charge. 

NOTh: Authority cited: Section 11400.20, Government Code: and Section 411, 
Unemployment Insurance Code. Reference: Sections 1951, 2712 and 3262. Un- 
employment Insurance Code. 

History 

1 . Renumbering of former section 5029 to new section 5056, including amend- 
ment of section and NoTi:, filed 2^1-99; operative 3-6-99 (Register 99, No. 6). 

§ 5057. Continuance of Hearing; Further Hearing. 

(a) An administrative law judge may continue a hearing to another 
time or place on his or her own motion, or, upon a showing of good cause, 
on the application of a party. 

(b) The unavailability of a party or witness to be physically present at 
a hearing is presumed not to be good cause for a continuance, unless the 
party or witness is also unavailable to participate in the hearing by elec- 
tronic means. 

(c) Notice of the time and place of the continued hearing, except as 
provided herein, shall be in accordance with rule 5056. When a continu- 
ance is ordered during a hearing, notice of the time and place of the con- 
tinued hearing is sufficient if given orally to each party participating in 
the hearing. 

(d) Prior to the decision, the administrative law judge on his or her own 
motion, or upon a showing of good cause on the application of a party, 
may order a further hearing. Notice thereof shall be given in accordance 
with rule 5056. 

NOTE: Authority cited: Section 11400.20, Government Code: and Section 411, 
Unemployment Insurance Code. Reference: Sections 1951, 2712 and 3262, Un- 
employment Insurance Code. 

History 

1. Renumbering of former section 5042 to new section 5057, including amend- 
ment of section heading, section and Note, filed 2-4—99; operative 3-6-99 
(Register 99, No. 6). 

§ 5058. Witnesses, Notices to Attend, and Subpoenas. 

(a) A party shall arrange for its witnesses to participate in the hearing. 

(b) An administrative law judge may issue a notice to attend, a notice 
to attend and produce, a subpoena, or a subpoena duces tecum on his or 
her own motion, and shall do so upon the proper application of a party. 

(c) An application for a notice to attend or a subpoena shall include the 
name of the witness and a showing of the need therefor. An application 
for a notice to attend shall also include the address of the witness. 

(d) An application for a notice to attend and produce or for a subpoena 
duces tecum shall give the name of the witness, shall specify the docu- 
ments or things desired to be produced and show the materiality thereof 
to the issues involved in the proceeding, and shall state that, to the best 
of the applicant's knowledge, the witness has such documents or things 
in his or her possession or under his or her control. An application for a 
notice to attend and produce shall also give the address of the witness, 
and, if it seeks personal records, shall give the name and address of the 
consumer. An application for a subpoena duces tecum shall be filed by 
affidavit. 

(e) The agency shall assist a party in preparing an application for a no- 
tice to attend, a notice to attend and produce, a subpoena, or a subpoena 
duces tecum. 

(f) A notice to attend and produce or a subpoena duces tecum which 
seeks personal records of a consumer shall include a statement that the 
consumer has the right to object thereto by making an application for a 
protective order, including an application to quash, at the hearing. 

(g) A party shall arrange for the delivery of a subpoena or subpoena 
duces tecum issued to it. Except as provided in Government Code sec- 
tions 68097.1 through 68097.8, delivery of a subpoena or subpoena 
duces tecum is made by delivering a paper copy to the witness in person 
a reasonable time before the hearing. A paper copy of any application for 
subpoena duces tecum shall be delivered with a subpoena duces tecum. 
Any natural person may deliver a subpoena or a subpoena duces tecum. 
A party shall send to the consumer, a reasonable time before the hearing, 
a copy of any subpoena duces tecum issued to it which seeks personal re- 



cords of the consumer, along with a copy of any application for such a 
subpoena duces tecum. A party shall file an affidavit showing that any 
subpoena or subpoena duces tecum issued to it, along with any applica- 
tion for any such subpoena duces tecum, was delivered to the witness, 
and, if applicable, sent to the consumer. 

(h) The agency shall send a notice to attend or a notice to attend and 
produce to the witness. The agency shall send to the consuiner, a reason- 
able time before the hearing, a copy of any notice to attend and produce 
which seeks personal records of the consumer. 

(i) When a witness does not comply with a noUce to attend or a notice 
to attend and produce, an administraUve law judge may issue a subpoena 
or a subpoena duces tecum to compel compliance, on his or her own mo- 
tion or upon the application of a party. 

(j) A witness who compHes with a nodce to attend, a noUce to attend 
and produce, a subpoena, or a subpoena duces tecum, is entitled to the 
fees and mileage set forth in Section 68093 of the Government Code pro- 
vided a written demand therefor is submitted to the administraUve law 
judge at the hearing or filed not later than 10 days after the date on which 
the witness participated in the hearing. If not so claimed within that time, 
no fees or mileage shall be allowed. 

(k) A notice to attend and produce or a subpoena duces tecum for a 
hearing scheduled as an electroriic hearing for a witness shall direct the 
witness to file the documents or things sought a reasonable time before 
the hearing. 

(/) Unless the subpoena duces tecum or the notice to attend and pro- 
duce provides to the contrary, a custodian of documents that are the sub- 
ject of a subpoena duces tecum or of a notice to attend and produce may 
comply by filing the documents or things a reasonable fime before the 
hearing, together with a statement authenticating them. 

(m) Any interested person may object to the terms of a notice to attend, 
a notice to attend and produce, a subpoena, or a subpoena duces tecum 
by making an application for a protective order, including an application 
to quash, at the hearing. An administrative law judge shall resolve the ob- 
jecfion and may make other orders that are appropriate to protect from 
any unreasonable or oppressive demand, including any violation of the 
right to privacy. Documents or things that are the subject of a subpoena 
duces tecum or of a nodce to attend and produce shall be made available 
at the hearing, notwithstanding the intention of an interested person to so 
object, so as not to delay the hearing in the event an administrative law 
judge overrules the objection in whole or in part. 

(n) Subpoenas and subpoenas duces tecum shall be enforced in accor- 
dance with rule 5070. 

NOTE: Authority cited: Section 11400.20, Government Code; and Section 411, 
Unemployment Insurance Code. Reference: Sections 1951, 2712 and 3262. Un- 
employment Insurance Code. 

History 
1 . Renumbering of former section 5030 to new section 5058, including amend- 
ment of section heading, section and Note, filed 2-4-99; operative 3-6-99 

(Register 99, No. 6). 



§ 5059. Ex Parte Communications. 

(a) Except as provided in this rule, after an appeal or pefition is filed, 
and while the proceeding is pending, there shall be no direct or indirect 
communication regarding any issue in the proceeding to the administra- 
dve law judge from any party or other interested person, without notice 
and the opportunity for all parties to parficipate in the communication. 

(b) A communication made on the record in the hearing is permissible. 

(c) A document filed or submitted to the administrative law judge is 
permissible if it is added to the case file, so that all parties have a reason- 
able opportunity to review it. 

(d) A communicafion concerning a matter of procedure or practice is 
presumed to be permissible, unless the topic of the communicafion ap- 
pears to the administrafive law judge to be controversial in the context of 
the specific case. If so, the administrative law judge shall so inform the 
other participant and may terminate the communication or continue it un- 
til after giving all parfies nodce and opportunity to participate. Any writ- 
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ten communication concerning a matter ofprocedure or practice, and any 
written response, or a written memorandum identifying tlie participants 
and stating tlie substance of any such oral communication or response, 
shall be added to the case file so that all parties have a reasonable opportu- 
nity to review it. Unless otherwise provided by the code or these rules, 
an administrative law judge may determine a matter ofprocedure or prac- 
tice based upon a permissible ex-parte communication. The term "mat- 
ters of procedure or practice" shall be liberally construed. 

(e) A communication from the department to the administrative law 
judge which is permissible under Government Code section 1 1430.30 is 
permitted only if any such written communication and any written re- 
sponse, or a written memorandum identifying the participants and stating 
the substance of any such oral communication or response, is added to 
the case file so that all parties have a reasonable opportunity to review it. 

(f) If the administrative law judge receives a communication in viola- 
tion of this rule, he or she shall comply with the requirements of Govern- 
ment Code section 1 1430.50. 

(g) If before serving as a presiding officer in a proceeding the adminis- 
trative law judge receives a communication of a type that would be in vio- 
lation of this rule if received while serving as presiding officer, the ad- 
ministrative law judge, promptly after starting to serve, shall comply with 
the requirements of Government Code section 1 1430.50. 

NOTE: Authority cited: Section 1 1400.20, Government Code; and Section 411, 
Unemployment Insurance Code. Reference: Sections 1951, 2712 and 3262, Un- 
employment Insurance Code. 

History 

1 . Renumbering of former section 5048 to new section 5059, including amend- 
ment of section and Noir-, filed 2-4-99; operative 3-6-99 (Register 99, No. 6). 



§ 5060. Disqualification of Administrative Law Judge. 

(a) An administrative law judge is subject to disqualification in a pro- 
ceeding on the following grounds: 

(i) for bias, prejudice, or interest in the proceeding as defined by Gov- 
ernment Code section 1 1425.40; 

(ii) for receipt of an impermissible ex-parte communication under rule 
5059, the effect of which cannot be eliminated under that rule; 

(iii) to maintain the separation of the adjudicative function from the in- 
vestigative, prosecutorial, and advocacy functions as required by Gov- 
ernment Code section 1 1425.30; or 

(iv) for any of the grounds specified in Code of Civil Procedure section 
170.1. 

(b) An administrative law judge who is subject to disquahfication shall 
voluntarily disqualify himself or herself from a proceeding, unless all 
parties participating in the proceeding waive the disqualification. A dis- 
qualification may not be waived if it is for bias or prejudice, if the admin- 
istrative law judge has been a material witness concerning the proceed- 
ing, if the disqualification is required by Government Code section 
1 1425.30, or if waiver is otherwise prohibited by law. 

(c) A party may apply for the disqualification of an administrative law 
judge by promptly filing an affidavit specifying the grounds upon which 
it is claimed that the administrative law judge is subject to disqualifica- 
fion. An administrafive law judge shall be disqualified from a proceeding 
if it is determined upon such an application that the administrafive law 
judge is subject to disqualificafion. An applicafion for disqualificafion of 
an administrafive law judge shall be decided by a presiding administra- 
five law judge or the chief administrative law judge. An application for 
disquahfication of a presiding administrafive law judge shall be decided 
by the chief administrafive law judge. An applicafion for disqualificafion 
of the chief administrafive law judge shall be decided by the chairperson. 
NOTE: Authority cited: Section 11400.20, Government Code; and Section 411, 
Unemployment Insurance Code. Reference: Sections 1951, 2712 and 3262, Un- 
employment Insurance Code. 

History 

1 . Renumbering of former section 5046 to new section 5060, including amend- 
ment of section and Note, filed 2-4-99; operative 3-6-99 (Register 99, No. 6). 



§ 5061. Appearance in Hearing. 

A party appears in the hearing by: 

(a) being present on the record at a hearing; 

(b) participating by electronic means on the record in an electronic 
hearing; 

(c) filing a statement that the party intends to consfitute its appearance 
that the administrative law judge receives by the fime of a hearing and 
does not exclude under rule 5062(i); or 

(d) interrogatories or deposition if so ordered by an administrative law 
judge pursuant to rule 5062(k). 

Note: Authority cited: Section 1 1400.20, Government Code; and Section 411. 
Unemployment Insurance Code. Reference: Sections 1951, 2712 and 3262, Un- 
employment Insurance Code. 

History 

1 . New section filed 2-4-99; operative 3-6-99 (Register 99, No. 6). 

§ 5062. Conduct of Hearing and Evidence. 

(a) A party appearing in a hearing shall have his or her evidence and 
witnesses and be ready to proceed. 

(b) An administrative law judge shall consider only those issues in a 
department acfion which are appealed, pefifioned, or noficed by the 
agency. A related issue shall not be considered unless a waiver is ob- 
tained from all parties. If the department amends the action which is ap- 
pealed or petitioned, the scope of an administrative law judge's consider- 
ation extends to the amended department acfion, provided that the 
department either serves it on all other parfies at least 10 days before the 
hearing, or all other parfies waive such service. 

(c) Testimony shall be taken only on oath, affirmafion, or penalty of 
perjury. 

(d) Each party shall have these rights: 
(i) to review the case file; 

(ii) to call and examine parfies and witnesses; 

(iii) to introduce exhibits; 

(iv) to question opposing witnesses and parfies on any matter relevant 
to the issues even though that matter was not covered in the direct exami- 
nafion; 

(v) to impeach any witness regardless of which party first called the 
witness to. testify; and 

(vi) to rebut the evidence against it. 

(e) Except as otherwise prohibited by law, any relevant evidence shall 
be admitted if it is the sort of evidence on which responsible persons are 
accustomed to rely in the conduct of serious affairs, regardless of the ex- 
istence of any common law or statutory rule which might make improper 
the admission of such evidence over objection in civil acfions. 

(f) An administrafive law judge has discrefion to exclude evidence if 
its probative value is substantially outweighted by the probability that its 
admission will necessitate undue consumpfion of fime, or to prevent in- 
justice, undue burden, or prejudice. 

(g) The rules of privilege shall be effecfive to the extent that they are 
required by law to be recognized at the hearing. 

(h) In a proceeding in which conduct that consfitutes sexual 
harassment, sexual assault, or sexual battery is alleged, evidence of spe- 
cific instances of a complainant's sexual conduct with individuals other 
than the alleged perpetrator is subject to the limitafions set forth in Gov- 
ernment Code section 1 1440.40. 

(i) Evidence of communications made in settlement is subject to the 
limitafions of Government Code secfion 1 1415.60. Evidence of commu- 
nicafions made in alternative dispute resolufion under Article 5 of Chap- 
ter 4.5 of Part 1 of Division 3 of Tifie 2 of the Government Code, com- 
mencing with secfion 11420.10, is subject to the Hmitafions of 
Government Code secfion 1 1420.30. Evidence of communicafions made 
in mediation is subject to the limitations of Evidence Code secfion 
1152.5. 

(i) An administrafive law judge may exclude an unfimely exhibit, in- 
cluding an untimely statement that a party intends to consfitute its appear- 
ance pursuant to rule 5061(c). 
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(k) An administrative law judge may order the taking of interrogato- 
ries and depositions inside or outside the state, upon such terms and con- 
ditions as may be just. 

(/) An administrative law judge may question any party or witness and 
may introduce exhibits. 

(m) The taking of evidence in a hearing shall be controlled by the ad- 
ministrative law judge in a manner best suited to ascertain the facts and 
safeguard the rights of the parties. Prior to taking evidence, the adminis- 
trative law judge shall explain the issues and the order in which evidence 
will be received. 

(n) A hearing shall be open to public observation unless an administra- 
tive law judge orders closure or makes other protective orders pursuant 
to Government Code section 11423.20 or Unemployment Insurance 
Code section 2713. 

(o) If an electronic hearing is open to public observation, members of 
the public may be physically present at the place where the administrative 
law judge is conducting the hearing, and any member of the public who 
is so present may review the case file, the audiovisual record, and any 
transcript that has been prepared. 

NOTE: Authority cited: Section 11400.20, Government Code; and Section 411, 
Unemployment Insurance Code. Reference: Sections 1951. 2712 and 3262, Un- 
employment Insurance Code. 

History 

1. Renumbering of former section 5038 to new section 5062, including amend- 
ment of section and Note, filed 2^-99; operative 3-6-99 (Register 99, No. 6). 

§ 5063. Language Assistance. 

(a) The hearing shall be conducted in English. 

(b) If a party or witness does not proficiently speak or understand En- 
glish and requests language assistance before the hearing commences, 
the agency shall provide the party or witness an interpreter in the hearing 
at the expense of the agency. 

(c) Translation by the interpreter in the hearing shall be provided only 
on oath, affirmation, or penalty of perjury. 

(d) If the interpreter is certified pursuant to Government Code section 
1 1435.30, that shall be established in the hearing. 

(e) If the interpreter is not certified pursuant to Government Code sec- 
tion 1 1435.30, but the agency has previously provisionally qualified the 
interpreter pursuant to Government Code section 1 1435.55, that shall be 
established in the hearing. 

(f) If the interpreter is neither certified pursuant to Government Code 
section 1 1435.30, nor previously provisionally qualified by the agency 
pursuant to Government Code section 1 1435.55, the administradve law 
judge may provisionally qualify the interpreter for that hearing by estab- 
lishing the interpreter's qualifications in the hearing. 

NOTE: Authority cited: Section 1 1400.20, Government Code; and Section 41 1, 
Unemployment Insurance Code. Reference: Sections 1951, 2712 and 3262, Un- 
employment Insurance Code. 

History 
1. New section filed 2-4-99; operative 3-6-99 (Register 99, No. 6). 

§ 5064. Argument. 

Any party may apply to present oral or written argument prior to the 
close of the hearing. The administradve law judge shall grant oral argu- 
ment. The administradve law judge may grant written argument, and, if 
so, shall inform the pardes of the dme and manner by which it shall be 
filed and served. No proof of service shall be required unless specified 
by the administrative law judge. 

NOTE: Authority cited: Section 11400.20, Government Code; and Section 411, 
Unemployment Insurance Code. Reference: Sections 1951, 2712 and 3262, Un- 
employment Insurance Code. 

History 
1 . Renumbering of former section 5044 to new section 5064, including amend- 
ment of section and Note, filed 2-4-99; operative 3-6-99 (Register 99, No. 6). 

§ 5065. Decision. 

(a) The administradve law judge shall promptly issue the decision, and 
the agency shall prompdy serve it. 



(b) The decision shall set forth the issue, the findings of facts, the rea- 
sons for decision, the decision, and the date served. 

(c) The findings of facts shall be based exclusively on the evidence of 
record in the proceeding and on matters officially noticed in the proceed- 
ing. 

(d) If a factual determination is based substantially on the credibility 
of a witness, the reasons for the decision shall identify any specific evi- 
dence of the observed demeanor, manner, or attitude of the witness that 
supports the determinadon. 

(e) A penalty may not be based on a guideline, criterion, bulletin, man- 
ual, instruction, order, standard of general application, or other rule sub- 
ject to Chapter 3.5, commencing with section 1 1 340, of Part 1 of Division 
3 of Tide 2 of the Government Code, unless it has been adopted as a regu- 
ladon pursuant to that chapter. 

Note: Authority cited: Section 1 1400.20, Government Code; and Section 41 1, 
Unemployment Insurance Code. Reference: Sections 1951, 2712 and 3262, Un- 
employment Insurance Code. 

History 

1. Renumbering of former section 5045 to new section 5065, including amend- 
ment of section and Note, filed 2-4-99; operative 3-6-99 (Register 99, No. 6). 

2. Amendment of subsecfion (d) filed 10-7-2002; operative 1 1-6-2002 (Register 
2002, No. 41). 

3. Change without regulatory effect amending subsections (b)-(d) filed 
4-19-2007 pursuant to section 100, dtle 1, California Code of Regulations 
(Register 2007, No. 16). 

§ 5066. Dismissal of Appeal or Petition. 

An administrative law judge may order an appeal or petition dismissed 
without a hearing on the following grounds: 

(a) there is no adverse department acdon to be reviewed; 

(b) the appellant or petitioner did not intend to file an appeal or peti- 
don; 

(c) the case was registered in error; 

(d) there is another case with the same parties and issues; 

(e) there is no disputed issue to be decided; 

(f) the matter is moot; 

(g) the administradve law judge lacks jurisdicdon; or 

(h) the appellant or peddoner fails to appear in the hearing on the ap- 
peal' or petition. 

Note: Authority cited: Secdon 11400.20, Government Code; and Section 411, 
Unemployment Insurance Code. Reference: Sections 1951, 2712 and 3262, Un- 
employment Insurance Code. 

History 

1. New section filed 2-4-99; operative 3-6-99 (Register 99, No. 6). 

§ 5067. Reopening. 

(a) The appellant, peddoner, or applicant may file an applicadon to re- 
open the appeal, petition, or application within 20 days after service of 
an order: 

(i) dismissing an appeal or petition on any of the grounds specified rule 
5066; 

(ii) denying an applicadon for reinstatement, reopening, or vacating 
a decision for failure to comply with a 1 day notice to specify the reason 
for the application or, if applicable, the reason the applicadon is untime- 
ly; 

(iii) denying an applicadon for reinstatement, reopening, or vacating 
a decision for failure to appear in the hearing on such an application; 

(iv) dismissing an undmely peddon for failure to comply with a 20 day 
notice to specify the reason the peddon is undmely; or 

(v) denying a hearing on a peddon for failure to apply for a hearing 
within 20 days after service of a nodce of intendon to render a decision 
or order on the petition without a hearing. 

(b) The application shall specify the reason for reopening. If the appli- 
cadon is untimely, it shall also specify the reason for the delay. 

(c) If the application fails to specify the reason for reopening, or, if 
applicable, for its undmeliness, an administrative law judge may serve 
nodce requiring the applicant to specify the reason by filing it within 10 
days after service of such notice. If the applicant fails to comply, an ad- 
ministradve law judge may order reopening denied. 
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(d) If the reason specified by the applicant shows that there is no good 
cause for reopening, or, if applicable, for the untimely application, an ad- 
ministrative law judge may order reopening denied. 

(e) An application for reopening that is not otherwise denied in accor- 
dance with this rule shall be scheduled for hearing. If the applicant shows 
good cause for reopening, and, if applicable, for the untimely application, 
the matter shall be ordered reopened; otherwise reopening shall be or- 
dered denied. 

(f) If an applicant for reopening fails to appear in the hearing on re- 
opening, an administrative law judge may order reopening denied. 

(g) If a party that has grounds to file an application to reopen files what 
purports to be a board appeal, it shall be treated as an application to re- 
open, unless the application or the party clearly states to the contrary. 

(h) An order granting reopening is appealable to the board only upon 
service of an adverse decision or order on the appeal or petition. 

NOTE: Authority cited: Section 1 1400.20, Government Code; and Section 411, 
Unemployment Insurance Code. Reference: Sections 1951, 2712 and 3262, Un- 
employment Insurance Code. 

History 
1. New section filed 2-4-99; operative 3-6-99 (Register 99, No. 6). 

§ 5068. Vacating Decision. 

(a) If a party fails to appear in any day of a hearing and an administra- 
tive law judge issues a decision on the merits adverse to that party's inter- 
est, the party may file an application to vacate the decision within 20 days 
after service of the decision. The application shall specify the reason for 
vacating the decision. If the application is untimely, it shall also specify 
the reason for the delay. 

(b) If the application fails to specify the reason for vacating the deci- 
sion, or, if applicable, for its untimeliness, an administrative law judge 
may serve notice requiring the applicant to specify the reason by filing 
it within 1 days after service of such notice. If the applicant fails to com- 
ply, an administrative law judge may order the application to vacate the 
decision denied. 

(c) If the reason specified by the applicant shows that there is no good 
cause for vacating the decision, or, if applicable, for the untimely applica- 
tion, an administrative law judge may order the application to vacate the 
decision denied. 

(d) An application to vacate a decision that is not otherwise denied in 
accordance with this rule shall be scheduled for hearing. If the applicant 
shows good cause for vacating the decision, and, if applicable, for the un- 
timely application, the decision shall be ordered vacated; otherwise the 
application to vacate the decision shall be ordered denied. 

(e) If an applicant fails to appear in the hearing on an application to va- 
cate a decision, an administrative law judge may order the application de- 
nied. 

(f) If a party that has grounds to file an application to vacate a decision 
files what purports to be a board appeal, it shall be treated as an applica- 
tion to vacate the decision, unless the application or the party clearly 
states to the contrary. 

(g) Upon service of an order denying an application to vacate a deci- 
sion, the applicant shall be deemed to have filed a board appeal of the de- 
nial of the application to vacate, and also of the original adverse decision 
which was the subject of the application to vacate. 

(h) An order vacating a decision is appealable to the board only upon 
service of an adverse decision or order on the appeal or petition. 
NOTE: Authority cited: Section 11400.20, Government Code; and Section 411, 
Unemployment Insurance Code. Reference: Sections 1951, 2712 and 3262, Un- 
employment Insurance Code. 

History 
1. New section filed 2-4-99; operative 3-6-99 (Register 99, No. 6). 

§ 5069. Correcting Clerical Error. 

(a) Except as otherwise provided in the code or these rules, after a deci- 
sion or order of an administrative law judge has been served, it shall not 
be changed except to correct a clerical error. 

(b) If a further hearing is not necessary to correct a clerical error, the 
administrative law judge, promptly after discovering the clerical error 



and before a board appeal is filed, may serve an order correcting the cleri- 
cal en'or or a corrected decision or order. 

(c) If a further hearing is necessary to correct a clerical error, the ad- 
ministrative law judge, promptly after discovering the clerical error and 
before a board appeal is filed, may order the erroneous decision or order 
vacated, schedule a further hearing on notice as provided in rule 5056, 
and thereafter serve a corrected decision or order. 

(d) The time within which to file any board appeal or application to re- 
instate, reopen, or vacate begins anew upon service of an order correcting 
a clerical error or a corrected decision or order, even as to any matter 
wliich is not thereby corrected. 

NOTE: Authority cited: Section 11400.20, Government Code; and Section 411, 
Unemployment Insurance Code. Reference: Sections 1951, 2712 and 3262, Un- 
employment Insurance Code. 

History 
1. New section filed 2^-99; operative 3-6-99 (Register 99, No. 6). 

§ 5070. Enforcement and Contempt. 

(a) A person is subject to the contempt sanction for any of the reasons 
specified by Government Code section 1 1455.10. 

(b) If a witness fails or refuses, without substantial justification, to 
comply with a subpoena or subpoena duces tecum, an administrative law 
judge shall certify the facts that justify the contempt sanction to the supe- 
rior court in the county where the proceeding is conducted in accordance 
with Government Code section 11455.20, provided that the party that 
applied for and delivered the subpoena or subpoena duces tecum applies 
for certification and makes an offer of proof that the evidence sought by 
the subpoena or subpoena duces tecum is relevant and potentially neces- 
sary to satisfy the party's burden of proof or persuasion in the hearing. 

(c) If a person is subject to the contempt sanction under circumstances 
other than failure or refusal to comply with a subpoena or subpoena duces 
tecum, an administrative law judge may certify the facts that justify the 
contempt sanction to the superior court in the county where the proceed- 
ing is conducted in accordance with Government Code section 1 1455.20. 

(d) For the purpose of this rule, if the facts that justify the contempt 
sanction arise from a person participating or failing or refusing to partici- 
pate in a proceeding by electronic means, the proceeding shall be deemed 
to be conducted in the county where that person resides, or, if that county 
is unknown or outside the state, in the county where that person is 
employed, or, if that county is unknown or outside the state, in the county 
where the place of hearing is located. 

NOTE: Authority cited: Section 11400.20, Government Code; and Section 411, 
Unemployment Insurance Code. Reference: Sections 1951, 2712 and 3262, Un- 
employment Insurance Code. 

History 
1. Renumbering of former section 5049 to new section 5070, including amend- 
ment of section and Note, filed 2-4-99; operative 3-6-99 (Register 99, No. 6). 



Chapter 3. Appellate Operations 

§ 51 00. Joinder and Consolidation. 

(a) Whenever it appears that other parties shall be joined in order to 
dispose of all issues, the board shall so order. The board may remand the 
case for hearing by an administrative law judge on behalf of the board or 
for hearing and decision by an administrative law judge. 

(b) Any number of proceedings before the board may be consolidated 
for hearing, argument, consideration, or decision when the facts and cir- 
cumstances are the same or similar and no substantial right of any party 
will be prejudiced. 

NOTE: Authority cited: Section 11400.20, Government Code; and Secfion 411, 
Unemployment Insurance Code. Reference: Sections 1951, 2712 and 3262, Un- 
employment Insurance Code. 

History 

1. Redesignation from Articles 3 and 4 (Sections 5100-5168, not consecutive) to 
Chapter 3 (Sections 5100-5168, not consecutive) filed 4-5-77; effective thir- 
tieth day thereafter (Register 77, No. 15). For prior history, see Register 76, No. 
20. 

2. Amendment filed 4-5-77; effective thirtieth day thereafter (Register 77, No. 
15). 



Page 170 



Register 2007, No. 16; 4-20-2007 



Title 22 



Employment Development Department 



§5105 



• 



3. Order of Repeal filed 6-3-85 by OAL pursuant to Government Code Section 
1 1349.7; effective thirtieth day thereafter (Register 85, No. 26). 

4. Renumbering of former Section 5101 to Section 5100 filed 7-22-86; effective 
thirtieth day thereafter (Register 86, No. 31). 

5. Amendment of section and NoTii filed 5-30-97; operative 7-1-97. Interim pro- 
cedural regulations submitted to OAL for printing only pursuant to Government 
Code section 1 1400.21 (Register 97, No. 22). 

6. Amendment of chapter 3 heading, repealer of article 1 heading, repealer of for- 
mer section 5 100, and renumbering of former section 5 107 to new section 5 100, 
includine amendment of section heading and section and new Notf-:, filed 
2-4-99; operative 3-6-99 (Register 99, No. 6). 

§ 5101. Issues Before Board. 

In any board appeal, or if the board acting as a whole removes a case 
to itself, the board shall consider only those issues in a department action 
which were appealed, petitioned, or noticed by the agency, related issues 
properly considered by the administrative law judge, related procedural 
issues, or appellate procedural issues. The board may refer to the depart- 
ment or remand to an administrative law judge for appropriate action any 
issues raised for the first time in the board appeal. 

NOTE: Authority cited: Section 11400.20, Government Code; and Section 411, 
Unemployment Insurance Code. Reference: Sections 1951, 2712 and 3262, Un- 
employment Insurance Code. 

History 

1. Renumbering of former section 5108 to new section 5101, including amend- 
ment of section heading and section and new Note, filed 2-4-99; operative 
3-6-99 (Register 99, No. 6). For prior history, see Register 86, No. 31. 

2. Change without regulatory effect amending section filed 4—19-2007 pursuant 
to section 100, title 1, California Code of Regulations (Register 2007, No. 16). 

§ 5102. New or Additional Evidence. 

(a) An application to present new or additional evidence shall be filed 
and served within 10 days after service of a board appeal or its content 
pursuant to rule 5008(e). 

(b) An application to present new or additional evidence shall state the 
nature of the evidence, the materiality of such evidence, and the reasons 
why such evidence was not introduced at the hearing before the adminis- 
trative law judge. If the new or additional evidence is documentary in na- 
ture, the applicant shall attach the evidence to the application. No such 
evidence shall be considered by the board unless the board admits it. 

(c) Whenever the board on its own motion or upon the application of 
a party grants the taking of new or additional evidence, the matter may 
be remanded to an administrative law judge for that purpose. The issues 
at such hearing shall be limited to those issues designated by the board. 

(d) However, if the matter is not remanded and only documentary evi- 
dence is to be admitted, the agency shall serve the evidence and give each 
party 10 days thereafter to file and serve a response to it. 

NOTE: Authority cited: Section 11400.20, Government Code; and Section 411, 
Unemployment Insurance Code. Reference: Sections 1951, 2712 and 3262, Un- 
employment Insurance Code. 

History 

1. Amendment filed 7-21-78; effective thirtieth day thereafter (Register 78, No. 
29). 

2. Amendment of secdon and new Note filed 5-30-97; operative 7-1-97. Interim 
procedural regulations submitted to OAL for printing only pursuant to Govern- 
ment Code section 1 1400.21 (Register 97, No. 22). 

3. Repealer of former section 5 1 02 and renumbering of former section 5 109 to sec- 
tion 5102, including amendment of section and Note, filed 2^4-99; operative 
3-6-99 (Register 99, No. 6). 

4. Amendment of subsection (b) filed 10-7-2002; operative 1 1-6-2002 (Register 
2002, No. 41). 

§ 5103. Withdrawal and Reinstatement of Board Appeal. 

(a) A board appellant may file an application to withdraw a board ap- 
peal before the board decision is served. 

(b) Upon receipt of such an application, the board shall order the board 
appeal dismissed. 

(c) The board appellant may file and serve an application for reinstate- 
ment of the board appeal within 20 days after service of such a dismissal 
order. The application shall specify the reason for reinstatement. If the 
application is untimely, it shall also specify the reason for the delay. 



(d) Within 10 days after service of an application for reinstatement of 
a board appeal, any other party may file and serve a response to it. 

(e) If the application fails to specify the reason for reinstatement, or, 
if applicable, for its untimeliness, the board may serve notice requiring 
the applicant to specify the reason by filing and serving it within 10 days 
after service of such notice. If the applicant fails to comply, the board may 
order reinstatement denied. 

(f) Within 10 days after service of such a specification of a reason, any 
other party may file and serve a response to it. 

(g) If the applicant shows good cause for reinstatement, and, if applica- 
ble, for the untimely application, the board appeal shall be ordered rein- 
stated; otherwise reinstatement shall be ordered denied. 

NOTE: Authority cited: Section 11400.20, Government Code; and Section 411, 
Unemployment Insurance Code. Reference: Sections 1951, 2712 and 3262, Un- 
employment Insurance Code. 

History 

1 . Renumbering of former section 5 1 1 2 to section 5 1 03, including amendment of 
section heading, section and Note, filed 2-4-99; operative 3-6-99 (Register 
99, No. 6). For prior history of section 5103, see Register 85, No. 26. 

§ 5104. Untimely Documents. 

(a) Any untimely document filed in a proceeding before the board, in- 
cluding an untimely board appeal, shall specify the reason for the delay. 

(b) If an untiinely document fails to specify the reason for the delay, 
the board may serve notice requiring the party that filed it to specify the 
reason for the delay by filing and serving the reason within 1 days after 
service of such a notice. If the party that filed the untimely document fails 
to comply with such a notice, the board may order an untimely board ap- 
peal dismissed, or may deny late fihng or service of any other untimely 
document. 

(c) Within 10 days after service of such a specification of a reason, any 
other party may file and serve a response to it. 

(d) If the party that filed an untimely document shows good cause for 
the delay, the untimely document shall be allowed; otherwise an untime- 
ly board appeal shall be shall be ordered dismissed, or late filing or ser- 
vice of any other untimely document shall be denied. 

NOTE: Authority cited: Section 11400.20, Government Code; and Section 411, 
Unemployment Insurance Code. Reference: Sections 1951, 2712 and 3262, Un- 
employment Insurance Code. 

History 

1 . Amendment filed 12-20-67; effecfive thirtieth day thereafter (Register 67, No. 
51). 

2. Amendment filed 4-5-77; effective thirtieth day thereafter (Register 77, No. 
15). 

3. Amendment filed 7-21-78; effective thirtieth day thereafter (Register 78, No. 
29). 

4. Amendment of section heading and secdon and new Note filed 5-30-97; opera- 
dve 7-1-97. Interim procedural reguladons submitted to OAL for printing only 
pursuant to Government Code secdon 1 1400.21 (Register 97, No. 22). 

5. Repealer of former section 5 1 04 and renumbering of former section 5 1 1 3 to sec- 
tion 5104, including amendment of section heading, secdon and Note, filed 
2-4-99; operative 3-6-99 (Register 99, No. 6). 

§ 5105. Written Argument and Briefs. 

(a) Except as otherwise provided by this rule or specified by the 
agency, a party may file and serve written argument within 12 days after 
service of the board appeal or its content pursuant to rule 5008(e). 

(b) A party that requests all or part of the record pursuant to rule 5010, 
within 1 2 days after service upon it of the board appeal or its content pur- 
suant to rule 5008(e), may file and serve written argument within 1 2 days 
after the agency sends it the record, or within such other time as the 
agency may specify. 

(c) Any person may apply for permission to file a brief as a friend of 
the board. If granted, any such brief shall be filed and served in accor- 
dance with instructions of the board. 

NOTE: Authority cited: Secdon 11400.20, Government Code; and Section 411, 
Unemployment Insurance Code. Reference: Sections 1951. 2712 and 3262, Un- 
employment Insurance Code. 

History 
1. Renumbering of former secdon 5114 to secdon 5105, including amendment of 
secdon heading, secdon and Note, filed 2^4-99; operative 3-6-99 (Register 
99, No. 6). For prior history of secdon 5105, see Register 85, No. 26. 
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§ 5106. Oral Argument. 

(a) The board may grant oral argument on its own motion, or on the 
application of a party filed and served no later than the time the party's 
written argument must be filed. The agency shall serve at least 10 days' 
notice of the time and place of oral argument. 

(b) An oral argument in any proceeding before the board may be heard 
by one or more board members. A board member not present at an oral 
argument shall not participate in the decision of the board unless that 
member reviews the audiovisual record or transcript of the oral argu- 
ment. 

NOTE: Authority cited: Section 11400.20, Government Code; and Section 411, 
Unemployment Insurance Code. Reference: Sections 1951, 2712 and 3262, Un- 
employment Insurance Code. 

History 

1. Amendment tiled 4-5-77; effective thirtieth day thereafter (Register 77, No. 
15). 

2. Repealer of former section 5 1 06 and renumbering of former section 5 11 5 to sec- 
tion 5106, including amendment of section and new NOTI-, filed 2-4-99; opera- 
tive 3-6-99 (Regisler 99, No. 6). 

§ 5107. Basis for Decision. 

A board appeal shall be decided upon the evidence of record in the pro- 
ceeding, matters officially noticed in the proceeding, the case register, 
any new or additional evidence admitted by the board, and any written 
or oral argument before the board 

NOTE: Authority cited: Section 11400.20, Government Code; and Section 411, 
Unemployment Insurance Code. Reference: Sections 1951. 2712 and 3262, Un- 
employment Insurance Code. 

History 

1 . Renumbering of former section 5 1 07 to new section 5 1 00, and renumbering of 
former section 51 16 to section 5107, including amendment of section and new 
Noth, filed 2-4-99; operative 3-6-99 (Register 99, No. 6). 

§5108. Decision. 

(a) The board decision shall set forth the issue, the findings of facts, 
the reasons for decision, the decision, and the date served. 

(b) A decision of a panel is the decision of the board, unless any board 
member requests that the case be considered and decided by the board 
acting as a whole. A decision of the board acting as a whole shall be 
adopted by a motion duly made and passed by a majority vote at a meet- 
ing of the board as a whole, and shall be recorded in the minutes of that 
meeting. 

(c) The agency shall promptly serve the board decision. 

(d) After a decision of the board has become final, the matter shall not 
be reopened, reconsidered, or reheard and the decision shall not be 
changed except to correct a clerical error; provided, however, the board, 
acting as a whole, may on its own motion reconsider a previously issued 
decision solely to determine whether or not all or part of such decision 
shall be designated as a precedent decision. 

NOTE: Authority cited: Section 11400.20, Government Code; and Section 411, 
Unemployment Insurance Code. Reference: Sections 1951, 2712 and 3262, Un- 
employment Insurance Code. 

History 

1. Amendment filed 4-5-77; effective thirtieth day thereafter (Register 77, No. 
15). 

2. Amendment filed 7-21-78; effecfive thirtieth day thereafter (Register 78, No. 
29). 

3. Renumbering of former section 5108 to new section 5101, and renumbering of 
former section 51 17 to section 5108. including amendment of section and Note, 
filed 2-4-99; operative 3-6-99 (Register 99, No. 6). 

4. Change without regulatory effect amending subsection (a) filed 4-1 9-2007 pur- 
suant to secfion 100, title 1, California Code of Regulations (Register 2007, No. 
16). 

§5109. Precedent Decision. 

(a) A majority of the board acting as a whole may designate all or part 
of a decision as a precedent decision if it contains a significant legal or 
policy determination of general application that is likely to recur. 

(b) A legal or policy determination is significant if it establishes a new 
rule of law or policy, resolves an unsettled area of law, or overrules, mo- 
difies, refines, clarifies, or explains a prior precedent decision. 



(c) A legal or policy determination is of general application if the facts 
are sufficiently common to give guidance to future cases, clearly illumi- 
nate the legal or policy determination, and are significant to the parties, 
the public, the taxpayers, or the operation of the department or the 
agency. 

(d) A legal or policy determination is likely to recur if it is of continu- 
ing public interest because of the frequency or the ongoing likelihood of 
occurrence. 

(e) A precedent decision shall be clearly identified as such and pub- 
lished in such a manner as to make it available for public use. Information 
identifying any party, except the party's name, shall be removed prior to 
publication. 

(f) The agency shall maintain an index of significant legal and policy 
determinations made in precedent decisions, in accordance with the re- 
quirements of Government Code section 1 1425.60. 

Note: Authority cited: Section 11400.20, Government Code; and Section 411, 
Unemployment Insurance Code. Reference: Sections 1951, 2712 and 3262, Un- 
employment Insurance Code. 

History 

1. Amendment filed 4-5-77; effective thirtieth day thereafter (Register 77, No. 
15). 

2. Amendment of subsections (a) and (c) and new Note filed 5-30-97; operative 
7-1-97. Interim procedural regulations submitted to OAL for printing only pur- 
suant to Government Code section 1 1400.21 (Register 97, No. 22). 

3. Renumbering of former section 5 1 09 to new section 5 1 02 and new section 5 1 09 
filed 2-4-99; operative 3-6-99 (Register 99, No. 6). 

§ 5110. Ex Parte Communications. 

(a) Except as provided in this rule, after a board appeal is filed or a pro- 
ceeding is otherwise initiated before the board, and while the proceeding 
is pending, there shall be no direct or indirect communication regarding 
any issue in the proceeding to any board member from any party or inter- 
ested person, without notice and the opportunity for all parties to partici- 
pate in the communication. 

(b) A communication made on the record is permissible. 

(c) A document that is tiled and served is permissible. 

(d) A communication concerning a matter of procedure or practice is 
presumed to be permissible, unless the topic of the communication ap- 
pears to the board member to be controversial in the context of the specif- 
ic case. If so. the board member shall so inform the other participant and 
may terminate the communication or continue it until after giving all par- 
ties notice and opportunity to participate. Any written communication 
concerning a matter of procedure or practice, and any written response, 
or a written memorandum identifying the participant and stating the sub- 
stance of any such oral communication or response, shall be added to the 
case file. Unless otherwise provided in the code or these rules, the board 
may determine a matter of procedure or practice based upon a permissi- 
ble ex-parte communication. The term "matter of procedure or practice" 
shall be liberally construed. 

(e) A communication permitted under Government Code section 
1 1430.30 is permissible. 

(f) While a proceeding is pending before the board, there shall be no 
communication, direct or indirect, regarding the merits of any issue in the 
proceeding, between any administrative law judge serving as presiding 
officer in the proceeding and any board member. This prohibition does 
not apply where a board member serves as presiding officer, or where the 
administrative law judge does not issue a decision in the proceeding. 

(g) If a board member receives a communication in violation of this 
rule, he or she shall comply with the requirements of Government Code 
section 1 1430.50. 

(h) If, before a proceeding is pending before the board, a board mem- 
ber receives a communication of a type that would be in violation of this 
rule if received while the proceeding was pending, the board member, 
promptly after the proceeding becomes pending, shaU comply with the 
requirements of Government Code section 1 1430.50. 
Note: Authority cited: Section 11400.20, Government Code; and Secfion 411, 
Unemployment Insurance Code. Reference: Sections 1951, 2712 and 3262, Un- 
employment Insurance Code. 
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History 

1 . Amendment filed 1 2-20-67: effective thirtieth day thereafter (Register 67, No. 
31). 

2. Amendment filed 4-5-77; effective thiitieth day thereafter (Register 77, No. 
15). 

3. Amendment filed 7-21-78; effective thirtieth day thereafter (Register 78, No. 
29). 

4. Repealer of former section 5110 and renumbering of former section 5 1 22 to sec- 
tion 51 10, including amendment of section and NoTf;, filed 2-4-99; operative 
3-6-99 (Register 99, No. 6). 

§5111. Disqualification of Board Member. 

(a) A board member is subject to disqualification in a proceeding on 
the following grounds: 

(i) for bias, prejudice, or interest in the proceeding as defined by Gov- 
ernment Code section 1 1425.40; 

(ii) for receipt of an impermissible ex-parte communication under rule 
5112, the effect of which cannot be eliminated under that rule; or 

(iii) to maintain the separation of the adjudicative function from the in- 
vestigative, prosecutorial, and advocacy functions as required by Gov- 
ernment Code section 1 1425.30; or 

(iv) for any of the grounds specified in Code of Civil Procedure section 
170.1. 

(b) A board member who is subject to disqualification shall voluntarily 
disqualify himself or herself from a proceeding, unless all parties waive 
the disqualification. A disqualification may not be waived if it is for bias 
or prejudice, if the member has been a material witness concerning the 
proceeding, if the disqualification is required by Government Code sec- 
tion 1 1425.30, or if waiver is otherwise prohibited by law. 

(c) A party may apply for disqualification of a board member by fiUng 
and serving, within 10 days after service of a board appeal or notice of 
removal, an affidavit specifying the grounds upon which it is claimed that 
the board member is subject to disqualification. A board member is dis- 
qualified from a proceeding if it is determined upon such an application 
that the board member is subject to disqualification. The application shall 
be decided by the other members of the board acting as a whole. If a mem- 
ber of a panel to whom a case is assigned withdraws or is disqualified, 
the chairperson shall assign another member to the panel. 

NOTE: Authority cited: Section 11400.20, Government Code; and Section 411, 
Unemployment Insurance Code. Reference: Sections 1951, 2712 and 3262, Un- 
employment Insurance Code. 

History 

1. Amendment filed 4-5-77; effective thirtieth day thereafter (Register 77, No. 
15). 

2. Amendment filed 7-21-78; effective thirtieth day thereafter (Register 78, No. 
29). 

3. Repealer of former section 5111 and renumbering of former section 5 1 1 8 to sec- 
tion 5111, including amendment of section heading, section and Note, filed 
2-4-99; operative 3-6-99 (Register 99, No. 6). 

§ 51 1 2. Withdrawal of Appeal. 

NOTE: Authority cited: Sections 1 1400.20 and 1 1400.21. Government Code; and 
Sections 41 1, 1951, 2712 and 3262, Unemployment Insurance Code. Reference: 
Secdon 11440.20, Government Code; Section 1952, Unemployment Insurance 
Code; and Secfions 5000, 5 1 04, 5027 and 5 1 04, Title 22, California Code of Regu- 
lations. 

History 

1. Amendment filed 4-5-77; effective thirtieth day thereafter (Register 77, No. 
15). 

2. Amendment filed 7-21-78; effective thirtieth day thereafter (Register 78, No. 
29). 

3. Amendment of section and new Note filed 5-30-97; operative 7-1-97. Interim 
procedural regulations submitted to OAL for printing only pursuant to Govern- 
ment Code section 1 1400.21 (Register 97, No. 22). 

4. Renumbering of former section 51 12 to new section 5103 filed 2-4-99; opera- 
tive 3-6-99 (Register 99, No. 6). 

§ 51 1 3. Dismissal of Late Appeal. 

Note: Authority cited; Sections 1 1400.20 and 1 1400.21, Government Code; and 
Sections 41 1, 1951, 2712 and 3262, Unemployment Insurance Code. Reference: 
Secdon 11440.20, Government Code; Secdon 1952, Unemployment Insurance 
Code; and Section 5000, Tide 22, California Code of Regulations. 



History 

1. Amendment filed 5-14-76; effective thirtieth day thereafier (Register 76, No. 
20). 

2. Amendment filed 7-21-78; effective thirtieth day thereafter (Reeister 78, No. 
29). 

3. Amendment of section and new Note filed 5-30-97; operative 7-1-97. Interim 
procedural regulations submitted to OAL for printing only pursuant to Govern- 
ment Code section 1 1400.21 (Register 97, No. 22)." 

4. Renumbering of former section 5113 to new section 5104 filed 2-4-99; opera- 
tive 3-6-99 (Register 99, No. 6). 

§ 51 1 4. Oral Argument and Briefs. 

Note: Authority cited: Sections 1 1400.20 and 1 1400.21 , Government Code; and 
Secdons 411, 1951, 2712 and 3262, Unemployment Insurance Code. Reference: 
Secdon 11440.20, Government Code; Secdon 1952, Unemployment Insurance 
Code; and Secdon 5000, Tide 22, California Code of Regulations. 

History 

1. Amendment filed 4-5-77: effective thirtieth day thereafter (Register 77, No. 
15). 

2. Amendment of section and new Note filed 5-30-97; operative 7-1-97. Interim 
procedural regulations submitted to OAL for printing only pursuant to Govern- 
ment Code section 1 1400.21 (Register 97, No. 22). 

3. Renumbering of former section 5114 to new section 5105 filed 2-4-99; opera- 
dve 3-6-99 (Register 99, No. 6). 

§ 5115. Oral Argument. 

History 

1. Renumbering of former section 51 15 to new section 5106 filed 2-4-99; opera- 
tive 3-6-99 (Register 99, No. 6). 

§ 51 1 6. Basis for Decision. 

History 

1. Amendment filed 4-5-77; effecdve thirtieth day thereafter (Register 77, No. 
15). 

2. Editorial correcdon (Register 84, No. 9). 

3. Renumbering of former section 51 16 to new secdon 5107 filed 2-4-99; opera- 
dve 3-6-99 (Register 99, No. 6). 

§5117. Decision. 

Note: Authority cited: Secdons 1 1400.20 and 1 1400.21 , Government Code; and 
Sections 411, 1951, 2712 and 3262, Unemployment Insurance Code. Reference: 
Secdons 11425.10. 11425.60 and 11440.20, Government Code; Sections 408, 409 
and 1952, Unemployment Insurance Code; and Section 5000, Tide 22, California 
Code of Regulations. 

History 

1 . Amendment filed 12-20-67; effecdve thirtieth day thereafter (Register 67, No. 
51). 

2. Amendment of subsecdon (h) filed 4-5-77; effective thirtieth day thereafter 
(Register 77, No. 15). 

3. Amendment filed 7-21-78; effecdve thirtieth day thereafter (Register 78, No. 
29). 

4. Order of Repeal of subsections (b-e) and (g) filed 6-3-85 by OAL pursuant to 
Government Code Section 1 1 349.7; effecdve thirtieth day thereafter (Register 
85, No. 26). 

5. Amendment filed 7-22-86; effective thirtieth day thereafter (Register 86, No. 
31). 

6. Amendment of secdon and Note filed 5-30-97; operadve 7-1-97. Interim pro- 
cedural regulations submitted to OAL for prindng only pursuant to Government 
Code secdon 1 1400.21 (Register 97, No. 22). 

7. Renumbering of former section 5117 to new section 5108 filed 2-4-99; opera- 
dve 3-6-99 (Register 99, No. 6). 

§ 51 1 8. Disqualification of Member. 

Note: Authority cited: Sections 1 1 400.20 and 11400.21, Government Code; and 
Secdons 41 1. 1951, 2712 and 3262, Unemployment Insurance Code. Reference: 
Secdons 11425.10(a)(5), 11425.30, 11425.40, 11430.30-1 1430.80 and 1 1440.20, 
Government Code; and Secdons 5000, 5046, 51 14 and 5122, Title 22, California 
Code of Regulations. 

History 

1. Amendment filed 12-20-67; effecdve thirtieth day thereafter (Register 67, No. 
51). 

2. Amendment filed 7-21-78; effective thirtieth day thereafter (Register 78, No. 
29). 

3. Amendment of secdon and new Note filed 5-30-97; operative 7-1-97. Interim 
procedural regulations submitted to OAL for printing only pursuant to Govern- 
ment Code secdon 1 1400.21 (Register 97, No. 22). 

4. Renumbering of former section 5 1 1 8 to new section 5111 filed 2-4-99; opera- 
dve 3-6-99 (Register 99, No. 6). 
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§ 51 1 9. Records of Proceedings and Exhibits. 

NOTE: Authority cited: Section 41 1, Unemployment Insurance Code. Reference: 
Sections 1223. 1334, 1336, 1377, 2702.2, 2737, 3262, 3655 and 5310, Unemploy- 
ment Insurance Code. 

History 

1 . Repealer and new section filed 4-5-77: effective thirtieth day thereafter (Regis- 
ter 77, No. 15). 

2. Repealer and new section, including new NOTE, filed 4-14-97; operative 
5-14-97 (Register 97, No. 16). 

3. Renumberine of former section 51 19 to new section 5010 filed 2-4-99; opera- 
tive 3-6-99 (Register 99, No. 6). 

§5120. Fees of Agent. 

History 

1. Amendment filed 4-5-77; effective thirtieth day thereafter (Register 77, No. 
15). 

2. Repealer filed 2-4-99; operative 3-6-99 (Register 99, No. 6). 

§ 5121. Representation in a Proceeding. 

History 
1. Repealer filed 2-4-99; operaUve 3-6-99 (Register 99, No. 6). 

§ 5122. Ex Parte Communications. 

NOTE; Authority cited: Sections 1 1400.20 and 1 1400.21, Government Code; and 
Sections 41 1, 1951, 2712 and 3262, Unemployment Insurance Code. Reference: 
Sections 11415.10. 11425.10, 11430.10-11430.80 and 11455.10, Government 
Code; Section 1952, Unemployment Insurance Code; and Section 5118, Title 22, 
California Code of Regulations. 

History 

1. New section filed 5-30-97; operative 7-1-97. Interim procedural regulations 
submitted to OAL for printing only pursuant to Government Code section 
11400.21 (Register 97, No. 22). 

2. Renumbering of former secdon 5122 to new section 5110 filed 2-4-99; opera- 
tive 3-6-99 (Register 99, No. 6). 

§ 51 60. Form of Appeal. 

Note; Authority cited: Sections 1 1400.20 and 1 1400.21, Government Code; and 
Sections 411, 1951, 2712 and 3262, Unemployment Insurance Code. Reference: 
Section 11440.20, Government Code; Sections 1951 and 1952, Unemployment 
Insurance Code; and Sections 5000 and 5 163, Title 22, California Code of Regula- 
tions. 

History 

1. Renumbering of Article 4 (Sections 5160-5168) from Article 5 filed 5-14-76 
(Register 76, No. 20). 

2. Order of Repeal filed 6-3-85 by OAL pursuant to Government Code Section 
1 1349.7; effective thirtieth day thereafter (Register 85, No. 26). 

3. Renumbering of former Section 5161 to Secfion 5160 filed 7-22-86; effective 
thirtieth day thereafter (Register 86, No. 31). 

4. Amendment of section and Note filed 5-30-97; operative 7-1-97. Interim pro- 
cedural regulations submitted to OAL for printing only pursuant to Government 
Code secfion 1 1400.21 (Register 97, No. 22). 

5. Repealer of article 2 (sections 5160-5168) and section filed 2-4-99; operative 
3-6-99 (Register 99, No. 6). 

§ 51 61 . Form of Appeal. 

History 

1. Amendment filed 4-5-77; effective thirtieth day thereafter (Register 77, No. 
15). 

2. Amendment filed 7-21-78; effective thirtieth day thereafter (Register 78, No. 
29). 

3. Renumbering of Section 5161 to Secfion 5160 filed 7-22-86; effective thirtieth 
day thereafter (Register 86, No. 31). 

4. Repealer filed 2-4-99; operative 3-6-99 (Register 99, No. 6). 
§ 51 62. Contents of Appeal. 

NOTE: Authority cited: Secfions 1 1400.20 and 1 1400.21, Government Code; and 
SecUons 41 1, 1951, 2712 and 3262, Unemployment Insurance Code. Reference: 
Section 11440.20, Government Code; Section 1952, Unemployment Insurance 
Code; and Section 5000, Title 22, California Code of Regulations. 

History 

1 . Amendment filed 5-14-76; effective thirtieth day thereafter (Register 76, No. 
20). 

2. Amendment filed 4-5-77; effective thirtieth day thereafter (Register 77, No. 
15). 

3. Amendment filed 7-21-78; effective thirtieth day thereafter (Register 78, No. 
29). 



4. Amendment of secfion and new Notf- filed 5-30-97; operafive 7-1-97. Interim 
procedural regulations submitted to OAL for prinfing only pursuant to Govern- 
ment Code secdon 11400.21 (Register 97, No. 22). 

5. Repealer filed 2-4-99; operative 3-6-99 (Register 99, No. 6). 

§ 5163. Filing Appeal or Application. 

NOTE: Authority cited: Sections 1 1400.20 and 1 1400.21, Government Code; and 
Secdons 41 1, 1951, 2712 and 3262. Unemployment Insurance Code. Reference: 
Section 11440.20, Government Code: Section 1952, Unemployment Insurance 
Code; and Sections 5000, 5 1 60 and 5 1 02, Tide 22, California Code of Regulations. 

History 

1. Amendment filed 4-5-77; effective thirtieth day thereafter (Register 77, No. 
L5). 

2. Amendment of section heading, section and new NoTii filed 5-30-97; operative 
7-1 -97 . Interim procedural regulations submitted to OAL for printing only pur- 
suant to Government Code section 1 1400.21 (Register 97, No. 22). 

3. Repealer filed 2-4-99; operative 3-6-99 (Register 99, No. 6). 

§5164. Hearing. 

History 

1 . Amendment filed 5-14-76; effecdve thirtieth day thereafter (Register 76, No. 
20). 

2. Amendment filed 4-5-77; effective thirtieth day thereafter (Register 77, No. 
15). 

3. Repealer filed 2-4-99; operadve 3-6-99 (Register 99, No. 6). 

§5165. Oral and Written Argument. 

NOTE: Authority cited: Secdons 1 1400.20 and 1 1400.21. Government Code; and 
Secdons 411, 1951, 2712 and 3262, Unemployment Insurance Code. Reference: 
Secdon 11440.20, Government Code; Secdon 1952, Unemployment Insurance 
Code; and Secdons 5000 and 51 14, Title 22, California Code of Reguladons. 

History 

1. Amendment of section and new NOTii filed 5-30-97; operadve 7-1-97. Interim 
procedural regulations submitted to OAL for printing only pursuant to Govern- 
ment Code secdon 1 1400.21 (Register 97, No. 22). 

2. Repealer filed 2-4-99; operadve 3-6-99 (Register 99, No. 6). 

§ 5166. Dismissal of Appeal. 

NOTE: Authority cited: Secdons 1 1400.20 and 1 1400.21 , Government Code; and 
Secdons 41 1, 1951, 2712 and 3262, Unemployment Insurance Code. Reference: 
Secdon 11440.20, Government Code; Section 1952, Unemployment Insurance 
Code; and Secdon 5000, Title 22, Califomia Code of Reguladons. 

History 

1. Amendment filed 5-14-76; effecdve thirtieth day thereafter (Register 76, No. 
20). 

2. Amendment of subsecdon (a) filed 4-5-77; effective thirtieth day thereafter 
(Register 77, No. 15). 

3. Amendment of subsecdon (b) filed 7-21-78; effecdve thirtieth day thereafter 
(Register 78, No. 29). 

4. Amendment of sub,section (b) and new Note filed 5-30-97; operative 7-1-97. 
Interim procedural regulations submitted to OAL for printing only pursuant to 
Government Code secdon 1 1400.21 (Register 97, No. 22). 

5. Repealer filed 2-4-99; operadve 3-6-99 (Register 99, No. 6). 

§5167. Decision. 

NOTE; Authority cited: Secdons 1 1400.20 and 1 1400.21, Government Code; and 
Sections 41 1, 1951, 2712 and 3262, Unemployment Insurance Code. Reference: 
Secdon 5117, Tide 22, California Code of Reguladons. 

History 

1 . Amendment filed 1 2-20-67; effective thirtieth day thereafter (Register 67. No. 
51). 

2. Amendment of section and new Note filed 5-30-97; operadve 7-1-97. Interim 
procedural regulations submitted to OAL for prindng only pursuant to Govern- 
ment Code secdon 1 1400.21 (Register 97, No. 22). 

3. Repealer filed 2-4-99; operative 3-6-99 (Register 99, No. 6). 

§ 5168. Transcripts and Exhibits. 

History 
1. Repealer filed 2-4-99; operadve 3-6-99 (Register 99, No. 6). 



Chapter 4. California Unemployment 

Insurance Appeals Board — Conflict of 

Interest Code 

NOTE: It having been found, pursuant to Government Code Sec- 
tion 1 1409(a), that the printing of the regulations constituting the Con- 
flict of Interest Code is impractical and these regulations being of Umited 
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§5200 



and particular application, these regulations are not published in full in 

the California Code of Regulations. The regulations are available lo the 

public for review or purchase at cost at the following locations: 

california unemployment insurance appeals board 
2400 venture oaks way. suite 300 
sacramento. california 95833 

fair political practices commission 
42x .1 street. suite: 620 
sacramento, california 9,5814 

archives 

si:cri:tary of state 
1020 "O" strei:t 
sacramf:nto, California 958 i4 

The Conflict of hiterest Code is designated as Chapter 4. Subdivision 
2, Division 1 of Title 22 of the California Code of Regulations, and con- 
sists of sections numbered and titled as follows: 



Chapter 4. 

Section 
5200. 



California Unemployment Insurance Appeals Board — 
Conflict of Interest Code 

General Provisions 
Appendix 



NOTE: Authority cited: Sections 87300 and 87304, Government Code. Reference: 
Section 87300 et seq.. Government Code. 

History 

1. New chapter 4 (sections 5200-5208) filed 4-5-77; effective thirtieth day there- 
after. Approved by Fair Political Practices Commission 1-21-77 (Resister 77. 
No. 15). 

2. Repealer of chapter 4 (article 1, sections 5200-5208) and new chapter 4 (section 
5200 and Appendix) filed 2-26-81 ; effective thirtieth day thereafter. Approved 
by Fair Political Practices Commission 12-1-80 (Register 81, No. 9). 

3. Change without regulatory effect amending Appendix filed .3-24-94; operative 
4-25-94. Submitted to OAL for printing only. Approved by Fair Political Prac- 
tices Commission 2-22-94 (Register 94. No. 12). 

4. Amendment of Appendix filed 2-3-98; operative 3-5-98. Submitted to OAL 
for printing only. Approved by Fair Political Practices Commission 12-2-97 
(Register 9^8, No. 6). 

5. Change without regulatory effect amending addresses for the California Unem- 
ployiTient Insurance Appeals Board and the Fair Political Practices Commission 
filed 3-23-2004; operative 4-22-2004. Submitted to OAL for printing only. 
Approved by the Fair Political Practices Commission on 1-22-2004 (Register 
2004, No. 13). 

6. Amendment of the conflict of interest code (section and Appendix) filed 
3-23-2004; operative 4-22-2004. Submitted to OAL for filing only. Approved 
by the Fair Political Practices Commission on 1-22-2004 (Register 2004, No. 
13). 
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Chapter 1. California Department of 
Aging — Conflict of Interest Code 

NOTE: It having been found, pursuant to Government Code section 
1 1409(a), that the printing of regulations constituting the Conflict of In- 
terest Code is impractical and these regulations being of limited and par- 
ticular application, these regulations are not published in full in the Cali- 
fornia Code of Regulations. The regulations are available to the public 
for review or purchase at cost at the following locations: 

CALIFORNIA DEPARTMENT OF AGING 
1600 "K" STREET 
SACRAMENTO, CA 95814 

FAIR POLITICAL PRACTICES COMMISSION 
428 "J" STREET, SUITE 620 
SACRAMENTO, CA 95814 

ARCHIVES 

SECRETARY OF" STATE 
1020 "O" STREET 
SACRAMENTO, CA 95814 

The Conflict of Interest Code is designated as chapter 1, division 1.8 
of title 22 of the CahfomiaCode of Regulations, and consists of sections 
numbered and titled as follows: 

Chapter 1 . Department of Aging — Conflict of Interest Code 

Section 

7000. General Provisions 

Appendix 
NoTE: Authority cited: Sections 87300 and 87304, Government Code. Reference: 
Sections 87300, et seq.. Government Code. 

History 

1. Recodification of division 1.8 (sections 7210-7216 and 7400-7406) into title 
9, chapter 3. For prior history, see Registers 77, No. 17 and 77, No. 42 (Register 
78, No. 41). 

2. New division 1.8, chapter 1 (sections 7000-7006, appendices A and B) filed 
9-7-79; effective thirtieth day thereafter. Approved by Fair Political Practices 
Commission 8-8-79 (Register 79, No. 36). 

3. Repealer of chapter 1 (sections 7000-7006) and new chapter 1 (section 7000 and 
appendix) filed 2-26-80; effective thirtieth day thereafter. Approved by Fair 
Political Practices Commission 12-1-80 (Register 81, No. 9). 

4. Editorial correction filed 10-14-83 (Register 83, No. 42). 

5. Amendment of section and appendix filed 6-18-91; operafive 7-18-91. Ap- 
proved by Fair Political Practices Commission 5-3-91 (Register 91, No. 35). 

6. Amendment of Appendix filed 2-14-96; operative 3-15-96. Approved by Fair 
Political Practices Commission 12-18-95 (Register 96, No. 7). 

7. Amendment of division heading filed 1-8-2002; operative 2-7-2002 (Register 
2002, No. 2). 

8. Amendment of addresses and following paragraph filed 8-21-2002; operative 
9-20-2002. Approved by Fair Poliucal Practices Commission 8-14-2002 
(Register 2002, No. 34). 



Chapter 2. Title III Programs — Definitions 

§7100. Definitions — General. 

The definitions in this chapter shall apply to Chapters 3 through 5 of 
this division unless the context requires otherwise. 
NOTE: Authority cited: Sections 9102 and 9105, Welfare and Institufions Code. 
Reference: Sections 9102 and 9105, Welfare and Institutions Code. 

History 

1. New section filed 3-15-96; operative 4-14-96 (Register 96, No. 11). (For 
Chapter 2 history see section 7105, History 1.) 

2. Change without regulatory effect amending Note filed 2-10-98 pursuant to 
section 100, title 1, California Code of Regulations (Register 98, No. 7). 

§ 7102. Abbreviations. 

The following abbreviations shall apply to Chapters 3 through 5 of this 
division. 



AAA. Area Agency on Aging 
PSA. Planning and Service Area 

NOTE; Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: Sections 9102 and 9105, Welfare and Institutions Code. 

History 

1. New section filed 3-15-96; operative 4-14-96 (Register 96, No. 11). 

2. Change without regulatory effect amending NoTi; filed 2-10-98 pursuant to 
section 100, title 1 , California Code of Regulations (Register 98, No. 1). 

§ 7105. Area Agency on Aging (AAA). 

"Area Agency on Aging (AAA)" means an identifiable private non- 
profit or public agency designated by the Department of Aging which 
works for the interests of older Califomians within a PSA. This agency 
engages in community planning, coordination and program develop- 
ment, and, through contractual arrangements, provides a broad array of 
social and nutritional services. 

NOTE: Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: Secdon 9006. Welfare and Institutions Code; 42 U.S.C. 3002(17). 

History 

1. New Chapter 2, new secdon heading, renumbering of former subsection 
8502(d) to new section 7105 and new Note filed 1-29-96; operative 2-28-96 
(Register 96. No. 5). 

2. Change without regulatory effect amending Note filed 2-10-98 pursuant to 
section 100, title 1, California Code of Regulations (Register 98, No. 7). 

3. Editorial correction (Register 99, No. 2). 

§7107. Baseline Allocation. 

"Baseline Allocation" means the July 1 allocation for each federal pro- 
gram. 

NOTE: Authority cited: Section 9105, Welfare and Institutions Code. Reference: 
Sections 9100, 9106, 9112 and 9719.5, Welfare and Institutions Code; and 42 
U.S.C. 3025(a)(2)(C), 3028, 3030a, 3030s-l and 3058a. 

History 

1. New section filed 1-8-2008; operative 2-7-2008 (Register 2008, No. 2). 

§ 71 1 0. Commissioner or Assistant Secretary. 

"Commissioner or Assistant Secretary" means the Commissioner or 
the Assistant Secretary of the United States Administration on Aging. 
NOTE: Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: 42 U.S.C. 3002(2). 

History 

1. New section filed 3-15-96; operative 4-14-96 (Register 96, No. 11). 

2. Change without regulatory effect amending Note filed 2-10-98 pursuant to 
section 100, tide 1, CaUfornia Code of Regulations (Register 98, No. 7). 

§ 71 1 2. Comprehensive Assessment. 

"Comprehensive Assessment" means an evaluation of a person's 
physical, psychological, and social needs, financial resources, and the 
strengths and weaknesses of the informal support system and the imme- 
diate environment as a basis for determining the current functional ability 
and potential improvement in order to develop the appropriate services 
needed to maximize functional independence. 

NOTE: Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: Section 9007(a), Welfare and Institutions Code. 

History 

1. New section filed 7-24-96; operative 8-23-96 (Register 96, No. 30). 

2. Change without regulatory effect amending NOTE filed 2-10-98 pursuant to 
section 100, tide 1, California Code of Regulations (Register 98, No. 7). 

§ 71 1 5. Department. 

"Department" means the California Department of Aging. 
NOTE: Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: Section 9011, Welfare and Institutions Code. 

History 

1. New section heading, renumbering of former subsection 8502(f) to new section 
71 15 and new Note filed 1-29-96; operative 2-28-96 (Register 96, No. 5). 

2. Change without regulatory effect amending Note filed 2-10-98 pursuant to 
section 100, title 1, California Code of Regulations (Register 98, No. 7). 

§7117. Director. 

"Director" means the Director of the California Department of Aging. 

NOTE: Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: Section 9102, Welfare and Institutions Code. 

History 

1 . New section heading, renumbering of former subsection 8502(h) to new section 

7117 and new Note filed 1-29-96; operative 2-28-96 (Register 96, No. 5). 
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2. Change without regulatoi7 effect amending NoTi-: filed 2-10-98 pursuant to 
section 100, title 1 . California Code of Regulations (Register 98, No. 7). 

§7118. Encumbered 

"Encumbered" means legally obligated in the form of purchase orders, 
contracts, or salary commitments which are chargeable to an appropri- 
ation and for which a part of an appropriation is reserved. 
NOTf:: Authority cited: Section 9105, Welfare and Institutions Code. Reference: 
Sections 9100, 9106. 91 12 and 9719.5, Welfare and Institutions Code; and 42 
U.S.C. 3025(a)(2)(C), 3028, 3030a, 3030s-l and 3058a. 

History 
1. New section filed 1-8-2008; operative 2-7-2008 (Register 2008, No. 2). 

§7119. Frail. 

"Frail" means that an older individual is determined to be functionally 
impaired because the individual either: 

(a) Is unable to perform at least two activities of daily living, including 
bathing, toileting, dressing, feeding, breathing, transferring and mobility 
and associated tasks, without substantial human assistance, including 
verbal reminding, physical cueing or supervision. 

(b) Due to a cognitive or other mental impairment, requires substantial 
supervision because the older individual behaves in a manner that poses 
a serious health or safety hazard to the individual or to others. 

NOTE; Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: 42 U.S.C. 3002(28). 

History 

1. New section filed 6-1 1-96; operative 7-1 1-96 (Register 96, No. 24). 

2. Change without regulatory effect repealing subsection (a) designator from first 
paragraph, redesignating former subsections (a)(1) and (a)(2) to new subsec- 
tions (a) and (b). respectively, and amending Note filed 2-10-98 pursuant to 
section 100, title 1, California Code of Regulations (Register 98, No. 7). 

§7125. Greatest Economic Need. 

"Greatest econoinic need" means having income at or below the feder- 
al official poverty line defined by the federal Bureau of the Census and 
published annually by the Department of Health and Human Services. 
NOTE: Authority cited: Sections 9102 and 9105, Welfare and Institufions Code. 
Reference: Section 9014, Welfare and Institutions Code; 42 U.S.C. 3002(29) and 
(41) and 42 U.S.C. 9902(2). 

History 

1. New section filed 3-15-96; operafive 4-14-96 (Register 96, No. 11). 

2. Change without regulatory effect amending Note filed 2-10-98 pursuant to 
section 100, fitle 1, California Code of Regulations (Register 98, No. 7). 

§ 71 27. Greatest Social Need. 

(a) "Greatest social need" means the need caused by noneconomic fac- 
tors which include any of the following: 

(1) Physical and mental disabilities. 

(2) Language barriers. 

(3) Cultural, social, or geographical isolation, including isolation 
caused by racial or ethnic status, that does either of the following: 

(A) Restricts the ability of an individual to perform normal daily tasks. 

(B) Threatens the capacity of an individual to live independently. 
NOTE: Authority cited: Sections 9102 and 9105, Welfare and Insfitutions Code. 
Reference: Secfion 9015, Welfare and Institufions Code; 42 U.S.C. 3002(30). 

History 

1. New section filed 3-15-96; operafive 4-14-96 (Register 96, No. 11). 

2. Change without regulatory effect amending Note filed 2-10-98 pursuant to 
section 100, title 1, California Code of Regulations (Register 98, No. 7). 

§7130. Minority. 

"Minority" means an ethnic person of color who is any of the follow- 
ing: 

(a) Black — a person having origins in any of the Black racial groups 
of Africa. 

(b) Hispanic — a person of Mexican, Puerto Rican, Cuban, Central or 
South American, or other Spanish or Portugese culture or origin regard- 
less of race. 

(c) Asian/Pacific Islander — a person whose origins are from India, 
Pakistan or Bangladesh, Japan, China, Taiwan, Korea, Vietnam, Laos, 
Cambodia, the Philippines, Samoa, Guam, or the United States Trust Ter- 
ritories of the Pacific including the Northern Marianas. 



(d) American Indian/Alaskan Native — an American Indian, Eskimo, 
Aleut, or Native Hawaiian. 

NOTE: Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: Secfion 91 1 1(f), Welfare and Insfitufions Code; 42 U.S.C. 3025(b). 

History 

1. New secfion filed 3-15-96; operative 4-14-96 (Register 96, No. 1 1 ). 

2. Change without regulatory effect repealing subsection (a) designator from first 
paragraph, redesignating former subsections (a)(l)-(a)(4) to new subsections 
(a)-(d), respecfively, and amending Note: filed 2-10-98 pursuant to section 
100. fide 1, California Code of Regulafions (Register 98. No. 7). 

§ 71 32. Multipurpose Senior Center (MPSC). 

"Multipurpose Senior Center (MPSC)" means a cominunity facility 
for the organization and provision of a broad spectrum of services, in- 
cluding but not limited to the provision of health, mental health, social, 
nutritional, and educational services and recreational activities for older 
individuals. 

NOTE: Authority cited: Secfions 9102 and 9105, Welfare and Insfitutions Code. 
Reference: 42 U.S.C. 3002(35). 

History 
1 . New section filed 10-6-97; operative 1 1-5-97 (Register 97, No. 41). 

§7135. Older Individual. 

"Older individual" means a person who is 60 years of age or older. 
NOTE: Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: Secfion 9018, Welfare and Institufions Code; 42 U.S.C. 3002(38). 

History 

1. New section filed 3-15-96; operative 4-14-96 (Register 96, No. II). 

2. Change without regulatory effect amending Note filed 2-10-98 pursuant to 
secfion 100, fitle 1, California Code of Regulafions (Register 98, No. 7). 

§ 7140. Planning and Service Area (PSA). 

"Planning and Service Area (PSA)" means a geographical area, the 
boundaries of which are determined by the Department pursuant to feder- 
al law and regulation. The Department allocates funds to an AAA to pro- 
vide services to older individuals residing within a specific PSA. 
NOTE; Authority cited: Secfions 9102 and 9105, Welfare and Institutions Code. 
Reference: Section 9020, Welfare and Institutions Code; 42 U.S.C. 3002(40). 

History 

1 . New section heading, renumbering of former subsection 8502(k) to new section 
7140 and new Note filed 1-29-96; operafive 2-28-96 (Register 96, No. 5). 

2. Change without regulatory effect amending Note filed 2-10-98 pursuant to 
section 100, title I, California Code of Regulafions (Register 98, No. 7). 

§7145. State Hearing. 

"State hearing" means an appeal to the Department in accordance with 
Chapter 5. 

NOTE: Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: 42 U.S.C. 3025 and 3026. 

History 

1. New secfion filed 3-15-96; operative 4-14-96 (Register 96, No. 11). 

2. Change without regulatory effect amending Note filed 2-10-98 pursuant to 
section 100, title 1, California Code of Regulations (Register 98, No. 7). 

§7147. Supportive Services. 

"Supportive services" means services which maintain individuals in 
home environments and avoid institutional care. 

NOTE: Authority cited: Sections 9102 and 9105, Welfare and Insfitutions Code. 
Reference: Section 9022, Welfare and Insfitutions Code; 42 U.S.C. 3026(a)(4). 

History 

1. New secfion filed 7-24-96; operafive 8-23-96 (Register 96, No. 30). 

2. Change without regulatory effect amending Note filed 2-10-98 pursuant to 
section 100, title 1, California Code of Regulations (Register 98, No. 7). 

§7150. Title III Programs. 

"Title III programs" means those services funded under Title III of the 
Older Americans Act of 1965, as amended (42 U.S.C. 3021 through 
3030r). 

NOTE; Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: Section 9017, Welfare and Institutions Code. 

History 

1 . New section heading, renumbering of former subsection 8502(m) to new sec- 
tion 7150 and new Note filed 1-29-96; operative 2-28-96 (Register 96, No. 
5). 

2. Change without regulatory effect amending Note filed 2-10-98 pursuant to 
section 100, title 1, California Code of Regulations (Register 98, No. 7). 
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§ 7155. Unit of General Purpose Local Government. 

"Unit of general purpose local government" means either: 

(a) A political subdivision of the State the authority of which is general 
and not limited to only one function or combination of related functions. 

(b) An Indian tribal organization. 

NOTE: Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: 42 U.S.C. 3022(2). 

History 

1. New section filed 3-15-96; operative 4-14-96 (Register 96, No. 11). 

2. Change without regulatory effect repealing subsection (a) designator from first 
paragraph, redesignating former subsections (a)(l)-(a)(2) to new subsections 
(a)-(b), respectively, and amending Note filed 2-10-98 pursuant to section 
100, title 1, California Code of Regulations (Register 98, No. 7). 



Chapter 3. 



Title III Programs — PSAs and 
AAAs 



Article 1. Designation of PSAs and AAAs 

§ 7200. Designation of PSAs— General. 

(a) The Department shall divide the State of California into distinct 
PSAs. The factors to be considered in designating a PSA shall include all 
of the following: 

( 1 ) As determined from statistics provided by the Department of Fi- 
nance Census Tables: 

(A) The geographical distribution of older individuals in the State. 

(B) The distribution of older individuals who have the greatest eco- 
nomic need, with particular attention to low-income minority individu- 
als. For the purposes of this subsection and subsection (C), low-income 
shall have the same meaning as greatest economic need. 

(C) The distribution of older individuals who have the greatest social 
need, with particular attention to low-income minority individuals. 

(D) The distribution of older individuals who are Native Americans. 

(2) As determined by the needs assessment conducted by the AAAs 
as part of the area planning process: 

(A) The unmet need for supportive services, including multipurpose 
senior centers and legal assistance, and nutrition services which shall be 
determined by comparing the need for such services and centers to the 
distribution of resources available to provide the services or centers. 

(B) The boundaries of existing areas within the State which are drawn 
for the planning or administration of the services specified in (A). 

(C) The location of units of general purpose local government within 
the State. 

(3) Any other relevant factors. 

(b) The Department shall provide for application for PSA designation 
in accordance with Section 7202 and, while developing the State plan, 
shall consider the need to establish a new PSA in accordance with Section 
7204. 

(c) In determining whether or not to designate a multicounty PSA, the 
Department shall take into consideration such factors as: 

( 1 ) Whether the entities within the proposed multicounty PSA have 
demonstrated past successful utilization of joint powers or other mutual 
agreements between and among the counties involved. 

(2) Whether the entities within the proposed multicounty PSA have 
demonstrated the capability to provide services across county borders, 
including whether regional services are now in place. 

(3) Whether access to a proposed service delivery system is feasible 
within the natural geographic formations and transportation corridors 
which exist in the proposed PSA. 

(4) The fiscal impact of such a designation. 

NOTE: Authority cited: SecUons 9102 and 9105, Welfare and Institufions Code. 
Reference: 42 U.S.C. 3025(b). 

History 

1. New article 1 (secfions 7200-7212) and section filed 3-15-96; operative 
4-14-96 (Register 96, No. 11). 



2. Editorial coixection placing Article 1 in Chapter 3 of Division 1 .8 (Register 96, 
No. 20). 

3. Change without regulatory effect amending Note filed 2-10-98 pursuant to 
section 100, title 1, Cahfornia Code of Regulations (Register 98, No. 7). 



§ 7202. Application for PSA Designation. 

(a) The Department shall provide an opportunity to apply for PSA des- 
ignation to any of the following: 

( 1 ) Any unit of general purpose local government. 

(2) Any region within the State which includes one or more units of 
general purpose local government. 

(3) Any region within the State recognized for area wide planning. 

(4) A metropolitan area. 

(5) An Indian reservation. 

(b) An applicant requesting PSA designation shall submit a written re- 
quest to the Director containing all of the following information: 

( 1 ) The demographics specified in Section 7200(a), except that the de- 
mographics shall be specific to the proposed PSA rather than the entire 
State. 

(2) The boundaries of the proposed PSA. 

(3) An explanation of the applicant's rationale for requesting the pro- 
posed PSA designation. The rationale shall be supported by the informa- 
tion specified in (1) and shall include all of the following: 

(A) A statement of the existing problem(s) in the provision of services 
to older individuals within the PSA. 

(B) A description of how the designation of a new PSA will alleviate 
or lessen the existing problem(s) identified in (A). 

(C) The effect the designation of the new PSA will have on older indi- 
viduals residing in other PSAs that will be directly affected. 

(4) Documentation that the applicant quaUfies as one of the entities 
specified in (a). Such documentation shall include, but not be limited to: 

(A) A resolution approved and signed by the County Board of Supervi- 
sors, or County Boards of Supervisors, if more than one county is apply- 
ing jointly. 

(B) Evidence, if any, of any of the following: 

1 . That the area has been formally aligned in the past for purposes of 
area wide planning. 

2. Local efforts in regional planning. 

3. Geographical boundaries drawn by other government programs for 
service areas. 

(C) Copies of articles of incorporation or charter that have been for- 
mally adopted or have been publicly noticed for adoption that indicate an 
alignment for area wide planning. 

(D) Evidence that the applicant has been recognized by a federal or 
state government agency as a metropolitan area. 

(5) An administrative plan for the transition to a new PSA including 
both of the following: 

(A) The methodology for the establishment of a comprehensive coor- 
dinated service delivery system. 

(B) A demonstration of the commitment of local providers and finan- 
cial resources that assures the existing levels of service will be main- 
tained and the unmet service needs identified pursuant to Section 7200(a) 
(2) (A) will be reduced. 

(c) Upon the request of an applicant that is a unit of general purpose 
local government which has a population of 1 00,000 or more, the Depart- 
ment shall hold a public hearing to gather evidence regarding the feasibil- 
ity of the application prior to making a decision to deny or preliminary 
grant the application, providing the request is made within 30 days of the 
date of application. The public hearing procedures specified in Section 
7204(a)(1) shall apply. 

(d) The Department shall act on an application for PSA designation 
within ninety days from the date that the application is received. Taking 
into consideration the factors specified in Section 7204(a)( 1 ) the Depart- 
ment shall take one of the following actions: 

(1) Deny the application. If the application is denied, the Department 
shall send the applicant notification in accordance with Section 7706. 



Page 174.1 



Register 2008, No. 2; 1-11-2008 



§7204 



BARCLAYS CALIFORNIA CODE OF REGULATIONS 



Title 22 



(2) Notice its intent to grant the application. In this instance, the provi- 
sions specified in Section 7204 shall apply. 

(3) Notify the applicant in writing of any additional information the 
Department needs in order to make a final determination. In this instance, 
the Department shall have 90 days from the date on which the additional 
information is received to act on the application. 

NOTF:: Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: 42 U.S.C. 3025; and 45 CFR 1321.29. 

History 

1 . New section filed 3-15-96; operative 4-14-96 (Register 96, No. 1 1 ). 

2. Change without regulatory effect amending NOTi-; filed 2-10-98 pursuant to 
section 100. title 1. California Code of Regulafions (Register 98, No. 7). 

§ 7204. Change of PSA Designation. 

(a) Upon intending to grant an application for PSA designation pur- 
suant to Section 7202 or upon its own determination that the demograph- 
ics or the needs specified in Section 7200 have changed to such a degree 
to warrant a change in PSA boundaries, the Department shall: 

( 1 ) Schedule and conduct a public hearing in accordance with the fol- 
lowing: 

(A) Notice of the public hearing shall: 

1 . Include all of the following: 

a. A description of the proposed action and a statement of the need for 
the proposed action. 

b. The time, date and location of the hearing. 

2. Be both: 

a. Advertised thirty days prior to the date of the public hearing in the 
local newspaper with the largest circulation in the geographical area af- 
fected. 

b. Mailed to all AAAs in the State and units of general purpose local 
government in the area affected. 

(B) The public hearing shall be conducted in a facility which is both: 

1 . Centrally located in the geographical area affected. 

2. Accessible to individuals with disabilities. 

(C) A representative from the Department shall be present to receive 
and record testimony from the public related to the proposed change in 
PSA designation. 

(2) Review all relevant data, including the testimony from the public 
hearing, and make its decision on whether to change PSA boundaries tak- 
ing into consideration the impact such a change would have on both of 
the following: 

(A) Services to older individuals residing in the affected PSAs. 

(B) The administration of the Department's programs throughout the 
State, including the effect on other AAAs in the State and other counties 
that will be directly affected. 

(3) Notify the affected entities of the Department's decision by both 
of the following: 

(A) Publishing the decision in the local newspaper with the largest cir- 
culation in the geographical area affected. 

(B) Mailing a copy of the decision to all AAAs in the State and units 
of general purpose local government in the area affected, and the appli- 
cant, if any. The notice to the applicant shall include the information spe- 
cified in Section 7706. 

(b) Upon designation of new PSA boundaries, all AAAs in the PSAs 
affected shall automatically become provisionally designated and con- 
tinue to provide services to older individuals until new AAAs have been 
designated and granted funds. 

(c) Notwithstanding (b), to minimize the disruption of services, the 
Department may elect to announce its decision to designate a new PSA, 
but withhold final PSA designation until one AAA is designated in each 
PSA and awarded a grant. 

(d) Any applicant denied PSA designation may appeal the Depart- 
ment's decision in accordance with Chapter 5. 

NOTE: Authority cited: Secfions 9102 and 9105, Welfare and Insfitutions Code. 
Reference: 42 U.S.C. 3025; and 45 CFR 1321.29. 

History 
1. New secfion filed 3-15-96; operadve 4-14-96 (Register 96, No. 11). 



2. Change without regulatory effect amending Noth filed 2-10-98 pursuant to 
section 100, title 1 . California Code of Regulations (Register 98, No. 7). 

§ 7206. Designation of AAAs. 

(a) The Department shall designate one AAA within each PSA to 
which to allocate funds. The AAA, under its subgrant award agreement 
with the Department, shall have the ultimate accountability for funds re- 
ceived from the Department and the responsibility for ensuring the effec- 
tive and efficient implementation of the Area Plan. 

(b) An AAA shall: 

( 1 ) Be one of the entities specified in 42 U.S.C. 3025(c). 

(2) Shall identify itself to the public as an AAA. 

(3) Engage only in activities which are consistent with federal law and 
the Department's regulations. 

(c) When the Department intends to designate an AAA, the following 
provisions shall apply: 

(1) The Department first shall offer designation to a unit of general 
purpose local government in the PSA providing the conditions specified 
in (b) exist and the boundaries of the unit and the boundaries of the PSA 
are reasonably contiguous. 

(2) If the unit specified in ( 1 ) refuses designation, the Department shall 
designate an interested public or private nonprofit entity as the AAA in 
accordance with (d) through (g). 

(d) At least 30 days prior to the application filing date, the Department 
shall take both of the following actions: 

(1) Send written notification to all units of general purpose local gov- 
ernment and to all public or private nonprofit agencies involved in serv- 
ing older individuals in the PSA. The notice shall specify all of the fol- 
lowing: 

(A) The Department's intent to designate an AAA. 

(B) A description of the PSA's geographic boundaries. 

(C) In general terms, the federally mandated responsibilities of an 
AAA. 

(D) The final date by which interested parties may obtain a detailed re- 
quest for proposal from the Department. 

(2) Publish notice of its intention to designate an AAA in the local 
newspaper with the largest circulation in the PSA. 

(e) After the period specified in (d), interested parties shall have 60 
days in which to submit a detailed proposal. The detailed proposal shall 
contain specific information regarding the applicant's ability to fulfill the 
federally mandated requirements of an AAA and sufficient documenta- 
tion for the Department to make a determination that the entity would be 
able to successfully function as an AAA. Such documentation shall in- 
clude, but not be limited to, all of the following: 

(1) Financial records demonstrating the capability to provide pro- 
grams for older individuals. 

(2) A description of the organizational structure demonstrating the 
ability to manage programs for older individuals and to comply with 45 
CFR 1321.55. 

(3) A physical description of the facility demonstrating all of the fol- 
lowing: 

(A) Accessibility to older individuals with disabilities. 

(B) Space sufficient to accommodate the numbers of older individuals 
who will be utilizing the facility's programs. 

(C) Convenience and central location to the population that will be 
served. 

(4) A description of the number and qualifications of the staff demon- 
strating that the staff is adequate in number and trained to administer pro- 
grams for older individuals and to comply with 45 CFR 1321.55. 

(5) Additional information to demonstrate that the entity has all of the 
following: 

(A) The ability to meet all of the assurances required by federal law. 

(B) Visibility to be recognized for its leadership role by the residents 
in the PSA. 

(C) An organizational level of autonomy which permits it to make sig- 
nificant impact on all programs affecting older individuals in the PSA 
and to carry out its planning and advocacy functions. 
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(0 During the 60 day period specified in (e), the Department shall take 
both of the following actions: 

(1) Solicit the views on the Department's intent to designate a new 
AAA from units of general purpose local government in the PSA. 

(2) Conduct a public hearing using the procedures specified in Section 
7204(a)( 1 ) to obtain public input on the Department's intent to designate 
a new AAA. 

(g) Within 30 days of the end of the period specified in (e), the Depart- 
ment shall review the proposals it has received and announce its intent 
to designate in accordance with the following: 

( 1 ) An on-site review of the entity shall be conducted if the documen- 
tation submitted in the proposal and the public input from the public hear- 
ing is insufficient or inconsistent. 

(2) The Department shall select the entity that has demonstrated, pur- 
suant to the criteria in the request for proposal, the best ability to comply 
with federal requirements and provide services to older individuals, tak- 
ing into account the views offered by units of general purpose local gov- 
ernment and the public input received at the public hearing. Preference 
shall be given to an estabhshed office on aging unless it cannot demon- 
strate the capacity to carry out federal requirements. 

(h) An apphcant who is denied AAA designation may appeal the ad- 
verse determination using the State hearing process specified in Chapter 
5. 

NOTE: Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: Section 9006, Welfare and Institutions Code, 45 CFR 1321.53, 
1321.55 and 1321.61, and 42 U.S.C. 3025. 

History 

1. New section filed 3-15-96; operative 4-14-96 (Register 96, No. 11). 

2. Change without regulatory effect amending Note filed 2-10-98 pursuant to 
section 100, title 1, California Code of Regulations (Register 98, No. 7). 

§ 7208. Withdrawal of Support from an AAA Serving a 
Multicounty PSA, 

(a) When a member county(ies) within a multicounty PSA indicates 
by a County Board of Supervisors' resolution the intention to withdraw 
total support from the AAA serving the PSA, the AAA shall take all of 
the following actions: 

(1) As quickly as possible, notify: 

(A) The County Board of Supervisors of the withdrawing county(ies) 
of the loss of decision-making power over AAA functions in its 
county(ies). 

(B) The AAA's contractors within the county(ies) of the 
county' s(ies') decision and of the AAA's obHgation to continue to pro- 
vide for the administration of services within the PSA. 

(2) Within 21 days after receipt of notification of the county' s(ies') in- 
tention to withdraw, develop a written plan to cope with the effects of the 
loss of support. 

(3) After the development of the plan pursuant to (2), conduct a public 
hearing on the plan in each county within the PSA, giving the pubhc at 
least 30 days advance notice of the date, time and location of the hearing. 
The dates of the hearings shall be established and the public notified 
within 10 days after the development of the plan pursuant to (2). 

(4) Within 1 5 days after the public hearings conducted pursuant to (3), 
submit a final written plan, to the extent feasible taking into account the 
testimony collected at the public hearings, to the Department for approv- 
al. 

(b) If an AAA determines that it cannot comply with the time frames 
specified in (a) (2) through (4), an extension may be granted by the De- 
partment with its justification for the extension along with the time 
frames in which the activities specified in (a) (2) through (4) will occur. 
Any request for an extension shall be submitted to the Department no lat- 
er than three working days prior to the last day that any activity specified 
in (a) (2) through (4) must occur. 

NOTE: Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: 42 U.S.C. 3026(a) (1). 

History 
1. New section filed 3-15-96; operative 4-14-96 (Register 96, No. 11). 



2. Change without regulatory effect amending Noth filed 2-10-98 pursuant to 
section 100, title 1, California Code of Regulations (Register 98, No. 7). 

§ 7210. Voluntary Termination of AAAs' Grant 
Agreements. 

(a) An AAA's grant agreement with the Department may be voluntari- 
ly terminated prior to its expiration only under either of the following cir- 
cumstances: 

(1) By the Department with the consent of the AAA. In this case the 
two parties shall agree upon the termination conditions, including the ef- 
fective date of the termination. Absent agreement, the voluntary termina- 
tion shall not occur. 

(2) By the AAA upon 30 days written advance notification to the De- 
partment. The notification shall include both of the following: 

(A) The reasons for requesting the termination. 

(B) The effective date of the termination. 

(b) When a grant agreement is terminated, the following procedures 
shall apply: 

(1) The AAA shall: 

(A) Not incur new obligations after the effective date of the termina- 
tion. 

(B) Cancel as many outstanding obligations as possible. 

(2) The Department shall: 

(A) Allow full credit to the AAA for the federal share of the noncancel- 
able obligations properly incurred by the AAA prior to the effective date 
of the termination. 

(B) Make payment to cover unavoidable costs related to closeout and 
termination, such as the preparation of settlement claims for the Depart- 
ment and the termination and settlement of subgrant agreements. 

(C) Transfer the contracts managed by the AAA to the Department or 
another agency in the PSA to provide continuity of services for older in- 
dividuals in the PSA. The duration of the transferred contracts shall not 
exceed 1 80 days, unless a federal extension is received. 

(D) Provide directions for protecting, preserving, and/or disposing of 
the AAA's records, equipment, and supplies. 

(E) Request final program and fiscal reports from the former AAA. 

(F) Begin the AAA designation process specified in Section 7206, if 
the termination is permanent, rather than only for the current grant agree- 
ment year. 

(3) Payment of requests for funds after termination action begins shall 
require supporting documentation prior to payment and shall be depen- 
dent upon available funds remaining in the AAA's account with the De- 
partment. 

NOTE: Authority cited: SecUons 9102 and 9105. Welfare and Institutions Code. 
Reference: 45 CFR 92.44. 

History 

1. New section filed 3-15-96; operafive 4-14-96 (Register 96, No. 11). 

2. Change without regulatory effect amending NoxEi filed 2-10-98 pursuant to 
section 100, fitle 1, Cahfomia Code of Regulations (Register 98, No. 7). 

§ 7212. Revocation of AAA Designation. 

(a) The Department, after attempts to resolve the problem, including 
the use of the sanctions specified in Article 5, have been unsuccessful, 
shall revoke an AAA designation, in accordance with the provisions of 
this section, whenever it finds that any of the conditions specified in 45 
CFR 1321.35(a) exist. 

(b) Upon a preliminary decision to revoke an AAA's designation, the 
Department shall simultaneously: 

(1) Send a notice to the AAA which meets the requirements specified 
in Section 7706 and includes all of the following additional information: 

(A) The AAA has 30 days from receipt of the notice in which to request 
a State hearing. 

(B) If a State hearing is requested by the AAA, it will be scheduled af- 
ter the Department holds a public hearing and reviews and decides upon 
the testimony in accordance with (c). 

(C) The final decision to revoke designation shall not occur until after 
the public hearing and the State hearing, if one is requested, and the De- 
partment has reviewed and considered all of the information received. 
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( 2) Schedule and conduct a public hearing by following the procedures 
specified in Section 7204(a) (1). 

(c) Within 30 days following the public hearing specified in (b) (2), the 
Director shall review the testimony presented and the Department's rea- 
sons for proposing the revocation and take one of the following actions: 

(1) Terminate the proposed revocation action. 

(2) Proceed with the proposed revocation action, unless the AAA has 
requested a State hearing within the time frame specified in (b) (1 ) (A). 
If a State hearing has been requested, the Director shall refer the request 
to an external hearing officer to be processed in accordance with Chapter 
5. 

(d) Upon a final decision by the Director to revoke an AAA designa- 
tion, the provisions specified in Section 7210(b) shall apply. 

NOTE: Authority cited: Sections 9102 and 9105. Welfare and Institutions Code. 
Reference: 42 U.S.C. 3025(b) (5) (C) and 45 CFR 1321.35. 

History 

1 . New section filed 3-15-96; operative 4-14-96 (Register 96, No. 1 1 ). 

2. Change without regulatoiy effect amending Noiii filed 2-10-98 pursuant to 
section 100, title 1, California Code of Regulations (Register 98, No. 7). 



Article 2. AAA's General Responsibilities 

§ 7250. General Administrative and Staffing 
Responsibilities. 

(a) Each AAA shall have a director who shall assume full responsibil- 
ity for, and authority over, the management of the AAA and its programs. 
The governing board of the AAA shall establish qualifications for the di- 
rector' s position. 

(b) Each AAA shall establish administrative practices that include the 
development and maintenance of all of the following: 

( 1 ) Written personnel practices, including the hiring of staff and the 
recruitment of volunteers, that both are consistent with federal and State 
laws and regulations and encompass all of the following: 

(A) Systematic planning for, and carrying out, the recruitment, train- 
ing and supervision of volunteers as determined by the AAA. 

(B) Clearly designating lines of staff responsibility and authority. 

(C) Having a sufficient number of qualified staff, that may include vol- 
unteers or by contracting for the services of sufficient persons with ap- 
propriate education and experience, to carry out all of the mandated re- 
sponsibilities of the AAA, including the provision of fiscal support and 
nutrition consultation services. The AAA shall determine the number 
and qualifications of the staff needed to fulfill its administrative and pro- 
gram responsibilities. 

(D) Subject to merit employment system requirements, giving prefer- 
ence to hiring individuals 60 years of age or older. 

(2) A system of monitoring internal organizational activities to ensure 
the achievement of AAA objectives and to include documentation that 
the monitoring is occurring. 

(3) A written complaint resolution process for service providers and 
applicant service providers who are dissatisfied with an action taken by 
the AAA which includes, at a minimum, all of the following: 

(A) A statement of the issues, including but not limited to those issues 
specified in Section 7704(a)(3), that are subject to the complaint resolu- 
tion process. 

(B) A description of the complaint resolution process that includes: 

1 . Whether the process is based solely upon a written record or whether 
a hearing is available for the presentation of oral arguments. 

2. The time frames within which: 

a. The service provider or applicant service provider must file his/her 
complaint. 

b. The AAA will render its decision on the issue(s) contained in the 
complaint. 

(C) A written statement to the service provider or applicant service 
provider explaining: 

1. The reasons for the AAA's decision on the issues contained in the 
complaint. 



2. The entity's right, if any, to request a State hearing and the time 
frames within which such a request must be made. 

(4) Written procedures for carrying out all of the responsibilities and 
requirements under these regulations and federal law and regulations. 

(c) When a substantial number, as determined by the AAA, of older 
individuals within the PSA are of limited English-speaking ability, the 
AAA shall both: 

(1) Utilize in the delivery of outreach services the services of persons 
who are fluent in the languages spoken by a predominant number of those 
older individuals who are of limited English-speaking ability. 

(2) Designate an individual employed by, or assure the availability of 
such an individual to, the AAA on a full-time basis, whose responsibili- 
ties shall include: 

(A) Taking actions as may be appropriate to assure that counseling as- 
sistance is made available to older individuals with limited English- 
speaking ability in order to assist the older individuals in participating in 
programs and services available through the AAA. 

(B) Providing guidance to supportive service providers to enable the 
providers to be aware of cultural sensitivities and effectively to take into 
account linguistic and cultural differences. 

NOTE: Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: 42 U.S.C. 3027(a)(4) and (20). 

History 

1. New article 2 (sections 7250-7252) and section filed 12-19-96; operative 
1-18-97 (Register 96, No. 51). 

2. Change without regulatory effect amending Note filed 2-10-98 pursuant to 
section 100, title 1, California Code of Regulations (Register 98, No. 7). 

§ 7252. Technical Assistance and Coordination. 

(a) Each AAA shall furnish information in a timely manner and pro- 
vide technical assistance, both on-site and through written communica- 
tions, to service providers under contract with the AAA. The assistance 
shall be based upon both of the following: 

(1) The AAA's assessment findings of the service providers. 

(2) Requests made by service providers. 

(b) In addition to (a), an AAA shall provide technical assistance to oth- 
er organizations concerned with the needs of older individuals upon the 
request of such an organization. 

(c) Each AAA shall: 

(1) Undertake coordination activities designed to develop or enliance 
the development of community-based systems of care in, or serving, 
each community, as defined by the AAA, in the PSA. These coordination 
activities shall include, but not be limited to, all of the following: 

(A) Coordination with services provided under both of the following: 

1 . Title VI, Part A, Grants for Native Americans, commencing with 42 
U.S.C. 3057b. 

2. Title VI, Part B, Grants for Supportive and Nutrition Services to 
Older Hawaiian Natives, commencing with 42 U.S.C. 3057g. 

(B) Programs described in 42 U.S.C. 3013(b). 

(C) The coordination of access, in-home and legal assistance services, 
with community-based organizations established to benefit individuals 
with Alzheimer's disease and their families. 

(D) Agencies that provide services related to health, social services, 
rehabilitation and mental health services. 

(2) Require the service providers with which it contracts to both: 

(A) Coordinate services with other appropriate services available in 
the community. 

(B) Ensure that no service constitutes a duplication of a service pro- 
vided by other entities. 

(3) Conduct efforts to facilitate both of the following: 

(A) The coordination of community-based long-term care services 
designed to allow individuals to stay in their homes. 

(B) The involvement of long-term care providers in the coordination 
of community-based long-term care services. 

(C) The community awareness of and involvement in addressing the 
needs of residents in long-term care facilities, including residential care 
facilities and skilled nursing facilities. 
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NOTE: Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: 42 U.S.C. 3026(a)(6). 

History 

1. New section filed 12-19-96; operative 1-18-97 (Register 96, No. 51). 

2. Change without regulatory effect amending Noxf-: filed 2-10-98 pursuant to 
section 100, title 1, California Code of Regulations (Register 98, No. 7). 



Article 3. Area Plans 



§ 7300. Development of the Area Plan. 

(a) Prior to the development of an Area Plan, each AAA shall conduct 
a needs assessment of the PSA in order to accomplish all of the following: 

( 1 ) Identify all of the following: 

(A) The target populations, as specified in Section 7310, within the 
PSA. 

(B) The types and extent of existing and potential needs of older indi- 
viduals in the PSA. 

(C) The services or resources existing within the PSA that are avail- 
able for addressing the needs identified in (2), as well as existing con- 
straints, such as any of the following: 

1 . The service(s) is not readily available because the resource provid- 
ing the service has a waiting list. 

2. The service(s) is only available in certain geographical areas within 
the PSA. 

3. The quality of the available service(s) is in question. 

(2) Estimate unmet needs, under-utiUzed services and barriers pre- 
venting access to available services. 

(3) Determine the adequate proportion or minimum percentage to be 
expended as specified in Section 7312. 

(b) At a minimum the needs assessment conducted pursuant to (a) shall 
include: 

(1) An analysis of the Department of Finance Census Tables or data 
from the U.S. Census Bureau on the PSA's demographics. 

(2) A review of data obtained from other social service agencies that 
provide services to older individuals. 

(3) Completion and analysis of a sample survey of older individuals 
within the PSA aimed at identifying the following factors: 

(A) Age. 

(B) Race. 

(C) Ethnicity. 

(D) Educational background. 

(E) Income level. 

(F) Perceived needs. 

(c) Each AAA shall identify priorities for the 4-year Plan period speci- 
fied in Section 7304 from which to develop goals and objectives. These 
priorities shall be based on the needs assessment conducted pursuant to 
(a) and (b), taking into consideration funding constraints, targeting man- 
dates as specified in Section 7310, and adequate proportion/minimum 
percentage requirements specified in Section 73 12. Goals are statements 
of ideal conditions that the AAA wishes to achieve through its planned 
efforts. Objectives are measurable statements of action to meet the goals. 
Objectives indicate all of the following: 

( 1 ) The nature of the action. 

(2) The party responsible for the action. 

(3) How the action will be accomphshed. 

(4) The anticipated outcome of that action. 

(5) How the outcome of the action will be measured. 

(6) The projected dates for starting and completing the action. 

(7) Any program development and coordination activities, as speci- 
fied in Section 9400, Welfare and Institutions Code, that are associated 
with the objective. 

(d) Each AAA shall develop a Service Unit Plan as specified in Section 
7316 and an annual budget as specified in Section 7318 based upon the 
goals and objectives identified in accordance with (c). 



(e) Each AAA shall consult with the Advisory Council established in 
accordance with 42 U.S.C. 3026 and Sections 9402 through 9403, Wel- 
fare and Institutions Code, throughout the development of the Area Plan. 
Note-. Authority cited: Sections 9102 and 9105. Welfare and Institutions Code. 
Reference: Sections 9400 thioush 9403. Welfare and Institutions Code; and 42 
U.S.C. 3026. 

History 

1. New article 3 (sections 7300-7320) and section filed 12-19-96; operative 
1-18-97 (Register 96, No. 51). 

2. Change without regulatory effect amending subsections (c)(7) and (e) and 
amending Note filed 2-10-98 pursuant to section 1 00, title 1 , California Code 
of Regulations (Register 98, No. 7). 



§ 7302. Area Plan Contents 

(a) The Area Plan shall consist of all of the following: 

(1 ) A description of the PSA which shall include: 

(A) The physical characteristics of the PSA, including the boundaries 
of the PSA, the geographical characteristics of the PSA, and an indication 
of whether the PSA is a single or multi-county PSA. 

(B) The demographic characteristics of the PSA, including a descrip- 
tion of the number and proportion of the older individuals who are low- 
income minority individuals. 

(C) The unique resources and constraints existing within the PSA, 
such as: 

1 . Geography and its influence on access to services. 

2. Absence or presence of employment opportunities. 

3. Absence or presence of sources of grant/tax revenue. 

(D) The service system within the PSA to set the stage for the sub.se- 
quent discussion of goals, including the AAA's service delivery system, 
as well as other service delivery systems with which the AAA interacts 
or which provide services to older individuals. 

(2) A description of the AAA which shall include: 

(A) An organizational chart and a description of the location of the 
AAA and its placement within a larger organization, such as a division 
of a county agency, including any imminent changes in the structure and/ 
or placement of the AAA. 

(B) The manner in which the AAA provides visible leadership in the 
development of community-based systems of care. 

(C) The agency type, such as, public, private non-profit, or joint pow- 
ers. 

(D) The agency's funding sources. 

(3) A Mission Statement which at a minimum shall include the follow- 
ing statement: 

To provide leadership in addressing issues that relate to older Califor- 
nians; to develop community-based systems of care that provide services 
which support independence within California's interdependent society, 
and which protect the quality of life of older persons and persons with 
functional impairments; and to promote citizen involvement in the plan- 
ning and delivery of services. 

(4) A description of the needs assessment performed in accordance 
with Section 7300, including targeting plans and an identification of prio- 
rities. At a minimum this shall include: 

(A) Description of the sources of data used. 

(B) Characteristics of survey/public foaim participants. 

(C) Discussion of the findings of the needs assessment. 

(D) Analysis of the data. 

(5) A statement of each goal and the fundamental reasons for each 
goal. For each stated goal, the following areas shall be addressed as ap- 
propriate: 

(A) Administration. 

(B) Service delivery activities. 

(C) Coordination activities. 

(D) Program development activities. 

(E) Advocacy activities within each goal area. 

(6) A copy of the AAA's Service Unit Plan. 

(7) A copy of the AAA's Budget. 

(8) The assurances required by 42 U.S.C. 3026. 
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(9) A list of those services, if any, that the AAA proposes to provide 
directly pursuant to Section 7320. 

( 10) A discussion of the public hearings conducted in accordance with 
Section 7308, including all of the following information: 

(A) The date and location of the hearing and the number of attendees. 

(B) An indication of whether any of the following occurred at the hear- 
ing: 

1. The hearing was presented in any language other than English. 

2. Proposed expendiaires for program development and coordination 
were discussed. 

3. Attendees were provided the opportunity to testify regarding the 
AAA's establishment of minimum percentages pursuant to the provi- 
sions of Section 73 1 2. 

(C) A summary of the major issues discussed at the hearing. 

(D) A list of the major changes in the Area Plan as a result of input from 
the attendees at the hearings. 

(E) A discussion of any outreach efforts to solicit input from institu- 
tionalized or homebound older individuals. 

(11) The number of members on the AAA' s governing board, along 
with the names and titles of the officers and each officer's term expiration 
date. 

(12) A description of the Area Agency on Aging Advisory Council 
which includes all of the following information: 

(A) The names and titles of the Council's officers, along with each of- 
ficer's term expiration date. 

(B) The total number of the Council membership, including any va- 
cancies. 

(C) The number of Council members who are older individuals. 

(D) The Race/Ethnic composition by percentage of the PSA's older 
population and percentage on the Council for each of the following cate- 
gories: 

I.White. 

2. Hispanic. 

3. Black. 

4. Asian/Pacific Islander. 

5. Native American/Alaskan Native. 

6. Other. 

(E) A statement as to whether the Council's membership includes any 
of the following, along with an explanation if any of the following is not 
included: 

1 . Low income representative. 

2. Disabled representative. 

3. Supportive services provider representative. 

4. Health care provider representative. 

5. Local elected officials. 

6. Persons with leadership experience in the private and voluntary sec- 
tors. 

(F) A description of the process designated by the governing board to 
appoint Council members. 

(13) A statement of the minimum percentages as calculated pursuant 
to Section 7312, along with the rationale and methodology used for their 
establishment. 

(14) A list of community focal points defined in 42 U.S.C. 3002(27) 
and designated pursuant to 42 U.S.C. 3026(a)(3)(A), along with the ad- 
dresses for each designated point. 

(15) A description of any Title III B funds used for the aquisition or 
construction of a multipurpose senior center, including the name and ad- 
dress of the grantee and/or senior center, the amount of funds awarded, 
and the dates between which the facility must operate as a senior center 
in accordance with 42 U.S.C. 3027(a)(14) and 3030b. 

NOTE: Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: 42 U.S.C. 3026. 

History 

1. New section filed 12-19-96; operative 1-18-97 (Register 96, No. 51). 

2. Change without regulatory effect amending NoTi-: filed 2-10-98 pursuant to 
section 100, title 1, California Code of Regulations (Register 98, No. 7). 



§ 7304. Submission and Approval of Area Plan 

(a) The Area Plan shall cover a four year period. Each year of the plan 
period shall correspond to the State fiscal year, from July 1 through June 
30. 

(b) The following parts of the Area Plan shall be updated and sub- 
mitted to the Department annually: 

(1) A description of any needs assessment activities planned for the 
coming plan year. 

(2) Objectives for the coming plan year that have not been previously 
included in the Area Plan. 

(3) Annual Service Unit Plan. 

(4) Annual Budget. 

(5) Any changes to the minimum percentage/adequate proportion cal- 
culation pursuant to Section 7312. 

(6) Any changes in the composition of the governing board or Adviso- 
ry Council. 

(7) An estimate of the number of low income minority older individu- 
als in the PSA for the coming plan year. 

(8) Any services that the AAA intends to provide directly for the com- 
ing plan year that have not been previously included in the Area Plan. 

(9) A discussion of the public hearings conducted in accordance with 
Section 7308, including all of the information specified in Section 
7302(a)(9). 

(c) The AAA shall hold a pubUc hearing following the procedures spe- 
cified in Section 7308. 

(d) Area Plans and annual plan updates shall be approved and signed 
by the chairperson of the AAA's governing board, the Director of the 
AAA, and the Chairperson of the Area Agency on Aging Advisory Coun- 
cil and submitted to the Department no later than May 1 of the fiscal year 
preceding the fiscal year in which the Area Plan or annual plan updates 
are to take effect. 

(e) Within 60 days of receipt of an AAA's Area Plan or annual plan 
update, the Department shall review the information for compliance with 
federal law and these regulations and take one of the following actions, 
as appropriate: 

( 1 ) Approve the plan or plan update and notify the AAA in writing of 
the approval. 

(2) Notify the AAA in writing of the portions of the Area Plan or plan 
update that are not in compliance with federal law or these regulations 
and allow the AAA to continue to operate under its currently approved 
plan while it is taking corrective action to make the newly submitted plan 
or plan update approvable. 

(3) Disapprove the Area Plan or plan update and commence sanction 
or revocation proceedings in accordance with Sections 7212 and 7425 
through 7429. 

NOTE: Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: 42 U.S.C. 3026 and 45 CFR 1321.11, 1321.57, and 1321.59. 

History 

1. New section filed 12-19-96; operative 1-18-97 (Register 96, No. 51). 

2. Change without regulatory effect amending Note filed 2-10-98 pursuant to 
section 100, title 1, California Code of Regulations (Register 98, No. 7). 

§ 7306. Area Plan Amendments 

(a) In addition to the required annual updates specified in Section 
7304, an AAA shall submit an Area Plan amendment to the Department 
any time a major change occurs that affects its goals and/or objectives. 
Major changes shall include, but not be limited to: 

(1) Unforeseen changes in the PSA due to natural disasters and/or 
changes in the PSA's demographics. 

(2) Changes in the Area Agency such as changes in the administrative 
structure and/or placement. 

(3) Changes in the spectrum of local available resources. 

(4) Changes in the priority needs of older individuals residing in the 
PSA. 

(5) Any program development and coordination objectives that have 
not previously been included in the Area Plan. 
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(b) Amendments shall be submitted to the Department in a narrative 
form that includes both of the following: 

( 1 ) An explanation of the change(s). 

(2) A statement of the revised goals and objectives resulting from the 
change(s), along with any changes to the service unit plan and budget. 

(c) The Area Plan amendments shall be processed following the proce- 
dures specified in Section 7304(c) through (e). 

NOTE: Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: 42 U.S.C. 3026. and 45 CPU 1321.59. 

History 

1. New section filed 12-19-96; operative 1-18-97 (Register 96, No. 51). 

2. Change without regulatory effect amending Noth filed 2-10-98 pursuant to 
section 100, title 1, California Code of Regulations (Register 98, No. 7). 

3. Change without regulatory effect amending Note filed 2-17-98 pursuant to 
section 100, title 1, California Code of Regulations (Register 98. No. 8). 

§ 7308. Area Plan Hearings. 

(a) The AAA shall hold, at a minimum once each fiscal year, a public 
hearing in the PSA to solicit comments and present information on the 
development of the Area Plan, plan updates, plan amendments and/or ac- 
tivities carried out under the current Area Plan. The AAA shall: 

( 1 ) Schedule and conduct a public hearing in accordance with the fol- 
lowing: 

(A) Notice of the public hearing shall: 

1 . Include all of the following: 

a. A description of the proposed action and a statement of the need for 
the proposed action. 

b. The time, date and location of the hearing. 

2. Be both: 

a. Published thirty days prior to the date of the public hearing in the 
local newspaper with the largest circulation in the geographical area af- 
fected. 

b. Mailed to all service providers under contract with the AAA and 
units of general purpose local government in the area affected. 

(B) The public hearing shall be conducted in a facility which is both: 

1 . Centrally located in the geographical area affected. 

2. Accessible to individuals with disabilities. 

(C) A representative from the AAA shall be present to receive and re- 
cord testimony from the public related to the Area Plan or plan update. 

(2) The AAA shall review and consider input received and shall main- 
tain a copy of the comments from the public hearing for inspection by the 
public during the Area Plan period. 

NoTE; Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: 42 U.S.C. 3026. 

History 

1. New secdon filed 12-19-96; operaUve 1-18-97 (Register 96, No. 51). 

2. Change without regulatory effect amending Notf-: filed 2-10-98 pursuant to 
section 100, title 1, California Code of Regulations (Register 98, No. 7). 

§ 731 0. Targeting Services. 

(a) Each AAA shall target services to older individuals within the PSA 
with the following characteristics: 

( 1 ) Older individuals with the greatest economic need, with particular 
attention to low-income minority individuals. 

(2) Older individuals with the greatest social need, with particular at- 
tention to low-income minority individuals. 

(3) Older Native Americans. 

(b) AAAs shall use outreach efforts to identify individuals eligible for 
assistance under federal law. Special emphasis shall be given to the fol- 
lowing groups. Older individuals: 

( 1 ) Who reside in rural areas. 

(2) Who have greatest economic need, with particular attention to 
low-income minority individuals. 

(3) Who have greatest social need, with particular attention to low-in- 
come minority individuals. 

(4) With severe disabilities. 

(5) With limited English-speaking ability. 

(6) With Alzheimer's disease or related disorders with neurological 
and organic brain dysfunction and the caretakers of these individuals. 



(c) For the purposes of (a), targeting of services within the PSA shall 
be addressed as follows: 

( 1 ) Determine the number, location, and needs of older individuals 
with these characteristics. 

(2) Consider the needs of the targeted groups in planning the services 
to be included in the Area Plan. 

(3) If possible, locate the provision of services in areas where a signifi- 
cant number of the targeted groups resides. 

(4) Develop methods specific to the local community to serve the tar- 
geted group. 

(d) For the purposes of (b), outreach means to provide information and 
encouragement about existing services and benefits to individuals. 

NOTE: Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: 42 U.S.C. 3026. 

History 

1. New secdon filed 12-19-96; operadve 1-18-97 (Register 96, No. 51). 

2. Change without regulatory effect amending NoTr: filed 2-10-98 pursuant to 
secdon 100, title 1, CaHfornia Code of Regulations (Register 98, No. 7). 

§ 7312. Adequate Proportion/Minimum Percentage 
Requirements. 

(a) Each AAA shall identify the minimum percentages of applicable 
Title III B funds that it intends for annual expenditure throughout the four 
year plan period for each of the following service categories: 

(1) Access, which shall include information and assistance, as defined 
in 42 U.S.C. 3002(31), transportation, outreach and case management, 
as defined in 42 U.S.C. 3002(22). 

(2) In-home services as specified in 42 U.S.C. 3026(a)(2)(B). 

(3) Legal assistance, as defined in 42 U.S.C. 3002(33). 

(b) Applicable Title III B funds shall be determined by subtracting the 
AAA's allocations for both the administration of the Area Plan and the 
Ombudsman program from the AAA's total Title III B allocation. 

(c) Each AAA may adopt any methodology of its choosing for the 
identification of its minimum percentages, providing the methodology 
takes into consideration both of the following: 

(1) The AAA's needs assessment findings. 

(2) Any discussions that occurred at the public hearing on the Area 
Plan. 

(d) An AAA, at its own option, may revise its minimum percentages 
at any time during the Area Plan cycle, but no later than the submission 
of the AAA's final fiscal year budget revision, if necessary to adjust the 
minimum percentages to resources available or revised need for the ser- 
vice(s). In such instances, if the level is to be reduced, the AAA shall: 

(1) Notify the public in the PSA of the change in the planned revision. 
Such notification may be through public hearing(s), publication of the 
change in the planned revision in newspapers, or other methods that will 
assure that service providers and older individuals are informed of the re- 
vision. 

(2) Submit to the Department a revised budget, service unit plan, a 
statement of the rationale for the revision and a description of the method 
of public notification. 

(e) The Department shall monitor the AAAs to ensure that their ade- 
quate proportion obligations are met. 

(f) If an AAA determines that the need for one of the services specified 
in (a)(1) through (3) is fully met without the need to expend Title III B 
funds, the AAA shall request a waiver from the Department in accor- 
dance with the following: 

(1) Schedule and conduct a public hearing following the procedures 
specified in Section 7308. 

(2) Transmit to the Department a written waiver request that includes 
all of the following: 

(A) A record of the public hearing specified in (1). 

(B) Documentation that the services being furnished are sufficient to 
meet the needs of older individuals residing in the PSA. 

(g) Within 1 days of receipt of a waiver request, the Department shall 
review the request to determine if adequate documentation is present to 
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verify that sufficient services are available to meet the needs of older in- 
dividuals residing in the PSA. If adequate documentation is: 

(1) Not present, the Department shall send written notification to the 
AAA of both of the following: 

(A) The waiver is denied, along with the reasons for the denial. 

(B) The AAA must continue to meet its adequate proportion obliga- 
tions and that failure to do so will result in sanctions being applied. 

(2) Present, the Department shall publish notice of its intention to grant 
the waiver in the local newspaper with the largest circulation within the 
PSA at least 30 days prior to granting the waiver. The notice shall include 
all of the following: 

(A) The justification for proposing to grant the waiver. 

(B) The proposed date for granting the waiver. 

(C) That an individual or service provider within the PSA has the right 
to request a hearing regarding the proposed waiver, providing the request 
is made in writing and before the date specified in (B). 

(h) If a hearing request pursuant to (g)(2)(C) is: 

(1) Not requested, the Department shall grant the waiver on the date 
specified in (g)(2)(B). 

(2) Is requested, the Department shall: 

(A) Within seven working days of receipt of the request, schedule a 
meeting with the requestor(s) at a time and place that is convenient to 
both the Department and the requestor(s) to hear the requestor(s) argu- 
ments against the waiver. 

(B) If necessary, stay the date specified in (g)(2)(B) until the Depart- 
ment has had sufficient time to hear the arguments and take them into 
consideration in making its final decision. If the Department, as a result 
of the hearing, decides not to grant the waiver, the provisions specified 
in (g)(1)(A) and (B) shall apply. 

NOTE: Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: 42 U.S.C. 3026(a)(2). 

History 

1. New section filed 12-19-96; operative 1-18-97 (Register 96. No. 51). 

2. Change without regulatory effect amending NOTFi filed 2-10-98 pursuant to 
section 100, title I, California Code of Regulafions (Register 98, No. 7). 

§ 7314. Allocation, Use and Transfer of Federal Funds. 

(a) From its annual federal allocation of funds for Title III programs, 
the Department shall retain five percent of each program's allocation for 
its administrative costs. The Department shall allocate the remainder to 
the AAAs in accordance with the following: 

(1 ) Up to ten percent of the remaining Title III federal funds shall be 
allocated to the AAAs for administration of the Area Plans in accordance 
with Section 9112, Welfare and Institutions Code. Only funds from Titles 
III B, C-1, C-2 and E shall be allocated for the allowable ten percent in 
accordance with 42 U.S.C. 3024(a)(1). 

(2) Of the remaining Title III B federal monies, funds shall be allocated 
for the Ombudsman program in accordance with Section 9719.5, Wel- 
fare and Institutions Code and the balance shall be allocated for other 
Title III B program costs in accordance with Section 9112, Welfare and 
Institutions Code, and applicable federal law. 

(3) The remaining Titles III C-1 , C-2 and E federal funds shall be allo- 
cated in accordance with Section 9112, Welfare and Institutions Code 
and applicable federal law. 

(4) Title III D federal funds shall be allocated in accordance with Sec- 
tion 9112, Welfare and Institutions Code and applicable federal law. 

(5) Title VII federal Ombudsman funds shall be allocated in accor- 
dance with Section 9719.5, Welfare and Institutions Code and applicable 
federal law. Title VII federal Elder Abuse Prevention funds shall be allo- 
cated to all AAAs in accordance with Section 9112, Welfare and Institu- 
tions Code and applicable federal law. 

(6) Beginning Fiscal Year 2007-08, Titles III and VII federal funds al- 
located to an AAA in a state fiscal year that are not expended or encum- 
bered for services and administration provided by June 30 of that fiscal 
year shall revert back to the Department by fund source and be reallo- 
cated by fund source to all AAAs. Reverted Title III B Ombudsman funds 
and Title VII Ombudsman funds shall be reallocated to all AAAs pur- 
suant to Section 9719.5, Welfare and Institutions Code. The remaining 



Title III funds and Title VII Elder Abuse Prevention funds shall be reallo- 
cated in accordance with Section 9112, Welfare and Institutions Code. 
The use of the re-allocated funds shall be restricted to the purposes speci- 
fied in (a)(9) of this section. These funds shall not be used to increase an 
AAA's baseline services. 

(7) Beginning Fiscal Year 2007-08. Titles III and VII federal funds re- 
covered from an AAA as a result of a fiscal audit determination and reso- 
lution by the Department shall revert back to the Department by fund 
source and be reallocated by fund source to all AAAs. Title III B Om- 
budsman funds and Title VII Ombudsman funds shall be reallocated pur- 
suant to Section 9719.5, Welfare and Institutions Code. The remaining 
Title III program funds and Title VII Elder Abuse Prevention funds shall 
be reallocated in accordance with Section 9112, Welfare and Institutions 
Code. The use of the re-allocated funds shall be restricted to the purposes 
specified in (a)(9) of this secfion. These funds shall not be used to in- 
crease an AAA's baseline services. 

(8)(A) Beginning Fiscal Year 2007-08, Supplemental Title III and 
Title VII program funds allocated by the Administration on Aging to the 
Department as a result of the federal reallotment process shall be allo- 
cated to all AAAs in accordance with Sections 9112 and 97 1 9.5, Welfare 
and Institutions Code. These funds shall not be used to increase an 
AAA's baseline services. 

(B) Beginning Fiscal Year 2007-08, Supplemental Titles III and VII 
program funds not expended or encumbered for services provided by 
June 30 of the state fiscal year shall revert back to the Department by fund 
source and be re-allocated by fund source to all AAAs. Title III B Om- 
budsman funds and Title VII Ombudsman funds shall be reallocated pur- 
suant to Section 9719.5, Welfare and InstituUons Code. The remaining 
Title III B program funds and Title VII Elder Abuse Prevention funds 
shall be reallocated in accordance with Section 91 12, Welfare and Insti- 
tutions Code. The use of the re-allocated funds shall be restricted to the 
purposes specified in (a)(9) of this section. These funds shall not be used 
to increase an AAA's baseline services. 

(C) Beginning Fiscal Year 2007-08, Supplemental Titles III B, C-1, 
C-2 and E administration funds allotted by the Administration on Aging 
to the Department as a result of the federal reallotment process shall be 
allocated to all AAAs. Titie III B Ombudsman funds and Title VII Om- 
budsman funds shall be allocated pursuant to Section 9719.5, Welfare 
and Institutions Code. The remaining Titie III funds and Titie VII Elder 
Abuse Prevention funds shall be allocated in accordance with Section 
9112, Welfare and Institutions Code. All supplemental administration 
funds not expended or encumbered for administration provided by June 
30 of the state fiscal year shall revert back to the Department and be re-al- 
located to all AAAs. The use of the re-allocated funds shall be restricted 
to the purposes specified in (a)(9) of this section. These funds shall not 
be used to increase an AAA's baseline services, 

(9) Tities III and VII federal funds, which have been re-allocated to 
an AAA pursuant to subdivisions (6), (7), and (8) of this section, shall be 
used solely for the following purposes: 

(A) The purchase of equipment which enhances the delivery of ser- 
vices to the eligible service population. 

(B) Home and community-based projects, which are approved in ad- 
vance by the Department, and are designed to address the unmet needs 
of the eligible service population identified in the area plan. 

(C) Innovative pilot projects, which are approved in advance by the 
Department, and are designed for the development or enhancement of a 
comprehensive and coordinated system of services as defined in 45 CFR 
1321.53(a) & (b). 

(10) Nutrition Services Incentive Program (NSIP) funds re-allocated 
pursuant to subdivisions (6), (7) and (8) of this section shall be used only 
to purchase food in the Elderly Nutrition Program. 

(11) Notwithstanding subdivisions (6), (7), and (8) of this section: 
(A) Federal funds allotted by the Administration on Aging to the De- 
partment for the implementation of new programs may be re-allocated 
in the subsequent fiscal year to the same AAA that received the original 
allocation. The period of exemption shall not exceed four years from the 
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enactment of the new program. The use of the re-allocated funds shall 
be restricted to the purposes specified in (a)(9) of this section. These 
funds shall not he used to increase an AAA's baseline services. 

(B) Beginning Fiscal Year 2007-08. each AAA may carry over up to 
five percent (5%) of its baseline allocation annually, as adjusted by any 
approved transfers for each funding category under Titles III and VII. 
Use of the retained five percent (5%) funds shall be restricted to the pur- 
poses specified in (a)(9) of this section. These funds shall not be used to 
increase an AAA's basehne services. 

( 1 2) In the event of a federal, state, or locally declared emergency or 
natural disaster affecting delivery of OAA services, the Department may 
waive the provisions of subdivisions (6), (7), and (8) for an AAA affected 
by the disaster. Such waiver will allow the affected AAA to carry over 
all of its unspent or unencumbered funds for up to one year following the 
emergency or disaster. 

(b) An AAA may transfer federal funds from one program to another 
in accordance with the following: 

(1) Funds allocated for administration may be transferred, without 
limitation, to Title III B, C-1, C-2 and/or E programs. 

(2) Program funds may be transferred between Title III B and Title III 
C in accordance with 42 U.S.C. 3028(b)(4)(A). 

(3) Program funds may be transferred between Title III C-1 and Title 
III C-2 in accordance with 42 U.S.C. 3028(b)(5)(A). 

(4) In accordance with 42 U.S.C. 3028(b)(4)(A), the Department may 
allow an AAA to transfer more than the percentages specified in federal 
law. provided both of the following conditions exist: 

(A) The AAA presents justification for the additional transfer. The jus- 
tification shall include a detailed description of the following: (i) the pur- 
poses of the transfer; (ii) the need for the transfer; and, (iii) the impact on 
the delivery of services in the program from which the transfer is re- 
quested. 

(B) The Department determines that it still will be able to comply state- 
wide with the federal expenditure mandates. 

(c) Program funds may be spent on program development and coordi- 
nation only after an AAA has used all of its allocation for administration. 

NOTE: Authority cited: Sections 9102 and 9105. Welfare and Institutions Code. 
Reference: Sections 9100, 91 12 and 9719.5. Welfare and Institutions Code; and 
42 U.S.C. 3025(a)(2)(C), 3028, 3030a, 3030s-I and 3058a. 

History 

1. New section filed 12-19-96; operative 1-18-97 (Register 96, No. 51). 

2. Change without regulatory effect amending subsections (a)(l)-(a)(4) and (c) 
and amending Note filed 2-10-98 pursuant to secdon 100, title 1, California 
Code of Regulations (Register 98, No. 7). 

3. Amendment of secfion heading, section and Note filed 1-8-2008; operative 
2-7-2008 (Register 2008, No. 2). 



§ 7316. Service Unit Plan Requirements. 

(a) Each AAA shall develop a service unit plan annually in accordance 
with the provisions of this section. 

(b) For Title III B, supportive services, each AAA shall: 

( 1 ) Indicate the number and types of services it intends to provide with 
its ombudsman service allocation. 



(2) Indicate the number and types of services it intends to provide to 
meet the adequate proportion/minimum percentage requirements speci- 
fied in Section 7312. 

(3) Determine the amount of funds available for other supportive ser- 
vices by subtracting the amounts that will be expended in ( 1 ) and (2) and 
the amount it plans to spend on administration from its total Title III allo- 
cation. 

(4) Based upon the needs assessment and the goals and objectives de- 
termined pursuant to Section 7300, identify and quantify which of the 
other supportive services listed by the federal government in law, regula- 
tions or directives are necessary and can be provided with the balance of 
funds available as determined in (2) and any transfer of funds pursuant 
to Section 7314. 

(c) For Title III C, nutrition services, each AAA shall, based upon its 
needs assessment and goals and objectives determined pursuant to Sec- 
tion 7300, indicate the number of congregate. Title III C-1. and home- 
delivered. Title III C-2, meals, nutrition education and other nutrition 
services which are necessary and can be funded with its allocation, antici- 
pated US DA reimbursement, and any transfer of funds pursuant to Sec- 
tion 7314. 

(d) For Title HID, disease prevention and health promotion services, 
each AAA shall, based upon its goals and objectives determined pursuant 
to Section 7300, indicate and quantify which of the services specified in 
42 U.S.C. 30301 are necessary and can be funded with its allocation. 

NOTE: Authority cited: Sections 9102 and 9105. Welfare and Institutions Code. 
Reference: 42 U.S.C. 3026. 

History 

1. New section filed 12-19-96; operafive 1-18-97 (Register 96, No. 51). 

2. Change without regulatory effect amending Note filed 2-10-98 pursuant to 
section 100, title 1, California Code of Regulations (Register 98, No. 7). 

3. Repealer of subsection (d), subsection relettering and amendment of newly des- 
ignated subsection (d) filed 2-26-2007; operative 7-1-2007 (Register 2007, 
No. 9). 

§ 7318. Budget Requirements. 

(a) Each AAA shall develop an annual budget in accordance with the 
provisions of this section. 

(b) For each of the items specified in (c) and (d), the AAA shall display 
fiinds budgeted, separately for cash funds and in- kind contributions, by 
program as follows: 

(1) Total amount budgeted. 

(2) Area Plan administradon. 

(3) Title III B. 

(4) Title III C-1. 

(5) Title III C-2. 

(6) Title III D. 

(c) Budgeted costs shall be reported as follows: 

(1) Direct AAA costs, reported under the following categories: 

(A) Personnel. 

(B) Staff travel. 

(C) Staff training. 

(D) Equipment. 

(E) Consultant contracts. 

(F) Food costs. 
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(G) Other costs. 

(2) Indirect costs, if any. 

(3) Costs of contracted services. 

(d) Funding for the budget period shall be reported by the following 
funding sources: 

( 1 ) United States Department of Agriculture (USDA). 

(2) Non-matching contributions, such as funds received from other 
federal sources. 

(3) State funds. 

(4) Matching contributions. 

(5) Grant related income. 

(6) Title III federal funding. 

(e) The AAA shall display its minimum matching requirements by 
multiplying the amount of federal funds to be expended for each of the 
following categories by the percentages indicated: 

( 1 ) Area Plan administration — 25 percent. 

(2) Title III B — 10.53 percent. 

(3) Title III C-1 — 10.53 percent. 

(4) Title III C-2 — 10.53 percent. 

(5) Title III D — 10.53 percent. 

(f) The AAA shall list each source of its matching contributions along 
with the amount of cash and in-kind contributions received from each 
source. 

(g) The AAA shall display the following calculations: 

(1) The adequate proportion/minimum percentages calculation re- 
quired by Section 7312. 

(2) The USDA entitlement which shall be calculated by multiplying 
the number of meals budgeted to be served by the rate of payment deter- 
mined by the USDA. 

(3) Any transfer of funds between Title III C-1 and Title III C- 2 and 
Titles III B and C as specified in Section 73 14, along with the justification 
for the transfer. 

(h) A schedule of paid personnel costs, and a schedule of in- kind per- 
sonnel costs, containing the following information shall be included: 

(1) By position title, the percent of employee time and salary/wages 
budgeted for each of the following: 

(A) Administration of the Area Plan. 

(B) Direct provision of each of the following services: 

1. Title III B. 

2. Title III C-1. 

3. Title III C-2. 

4. Title III D. 

5. Total Title III. 

6. Non-title III. 

(2) For each category specified in ( 1 )(A) and (B), the total percent and 
costs for all of the items specified in (A) through (C). For the purposes 
of valuing in-kind personnel costs, the provisions specified in 45 CFR 
92.24(c) shall apply. 

(A) Salaries. 

(B) Payroll taxes. 

(C) Employee benefits. 

(i) A schedule of Title III B services containing all of the following in- 
formation separately for both direct services and contracted services 
shall be included: 

( 1 ) The type of program/service provided, including program devel- 
opment and coordination. 

(2) For each program/service listed in accordance with (A), all of the 
following information: 

(A) Total budgeted costs. 

(B) Non-matching contributions, identified by cash or in-kind. 

(3) State funds. 

(4) Matching contributions, identified by cash or in-kind. 

(5) Grant related income. 



(6) Federal Title III B funds. 
NOTE: Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: 42 U.S.C. 3026 and 3028. 

History 

1. New section filed 12-19-96; operative 1-18-97 (Register 96, No. 51 ). 

2. Change without regulatory effect amending NoTi; filed 2-10-98 pursuant to 
section 100, title 1, California Code of Regulations (Register 98, No. 7). 

3. Repealer of subsections (b)(7), (e)(6) and (h)(l)(B)5. and subsection renumber- 
ing filed 2-26-2007; operative 7-1-2007 (Register 2007, No. 9). 

§ 7320. Direct Services. 

(a) An AAA is authorized by the Department to provide directly any 
of the following services: 

( 1 ) Information and assistance. 

(2) Case management. 

(3) Program development and coordination. 

(4) Disease prevention and health promotion. 

(b) If an AAA directly provides any of the services specified in (a), it 
shall describe in the area plan the methods that will be used to assure that 
target populations throughout the PSA will be served. 

(c) If an AAA intends to provide direct services other than those speci- 
fied in (a), the AAA shall submit a request for approval in the Area Plan 
to the Department containing all of the following information: 

( 1 ) The type of service to be provided. 

(2) A statement that the direct provision of services is either of the fol- 
lowing: 

(A) Necessary to assure an adequate supply of the service specified in 
(I). 

(B) More economical if provided by the AAA than comparable ser- 
vices purchased from a service provider. 

(3) Documentation to support the statement made pursuant to (2). 

(d) The Department shall approve a request submitted pursuant to (c) 
providing the documentaUon establishes that one of the conditions speci- 
fied in (c)(2) exists. 

NOTE; Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: 42 U.S.C. 3027(a)(10). 

History 

1. New section filed 12-19-96; operative 1-18-97 (Register 96, No. 51). 

2. Change without regulatory effect amending Noth filed 2-10-98 pursuant to 
section 100, title 1, California Code of Regulations (Register 98, No. 7). 



Article 4. AAA Procurement Procedures 

§ 7352. Procurement — General. 

(a) Except as specified in (g) and Secfion 7360, an AAA shall obtain 
goods and services through open and compefifive awards. Each AAA 
shall have written policies and procedures, including application forms, 
for conducting an open and competitive process, and any protests result- 
ing from the process. At a minimum, the procedures shall include the re- 
quirements set forth in this article and federal regulation 45 CFK 92.36. 

(b) The compefitive process shall include all of the following: 

(1) Preparation of an Invitation for Bid (IFB) or Request for Proposal 
(RFP). 

(2) Publication of the IFB or RFP. 

(3) Dissemination of the written policies and procedures specified in 
(a) to all prospective contractors. 

(4) Submission of bids or proposals by prospective contractors. 

(5) Evaluafion of the bids or proposals submitted. 

(6) Resolution of protests. 

(7) Award of the contract. 

(c) An IFB shall be used when a specific service such as janitorial, au- 
dit or consultation services or a specific product or piece of equipment 
is required. Awards shall be made to the lowest responsive and responsi- 
ble bidder that meets the specifications of the IFB. 
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(d) A RFP shall be used when a solution to a specific problem or ser- 
vice need such as nutrition, information and assistance, or transportation 
is sought. All of the following shall be considered in the evaluation of 
RFPs: 

( 1 ) The price. 

(2) The originality and effectiveness of the proposal. 

(3) The background and experience of the bidder. 

(e) In all instances a responsible bidder shall have the capacity to fulfill 
all contract responsibilities and, in the case of RFPs, adequate resources 
to carry out the proposal. 

(f) An AAA shall be responsible for the settlement and satisfaction of 
all contractual obligations and administrative issues arising out of its 
contracts. Matters concerning violation of laws shall be referred to the 
appropriate local. State or federal authority. 

(g) In the case of small contracts, not over $ 1 00,000 in the aggregate, 
an AAA need only obtain price or rate quotations from a number of quali- 
fied sources and informally select the source with which to contract or 
obtain the purchase. 

(h) An AAA shall maintain all of the following for a period of three 
years after final payments are made and all other pending matters are 
closed: 

( 1 ) Copies of approved bids or proposals and any amendments or 
changes thereto. 

(2) A statement of the criteria used to approve the awards. 

(3) Copies of the award document and contracts entered into pursuant 
to Section 7364. 

(4) Other information as requested by 45 CFR 92.36(b) (9). 

(i) An AAA shall develop written procedures and time schedules for 
monitoring and assessing service providers awarded contracts to ensure 
that the service providers are complying with the terms of the contract, 
including but not limited to: 

( 1 ) Adherence to all applicable federal and State laws and regulations. 

(2) Expenditure of funds in keeping with the purposes for which the 
funds were awarded. 

(j) The monitoring and assessment required in (i) shall be conducted 
for each provider on a quarterly basis, if possible, but no less than annual- 
ly prior to the anniversary of the initiation of the award. 

(k) Throughout the award and contracting process an AAA shall com- 
ply with the requirements set forth in this article and federal regulation 
45 CFR 92.36. 

Note: Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: 43 CFR 92.36. 

History 

1. New article 4 (sections 7352-7364) and section filed 5-16-96; operative 
6-15-96 (Register 96, No. 20). 

2. Change without regulatory effect amending NoTi-: filed 2-10-98 pursuant to 
section 100, title 1, California Code of Regulations (Register 98, No. 7). 

§ 7354. IFB/RFP Contents. 

(a) An AAA shall set forth clearly in an IFB/RFP all of the require- 
ments to which the bidder must adhere in order to successfully perform 
under the terms and conditions of the award. The contractor shall not be 
expected to perform tasks or provide services other than those specifical- 
ly required in the IFB/RFP. 

(b) At a minimum an AAA shall include all of the required specifica- 
tions in 45 CFR 92.36, as well as all of the following, in an IFB/RFP: 

(1) The name and address of the AAA. 

(2) The timetable for the acceptance of bids and awarding of the con- 
tract, including all of the following, as appropriate: 

(A) Letter of intent deadline. 

(B) Bidders' conference dates. 

(C) Deadline for the submission of bids. 

(D) Tentative date for the evaluation of bids. 

(E) Tentative date for the announcement of awards. 

(F) Tentative protest or appeal deadline. 



(G) Tentative contract date. 

(H) The date services are to begin. 

(3) An estimate of the funding available, including the source amount 
and duration of the funding. Local matching share requirements and any 
equipment the AAA determines is available shall also be included. 

(4) A statement that the funding for the contract shall be contingent 
upon the availability of State and federal funds. 

(5) A clear and accurate description of the technical requirements of 
the product or service to be provided in sufficient detail to permit full and 
free competition. 

(6) A complete description of any specific methods to be used in pro- 
viding the services, including any special qualifications for staffing, su- 
pervision, salaries and benefits, training, agency certification/licensure 
and prior experience. 

(7) Any insurance or bonding requirements that the AAA intends to 
impose. 

(8) A statement of the minimum numbers of units of service to be pro- 
vided and the definition of those unit measurements. 

(9) The period of time that the contract will cover. Yearly contract re- 
newals up to three years following the initial contract year are allowable 
at the discretion of the AAA subject to annual renegotiation and avail- 
ability of federal. State and local funding. 

( 1 0) A requirement that each bidder submit a detailed budget and bud- 
get narrative in which line items are identified as yearly or contract period 
costs and unit of service costs, as appropriate. 

(11) Citation of all applicable laws and regulations with which the bid- 
der must conform. 

(12) Instructions as to where and how bidders may review all of the 
following: 

(A) Authorizing statutes and federal and State regulations. 

(B) The federal Office of Management and Budget Administrative and 
Cost Policy circulars. 

(C) The AAA's: 

1 . Policy manuals and memoranda. 

2. Reporting requirements and procedures. 

3. Assessment/evaluation criteria and instruments. 

4. Appeal procedures. 

5. Any other public information that the AAA determines may be help- 
ful to prospective bidders. 

(13) All contract specifications and standards along with both of the 
following statements: 

(A) The selected bid/proposal shall be made a part of the contract. 

(B) The AAA may negotiate modifications after the bid/proposal has 
been selected to assure that all necessary program requirements are cov- 
ered before the contract is signed. 

(14) A description of the evaluation and selection process, including 
the composition of the Bid/Proposal Evaluation Panel and specific crite- 
rion indicators that will be used to evaluate bids/proposals. If all indica- 
tors are not of equal importance, their relative weights shall be included. 
At a minimum the evaluation shall consider all of the following factors: 

(A) Qualifications of the bidder's personnel. 

(B) The bidder's experience. 

(C) Adequacy of the service/program plan or methodology. 

(D) Adequacy of the bidder's facilities and resources. 

(E) Cost-effectiveness of the bidder's service/program. 

(F) Comparability of the objectives in the bid/proposal to the objec- 
fives specified in the IFB/RFP. 

(G) If bids/proposals will be evaluated on the improved quality of ser- 
vices and cost-effectiveness compared to the current service provider, all 
of the following shall be included: 

1. A description of the current service's/program's operation. 

2. Data concerning the service's/program's cost-effectiveness. 

3. A description of the current quahty of services. 

4. The characteristics of the persons being served. 
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NOTi;: Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Relcrence: Sections 9530, 9534 and 9538, Welfare and Institutions Code; 45 CFR 
92.36. 

History 

1 . New .section tiled 5-16-96: operative 6-15-96 (Register 96, No. 20). 

2. Change without regulatory effect amending NoTi-; filed 2-10-98 pursuant to 
section 100, title 1, California Code of Regulations (Register 98, No. 7). 

§ 7356. Publicity. 

An AAA shall promote the widest possible dissemination of informa- 
tion concerning an IFB or RFP to elicit adequate competition. At a mini- 
mum, no less than 15 days prior to the deadline for submission of an IFB 
and 30 days prior to the deadline for the submission of an RFP an AAA 
shall take all of the following actions: 

(a) Display a copy of the IFB/RFP at the AAA's office. 

(b) Publish a synopsis of the IFB/RFP, the deadline for submission and 
the AAA ' s address and telephone number in a local newspaper of general 
circulation. 

(c) Mail or deliver either the complete IFB/RFP or a notice that bids 
or proposals are being sought to known prospective bidders. An AAA 
shall establish and maintain a mailing list of potential bidders and include 
on the list any potential bidder who requests to be added. 

(d) Give a complete copy of the IFB/RFP to any potential bidder upon 
request. 

NOTH: Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: 45 CFR 92.36. 

History 

1. New section filed 5-16-96; operafive 6-15-96 (Register 96, No. 20). 

2. Change without regulatory effect repealing subsection (a) designator from first 
paragraph, redesignating former subsections (a)(l)-(a)(4) to new subsections 
(a)-(d), respectively, and amending Noth filed 2-10-98 pursuant to section 
100, title 1, California Code of Regulafions (Register 98, No. 7). 

§ 7358. IFB/RFP Evaluation Process. 

(a) During the bid/proposal development period, an AAA shall publish 
as much information as necessary to assure consistent interpretations and 
fair treatment for all bidders. Any information given to a prospective bid- 
der shall be furnished promptly to all other prospective bidders as an 
amendment to the IFB/RFP, if the lack of information would be prejudi- 
cial to uninformed bidders. No award shall be made unless such an 
amendment has been issued in sufficient time to permit all prospective 
bidders at least five days in the case of IFBs and 10 days in the case of 
RFPs to consider the information in submitting or modifying their bids/ 
proposals. 

(b) In the case of an IFB, an AAA shall award the contract to the lowest 
responsive and responsible bidder. A responsive and responsible bidder 
is one who meets both of the following: 

(1) Submits a bid that meets the specifications of the IFB. A bid that 
varies materially from the specifications shall be rejected. 

(2) Has the resources and capacity to deliver the service within the spe- 
cified time frame at the price contained in the bid. 

(c) In the case of an RFP. an AAA shall convene a panel to evaluate 
each proposal. The panel may consist of AAA Advisory Council Mem- 
bers, AAA staff and/or other qualified individuals. Each panel member 
shall evaluate proposals independently, in writing, using a standardized 
rating form containing all of the criteria delineated in the RFP. The rec- 
ommendations of the Bid/Proposal Evaluation Panel are advisory to the 
AAA decision-making body which shall be responsible for all award de- 
cisions. If award decisions are based upon factors other than the evalua- 
tion criteria contained in the RFP, a full justification for the decision shall 
be documented. The award decision shall be free from all real, apparent 
or potential conflict of interest. 

(d) An AAA shall consider any protest or objections regarding the 
award of contract whether the protest or objection is submitted before or 
after the award, providing the filing occurs within the time period estab- 
lished in the IFB/RFP. All protests or objections shall be filed in writing. 
The protesting/objecting party shall be notified in writing of the AAA's 
final decision. The written notice shall: 



(1) Set forth the rafionale upon which the decision is based. 

(2) Advise the protesting/objecting party of the right to appeal to the 

Department in accordance with Chapter 5 of Title 22, Division 1 .8 of the 

California Code of Regulations. 

NOTE: Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: 45 CFTl 92.36. 

History 

1. New section filed 5-16-96; operative 6-15-96 (Register 96, No. 20). 

2. Change without regulatory effect amending Nim-; filed 2-10-98 pursuant to 
section 100, title 1, California Code of Regulations (Register 98. No. 7). 

§ 7360. Noncompetitive Awards. 

(a) Noncompetitive awards may be used by an AAA when the award 
of the contract is infeasible for competitive bid because one of the follow- 
ing conditions exist: 

(1) The item or service is available only from a single source. 

(2) There is a public exigency or emergency that will not permit a delay 
resulting from competitive solicitation. 

(3) After solicitation of a number of sources, competition is deter- 
mined inadequate in accordance with (c). 

(4) The awarding agency as defined in 45 CFR 92.3 authorizes non- 
competitive proposals. 

(b) In the case of noncompetitive awards an AAA shall: 

(1) Verify all the proposed cost date and the projections of the data. 

(2) Evaluate the specific elements of costs and profit. 

(3) Maintain documentation to support the use of a noncompetitive 
award. 

(c) In the case of inadequate competition, an AAA shall: 

(1) Prior to making such a determination, examine all of the following 
factors. Whether: 

(A) Lack of response was due to inadequate dissemination or advertis- 
ing. 

(B) The specifications in the IFB/RFP were too restrictive. 

(C) The time frame for the submission of bids/proposals was reason- 
able. 

(D) The required delivery or performance time was realistic. 

(2) Maintain the following documentation in support of the determina- 
tion: 

(A) The procurement policy as it existed at the time of solicitation. 

(B) The methods used to publicize or solicit potential bidders. 

(C) A list of the organizations to which the IFB/RFP was distributed 
and/or potential sources which were contacted. 

(d) In addition to the circumstances specified in (a), an AAA shall be 
exempt from the competitive bid process when all of the following condi- 
tions exist: 

( 1 ) The AAA is a governmental entity. A government entity may be 
an agency of a city or county or a Joint Powers Agreement Agency estab- 
lished pursuant to Sections 6500 through 6525 of the Government Code. 

(2) The prospective contractor is a government entity. 

(3) The goods or services to be procured from the intergovernmental 
contract will result in efficiency and economy. The AAA shall maintain 
documentation of the analysis supporting the decision that efficiency and 
economy will result. 

NOTE: Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: Secfions 9530, 9534 and 9538, Welfare and Institutions Code; and 45 
CFR 92.36. 

History 

1. New section filed 5-16-96; operafive 6- 15-96 (Register 96, No. 20). 

2. Change without regulatory effect amending Noti-; filed 2-10-98 pursuant to 
secfion 100, fitle 1, California Code of Regulations (Register 98, No. 7). 

§ 7362. Pre-Award Review. 

(a) Prior to the awarding of a contract to a for profit entity, the AAA 
shall submit the following to the Department for review and approval: 

(1) The RFP or IFB. 

(2) All bid proposals received. 

(3) The proposal or bid evaluation documentation, along with the 
AAA's rationale for awarding the contract to a for profit entity. 
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(b) Within 15 days of receipt of the information specified in (a), the 
Department shall in writing either: 

( 1 ) Approve the award, providing the process used by the AAA was 
equitable and in compliance with federal and State laws and regulations. 

(2) Disapprove the award and state the reason for finding the process 
inequitable or out of compliance with federal or Stale law or regulation. 

(c) Nothing in this section shall be constaied to prohibit the Depart- 
ment, on a limited case-by-case basis, from performing a pre-award re- 
view in accordance with 45 CFR 92.36(g). 

NOTH; Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: Sections 9530, 9534 and 9538, Welfare and Institutions Code: and 42 
U.S.C. 3020c and 45 CFR 92.36. 

History 

1. New section filed 5-16-96; operative 6-15-96 (Register 96. No. 20). 

2. Change without regulatory effect amending NoTi: filed 2-10-98 pursuant to 
section 100, title 1, California Code of Regulafions (Register 98, No. 7). 

§ 7364. Contracts. 

(a; At a minimum, a contract between an AAA and a service provider 
shall include all of the following: 

(1 ) The selected bid/proposal. An AAA may negotiate modifications 
or revisions to assure that all necessary service/program requirements are 
covered. 

(2) A statement that "the contractor agrees not to use contract funds to 
pay the salary or expenses of any individual who is engaging in activities 
designed to influence legislation or appropriations pending before the 
Congress." 

(3) Language permitting budget reduction in the event the service lev- 
els specified in the bid/proposal are not attained. 

(4) All of the applicable information specified in 45 CFR 92.36(i). 

(5) Any information pursuant to 42 U.S.C. 3026 that must be included 
in agreements with service providers, such as the identity of each focal 
point and requirements with respect to the provision of services to low 
income minorities. 

(b) Contract awards shall be limited to a one-year period. However, 
at the discretion of the AAA, contracts may be renegotiated up to a maxi- 
mum of three additional one-year periods providing such incremental 
periods were specified in the IFB/RFP. During renegotiations, the AAA 
shall consider actual expenditures and units of service, as well as current 
cost policy standards and changes in program requirements. The AAA 
shall assure that all cost increases are reasonable and necessary and are 
not the result of underbidding in the original proposal. 

(c) Both ongoing and new contract awards shall be in full contract 
compliance within 1 20 days of the beginning date of the contract. The 
AAA shall evaluate the contractor's capacity to fulfill contract goals if 
full compliance by this time period has not occurred. 

NOTE: Authority cited: Secdons 9102 and 9105, Welfare and Institutions Code. 
Reference: Sections 9530, 9534 and 9538, Welfare and Institutions Code; 42 
U.S.C. 3026(a)(3)(B) and 3026 (a) (5) (A) (ii); 45 CFR 92.36. 

History 

1. New section filed 5-16-96; operative 6-15-96 (Register 96, No. 20). 

2. Change without regulatory effect amending Notk filed 2-10-98 pursuant to 
section 100, fitle 1, California Code of Regulations (Register 98, No. 7). 



Article 5. Grievance Process 



§ 7400. Grievance Process — General. 

(a) Each AAA shall: 

(1) Establish a written grievance process for the disposition of com- 
plaints by older individuals or persons authorized to act on behalf of older 
individuals against the AAA's programs and employees or volunteers of 
such programs. The process shall meet the conditions specified in this ar- 
ticle. 

(2) Include a requirement in all of its contracts and subgrant agree- 
ments with service providers that the service providers must establish a 
written grievance process for reviewing and attempting to resolve com- 



plaints of older individuals. At a minimum the process shall include all 
of the following: 

(A) Time frames within which a complaint will be acted upon. 

(B) Written notification to the complainant of the results of the review, 
including a statement that the complainant may appeal to the AAA if dis- 
satisfied with the results of the service provider's review. 

(C) Confidentiality provisions to protect the complainant's rights to 
privacy. Only information relevant to the complaint may be released to 
the responding parly without the older individual's consent. 

(3) Require service providers to notify all older individuals of the 
grievance process, both through the service provider and the AAA, avail- 
able to them by: 

(A) Posting notification of the process in visible and accessible areas, 
such as the bulletin boards in multipurpose senior centers. For areas in 
which a substantial number of older individuals are non-English speak- 
ing, the notification shall also be posted in the primary language of a sig- 
nificant number of older individuals. "Substantial number" and "signifi- 
cant number" shall be determined by the AAA. 

(B) Advising homebound older individuals of the process either orally 
or in writing upon the service providers' contact with the individuals. 

(b) Complaints may involve, but not be limited to, any or all of the fol- 
lowing: 

( 1 ) Amount or duration of a service. 

(2) Denial or discontinuance of a service. 

(3) Dissatisfaction with the service being provided or with the service 
provider. If the complaint involves an issue of professional conduct that 
is under the jurisdiction of another entity, such as the California Medical 
Board or the State Bar Association, the complainant shall be referred to 
the proper entity. 

(4) Failure of the service provider to comply with any of the require- 
ments set forth in the Department's regulations or in the contract or sub- 
grant agreement with the AAA. 

(c) The grievance process established by each AAA shall be both: 

(1) Formally adopted by the AAA's governing board. 

(2) Distributed to both of the following: 

(A) All service providers within the PSA. 

(B) Organizations and locations where older individuals congregate. 

(d) Nothing in this article shall be construed as prohibiting older indi- 
viduals from seeking other available remedies, such as presenting their 
complaints at an open meeting of the AAA's governing board. 

NOTE: Authority cited: Sections 9102 and 9105. Welfare and Institutions Code. 
Reference 42 U.S.C. 3026(a) (6) (P) and 3027 (a) (43). 

History 

1 . New Chapter 3, article 5 and section filed 1-29-96; operadve 2-28-96 (Register 
96, No. 5). 

2. Editorial correction providing correct placement of Chapter 3 heading above 
section 7200 (Register 96, No. 20). 

3. Change without regulatory effect amending Note filed 2-10-98 pursuant to 
section 100, title 1, California Code of Regulations (Register 98, No. 7). 

§ 7402. First Level of Resolution. 

(a) The service provider shall be the first administrative level for the 
resolution of complaints from older individuals. When the service pro- 
vider: 

( 1 ) Is not the AAA, the grievance procedures established by the ser- 
vice provider in accordance with Section 7400 (a) (2) shall apply. 

(2) Is the AAA, the procedures specified in Section 7404 shall apply. 

(b) Any complaints received by the Department shall be forwarded to 
the appropriate AAA for referral to the service provider. 

NOTE: Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: 42 U.S.C. 3026(a) (6) (P) and 3027 (a) (43). 

History 

1. New section filed 1-29-96; operative 2-28-96 (Register 96, No. 5). 

2. Change without regulatory effect amending NOTE filed 2-10-98 pursuant to 
section 100, title 1, California Code of Regulations (Register 98, No. 7). 

§ 7404. AAA Informal Administrative Review. 

(a) The provisions of this section shall apply to both of the following: 
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( 1 ) The first level of complaint resolution when the AAA is the service 
provider. 

(2) Complaints received from older individuals or persons authorized 
to act on their behalf who are dissatisfied with the results of a service pro- 
vider's grievance process. 

(b) All complaints shall be in writing to the director of the AAA. If a 
complainant cannot submit a written complaint, the AAA shall take all 
of the following actions: 

( 1 ) Verbally accept the complaint. 

(2) Prepare a written complaint. 

(3) Have the complainant sign the written complaint, although not nec- 
essarily prior to the commencement of the informal administrative re- 
view. 

(c) Complaints shall include all of the following information: 

(1) The name, mailing address and telephone number, if any, of the 
complainant or person authorized to act on behalf of the claimant. 

(2) The type of service and the service provider involved. 

(3) The names of the individuals involved. 

(4) The issue of concern or dispute. 

(5) The date, time and place that the issue of concern or dispute oc- 
curred. 

(6) The names of witnesses, if any. 

(d) Each AAA shall establish an informal administrative review pro- 
cess for the resolution of complaints received by older individuals or per- 
sons authorized to act on their behalf. At a minimum, the process shall 
be completed within 45 days of receipt of the complaint and include all 
of the following: 

(1) The number of days from the receipt of a complaint in which the 
informal review will commence. 

(2) An impartial investigation of the complaint and an attempt to infor- 
mally resolve the issues with the parties involved. 

(3) The time frame within which the activities specified in (d) (2) will 
occur. 

(4) The preparation of a written report of the results of the activities 
specified in (d) (2). A copy of the report shall be sent to the parties in- 
volved. In addition, the report shall advise the complainant of his/her 
right to an administrative hearing pursuant to Secdon 7406 if dissatisfied 
with the results of the review. 

(5) A process for ensuring that any agreements reached during the in- 
formal review are fulfilled. 

NOTE: Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: 42 U.S.C. 3026(a) (6) (P) and 3027 (a) (43). 

History 

1. New section filed 1-29-96; operative 2-28-96 (Register 96, No. 5). 

2. Change without regulatory effect amending Noii-: filed 2-10-98 pursuant to 
section 100, title 1, California Code of Regulations (Register 98, No. 7). 

§ 7406. Final Grievance Resolution. 

(a) Any complainant dissatisfied with the results of the review con- 
ducted pursuant to Section 7404 shall have 30 days from the receipt of 
the report specified in Section 7404 (d) (4) in which to request a hearing 
to present his/her complaint orally before an impartial hearing officer/pa- 
nel. The request shall be made either orally or in writing to the director 
of the AAA. 

(b) Each AAA shall establish a formal administrative hearing process 
in compliance with all of the following: 

( 1 ) The process shall include the time frames within which all of the 
following shall occur: 

(A) From receipt of a hearing request, the notification of the complain- 
ant and the other party(ies) involved of both of the following: 

1 . The date, time and location of the hearing. 

2. The complainant's and other party' s(ies') right to be present at the 
hearing and/or to have another person act on their behalf, including the 
right to have legal counsel present. 

(B) From the receipt of a hearing request, the holding of the hearing 
which shall be no later than 45 days from the receipt of the hearing re- 
quest. 



(C) From the date of the hearing, the issuance of a proposed decision 
in accordance with (b) (5). 

(D) From the date of receipt of the proposed decision, the issuance of 
a final decision in accordance with (b) (7). 

(2) The hearing shall be: 

(A) Conducted both: 

1. By an impartial hearing officer/panel. 

2. In an informal manner with testimony being restricted to the issues 
requiring resolution. All parties shall have the right to all of the follow- 
ing: 

a. Be present at the hearing. 

b. Present evidence and witnesses. 

c. Examine witnesses and other sources of relevant information and 
evidence. 

(B) Be recorded verbatim, either electronically or stenographically. 

(3) Technical rules of evidence and procedure shall not apply to the 
hearing. 

(4) All persons testifying at the hearing shall be placed under oath or 
affirmation. 

(5) The impartial hearing officer/panel shall prepare a proposed deci- 
sion based upon all relevant evidence presented and in consideration of 
the policies, procedures, regulations and laws governing the program no 
later than 30 days after the date the hearing was held. At a minimum, the 
proposed decision shall contain all of the following: 

(A) A description of each issue. 

(B) A statement as to whether the complaint was upheld or denied. In 
the case of complaints that are upheld, an explanation of the remedy for 
the complaint shall also be included. 

(C) A citation of applicable laws and reguladons. 

(6) The proposed decision shall be forwarded to either of the follow- 
ing, as appropriate, for the issuance of a final decision. 

(A) The director of the AAA, unless the complaint is against the direc- 
tor. 

(B) The chairperson of the governing board when the complaint is 
against the director of the AAA. 

(7) No later than 30 days after receipt of the proposed decision, the di- 
rector or the chairperson shall either: 

(A) Adopt the proposed decision as the final decision. 

(B) Write a new final decision. 

(8) The decision pursuant to (b) (7) shall be: 

(A) Immediately transmitted to the parties involved. 

(B) Final and not subject to appeal. 

(9) The process shall include procedures for ensuring that the reme- 
dies, if any, specified in the final decision are implemented. 

Note. Authority cited: Sections 9102 and 910?, Welfare and Institutions Code. 
Reference: 42 U.S.C. 3026(a) (6) (P) and 3027(a) (43). 

History 

1. New section filed 1-29-96; operative 2-28-96 (Register 96, No. 5). 

2. Change without regulatory effect amending Noth filed 2-10-98 pursuant to 
section 100, title 1, California Code of Regulations (Register 98, No. 7). 

Article 6. Sanctions 

§ 7425. General. 

(a) The Department shall withhold or suspend funds in accordance 
with the provisions of this article to encourage prompt corrective action 
when an AAA has been found to be in material noncompliance, as speci- 
fied in (b), by the Department. 

(b) Noncompliance shall include, but not be limited to, any of the fol- 
lowing: 

(1) A violation of law or failure to comply with a condifion of the sub- 
grant award agreement, including failure to comply with the reporting re- 
quirements contained in the subgrant award agreement. 

(2) An unsatisfactory financial condition that endangers the continued 
performance of the subgrant award agreement, such as any of the follow- 
ing: 

(A) The filing of bankruptcy. 
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(B) The receipt of any writ of attachment, levy of execution, or com- 
mencement of garnishment proceedings against the AAA's assets or in- 
come. 

(C) Delinquency in the payment of taxes. 

(3) Failure to meet the requirements of the Older Americans Act, 42 
U.S.C. 3001 through 3058ee, including but not limited to the failure to 
submit an Area Plan to the Department for approval in a timely manner 
or the submission of an Area Plan to the Department that does not comply 
with federal requirements. 

(4) Failure to comply with the Department's regulations. 

(c) The following are standard opperational fiscal actions by the De- 
partment and shall not be considered sanctions subject to the provisions 
of this article: 

( 1) Withdrawal of funds awarded on the basis of the AAA's underesti- 
mate of the unobligated balance in a prior period. Unobligated balance 
means the portion of funds authorized to an AAA by the Department that 
has not been obligated by the AAA. The unobligated balance is deter- 
mined by deducting the cumulative obligations from the cumulative 
funds authorized. 

(2) Withdrawal of the unobligated balance of funds at the expiration 
of a grant. 

(3) Refusal to extend a grant or award funds in addition to those in the 
original grant agreement. 

(4) Voiding of a grant upon a determination that the award was ob- 
tained fraudulently, or was otherwise illegal or invalid from the grant's 
inception. 

NOTE: Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: 45 CFR 92.3 and 92.43. 

History 

1. New article 6 (sections 7425-7429) and section filed 3-15-96; operative 
4-14^96 (Register 96, No. 11). 

2. Change without regulatory effect amending Note filed 2-10-98 pursuant to 
section 100, title 1 , California Code of Regulations (Register 98, No. 7). 

§ 7427. Temporary Withholds. 

(a) Except when the noncompliance constitutes an immediate threat 
to the safety, health or welfare of the older individuals being served, a 
temporary withholding of funds shall be the first sanction applied. 

(b) The Department shall notify the AAA by telegram or fax the same 
day that the withhold is placed in effect and confirm receipt of the tele- 
gram or fax via a telephone call to the AAA. The notification shall in- 
clude all of the following: 

( 1 ) That the Department is temporarily withholding funds pending the 
demonstration of corrective action. 

(2) A statement of the specific nature of the noncompliance and the 
corrective action that is required. 

(3) That the AAA has 10 working days in which to demonstrate that 
corrective action has been taken or present a plan that demonstrates to the 
Department's satisfaction that corrective action will be taken at the earli- 
est possible time. 

(c) If within 10 working days following receipt of the notification spe- 
cified in (b) the AAA has: 

(1) Demonstrated that corrective action has been taken or presented a 
plan that demonstrates to the Department's satisfaction that corrective 
action will be taken at the earliest possible time, the Department shall 
cease withholding funds and honor any request for funds from the AAA. 

(2) Not demonstrated that corrective action has been taken or pres- 
ented a plan that demonstrates to the Department's satisfaction that cor- 
rective action will be taken at the earliest possible time, the Department 
shall issue a Notice of Intent to Suspend to the AAA in accordance with 
Section 7429(b). 

NOTE: Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: 45 CFR 92.43. 

History 

1. New section filed 3-15-96; operative 4-14-96 (Register 96, No. 11). 

2. Change without regulatory effect amending Noth filed 2-10-98 pursuant to 
section 100, title 1, "California Code of Regulations (Register 98, No. 7). 



§ 7429. Suspensions. 

(a) The Department shall suspend an AAA's grant in whole or in part, 
by temporarily withdrawing its authority to obligate certain previously 
awarded grant funds before that authority would otherwise expire, under 
either of the follovi'ing circumstances: 

(1) The Department has temporarily withheld funds in accordance 
with Section 7427 and the AAA, during the period of time specified in 
Section 7427(c), has not demonstated that corrective acUon has been tak- 
en or presented a plan that demonstrates to the Department's satisfaction 
that corrective action will be taken at the earliest possible time. 

(2) The AAA' s noncompliance has the potential to cause a threat to the 
health, safety or welfare of the older individuals being served if not im- 
mediately corrected. 

(b) At least 1 calendar days prior to the effective date of a suspension, 
the Department shall mail to the AAA a Notice of Intent to Suspend 
which meets the requirements specified in Section 7706(a) and includes 
the following additional information: 

( 1 ) The length of the suspension, which shall not exceed 1 80 days. 

(2) The corrective actions that must be taken during the suspension. 

(3) The appropriate of either of the following: 

(A) The obligations and expenditures for which the Department will 
allow funds during the suspension period and which shall include only 
those costs necessary for the continued provision of services to older in- 
dividuals. 

(B) The Department is exercising its authority under 42 U.S.C. 
3026(e) (3) (A) and will directly administer the AAA's programs. 

(4) The AAA' s right to request that the Department hold a public hear- 
ing and/or State hearing, providing the request(s) is made within 10 cal- 
endar days of receipt of the Notice of Intent to Suspend. 

(5) That the Department will stay its acdon to suspend upon receipt of 
a timely request for either, or both, a public hearing and/or State hearing. 
The stay shall remain in effect until the Director renders a final decision 
after the due process procedures are completed. 

(c) In addifion to the items specified in (b) (3) (A), the Department 
shall also allow funds for the costs resulting from obligations which meet 
all of the following conditions. The costs were: 

(1) Properly incurred by the AAA before the effective date of the sus- 
pension. 

(2) Not incurred in anticipation of the suspension. 

(3) Allowable had the award not been suspended. 

(d) If within 30 days prior to the ending date of the suspension, the 
AAA has not demonstrated that corrective action has been taken or pres- 
ented a plan that demonstrates to the Department's satisfacfion that cor- 
rective action will be taken at the earliest possible time, the Department 
shall send notification of the commencement of revocation of AAA des- 
ignation in accordance with Section 7212. 

(e) Notwithstanding (d), if the AAA demonstrates to the Department's 
safisfaction that correcfive action has been taken, or presents a plan that 
demonstrates that corrective action will be taken at the earliest possible 
time, prior to the end of the suspension period, the Department shall ter- 
minate the suspension and restore funding authority to the AAA. 

(f) Nothing in this section or Section 7427 shall be construed to prohib- 
it the Department from initiating revocation of AAA designation pro- 
ceedings at any time the Department determines that the AAA's noncom- 
pliance meets any of the following conditions: 

( 1 ) The noncompliance poses an immediate threat to the safety, health 
or welfare of the older individuals being served. 

(2) The failure on the part of the AAA to comply has been determined 
by the Department to be flagrant and deliberate. 

(3) There is clear evidence of fraud or malfeasance on the part of the 
AAA. 

(g) If the AAA files a timely request for any of the due processes pur- 
suant to (b), the Department shall take one of the following actions, as 
appropriate: 



• 
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(!) If the AAA requests only a public hearing, the Department shall 
follow the public hearing procedures specified in Section 7204(a) (1). 
Within 30 days following the public hearing, the Director shall review 
the testimony presented and the Department's reasons for proposing the 
suspension and render a final decision. In the final decision the Director 
shall order that either: 

(A) The proposed suspension be terminated. 

(B) The proposed suspension take effect immediately. 

(2) If the AAA requests only a State hearing, the provisions in Chapter 
5 shall apply. 

(3) If the AAA requests both a public hearing and a State hearing, the 
Department shall first hold a public hearing following the procedures 
specified in Section 7204(a) (1). Within 30 days following the public 
hearing, the Director shall review the testimony presented and the De- 
partment's reasons for proposing the suspension and take one of the fol- 
lowing actions: 

(A) Terminate the proposed suspension action. 

(B) Refer the State hearing request to an external hearing officer to be 
processed in accordance with Chapter 5. 

NOTE: Authoritv cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: 4.'i CFR 92.43. 

History 

1. New section filed 3-15-96; operative 4-14-96 (Register 96, No. 1 1). 

2. Change without regulatory effect amending Noth filed 2-10-98 pursuant to 
section 100, title 1 , California Code of Regulations (Register 98, No. 7). 



NOTE; Authority cited: Sections 9102 and 9105. Welfare and Institution.s Code. 
Reference: 45 CFR 92.20, 1321.51 and 1321.65. 

History 

1 . Editorial correction changing placement of chapter 4 heading ( Recistcr 97, No. 
41). 

2. New article 1 (section 7500) and section filed 10-6-97; operative 11-5 97 
(Register97, No. 41). 



Chapter 4. Title III Programs — Program and 
Service Provider Requirements 



Article 1. General Requirements for 
Programs and Service Providers 

§ 7500. Service Requirements — General. 

(a) Each AAA shall assure that all service providers comply with both 
of the following: 

(1) The responsibilities of service providers set forth in 45 CFR 
1321.65. 

(2) The voluntary service contribution provisions set forth in 45 CFR 
1321.67. 

(b) Service providers shall not disclose any information about an older 
individual, or obtained from an older individual in a form that identifies 
that person, without the written consent of the individual or his/her legal 
representative. Records with client names, addresses and phone numbers 
shall: 

( 1 ) Be available only to authorized service staff assisting the individu- 
al. 

(2) Remain in a secure, locked file or secure area to protect confiden- 
tiality of the records. 

(3) Be removed from data or information used for reporting and plan- 
ning purposes and from data or information made available to the public 
unless the consent of the older individual has been obtained. 

(c) Service providers shall: 

(1) Comply with the terms and conditions of the contracts with the 
AAA. 

(2) Not subcontract any interest or obligation from a contract with an 
AAA without the written agreement of the AAA. 

(3) Provide complete, accurate programmatic and fiscal reports to the 
AAA. 

(4) Establish a process, pursuant to Title 22, California Code of Regu- 
lations, Section 7400, for older individuals who wish to file a complaint 
or grievance about the provision of services from the service provider. 

(d) If service providers combine funds received from AAAs with other 
monies, the service providers shall make accommodations to track the 
funds received from the AAAs for audit purposes. 



Article 2. Information and Assistance 

§ 7527. Scope of Services. 

(a) Information and Assistance (I&A) services shall include: 

(1) Information, including the compilation of up-to-date information 
on resources and services available to older individuals in the community 
as specified in Section 7531. 

(2) Assistance, in the form of referring older individuals to the re- 
sources and services available in the community which will meet the spe- 
cific needs of each individual. 

(3) Follow-up on referrals provided to the older individual to ensure 
that the necessary services are received. 

(b) In addition to (a), I&A services may include either or both of the 
following: 

(1) Outreach. 

(2) Comprehensive Assessment. 

NOTE; Authority cited: Section.s 9102 and 9105, Welfare and Institutions Code. 
Reference: 42 U.S.C. 3002(31) and 3026(a)(4). 

History 

1. New article 2 (sections 7527-7547) and section filed 7-24-96; operative 
8-23-96 (Register 96, No. 30). 

2. Change without regulatory effect amending Nori: filed 2-10-98 pursuant to 
section 100, title 1, California Code of Regulations (Register 98, No. 7). 

§ 7529. Program Requirements — General. 

(a) Each AAA shall: 

(1) Make I&A services available to all older individuals within the 
PSA either through contracts with independent I&A providers or the di- 
rect provision of I&A services by the AAA. 

(2) Place particular emphasis on linking services first to the individu- 
als specified in either (A) or (B) below followed by the individuals speci- 
fied in either (C) or (D) below: 

(A) Isolated older individuals, regardless of whether the individuals 
are also in greatest economic or social need. 

(B) Older individuals with Alzheimer's disease or related disorders 
with neurological and organic brain dysfunction (and their caretakers), 
regardless of whether the individuals are also in the greatest economic or 
social need. 

(C) Older individuals in the greatest economic need. 

(D) Older individuals in the greatest social need. 

(3) Coordinate the delivery of I&A services with other I&A services 
available within their respecfive PSAs through networking with agencies 
and associations within the community. 

(4) Have written procedures for I&A providers to assist communities' 
older individuals during natural disasters, such as earthquakes or floods. 

(b) The I&A providers, including AAAs that directly provide I&A ser- 
vices, shall serve as a resource to and coordinate with other community 
I&A projects and with all other supportive services available in the com- 
munity to enhance the accessibility and efficiency in delivery of services 
to older individuals. 

(c) For the purposes of SecUons 753 1 through 7547, any reference to 
I&A providers shall include both independent providers with which an 
AAA contracts and AAAs that directly provide I&A services unless the 
context requires otherwise. 

NOTE: Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: 42 U.S.C. 3026(a)(1) and (4). 

History 

1. New section filed 7-24-96; operative 8-23-96 (Register 96, No. 30). 

2. Change without regulatory effect amending Norr: filed 2-10-98 pursuant to 
section 100, title 1, California Code of Regulations (Register 98, No. 7). 
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§ 7531. Resource File and Printed l&A Directory. 

(a) The I&A provider shall develop, maintain, and use an accurate, up- 
to-date resource file that contains information on available community 
resources, including information on assistive technology. "Assistive 
technology" means technology, engineering methodologies, or scientific 
principles appropriate to meet the needs of, and address the barriers con- 
fronted by, older individuals with functional limitations. 

(b) The I&A provider shall survey annually the social/human services 
available to older individuals in the community and compile and main- 
tain a list of. and information about, those services including, but not lim- 
ited to. the following: 

( 1 ) Name, address, and telephone number of the service provider. 

(2) Hours and days that the service provider is open for business. 

(3) Type of service(s) being provided. 

(4) Eligibility requirements for receipt of service(s). 

(5) Area served. 

(6) Application procedure to receive service(s). 

(7) Transportation available. 

(8) Wheelchair accessibility for individuals with disabilities. 

(9) Language(s) spoken. 

(c) In addition to the annual survey specified in (b), the I&A provider 
shall have procedures to respond to interim information changes as the 
changes become known to the provider. 

(d) I&A providers and the AAAs, resources allowing, may have 
printed I&A directories for public distribufion which shall: 

( 1 ) Be approved by the AAA. 

(2) Have a disclaimer statement informing the user that the directory 
may not be current after iniUal printing. 

(3) List the name and address of the agency responsible for public re- 
sponse to information contained in the directory. 

(4) Include a list of services available in the service area covered by 
the directory. 

(5) Be updated by a supplemental insert and in prinfing new additions 
as resources allow. 

(6) Not substitute for I&A services. 

NOTE: Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: 42 U.S.C. 3002(10), 3002(31) and 3026(a)(4). 

History 

1. New section filed 7-24-96; operative 8-23-96 (Register 96. No. 30). 

2. Change without regulatory effect amending NoTK filed 2-10-98 pursuant to 
section 100. title 1, California Code of Regulations (Register 98, No. 7). 



§ 7533. Information and Assistance. 

(a) The I&A providers shall provide information about human ser- 
vices and assistance in obtaining needed services, if requested, to all eli- 
gible inquirers, which shall include older individuals and persons acting 
on behalf of an older individual. It shall be the responsibility of the I&A 
provider to advise all eligible inquirers of the assistance that is available. 

(b) For the purposes of (a), the following definifions shall apply: 

( 1 ) Information means current facts and data, including data on assis- 
tive technology, ranging from a provider's name, telephone number and 
address to detailed data about community service systems, agency poli- 
cies and procedures for application. 

(2) Assistance means any or all of the following: 

(A) Assessing the needs of the inquirer. 

(B) Identifying appropriate and alternative resources to meet the in- 
quirer's needs. 

(C) Specifying entifies known to be suppliers of the products and/or 
services required to meet the identified needs. 

(D) Referring and actively participating in linking the inquirer to need- 
ed services. 

(c) In addidon to (a), I&A providers shall both: 

( 1 ) Intervene on behalf of the older individual to assist in establishing 
eligibility for a needed service, provided the older individual has given 
permission for the I&A provider to do so. 



(2) Work closely with community Legal and Ombudsman programs 
established under federal law to assist older individuals in obtaining ad- 
vocacy services. 

NOTE: Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: 42 U.S.C. 3026(a)(4). 

History 

1. New section filed 7-24-96; operative 8-23-96 (Register 96. No. 30). 

2. Change without regulatory effect amending Noxi-; filed 2-10-98 pursuant to 
section 100, title l,"California Code of Regulations (Register 98, No. 7). 

§ 7535. Access. 

(a) When I&A services are provided in a facility, the following criteria 
shall apply. The facility shall: 

( 1 ) Be open during the hours provided for in the contract negotiated 
between the AAA and the independent I&A provider. If the AAA pro- 
vides the services directly, the AAA shall establish its own hours of oper- 
aUon. 

(2) Provide the older individual with the requested I&A service(s) no 
later than one working day after the individual's visit to the I&A facility. 

(3 ) Provide privacy when interviewing individuals to ensure confiden- 
tiality of information. 

(4) Be accessible to older individuals with disabilities. 

(5) Be conveniently located to public transportation and have parking 
available in the vicinity. 

(6) Be equipped with a telephone system, office equipment, and furni- 
ture. 

(b) When I&A services are provided through a telephone answering 
system, the I&A telephone line shall be available to callers between 8 
a.m. and 5 p.m. , Monday through Friday. The I&A provider shall attempt 
to make contact with any caller who leaves a message no later than one 
working day from the date the message was left. The contact shall be 
made by telephone if a return telephone number is included in the mes- 
sage. If only a return address is provided, the contact shall be in the form 
of a written response. 

NOTE: Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: 42 U.S.C. 3026(a)(4). 

History 

1. New section filed 7-24-96; operafive 8-23-96 (Register 96, No. 30). 

2. Change without regulatory effect amending Note filed 2-10-98 pursuant to 
section 100, title 1, California Code of Regulations (Register 98, No. 7). 

§ 7537. Follow-Up. 

(a) The I&A providers shall follow-up on each referral as specified in 
Section 7533(b)(2)(D) and record and take action on the follow-up as 
specified in (d). Follow-up shall consist of contacting either of the fol- 
lowing, as appropriate, within 30 days of the referral to ascertain if the 
older individual's service needs were met. 

( 1 ) First, an attempt shall be made to contact the older individual or 
person acting on behalf of the older individual. 

(2) If contact with the person specified in ( 1 ) cannot be made, the enti- 
ty(ies) to which the older individual was referred shall be contacted. 

(b) If the follow-up is conducted with the older individual or person 
acdng on behalf of the older individual and reveals that the entity(ies) to 
which the individual was referred was: 

(1) Able to provide the needed service(s), the I&A provider shall as- 
certain the individual's satisfaction with the service(s). If the individual 
was dissatisfied with the service, the I&A provider shall make another 
referral, if appropriate. 

(2) Unable to provide the needed service(s), the I&A provider shall 
reassess the older individual's needs and assure the individual that the 
I&A provider will continue to assist him/her until an entity is able to meet 
his/her assessed needs. 

(c) If the follow-up is conducted with the entity (ies) to which the older 
individual was referred and reveals that the entity(ies) was: 

(1) Able to provide the needed service(s), record the result of the 
follow-up in accordance with (d). 

(2) Unable to provide the needed service(s), the I&A provider shall: 
(A) Confirm the types of services the entity(ies) provides. 



Page 174.16 



Register 2002, No. 2; 1-11-2002 



Title 22 



California Department of Aging 



§7545 



(B) Ascertain the service(s) the older individual requested/needed. 

(C) Attempt to provide another referral, if appropriate, to the older in- 
dividual. 

(d) The I&A provider shall record and take action on the follow-up 
specified in (b) and (c) by maintaining either a manual or a computer file 
system to record the outcome of the referral. In addition, the I&A provid- 
er shall: 

( 1 ) Update the information in the resource directory to reflect any 
changes in the service(s) being provided. 

(2) Delete the names of organizations which are no longer in opera- 
tion. 

NOTH: Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: 42 U.S.C. 3026(a)(4). 

History 

1. New section fded 7-24-96; operative 8-23-96 (Register 96. No. 30). 

2. Change without regulatory effect amending NoTi-: filed 2-10-98 pursuant to 
section 100, title 1 , California Code of Regulations (Register 98. No. 1). 

§ 7539. Multilingual Services. 

(a) In areas in which a substantial number of older individuals, as de- 
termined by the AAA, do not speak English as their principal language, 
the I&A provider shall have available a sufficient number of qualified bi/ 
multilingual persons, as determined by the AAA, to ensure provision of 
information and services in the language(s) of the non-English speaking 
older individuals by assisting individuals in understanding and assessing 
needed services and following-up to ascertain if the service needs were 
met. 

(b) The bi/multilingual services shall be provided by any of the follow- 
ing: 

( 1 ) Paid or volunteer staff. 

(2) Other volunteers in the community who are available to provide 
interpreter services as needed. 

(3) Other interpreter resources identified and utilized by the I&A pro- 
vider. 

(c) I&A providers shall claim bi/multilingual capabilities, or advertise 
as a bi/multilingual service, only if either of the following conditions are 
met: 

(1) Bi/multilingual service staffer volunteers are available during all 
of the hours that I&A services are available. 

(2) The provider advertises the hours during which bi/multilingual ser- 
vices are available. 

NOTE: Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: 42 U.S.C. 3026(a)(4). 

History 

1. New section filed 7-24-96; operative 8-23-96 (Register 96, No. 30). 

2. Change without regulatory effect amending Noil-: filed 2-10-98 pursuant to 
section 100, title 1, California Code of Regulations (Register 98, No. 7). 

§7541. Confidentiality. 

(a) An I&A provider shall not disclose any information about an older 
individual, or information obtained from an older individual which in any 
way identifies that older individual, without the written consent of the 
older individual or of that older individual's legal representative, unless 
the disclosure is required by court order, or for program monitoring by 
authorized federal. State, or local monitoring agencies. 

(b) The following security measures shall apply to protect the confi- 
dentiality of the older individual's records: 

( 1 ) Names, addresses, and phone numbers of older individuals shall be 
removed from data/information used for reporting or planning purposes. 

(2) Records with older individual's names, addresses, and phone num- 
bers shall: 

(A) Be available only to authorized service staff assisting the older in- 
dividual. Written permission of the older individual shall be obtained be- 
fore this data/information can be released to persons other than autho- 
rized service staff. 

(B) Remain in a secure, locked file or, in the case of computerized in- 
formation systems, password-secured or otherwise protected to protect 
the confidentiality of the client's records. 



(c) During any interview with the older individual, service staff shall 
solicit only information that is required to identify the individual's ser- 
vice needs and make a proper referral. The individual shall have the right 
to withhold information when being interviewed. If the individual re- 
fuses to disclose information that is essential to identify service needs and 
make a proper referral, this should be thoroughly explained before con- 
cluding the inquiry. 

Note: Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: 42 U.S.C. .3026(a)(4) and 45 C.F.R. 1321.51(a). 

Hlstory 

1. New section filed 7-24-96; operative 8-2.3-96 (Register 96, No. 30). 

2. Change without regulatory effect amending NoTi-; filed 2-10 98 pursuant to 
section 100, title 1, California Code of Regulations (Register 98. No. 7). 

§ 7543. Publicity. 

(a) The I&A provider shall publicize the availability of I&A services 
to older individuals within the PSA. The publicity at a minimum shall 
include: 

( 1 ) Name of the I&A provider and telephone number for client use. 

(2) Services offered. 

(3) Hours and days of operation. 

(b) The I&A provider shall be listed in the telephone directory in the 
geographical area it serves, as follows: 

(1) White Page listing— SENIORS' INFORMATION or any other 
title commencing with the word SENIOR or SENIORS. 

(2) Yellow Page listing— SENIORS' SERVICES AND ORGANIZA- 
TIONS. 

NOTE: Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: 42 U.S.C. 3026(a)(4). 

History 

1. New section filed 7-24-96; operative 8-23-96 (Register 96, No. 30). 

2. Change without regulatory effect amending Non-: filed 2-10-98 pursuant to 
section 100, title 1, California Code of Regulations (Register 98, No. 7). 

§7545. Staffing. 

(a) The I&A providers shall recruit management and staff who are ex- 
perienced in information and assistance services and who demonstrate 
the ability to: 

( 1 ) Communicate clearly, both orally and in writing, to older individu- 
als and to organizations in the community. 

(2) Understand and assess the needs of older individuals in delivering 
I&A services. 

(3) Inform older individuals of the services available and assist them 
in utilizing these services. 

(b) The I&A providers may use volunteers to augment, but not to re- 
place, paid staff. 

(c) The I&A provider shall have: 

(1) Staff to perform the following services: 

(A) Maintain the resource file specified in Section 7531 and keep the 
information current. 

(B) Provide information and assistance to inquirers. 

(C) Follow-up in cases where referrals have been made. 

(D) Collect statistical data on clientele to document the types of refer- 
ral services that are in highest demand. 

(2) Management and supervisory staff to perform the following: 

(A) Determine number of staff, including paid staff and volunteers, re- 
quired and the hours staff shall work. 

(B) Train paid staff and volunteers on job duties. 

(C) Implement personnel policies and practices, including personnel 
evaluations of paid staff and volunteers at least annually. 

(D) Provide new paid staff and volunteers with an orientation in feder- 
al law and I&A principles. 

(d) The I&A providers shall establish personnel policies which shall, 
at a minimum, include all of the following: 

(1) Hiring policies which shall include a formal screening and selec- 
tion process. 

(2) Written job descriptions for each staff position outlining the 
knowledge and skills required, the job duties, and the lines of supervi- 
sion. 
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(3) Annual evaluations of paid and volunteer employees' job perform- 
ance. 

(4) Orientation and training opportunities for staff. 

(5) Provisions for the reimbursement of out-of-pocket expenses in- 
curred while paid and volunteer employees are performing the job duties. 
NOTH: Authority cited: Sections 9102 and 9105, Welfare and institutions Code. 
Reference: 42 U.S.C. 3026(a)(4). 

History 

1. New section filed 7-24-96; operative 8-23-96 (Regi.ster96. No. 30). 

2. Change without regulatory effect amending NoTi-: filed 2-10-98 pursuant to 
section 100. Utle 1 , California Code of Regulations (Register 98, No. 7). 

§ 7547. Training. 

(a) The I&A provider shall maintain a written plan for the provision 
of training to paid staff and volunteers. The training plan shall include 
elements of both: 

(1 ) Familiarize both paid staff and volunteers during orientation with 
the Older Americans Act. 

(2) Define the role, purposes, and function of the I&A service, the gov- 
erning body, and the administrative structure and policies of the I&A ser- 
vice. 

(b) In addition to the training plan stated above, all staff, both paid and 
volunteer, who work directly with older individuals shall be trained by 
the I&A provider at least annually to handle emergencies, such as medi- 
cal and natural disasters. The training shall consist of: 

( 1 ) Familiarity with phone numbers of fire, police, and ambulance ser- 
vices for the geographic area served by the provider. These phone num- 
bers shall be posted near the telephone for easy access when an emergen- 
cy arises. 

(2) Techniques to obtain vital information from older individuals who 
require emergency assistance. 

(3) Making written emergency procedure instructions available to all 
staff who have contact with older individuals. 

NOTE: Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: 42 U.S.C. 3026(a)(4) and 42 U.S.C 3030. 

History 

1. New section filed 7-24-96; operative 8-23-96 (Register 96, No. 30). 

2. Change without regulatory effect amending NoTi-: filed 2-10-98 pursuant to 
section 100, title 1 , California Code of Regulations (Register 98, No. 7). 



Article 3. Multipurpose Senior Centers 



§ 7550. General. 

(a) AAAs may use Title IIIB funds to contract with public or private 
nonprofit agencies, or directly provide services when a waiver pursuant 
to 42 U.S.C. 3027(a)(10) has been granted, for any of the following pur- 
poses: 

( 1 ) The acquisition or alteration/renovation of existing facilities, or the 
construction of new facilities, to serve as MPSCs. 

(2) Assistance in the operation of MPSCs by meeting all or part of the 
costs of compensating professional and technical personnel required for 
operation. 

(b) For the purposes of this article the following definitions shall ap- 
ply: 

( 1 ) "Acquisition" or "acquiring" means obtaining ownership of an ex- 
isting facility, in fee simple or by lease for 10 years or more, for use as 
a MPSC. 

(2) "Alteration/renovation" or "altering/renovating" means making 
any of the following to an existing facility: 

(A) Modifications that are necessary for the facility's effective use as 
a MPSC. 

(B) Repairs. 

(C) Expansions that are not in excess of double the square footage of 
the original facility and all physical improvements. 

(3) "Construction" or "constructing" means either of the following: 



(A) Building a new facility, including the costs of land acquisition and 
architectural and engineering fees. 

(B) Making modifications to or in connection with an existing facility 
which are in excess of double the square footage of the original facility 
and all physical improvements. 

(c) In making awards for MPSC activities, and AAA shall ensure that 
all of the following are met: 

(1) The requirements specified in 45 CFR 1321.75. 

(2) Any laborer or mechanic employed by any contractor or subcon- 
tractor in the performance of work on the facility will be paid wages at 
rates not less than those prevailing for similar work in the locality as de- 
termined by the Secretary of Labor. 

(3) The facility will not be used and is not intended to be used for sec- 
tarian use or as a place for religious worship. 

(4) Special consideration is given in designating MPSCs as focal 
points pursuant to 42 U.S.C. 3026(a)(3). 

(d) The bonding requirements specified in 45 CFR 92.36(h) shall ap- 
ply to awards for construction and alterations or renovations. 

NOTE: Authority cited: Sections 9102 and 9105. Welfare and Institutions Code. 
Reference: 42 U.S.C. 3030(b), 3026(a)(3) and 3027(a)( 14): and 45 CFR 92.36(h), 
1321.3 and 1321.75. 

History 

1. New article 3 (sections 7550-7562) and section filed 10-6-97; operative 
1 1-5-97 (Register 97, No. 41). 

§ 7552. Length of Facility's Use as a MPSC. 

(a) If the time frames specified in this section are not met, the recapture 
of payment provisions specified in Section 7560 shall apply. 

(b) Each recipient of an award under this article shall use its facility as 
a MPSC in accordance with the following, as appropriate. If the award 
was for: 

(1) The alteration or renovation of an existing facility, the minimum 
length of the facility's use shall be as follows. When the amount of the 
award, including the nonfederal share: 

(A) Does not exceed $30,000, three years from the date the contract 
terminates. 

(B) Exceeds $30,000 but does not exceed $75,000, three years from 
the date contract terminates plus one year for each additional $ 1 0,000, or 
part thereof. 

(C) Exceeds $75,000, 10 years from the date the contract terminates. 

(2) The acquisition of a facility, the length of the facility's use shall be 
10 years from the date the contract expires. 

(3) The construction of a facility, the length of the facility's use shall 
be 20 years after the completion of construction. 

NOTE: Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: 42 U.S.C. 3030(b). 

History 
1. New section filed 10-6-97; operaUve 1 1-5-97 (Register 97, No. 41). 

§ 7554. Funding Assurances. 

(a) A recipient of an award for alteration, renovation, acquisition or 
construction of a facility to be used as a MPSC shall assure that all of the 
following conditions will be met: 

( 1 ) Sufficient funds will be available: 

(A) To meet the nonfederal share of the contract. 

(B) When alteration, renovation, acquisition or construction is com- 
pleted, for the effective use of the facility as an MPSC. 

(2) In a facility that is shared with other age groups, funds received 
from the Department, via the AAA, will support only: 

(A) That portion of the facility used by older individuals. 

(B) A proportionate share of the costs, based upon the extent of the use 
of the facility by older individuals. 

(3 ) The facility will be operated as a MPSC with a nonrestrictive mem- 
bership policy. 

(4) The expenditure of funds from the Department, via the AAA, will 
result in a facility useable as a MPSC. Funds shall not be used for plan- 
ning purposes only. 
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NOTH; Authoritv cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Rererence: 42 U.S.C. 3027(a)(14). 

History 
1. New section filed 10-6-97; operative 1 1-5-97 (Register 97, No. 41). 



§ 7556. Special Requirements for Purchasing or 
Constructing a Facility. 

(a) Prior to making an award for tiie construction of a new facility or 
the acquisition of a facility by purchase, an AAA shall submit a request 
for approval to the Department. The request shall include a description 
of all of the following: 

( 1 ) The unmet MPSC need demonstrating that the particular project 
should be funded. 

(2) The method(s) used to determine the unmet need specified in ( 1 ), 
such as public involvement or whether a public hearing or survey was 
conducted. 

(3) The efforts made to meet the unrnet need specified in (1) through 
other community resources or local funding. 

(4) The efforts made to rent or lease a suitable structure. 

(5) The geographic area to be served by the facility. 

(6) The characteristics of the older individuals who will use the MPSC, 
such as individuals with greatest economic need, greatest social need or 
low-income minority. 

(7) The location of the facility in terms of all of the following: 

(A) Accessibility to public transportation, slanted curbs, ramp en- 
trances, well-marked streets and on-site parking. 

(B) Physical safety of the neighborhood. 

(C) Convenience of other public services. 

(8) The actual or proposed physical structure in terms of all of the fol- 
lowing: 

(A) Compliance with architectural barrier and local building codes. 

(B) The availability of open space for group activities. 

(C) The adequacy of rooms for meeting, the serving of meals and other 
programs and services. 

(D) The potential for expansion for future needs. 

(9) The proposed use of the facility in terms of all of the following: 

(A) The anticipated number of participants on an average day. 

(B) The days and hours per week that the facility will be open as a 
MPSC. 

(C) The restrictions, if any, on the persons who may attend. 

(D) Any use of the facility for sectarian instruction or religious wor- 
ship. 

(E) The proportion of time and the proportion of space that will be used 
to serve older individuals. 

(F) The programs and services that will be provided to older individu- 
als. 

(b) Within 30 days of the receipt of a request specified in (a), the De- 
partment shall either grant or deny the request. If the request is denied, 
the reasons for the denial, along with any recommendations that would 
render the request approvable, shall be provided to the AAA. 

(c) Upon the purchase or completion of construction of the facility, the 
recipient of the award shall complete the following statement and file it 
with the County Recorder. A copy of the recorded statement shall be sub- 
mitted to the AAA. 

"This is to serve as notice to all potential sellers, purchasers, transfer- 
ors and recipients of a transfer of the real property described below as to 
the Federal Government's reversionary interests as set forth in section 
312 of the Older Americans Act of 1965, as amended, 42 U.S.C. 3030b, 
which have arisen as a result of (name of recipient of award) use of De- 
partment of Health and Human Services' grant funds in connection with 
the purchase or construction of said property. The property to which this 
notice is applicable is (address) and identified as Parcel (insert appropri- 
ate number(s)) in the books and records of (insert appropriate name of 
appropriate county) Recorder's Office. Said real property is also de- 
scribed as: (insert description provided in survey). Further information 



as to the Federal Government's interests referred to above can be ob- 
tained from: (name and address of the AAA)." 

NOTI-:: Authority cited: Sections 9102 and 9105, Welfai-e and Institutions Code. 
Reference: 42 U.S.C. 3027(a)(14). 

History 
1 . New section filed 10-6-97; operative 1 1-5-97 (Register 97, No. 41 ). 

§ 7558. Inventories of MPSCs. 

(a) Each AAA shall maintain an inventory of acquired or con.structed 
MPSCs which, at a minimum, shall include all of the following informa- 
tion: 

( 1 ) The date and amount of the award and the proportion of the entire 
project that the award represents. 

(2) Whether the award was granted for acquisition or construction. 

(3) The naiTie and address of the recipient of the award. 

(4) The name and address of the MPSC. if different from the recipi- 
ent's. 

(b) As part of the Area Plan and annual plan updates, each AAA shall 
provide the Department with the current status of each acquired or con- 
structed MPSCs ownership and use. In addition, AAAs shall notify the 
Department immediately of any changes to the inventory specified in (a) 
that would affect the federal reversionary interest specified in Section. 
NOTE: Authority cited: SecUons 9102 and 9105, Welfare and Institutions Code. 
Reference: 42 U.S.C. 3030(b). 

History 

1. New section filed 10-6-97; operative 11-5-97 (Register 97, No. 41). 

§ 7560. Federal Reversionary Interest — Recapture of 
Payments. 

(a) The provisions of this secfion shall apply when either of the follow- 
ing conditions occur prior to the expiration of the time period specified 
in Section 7552: 

(1) The facility ceases to be a MPSC. 

(2) The ownership of the facility changes to a for profit owner. 

(b) Unless a waiver pursuant to Section 7562 is obtained, the Depart- 
ment and the AAA in cooperation with the Department, shall take all ac- 
tions allowable under the law to collect the federal reversionary interest. 
These actions may include, but not be limited to, any of the following: 

( 1 ) Issuing a demand for the repayment of funds. 

(2) Commencing an investigation under the authority of Section 
1 1 180, Government Code. 

(3) Nofifying local law enforcement. 

(4) Initiating court proceedings. 

(c) The federal reversionary interest shall be determined in accordance 
with 42 U.S.C. 3030b. 

NOTE: Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: 42 U.S.C. 3030(b). 

History 
1. New section filed 10-6-97; operative 1 1-5-97 (Register 97, No. 41). 

§ 7562. Waiver from Recapture of Payments. 

(a) If a facility is no longer being used as a MPSC due to reasons be- 
yond the owner's control, such as a natural disaster or rezoning and build- 
ing demolition for highway construction, the owner, via the AAA, may 
request a waiver from the recapture of payments, providing the owner 
agrees to use the repayment amount specified in Section 756()(c) for ser- 
vices to older individuals. 

(b) A request for a waiver shall: 

( 1 ) Include all of the following: 

(A) A brief background of the MPSC. 

(B) The date the facility was acquired or construction was completed. 

(C) The fair market value of the building and land. 

(D) The date the facility became unusable as a MPSC. 

(E) The amount and source of any money the owner has received or 
expects to receive as compensation for the damage to the property. 

(F) An agreement to use the repayment amount specified in Section 
7560(c) for services to older individuals. 

(2) Be forwarded to the Department for review. 
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(c) Within 20 days of receipt of a request for a wavier pursuant to (a), 
the Department shall forward the request and its recommendation to 
grant or deny the request, along with its reasons for the recommendation 
and any other information required by the federal government, to the fed- 
eral government for action. The Department shall also send a copy of its 
recommendation and supporting reasons to the AAA and the owner of 
the facility. 

(d) If the federal government: 

( 1 ) Grants the waiver request, the Department shall notify the AAA 
and the owner of the amount that must be used for services to older indi- 
viduals. The AAA shall have the responsibility for monitoring to ensure 
that the owner fulfills his/her obligation. 

(2) Denies the waiver request, the Department shall notify the AAA 
and the owner and shall take action in accordance with Section 7560(b). 
NOTE: Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: 42 U.S.C. 3030(b). 

History 
1. New section filed 10-6-97; operative 1 1-5-97 (Register 97. No. 41). 



Article 4. Legal Assistance 

§ 7575. General. 

(a) A A As and legal assistance providers shall comply with federal reg- 
ulations 45 CFR 1 32 1 .5 1 and 1 32 1 .7 1 , and the provisions of Chapter 4, 
Article 1 and this article regarding the funding and provision of legal as- 
sistance. 

(b) In determining the services that will be funded, AAAs shall give 
priority to legal assistance related to the following areas: 

(1) Income. 

(2) Health care. 

(3) Long-term care. 

(4) Nutrition. 

(5) Housing. 

(6) Utilities. 

(7) Protective services. 

(8) Defense of guardianship or conservatorship. 

(9) Abuse. 

(10) Neglect. 

(11) Age discrimination. 

(c) The primary focus of legal assistance providers shall be the direct 
representation of older individuals in legal matters. 

NoTE: Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: 42 U.S.C. 3027(a)(15) and 45 CFR 1321.71. 

History 
1. New article 4 (sections 7575-7579) and section filed 10-6-97; operative 
1 1-5-97 (Register 97, No. 41). 

§ 7577. Delivery of Services. 

(a) Legal assistance shall be available and accessible throughout the 
PSA to the targeted groups identified in the Area Plan. 

(b) Each prospective legal assistance provider shall include in its bid 
proposal the specific techniques to be used to make potential clients 
aware of the legal assistance that will be provided. 

(c) All attorneys providing legal assistance shall be licensed and in 
good standing to practice law in the State of California and shall carry 
malpractice insurance. Legal assistance may be provided by law students 
or paralegals only under the direct and regular supervision of a licensed 
attorney. 

(d) Funds received from AAAs shall be used to maintain and/or in- 
crease the level of legal assistance furnished to older individuals. Funds 
shall not be used to supplant funds from other federal or non-federal 
sources. 

(e) Legal assistance providers shall not subcontract any interest or ob- 
ligation arising under a contract with an AAA without the written agree- 
ment of the AAA. However, when the legal assistance provider is an 
agency of a city or county government, the provider shall have available 
an alternate resource for legal assistance where conflict exists between 



the client and any agency of the city or county government. The name and 
address of the alternate resource shall be furnished to the AAA and the 
Department's Legal Services Developer. 

NOTE: Authority cited: wSections 9102 and 9105, Welfare and Institutions Code. 
Reference: 42 U.S.C. 3027(a)( 15). 

History 
1. New section filed 10-6-97: operative 11-5-97 (Register 97, No. 41). 

§ 7579. Coordination Activities. 

(a) Legal assistance providers shall, in conjunction with the AAA 
serving the PSA in which the ser\ices are to be provided, coordinate ser- 
vices with all of the following: 

( 1 ) The Ombudsman program. 

(2) The local Legal Services Corporation program, if the provider is 
not a member of that program. 

(3) The local Health Insurance Coun.seling and Advocacy program. 

(b) Legal assistance providers shall attempt to involve the private bar 
in legal assistance activities, including groups within the private bar fur- 
nishing services to older individuals on a pro bono or reduced fee basis. 
NOTE: Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: 42 U.S.C. 3027(a)(15). 

History 
1. New section filed 10-6-97; operative 11-5-97 (Register 97, No. 41). 

§ 7625. Service Requirements. 

NOTE: Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: 42 U.S.C. 3030h and i. 

Hlstory 

1. New Chapter 4, article 6 (sections 7625 and7627) and section filed 6-11-96; 
operative 7-1 1-96 (Register 96, No. 24). 

2. Editorial correction moving chapter 4 heading to precede section 7500 (Reeister 
97, No. 41). 

3. Change without regulatory effect repealing subsection (a) designator from first 
paragraph, redesignating former subsections (a)(l)-(a)(2)(G) to new subsec- 
tions (a)-(a)(7), and amending NoTi-: filed 2-10-98 pursuant to secfion 100, title 
1, California Code of Regulations (Register 98. No. 7). 

4. Renumbering of former article 6 to article 5 filed 1-8-2002; operative 
2-7-2002 (Register 2002. No. 2). 

5. Repealer of article 5 (sections 7625-7627) and repealer of section filed 
2-26-2007; operative 7-1-2007 (Register 2007. No. 9). 

§ 7627. Eligibility Requirements. 

NOTE; Authority cited: Sections 9102 and 9105. Welfare and Institutions Code. 
Reference: 42 U.S.C. 3002(28) and 3030J. 

History 

1. New section filed 6-1 1-96; operative 7-1 1-96 (Register 96, No. 24). 

2. Change without regulatory effect amending Notk filed 2-10-98 pursuant to 
section 100, title 1, California Code of Regulations (Register 98, No. 7). 

3. Repealer filed 2-26-2007; operative 7-1-2007 (Register 2007, No. 9). 



Article 5. 



Title III C-Elderly Nutrition 
Program 



§ 7630. Definitions. 

In addition to the definitions in Chapter 2 of this Division, the follow- 
ing definitions shall apply to this Article: 

(a) "CRFC" means the California Retail Food Code, which is a uni- 
form statewide health and sanitation standard for food facilities, found 
in Section 1 13700 et seq., California Health and Safety Code. 

(b) "Disability" means a condition attributable to mental or physical 
impairment, or a combination of mental and physical impairments, that 
results in substantial functional Hmitations in one (1) or more of the fol- 
lowing areas of major life activity: 

(1) Self-care. 

(2) Receptive and expressive language. 

(3) Learning. 

(4) Mobility. 

(5) Self-direction. 

(6) Capacity for independent living. 

(7) Economic self-sufficiency. 

(8) Cognitive functioning. 
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(9) Emotional adjustment. 

(c) "Elderly Nutrition Program" means a program which provides 
nutrition services, as authorized by the Older Americans Act of 1 965, as 
amended, and which shall be provided in accordance with the provisions 
of this Article. 

(d) "HACCP" means Hazard Analysis Critical Control Point. 

(e) "HACCP Plan" means a written document that delineates the for- 
mal procedures for following the HACCP principles that were developed 
by the National Advisory Committee on Microbiological Criteria for 
Foods and complies with the requirements of Section 1 1 4055, Health and 
Safety Code. 

(f) "HACCP Principles" means the seven basic steps of HACCP which 
are: 

( 1 ) The completion of hazard analysis identification by identifying the 
likely hazards to consumers presented by a specific food. 

(2) The determination of critical control points in receiving, storage, 
preparation, display, and dispensing of a food. 

(3) The setting of measurable critical limits for each critical control 
point determined. 

(4) Developing and maintaining monitoring practices to determine if 
critical limits are being met. 

(5) Developing and utilizing corrective action plans when failure to 
meet critical limits is detected. 

(6) Establishing and maintaining a recordkeeping system to verify ad- 
herence to a HACCP plan. 

(7) Establishing a system of audits to: 

(A) Initially verify the effectiveness of the critical limits set and ap- 
propriateness of the determination of critical control points. 

(B) Periodically verify the effectiveness of the HACCP plan. 

(g) "Nutrition counseling" means provision of individualized advice 
and guidance to individuals who are at nutritional risk because of their 
health or nutritional history, dietary intake, medications use, or chronic 
illnesses, about options and methods for improving their nutritional sta- 
tus, performed by a registered dietitian in accordance with Sections 2585 
and 2586, Business and Professions Code. 

(h) "Nutrition education" means informing recipients of congregate 
and home-delivered meals about current facts and information which 
will promote improved food selection, eating habits, nutrition, health 
promotion, and disease prevention practices. 

(i) "Nutrition-related supportive services" means outreach, trans- 
portation, food shopping assistance, and escort of a participant to nutri- 
tion sites. 

(j) "Nutrition screening" means completion of a nutrition screening 
checkUst by eligible individuals to determine if they are at nutrition risk. 
A nutrition screening checklist is a federal public information collection 
requirement in the National Aging Program Information System (NA- 
PIS), found in the Federal Register, Volume 59, No. 188, September 29, 
1994. 

(k) "Nutrition services" means the procurement, preparation, trans- 
port, and service of meals, nutrition education, nutrition screening, and 
nutrition counseling, to eligible individuals at congregate sites or in their 
homes. 

(/) "Older individual" means a person sixty (60) years of age or older. 

(m) "Provider" means an entity providing nutrition services. The pro- 
vider may either be an AAA providing nutrition services directly with 
Department approval in accordance with subsection 7320(c) of this Divi- 
sion, or an entity under contract with an AAA to provide nutrition ser- 
vices in accordance with Section 7352 of this Division. 

(n) "Registered Dietitian" means a person who shall be both: 

(1) Qualified as specified in Sections 2585 and 2586, Business and 
Professions Code, and, 

(2) Registered by the Commission on Dietetic Registration. 

(o) "Volunteer" means an individual who provides services without 
pay, but may receive reimbursement for expenses. 

NOTE: Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: Sections 2585 and 2586, Business and Professions Code; Section 



11 3700 et seq.. Health and Safety Code; 42 U.S.C. 3002(8), 3030d and 3030g-21 ; 
Section 9 109, Welfare and Institutions Code; Section 7100-7 155, California Code 
of Regulations; and Federal Register, Volume 59, No. 188. 

History 

1. Renumbering of former article 6 to article 5 and new article 6 (sections 
7630-7638.13) and section filed 1-8-2002; operative 2-7-2002 (Register 
2002. No. 2). 

2. Renumbering of article 6 to article 5 and amendment of subsection (a) filed 
2-26-2007; operaUve 7-1-2007 (Register 2007, No. 9). 

§ 7632. Department Administration of the Elderly Nutrition 
Program. 

§7632.1. Purpose. 

The purpose of the Elderly Nutrition Program is to provide nutrition 
services as described in the Older Americans Act (OAA) of 1965, as 
amended, and to assist older individuals in California to live indepen- 
dently, by promoting better health through improved nutrition, and re- 
duced isolation through programs coordinated with nutrition-related 
supportive services. 

NOTE; Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: 42 U.S.C. 3030g-21 ; and Sections 9002, 9108 and 18325 et seq.. Wel- 
fare and InsUtutions Code. 

History 

1. New section filed 1-8-2002; operative 2-7-2002 (Register 2002, No. 2). 

§ 7632.3. Goals and Objectives. 

(a) Department goals of the Elderiy Nutrition Program are to maintain 
or improve the physical, psychological, and social well-being of older 
individuals in California, by providing or securing appropriate nutrition 
services. 

(b) Department objectives of the Elderly Nutrition Program are to: 

(1) Give preference to older Califomians in greatest economic or so- 
cial need with particular attention to low-income minority individuals. 

(2) Serve meals that provide one-third (1/3) of the Recommended Di- 
etary Allowances (RDAs) and are safe and of good quality. 

(3) Promote and maintain high food safety and sanitation standards. 

(4) Promote good health behaviors through nutrition education and 
nutrition screening of participants. 

(5) Promote or maintain coordination with other nutrition-related sup- 
portive services for older individuals. 

NOTE: Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: Sections 9109, 91 10 and 91 1 1(f), Welfare and Institutions Code; and 
42 U.S.C. 3030g-21. 

History 
1. New section filed 1-8-2002; operative 2-7-2002 (Register 2002, No. 2). 

§ 7632.5. Administrative Responsibilities. 

(a) The Department shall be responsible for the administration of the 
Elderly Nutrition Program and shall have duties that include: 

(1) Monitoring and evaluating nutrition services. 

(2) Disseminating information to AAAs about nutrition advancements 
and developments. 

(3) Promoting coordination between nutrition services and communi- 
ty-based organizations serving older individuals. 

(4) Providing technical assistance to AAAs with respect to each duty 
described above. 

(b) The Department shall have a designated person(s) who shall: 

( 1 ) Have expertise in nutrition and dietary services and planning. 

(2) Be a registered dietitian. 

NOTE: Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: 42 U.S.C. 3030g-2I; 45 CFR 1321.7; and Section 9102, Welfare and 
Institutions Code. 

History 
1. New section filed 1-8-2002; operative 2-7-2002 (Register 2002, No. 2). 

§ 7634. AAA Administration of the Elderly Nutrition 
Program. 

§7634.1. General Requirements. 

(a) The AAA shall ensure the provision of nutrition services as pro- 
vided in Sections 7250 and 7252 of this Division, through a provider as 
defined in subsection 7630(m) above. 



Page 174.21 



Register 2007, No. 9; 3-2-2007 



§ 7634.3 



BARCLAYS CALIFORNIA CODE OF REGULATIONS 



Title 22 



(b) The AAA shall hire a registered dietitian who shall provide over- 
sight of nutrition services in the PSA. 

(c) Targeting Services. The AAA shall set specific objectives in the 
Area Plan for providing nutrition services to older individuals in accor- 
dance with Section 7310 of this Division. 

(d) Needs Assessment. In the Area Plan, the AAA shall assess the level 
of need for congregate and home-delivered meals within the PSA in ac- 
cordance with Section 7300 of this Division. 

(e) Dietary Guidelines. The AAA shall ensure that each meal shall 
meet the requirements of Section 339 of theOAA (42 U.S.C. 3030g-21 ). 
NOTE: Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: Sections 9111(f) and 9400, Welfare and Institutions Code; and 42 
U.S.C, 3026(a) and 3030g-21. 

History 

1. New section filed 1-8-2002; operative 2-7-2002 (Register 2002. No. 2). 

§ 7634.3. AAA Registered Dietitian Scope of Work. 

The registered dietitian shall: 

(a) Participate in developing the AAA nutrition services policies, pro- 
cedures, and standards. 

(b) Participate in developing and evaluating the AAA Request for Pro- 
posal (RFP) concerning nutrition services, as described in Sections 7352 
through 7364 of this Division. 

(c) Participate in Area Plan development related to nutrition services, 
as described in Sections 7300 through 7320 of this Division. 

(d) Annually monitor each nutrition services provider on-site to eval- 
uate the provision of nutrition services. At a minimum, this annual moni- 
toring shall include verification that: 

(1) Meals comply with the nutrition requirements of menus, as speci- 
fied in Section 7638.5 below. 

(2) Food safety standards are in accordance with the CRFC. 

(3) The curriculum content of all staff training complies with subsec- 
tion 7636.5(c) below. 

(4) All nutrition education services comply with Section 7638. 11 be- 
low. 

(5) Nutrition screening scores are accurately collected from all partici- 
pants in compliance with requirements in subsection 7636.1(b)(7) be- 
low. 

NOTE: Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: Section 9400, Welfare and Institutions Code. 

History 

1. New section filed 1-8-2002; operative 2-7-2002 (Register 2002, No. 2). 

2. Amendment of subsection (d)(2) filed 2-26-2007; operative 7-1-2007 (Regis- 
ter 2007, No. 9). 

§ 7634.5. Selection of an Elderly Nutrition Program 
Provider. 

(a) Competitive Bid Process. The AAA shall award a nutrition services 
contract to providers to furnish congregate and/or home-delivered meals 
through a competitive bid process, pursuant to Sections 7352 through 
7364 of this Division. 

(b) For Profit Provider. Prior to awarding a contract to a for profit enti- 
ty, the AAA shall secure approval from the Department, pursuant to Sec- 
tion 7362 of this Division. 

(c) Direct Services. The AAA must meet requirements in Section 7320 
of this Division when providing direct nutrition services. 

NOTE: Authority cited: Sections 9102 and 9105, Welfare and Insdtutions Code. 
Reference: 42 U.S.C. 3027(a)(18); and 45 CFR 92.36. 

History 
1. New section filed 1-8-2002; operafive 2-7-2002 (Register 2002, No. 2). 

§ 7636. Elderly Nutrition Program Provider Administration. 

§7636.1. General Requirements. 

(a) Each Elderly Nutrition Program provider shall establish and ad- 
minister nutrition services with the advice of a registered dietitian in ac- 
cordance with Section 339 of the OAA (42 U.S.C. 3030g-21 ), and follow 
the general requirements in Section 7500 of this Division. 

(b) Each Elderly Nutrition Program shall: 



( 1 ) Provide at least one ( 1 ) meal per day. 

(2) Serve meals at least five (5) days per week throughout the service 
area, but not necessarily five (5) days per week at each site. 

(3) Operate at a lesser frequency in a service area where such frequen- 
cy is not feasible and a lesser frequency is approved by the DepartiTiem 
if the AAA is directly providing the services, or by the AAA if the ser- 
vices are being provided under contract. 

(4) Comply with the CRFC and their local health department regarding 
safe and sanitary preparation and service of meals. 

(5) Comply with the Division of Occupational Safety and Health (Cal/ 
OSHA), California Department of Industrial Relations requirements re- 
garding staff and participant safety. 

(6) At a minimum, quarterly monitor for safe food handling and sanita- 
tion practices of food facilities. 

(7) Conduct a nutrition screening of congregate and home-delivered 
meal participants in accordance with Federal requirements found in Sec- 
tion 339 of the OAA (42 U.S.C. 3030g-21). 

(8) Where feasible and appropriate, make arrangements for the avail- 
ability of meals to participants during a major disaster, as defined in 42 
U.S.C. 5122(2). 

(9) When it is known or reasonably suspected that a program partici- 
pant has been the victim of abuse, report the abuse to the authorities in 
accordance with Section 15630, Welfare and Institutions Code. 
NOTE: Authority cited: Secdons 9102 and 9105, Welfare and Institutions Code. 
Reference: 42 U.S.C. 3030e, 3030f and 3030g-21 ; 45 CFR 1321.65(e); and Sec- 
lions 7500(c)(3) and 15630, Welfare and Institutions Code. 

History 

1. New section filed 1-8-2002; operative 2-7-2002 (Register 2002, No. 2). 

2. Amendment of subsection (b)(4) filed 2-26-2007; operative 7-1-2007 (Regis- 
ter 2007, No. 9). 

§ 7636.3. Staff Qualifications. 

(a) The nutrition services provider shall have a manager on staff who 
shall conduct the day-to-day management and administrative functions 
of the Elderly Nutrition Program, and either have (1 ), (2), or (3): 

(1) Possess an associate degree in institutional food service manage- 
ment, or a closely related field, such as, but not limited to, restaurant man- 
agement, -plus two (2) years experience as a food service supervisor, or, 

(2) Demonstrate experience in food service, such as, but not limited 
to, cooking at a restaurant, and within twelve (12) months of hire success- 
fully complete a minimum of twenty (20) hours specifically related to 
food service management, business administration, or personnel man- 
agement at a college level. Prior to completion of meeting the hours, this 
individual's performance shall be evaluated through quarterly monitor- 
ing by a registered dieritian, or, 

(3) Two years experience managing food services. Such experience 
shall be verified and approved by a registered diedtian prior to hire. 

(b) Personnel. There shall be, at a minimum, a manager as required in 
(a) above, and a paid staff or volunteer as required in subsecdon 
7638.1(b)(1) below. There shall also be a sufficient number of qualified 
staff with the appropriate education and experience to carry out the re- 
quirements of the Program. The total number of staff shall be based on 
the method and level of services provided, and size of the service area. 

(c) Preference to Older Individuals. Preference shall be given to hiring 
older individuals subject to the qualifications of the position. 

(d) Volunteer Services. Volunteers shall be recruited and used in any 
phase of program operations where quaUfied. 

NOTE: Authority cited: Secdons 9102 and 9105, Welfare and Institutions Code. 
Reference: Section 7250, California Code of Regulations. 

History 

1. New section filed 1-8-2002; operative 2-7-2002 (Register 2002, No. 2). 

§ 7636.5. StaffA^oiunteer Training Requirements. 

(a) All staff, paid and volunteer, shall be oriented and trained to per- 
form their assigned responsibilities and tasks. Training, at a minimum, 
shall include: 

(1) Food safety, prevention of foodbome illness, and HACCP prin- 
ciples. 
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(2) Accident prevention, instmction on fire safety, first aid, choking, 
earthquake preparedness, and other emergency procedures. 

(b) A yearly written plan for staff training shall be developed, imple- 
mented, and maintained on file by the nutrition services provider, as re- 
quired in subsection 7636.7(c) below. The training plan shall identify 
who is to be trained, who will conduct the training, content of training, 
and when it is scheduled. 

(c) The nutrition services provider's registered dietitian shall review 
and approve the content of all staff training prior to presentation. 

(d) A minimum of four (4) hours of staff training shall be provided 
annually, by providers, for paid and volunteer food service staff, includ- 
ing congregate and home-delivered meal staff. 

(e) Training sessions shall be evaluated by those receiving the training. 

(f) Documentation of training to include evaluations and attendance 
records shall be maintained, as required in subsection 7636.7(c) below. 

NOTE: Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: Section 7250, California Code of Regulations. 

History 
1. New section filed 1-8-2002; operative 2-7-2002 (Register 2002. No. 2). 

§ 7636.7. Records, Reports, Distribution of information, 
and Confidentiality. 

(a) The nutrition services provider shall develop and maintain records 
on congregate and home-delivered meal participants that are in accor- 
dance with subsection 7500(a) of this Division. 

(b) The nutrition services provider shall establish procedures in order 
to comply with subsection 7500(c) of this Division, which ensure the ac- 
curacy and authenticity of the number of eligible participant meals 
served each day. Such procedures shall be kept on file at the provider's 
site. 

(c) Nutrition services provider records and reports shall be made avail- 
able for audit, assessment, or inspection by authorized representatives of 
the AAA, or the Department. 

(d) The nutrition services provider shall ensure that information about, 
or obtained from a participant's records, shall be maintained in a confi- 
dential manner according to subsection 7500(b) of this Division. 
NOTE: Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: 45 CFR 1321.51 and 1321.65. 

History 

1. New section filed 1-8-2002; operative 2-7-2002 (Register 2002, No. 2). 

§ 7636.9. Nutrition Services Incentive Program (NSIP). 

(a) The Secretary of Agriculture provides cash assistance in support 
of the Elderly Nutrition Program through the Nutrition Services Incen- 
tive Program (NSIP) in accordance with Section 3 1 1 of the OAA (42 
U.S.C. 3030a). These funds are distributed by the Department to the Area 
Agencies on Aging (AAA) based on a ratio of the number of meals served 
the prior year in the AAA to the total number of meals served through out 
the state. 

(b) NSIP funds shall be used for meals which: 

( 1 ) Meet the dietary guidelines, as specified in Section 339 of the OAA 
(42 U.S.C. 3030g-21). 

(2) Are served to eligible participants. 

(3) Are served to volunteers of any age. 

(4) Follow the provisions of "Offer Versus Serve", as found in 7 CFR 
226.20(p): 

(A) Congregate meal participants may be permitted to decline items 
due to preference or medical reasons. NSIP funds are not affected when 
a participant declines menu items. 

(c) Use of NSIP funds: 

NSIP funds shall be used to purchase food used in the Elderly Nutrition 
Program. NSIP funds shall not be used to meet cost sharing or as match- 
ing funds for any other federal program. 

NOTE: Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: 42 V.S.C. 3030a and 3030g-2]; 7 CFR 226.20(p) and 250.42(c); 7 
CFR 250.42(5)(ii); and 45 CFR 92.22. 

History 

1. New section filed 1-8-2002; operative 2-7-2002 (Register 2002, No. 2). 



2. Amendment of section heading and section filed 2-26-2007; operative 
7-1-2007 (Register 2007, No. 9). 

§ 7638. Nutrition Services Requirements. 

§ 7638.1 . Requirements for Congregate Nutrition Services. 

(a) Each congregate meal provider shall: 

(1) Include procedures for obtaining the views of participants about 
the services received. 

(2) Not preclude the service of a meal to a participant who has failed 
to make a reservation when food is available. 

(b) Each congregate meal site shall meet all of the following: 

( 1 ) Have a paid staff or volunteer designated to be responsible for the 
day-to-day activities at each site, and physically be on-site during the 
time that Elderly Nutrition Program activities are taking place. 

(2) Have restrooms, lighting, and ventilation which meet the require- 
ments of the CURFFL. 

(3) Have equipment, including tables and chairs, that is sturdy and ap- 
propriate for older individuals. Tables shall be arranged to assure ease of 
access and encourage socialization. 

NOTE: Authority cited: Sections 9102 and 9105. Welfare and Institutions Code. 
Reference: 42 U.S.C. 3030g-21; and Section 1 13700 et seq.. Health and Safety 
Code. 

History 
1. New section filed 1-8-2002; operative 2-7-2002 (Register 2002, No. 2). 

§ 7638.3. Requirements for Home-Delivered Nutrition 
Services. 

Each home-delivered meal provider shall: 

(a) Develop and implement criteria to assess the level of need for 
home-delivered nutrition services of each eligible participant. 

( 1 ) An initial determination of eligibility may be accomplished by tele- 
phone. 

(2) A written assessment shall be done in the home within two (2) 
weeks of beginning meal service, and shall include an assessment of the 
type of meal appropriate for the participant in their living environment. 

(3) An older individual eligible for receiving home-delivered meals 
shall be assessed for need for nutrition-related supportive services, and 
referred as necessary. 

(4) Reassessment of need shall be determined quarterly. Such reas- 
sessment shall be done in the home of the participant at least every other 
quarter. 

(b) Provide written instructions in the language of the majority of the 
participants for handling and re-heating of the meals. 

(c) Establish a waiting list for home-delivered meals whenever the 
home-delivered meal providers are unable to provide meals to all eligi- 
ble individuals. The decision to place eligible recipients of a home-deliv- 
ered meal on a waiting list, and their position on such a list, shall be based 
on greatest need and/or in accordance with policy established by the 
home-delivered meal provider, in consultation with the AAA. 

NOTE: Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: Section 9501, Welfare and Institutions Code; and 42 U.S.C. 3030g-21. 

History 
1. New section filed 1-8-2002; operative 2-7-2002 (Register 2002, No. 2). 

§ 7638.5. Nutrition Requirements of Meals. 

(a) Compliance with dietary guidelines: 

(1 ) In accordance with Section 339 of the OAA (42 U.S.C. 3030g-21), 
each meal shall provide the following to participating individuals: 

(A) If the program provides one ( 1 ) meal per day, a minimum of one- 
third (1/3) of the in the Dietary Reference Intakes (DRIs) by the Food and 
Nutrition Board, Institute of Medicine, National Academy of Sciences 
(2006), which are incorporated by reference. 

(B) If the program provides two (2) meals per day, a minimum of two- 
thirds (2/3) of the DRIs. 

(C) If the program provides three (3) meals per day, one hundred ( 1 00) 
percent of the RDAs. 

(2) Meals shall comply with the Dietary Guidelines for Americans 
(2005. 6th.Edition) by the U.S. Department of Health and Human Ser- 
vices and the USDA, which is incorporated by reference. 
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(b) A meal analysis approved by a registered dietitian shall be done to 
ensure compliance with subsection (a) above, using either: 

( 1 ) a meal component system, or 

(2) a detailed nutritional analysis. 

(c) Food substitutions to meals originally planned must meet the re- 
quirements of this section and be approved by a registered dietitian. 

(d) Menus shall: 

( 1 ) Be planned for a minimum of four (4) weeks. 

(2) Be posted in a location easily seen by participants at each congre- 
gate meal site. 

(3) Be legible and easy to read in the language of the majority of the 
participants. 

(4) Reflect cultural and ethnic dietary needs of participants, when fea- 
sible and appropriate. 

NOTE; Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: 42 U.S.C. 3030g-21. 

History 

1. New section filed 1-8-2002; operative 2-7-2002 (Register 2002. No. 2). 

2. Amendment filed 2-26-2007; operative 7-1-2007 (Register 2007, No. 9). 

§ 7638.7. Eligibility for Nutrition Services. 

(a) Congregate Meals. Individuals eligible to receive a meal at a con- 
gregate nutrition site are: 

( 1 ) Any older individual. 

(2) The spouse of any older individual. 

(3) A person with a disability, under age sixty (60) who resides in 
housing facilities occupied primarily by older individuals at which con- 
gregate nutrition services are provided. 

(4) A disabled individual who resides at home with and accompanies 
an older individual who participates in the program. 

(b) Volunteer Meals. 

( 1 ) A volunteer under age sixty (60) may be offered a meal if doing so 
will not deprive an older individual of a meal. 

(2) A written policy for providing and accounting for volunteer meals 
shall be developed and implemented. 

(c) Home-Delivered Meals. Individuals eligible to receive a home- 
delivered meal are: 

( 1 ) Any older individual who is frail, as defined in Section 7 1 1 9 of this 
Division, and homebound by reason of illness, disability, or isolation. 

(2) A spouse of a person in subsection (c)(1) above, regardless of age 
or condition, if an assessment concludes that it is in the best interest of 
the homebound older individual. 

(3) An individual with a disability who resides at home with older indi- 
viduals if an assessment concludes that it is in the best interest of the 
homebound older individual who participates in the program. 

(4) Priority shall be given to older individuals in (c)( 1 ) above. 
NOTE: Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: 42 U.S.C. 3030g-21; and 45 CFR 1321.69. 

History 
1 . New section filed 1-8-2002; operative 2-7-2002 (Register 2002, No. 2). 

§ 7638.9. Contributions and Fees for Cost of Meals. 

(a) An eligible individual who receives a meal shall be given the op- 
portunity to contribute to the cost of the meal. 

(b) The nutrition services provider shall develop a suggested contribu- 
tion. When developing this contribution amount, the income ranges of 
the older individuals in the community and the provider's other sources 
of income shall be considered. 

(c) A sign indicating the suggested contribution for eligible individu- 
als, and the fee for guests, shall be posted near the contribution container 
at each congregate meal site. A guest fee shall cover all meal costs. 

(d) No eligible individual shall be denied participation because of fail- 
ure or inability to contribute. 

(e) The provider shall ensure that the amount of the eligible partici- 
pant's contribution is kept confidential. 

(f) The nutrition services provider shall establish written procedures 
to protect contributions and fees from loss, mishandling, and theft. Such 
procedures shall be kept on file at the provider's site. 



(g) All contributions and fees shall be identified as program income 
and used to increase the number of meals served, to facilitate access to 
such meals, and to provide nutrition-related supportive services. 

NOTE: Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: 42 U.S.C. 3O30g-21; and 45 CFR 1321.67. 

History 
1. New section filed 1-8-2002; operative 2-7-2002 (Register 2002, No. 2). 

§ 7638.1 1 . Nutrition Education Services for Participants. 

(a) Nutrition education shall be provided a minimum of four (4) times 
per year to participants in congregate and home-delivered meal pro- 
grams. Nutrition education for congregate sites is defined as demonstra- 
tions, presentations, lectures or small group discussions, all of which may 
be augmented with printed materials. Printed material may be used as the 
sole nutrition education component for the home-delivered meal partici- 
pants, as well as in conjunction with a congregate meal nutrition educa- 
tion presentation. 

(b) A registered dietitian shall provide input, review, and approve the 
content of nutrition education prior to presentation. 

(c) Nutrition education services shall be based on the particular need 
of congregate and home-delivered meal participants. An annual needs 
assessment shall be performed by the nutrition services provider to make 
this determination. 

(d) A yearly written nutrition education plan shall be developed, im- 
plemented, monitored, and kept on file by the nutrition services provider 
as required in subsection 7636.7(c) above. 

NOTE: Authority cited: Secfions 9102 and 9105, Welfare and Institutions Code. 
Reference: SecUon 9500, Welfare and Institutions Code; and 42 U.S.C. 3030g-21. 

History 
1. New section filed 1-8-2002; operative 2-7-2002 (Register 2002. No. 2). 

§ 7638.13. Nutrition Counseling Service for Participants. 

(a) Nutrition counseling service is a nutrition service which may be 
provided when feasible and appropriate. 

(b) A nutrition services provider shall have written policies and proce- 
dures, which ensure that nutrition counseling is provided only by a regis- 
tered dietitian. 

NOTE: Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: 42 U.S.C. 303()e and 3030g-21 ; and Section 2586, Business and Pro- 
fessions Code. 

History 

1. New section filed 1-8-2002; operative 2-7-2002 (Register 2002, No. 2). 

Chapter 5. Title III Programs — State 
Hearings. 

§ 7700. General Provisions. 

The Department shall provide an opportunity for a hearing only when 
both of the following conditions exist: 

(a) The issue to be appealed falls within one of the categories listed in 
this article. 

(b) All of the procedures specified in this article are strictly followed. 
NOTE: Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: 42 U.S.C. 3025(b)(5)(C) and 3027(a)(5); and 45 CFR 1321.29(c) and 
1321.35(a). 

History 

1 . Renumbering of former article 7 to Chapter 5 and renumbering of former section 
8500 to new section 7700 filed 1-29-96; operative 2-28-96 (Register 96, No. 
5). 

2. Change without regulatory effect repealing subsection (a) designator from first 
paragraph, redesignating former subsections (a)(1) and (a)(2) to new subsec- 
tions (a) and (b), and amending Noth filed 2-l()-98 pursuant to section 100, 
title 1, CaUfomia Code of Regulations (Register 98, No. 7). 

§ 7702. Definitions. 

(a) "Adverse determination" means a determination or decision by the 
Department or an AAA that corresponds to one of the issues in section 
7704. 

(b) "Appellant" means an entity who is appealing an adverse determi- 
nation. 

(c) "Applicant service provider" means an entity, in response to a so- 
licited proposal by an AAA to provide services, that submits an applica- 
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tion to provide services under a PSA plan. An entity that submits an unso- 
licited application to provide services is not an applicant under this 
section and does not have a right to request a hearing. 

(d) "Departmental Hearing Officer" means a staff member of the De- 
partment who presides over a hearing when there is an appeal. 

(e) "'Existing Service Provider" means an entity that presently is under 
contract or subgrant with an AAA to provide services under an approved 
Area plan. 

(f) "External Hearing Officer" means an attorney who is retained by 
the Department to preside over a hearing when there is an appeal and who 
is not employed by the Department in any other capacity. 

(g) "Respondent" means the entity against which the appeal is taken, 
either the Department or an AAA. 

NOTH: Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: 42 U.S.C. 3002(17), 3002(40), 3022(2), 3025(b)(5)(C) and 
3027(a)(5); and 45 CFR 1321.29(c) and 1321.35(a). 

History 

1 . Renumbering of a portion of former section 8502 to new section 7702 (subsec- 
tions (d). (f), (h). (k) and (m) of former section 8502 were renumbered to new 
sections 7105, 7115, 7117, 7140 and 7150, respectively) and subsection relet- 
tering filed 1-29-96; operative 2-28-96 (Register 96, No. 5). 

2. Change without regulatory effect amending subsection (a) filed 3-14-96 pur- 
suant to section 100, title 1, California Code of Regulations (Register 96, No. 

11). 

3. Repealer of subsections (d) and (i)-(i)(2) and subsection relettering filed 
3-14-96; operative 4-13-96 (Register 96, No. 1 1 ). 

4. Change without regulatory effect amending NOTH filed 2-10-98 pursuant to 
section 100, title 1, California Code of Regulations (Register 98, No. 7). 

§ 7704. Adverse Determinations. 

Only the actions specified below shall be considered adverse determi- 
nations that are subject to a hearing upon request: 

(a) The Department's denial of an application for designation as a PSA 
from any of the following: 

( 1 ) A unit of general purpose local government. 

(2) A region within the State recognized for area wide planning. 

(3) A metropolitan area. 

(4) An Indian reservation(s). 

(b) Any of the following actions taken by the Department against an 
AAA: 

(1) The disapproval of its Area plan or plan amendment. 

(2) The withholding, suspension, or termination of its funds, including 
cancellation of its contract. 

(3) The revocation of its designation as an AAA. 

(c) Any of the following actions taken by an AAA once the administra- 
tive remedies through the AAA have been exhausted: 

( 1 ) A reduction in the level of funding to an existing service provider 
during a contract or subgrant period. However, a reduction directly at- 
tributable to a reduction in the of funding to AAAs by the State or federal 
government shall not be considered an adverse determination. 

(2) A cancellation or termination of an existing service provider's con- 
tract or subgrant prior to the contractor's or subgrant' s expiration date. 

(3) The denial of an application to provide services from an applicant 
service provider when any of the following exist: 

(A) The presence of a conflict of interest, real or apparent, as specified 
in 45 CFR 92.36(b)(3). 

(B) The occurrence of a procedural error or omission, such as the fail- 
ure of an AAA to include a federal mandate in its solicitation request. 

(C) The lack of substantial evidence to support an AAA's action. 
NOTH: Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: 42 U.S.C. 3025(b)(5)(C), 3026(e) and 3027(a)(5); and 45 CFR 
1321.29(c) and 1321.35(a). 

History 

1 . Renumbering of former section 8504 to new section 7704 filed 1-29-96; opera- 
tive 2-28-96 (Register 96, No. 5). 

2. Change without regulatory effect repealing subsection (a) designator from first 
paragraph, redesignating former subsections (a)(l )-(a)(3)(C)3. to new subsec- 
tions (aHc)(3)(C), and amending Note filed 2-10-98 pursuant to section 100, 
title 1, California Code of Regulations (Register 98. No. 7). 



§ 7706. Notice of Adverse Determination. 

A notice of adverse determination from the Department or an AAA 
shall meet all of the following conditions: 

(a) Be in writing and delivered by either of the following methods: 

(1) Faxed with a mailed follow-up original. 

(2) Certified or overnight mail, return receipt requested. 

(b) Describe the grounds for the adverse determination in sufficient 
detail to enable the entity to respond. 

(c) Include all of the following information: 

(1) The reason(s) for the adverse determination. 

(2) The evidence on which the adverse determination is based. 

(3) The effective date of the adverse determination. 

(4) The legal or contractual citation upon which the adverse determi- 
nation is based. 

(5) A citation to, or copy of, the hearing process to be followed, includ- 
ing the entity's right to a hearing and the time period in which to request 
a hearing. 

(6) In addition, an AAA shall include in its final notice of adverse de- 
termination to an existing service provider or an applicant service provid- 
er a statement that all appeal procedures have been exhausted. 

NOTE: Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: 42 U.S.C. 3025(b)(5)(C) and 3n27(a)(5); and 45 CFR 1321 .29(c) and 
1321.35(a). 

History 

1 . Renumbering of former section 8506 to new section 7706 filed 1-29-96; opera- 
tive 2-28-96 (Register 96, No. 5). 

2. Change without regulatory effect amending subsection (a)(1)(B) filed 
1 0-28-96 pursuant to section 1 00, title 1 . California Code of Regulations ( Reg- 
ister 96, No. 44). 

3. Change without regulatory effect repealing subsection (a) designator from first 
paragraph, redesignating former subsecfions (a)(l)-(a)(3)(F) to new subsec- 
tions (a)-(c)(6), and amending NoTi-; filed 2- 1 0-98 pursuant to section 1 00, title 
1, California Code of Regulations (Register 98, No. 7). 

§ 7708. Request for a Hearing with the Department. 

(a) An existing service provider or applicant service provider shall ex- 
haust all levels of the AAA' s appeal process prior to requesting a hearing. 

(b) All requests for hearing shall be: 

(1) In writing and addressed to the Director, California Department of 
Aging, 1600 K Street, Sacramento, California 95814. A copy of the re- 
quest shall be sent to the AAA, if applicable. 

(2) Sent by fax, followed by a mailed original, or certified or overnight 
mail, return receipt requested. 

(c) In the request, the appellant shall set forth all of the following: 

(1) The issue as stated in section 7704, that is the basis for the hearing 
request. 

(2) A full statement of the reason(s) for the request and the appellant's 
position regarding the issue. 

(3) A summary of the pertinent facts, applicable law, or regulations in 
support of its request. 

(d) Along with the written request specified in (c), an appellant shall 
submit the following attachments: 

(1) A copy of the notice of adverse determination. 

(2) An existing service provider or applicant service provider shall 
also submit a copy of the AAA's procedures and all documentation and 
decisions developed as the appeal procedures were exhausted. 

NOTE: Authority cited: Secfions 9102 and 9105, Welfare and Institutions Code. 
Reference: 42 U.S.C. 3025(b)(5)(C) and 3027(a)(5); and 45 CFR 1321 .29(c) and 
1321.35(a). 

History 

1 . Renumbering of former section 8508 to new section 7708 filed 1-29-96; opera- 
tive 2-28-96 (Register 96, No. 5). 

2. Change without regulatory effect amending subsection (b)(2) filed 10-28-96 
pursuant to section 100, title 1 , California Code of Regulations (Register 96, No. 
44). 

3. Change without regulatory effect amending Noti. filed 2-10-98 pursuant to 
section 100, title 1, California Code of Regulations (Register 98, No. 7). 

§ 7710. Deadline for Requesting a Hearing. 

(a) An existing service provider or applicant service provider shall 
submit its written request for hearing to the Department within 30 calen- 
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dar days from the date of receipt of the AAA's final adverse determina- 
tion. 

(b) All other appellants shall submit their written request within 30 
days of receipt of the Department's notice of adverse determination. 
NOTE: Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: 42 U.S.C. 3025(b)(5)(C) and 3027(a)(5); and 45 CFR 1321.29(c) and 
1321.35(a). 

History 

1 . Renumbering of former section 85 1 to new section 77 1 filed 1 -29-96; opera- 
tive 2-28-96 (Register 96. No. 5). 

2. Change without regulatory effect amending N(rri-: tiled 2-10-98 pursuant to 
section 100, title 1, California Code of Regulations (Register 98, No. 7). 

§ 7712. Granting or Denial of a Request for a Hearing. 

(a) Within 5 calendar days of receipt of a request for a hearing, the Di- 
rector shall review the request and take one of the following actions: 

(1) Grant the request, if the appellant has followed all procedures and 
the Director has determined the issue is one of those specified in section 
7704. and appoint one of the following to preside over the hearing: 

(A) An external hearing officer when the appellant is appealing an ad- 
verse determination by the Department. 

(B) A departmental hearing officer(s) when the appellant is appealing 
an adverse determination by an AAA. 

(2) Deny the request if the appellant has not followed all procedures 
or the Director has determined that the issue is not one of those specified 
in section 7704. A written denial explaining the reasons for the action 
shall be mailed to the appellant. 

(b) The granting of a hearing shall not stay the effective date of the pro- 
posed adverse determination until a final decision is rendered, unless ei- 
ther of the following circumstances exist: 

(1) Federal law or regulation requires that the action be stayed. 

(2) The Department, based upon the particular situation determines 
that a stay is warranted. In making its determination, the Department 
shall consider such factors as the reasons for the adverse determination 
and the effect of the adverse determination on the provision of services 
to older individuals residing in the PSA. 

(c) The hearing officer, in conjunction with the Department shall: 

( 1 ) Unless a later date is mutually agreed upon by all parties, schedule 
the hearing for no later than either of the following: 

(A) Ten calendar days from the date the request for a hearing is granted 
by the Director, when there is an immediate threat to the public's health, 
safety or general welfare. 

(B) Twenty calendar days from the date the request for a hearing is 
granted by the Director, when there is no immediate threat to the public's 
health, safety or general welfare. 

(2) Provide written notice of the hearing via fax, followed by a mailed 
original, or certified or overnight mail, return receipt requested, to the ap- 
pellant and the respondent. The notice of hearing shall specify the loca- 
tion, date, and time of the hearing. 

NOTE: Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: 42 U.S.C. 3025(b)(5)(C) and 3027(a)(5); and 45 CFR 1321.29(c) and 
1321.35(a). 

History 

1 . Renumberins and amendment of former section 85 1 2 to new section 7712 filed 
1-29-96; operative 2-28-96 (Register 96, No. 5). 

2. Change without regulatory effect amending subsection (c)(2) filed 10-28-96 
pursuant to section 100, title 1 , California Code of Regulations (Register 96, No. 
44). 

3. Change without regulatory effect amending Noti-. filed 2-10-98 pursuant to 
section 100, title 1, California Code of Regulations (Register 98, No. 7). 

§ 7714. Hearing Officer Function and Authority. 

(a) The hearing officer's primary function shall be to determine either, 
or both, of the following. Whether the: 

(1) Adverse determination being appealed violates the provisions of 
the Area Plan, department or area agency policies, contract, or grant 
terms, rules, laws, regulations, or procedural due process. 

(2) Selection of a bidder was arbitrary, capricious, grossly erroneous, 
or an abuse of discretion. 



(b) The hearing officer's authority and power shall include, but not be 
limited to, all of the following: 

( 1 ) Holding conferences, including pre-hearing conferences, to settle, 
simplify, or fix the issue in a proceeding, or to consider other matters that 
may aid in the expeditious disposition of the proceedings. 

(2) Requiring parties to state their position with respect to the various 
issue(s) in the proceeding. 

(3) Directing the parties to exchange their evidentiary exhibits and wit- 
ness lists, and narrative summaries of their expected testimony, either 
prior to or during the hearing. 

(4) Determining the order of evidentiary presentation. 

(5) Deciding procedural matters. 

(6) Regulating the course of the hearing, including the location, date, 
and time. 

(7) Examining witnesses. 

(8) Fixing the limits for submission of written documents. 

(9) Taking any action authorized by this hearing procedure. 

(10) Recording the hearing. 

(c) The hearing officer shall do all of the following: 

( 1 ) Conduct a fair and impartial hearing. 

(2) Take all necessary actions to avoid delay. 

(3) Maintain decorum. 

(d) Strict rules of evidence shall not be applicable to hearings pursuant 
to this article. However, the scope of testimony shall be relevant to the 
issue(s) identified in the written request for hearing. 

(e) The Department may terminate the hearing process if the parties 
negotiate a written agreement which resolves the issue(s). 

Note; Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: 42 U.S.C. 3025(b)(5)(C) and 3027(a)(5); and 45 CFH 1321.29(c) and 
1321.35(a). 

History 

1 . Renumbering of former section 8514 to new section 7714 filed 1-29-96; opera- 
tive 2-28-96 (Register 96, No. 5). 

2. Change without regulatory effect amending Note filed 2-10-98 pursuant to 
section 100, title 1, California Code of Regulations (Register 98, No. 7). 

§ 7716. Decision of the Hearing Officers. 

(a) The hearing officer(s) shall prepare a written proposed decision 
which shall include findings of fact and conclusions based thereon and 
a recommended proposed decision to the Director. The proposed deci- 
sion shall be forwarded to the Director within 10 calendar days from the 
close of the hearing. 

(b) The Director shall review and consider the proposed decision and 
take one of the following actions: 

(1) Adopt the proposed decision as the final decision. 

(2) Modify the proposed decision as the final decision. 

(3) Write a new final decision. 

(4) Remand the proposed decision to the hearing officer(s). 

(c) The Director shall notify the parties in writing by certified or over- 
night mail, return receipt requested, of the final decision within ten calen- 
dar days from the date that the proposed decision was submitted to the 
Director. 

(d) Each final decision shall include either of the following, as appro- 
priate: 

( 1 ) A statement that the Director' s decision is final and no other admin- 
istrative remedies are available. 

(2) An explanation of the appellant's right pursuant to federal law and 
regulation to appeal the decision to the Commissioner or Assistant Secre- 
tary. 

Note: Authority cited: Secdons 9102 and 9105, Welfare and Institutions Code. 
Reference: 42 U.S.C. 3025(b)(5)(C) and 3027(a)(5); and 45 CFR 1321.29(c) and 
1321.35(a). 

History 

1 . Renumbering of former section 85 1 6 to new section 7716 filed 1 -29-96; opera- 
tive 2-28-96 (Register 96, No. 5). 

2. Change without regulatory effect amending subsection (c) filed 10-28-96 pur- 
suant to secUon 100, title 1, California Code of Regulations (Register 96, No. 
44). 

3. Change without regulatory effect amending Note filed 2-10-98 pursuant to 
section 100, fitle 1, California Code of Regulations (Register 98, No. 7). 
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Chapter 6. 



Office of the State Long-Term 
Care Ombudsman 



Article 1. Long-Term Care Ombudsman 
Program Provisions 



§ 801 0. Posting of Notice. 

(a) The Ombudsman Notice shall be prominently posted by the licens- 
ee in one or more publicly accessible locations in the long-term care fa- 
cility. It shall be in plain view of, and readable by, patients and residents 
in the long-term care facility, and of all persons visiting the facility. This 
includes individuals confined to wheelchairs. 

(b) The Ombudsman Notice shall be in the form approved by the Of- 
fice. The licensee shall not modify, reduce, cover, or take any action that 
detracts from or denigrates the approved Ombudsman Notice. 

NOTH: Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: Section 9718, Welfare and Institutions Code. 

History 

1 . Renumbering of former Chapter 2 to new Chapter 6 filed 1-29-96; operative 
2-28-96 (Register 96, No. 5). 

2. Change without regulatory effect amending Note filed 2-10-98 pursuant to 
section 100, title 1, California Code of Regulations (Register 98, No. 7). 



Article 2. Ombudsman Duties 



(a) Willfully prevent, impede, or interfere with entry into a long-term 
care facility by duly authorized representatives of the Office in the lawful 
exercise of their responsibilities. 

(b) Willfully prevent or interfere with the interviewing of complain- 
ants, patients, residents, or witnesses by representatives of the Office in 
their investigation and resolution of complaints. This includes interfer- 
ence with the maintenance of confidentiality when requested by com- 
plainants, witnesses, patients or residents. 

(c) Willfully prevent or interfere with the examination or copying of 
patients' or residents' inedical or personal records requested under Sec- 
tion 9724 of the Welfare and Institutions Code, or other records neces- 
sary to carry out the responsibilities of the Office requested under Section 
9723 of the Welfare and Institutions Code. 

(d) Willfully discriminate, discipline, or retaliate against any em- 
ployee, patient, resident, or volunteer in a long-term care facility for any 
communication made, or information given, to aid the Office in carrying 
out its duties and responsibilities. This subdivision does not apply to any 
communication made, or information given or disclosed, that was done 
maliciously or without good faith. 

(e) Willfully prevent, impede, or interfere in any other way with the 
work of duly authorized representatives of the Office in the investigation 
and resolution of complaints. 

NOTE: Authority cited: Sections 9102 and 910.5, Welfare and Institutions Code. 
Reference: Sections 9715, 9720, 9722, 9723, 9724, 9725, 9730 and 9732. Welfare 
and Institutions Code. 

History 

1. New section filed 5-7-87; operative 6-6-87 (Register 87. No. 20). 

2. Change without regulatory effect amending Noth filed 2-10-98 pursuant to 
section 100, title 1, California Code of Regulations (Register 98, No. 7). 



§ 8020. Facility Entry. 

(a) Any ombudsman coordinator, designated ombudsman, or other 
representative of the Office of the State Long-Term Care Ombudsman 
(hereinafter "Office") shall have the right of entry to any long-term care 
facility, as defined under Section 9701(a) of the Welfare and Institutions 
Code, to carry out the responsibilities of the Office as provided in Section 
9722 of the Welfare and Institutions Code. The State Long-Term Care 
Ombudsman deems necessary and reasonable hours for such facility 
entry to be between 7:00 a.m. and 10:00 p.m. seven days a week. 

(b) Entry by ombudsmen between 10:00 p.m. and 7:00 a.m. shall be 
made after a request is made to, and after express authorization is re- 
ceived from, the State Long-Term Care Ombudsman or his/her desig- 
nated representative. The substate ombudsman coordinator, as defined 
under Section 9701(e) of the Welfare and Institutions Code, shall notify 
the State Long-Term Care Ombudsman of any planned entry and shall 
describe the circumstances making the entry necessary. If the State 
Long-Term Care Ombudsman or his/her designated representative is un- 
available, authorization for such entry may be given by the substate om- 
budsman coordinator, followed by notice to the State Office and a de- 
scription of the circumstances making the entry necessary. 

NOTE: Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: Secfions 9701 and 9722, Welfare and Insdtufions Code. 

History 

1. New section filed 5-7-87; operative 6-6-87 (Register 87, No. 20). 

2. Change without regulatory effect amending subsecfion (b) and Note filed 
2-10-98 pursuant to secfion 100, title 1 , California Code of Regulations (Regis- 
ter 98, No. 7). 



Article 3. Violations and Enforcement 



§ 8040. Interference with Actions of Office. 

No licensee, employee, agent or other person connected with a long- 
term care facility shall willfully interfere with any lawful action of the Of- 
fice. Violations of this Section may be the basis for the assessment of a 
civil penalty under Section 8045. No person shall: 



§ 8045. Civil Penalty. 

(a) Any person who willfully interferes with any lawful action of the 
Office, including, but not limited to. the actions specified under Sections 
8010 and 8040 of this Article, is subject to a civil penalty not exceeding 
one thousand dollars ($1,000) to be assessed by the Director of Aging. 
In fixing the amount of the civil penalty to be imposed for willful interfer- 
ence, the Director of Aging shall consider: 

( 1 ) The extent to which the provisions of the applicable statutes or reg- 
ulations were violated. 

(2) The "Good Faith" exercised by the licensee or other person con- 
nected with the long-term care facility. Indications of good faith include 
awareness of the applicable statutes and regulations, reasonable dili- 
gence in complying with such requirements, and any other mitigating 
factors in favor of the licensee or other person connected with the long- 
term care facility. 

(3) Any prior history of willful interference by the licensee or other 
person connected with the long-term care facility. 

(b) If a licensee or other person connected with the long-term care fa- 
cility does not wish to contest the civil penalty he/she may transmit to the 
Department, within ten business days after service of the assessment, the 
full amount of the civil penalty assessed. 

(c) If the licensee or other person connected with the long-term care 
facility fails to respond within ten business days after service of the 
assessment, an action shall be initiated by the Director of Aging in the 
Municipal Court, Small Claims Court Division in the jurisdiction in 
which the facility is located, to collect the assessed penalties. 

Office of the State Long-Term Care Ombudsman staff or substate 
Ombudsman Coordinators shall file the action on behalf of the Director 
of Aging and appear for the Director of Aging to collect the penalties un- 
der this Subsection. 

Actions appealed to the Superior Court shall be represented by the At- 
torney General's Office under Section 9713 of the Welfare and Institu- 
tions Code. 

NOTE: Authority cited: Sections 9102 and 9105, Welfare and Institutions Code. 
Reference: Sections 9713, 9732, Welfare and Institutions Code. 

History 
1. New section filed 5-7-87; operadve 6-6-87 (Register 87, No. 20). 
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2. Change without regulatory effect amending NoTi-; filed 2-10-98 pursuant to 
section 100, title 1, California Code of Regulations (Register 98. No. 7). 



Chapter 4. Planning and Service Areas 
(PSAs) and Area Agencies on Aging (AAAs) 



Article 7. Title III Programs — State Hearings 

§ 8500. General Provisions. 

NoTH: Authority cited: Sections 9303 and 9306.4, Welfare and Institu- 
tions Code. Reference: Section 9301, Welfare and Institutions Code; 42 
U.S.C. 3025(b)(5)(C) and 3027(a)(5); and 45 CFR 1321. 29(c) and 
1321.35(a). 

History 

1 . New Chapter 4, article 7 (sections 8500-8516) and section filed 3-14-95; op- 
erative 4-13-95 (Register 95, No. 11). 

2. Repealer of Chapter 4, renumbering of former article 7 to new Chapter 5, and 
renumbering of former section 8500 to section 7700 filed 1-29-96; operative 
2-28-96 (Register 96, No. 5). 



§ 8502. Definitions. 

NOTH; Authority cited: Sections 9303 and 9306.4, Welfare and Institutions Code. 
Reference: Sections 9101, 9108, 9109 and 9301, Welfare and Institutions Code: 
42 U.S.C. 3002(17), 3002(40), 3022(2), 3025(b)(5j(C) and 3027(a)(5); and 45 
CFR 1321.29(c) and 1321.35(a). 

History 

1 . New section filed 3-14-95; operative 4-13-95 (Register 95, No. 1 1 ). 

2. Renumbering of a portion of former section 8502 to new section 7702 (subsec- 
tions (d), (f), (h), (k) and (m) of former section 8502 were renumbered to new 
sections 7105, 7115, 7117, 7140 and 7150, respecUvely) filed 1-29-96; opera- 
tive 2-28-96 (Register 96, No. 5). 

§ 8504. Adverse Determinations. 

NOTH: Authority cited: Sections 9303 and 9306.4, Welfare and Institutions Code. 
Reference: Section 9301 , Welfare and Institutions Code; 42 U.S.C. 3025(b)(5)(C), 
3026(e) and 3027(a)(5); and 45 CFR 1321.29(c) and 1321.35(a). 

History 

1 . New section filed 3-14-95; operative 4-13-95 (Register 95, No. 1 1 ). 

2. Renumbering of former section 8504 to new section 7704 filed 1-29-96; opera- 
tive 2-28-96 (Register 96, No. 5). 

§ 8506. Notice of Adverse Determination. 

NOTE: Authority cited: Sections 9303 and 9306.4, Welfare and Institutions Code. 
Reference: Section 9301, Welfare and Institutions Code; 42 U.S.C. 3025(b)(5)(C) 
and 3027(a)(5); and 45 CFR 1321.29(c) and 1321.35(a). 



History 

1. New section filed 3-14-95; operafive 4-13-95 (Register 95, No. 11). 

2. Renumbering of former section 8506 to new section 7706 filed 1-29-96; opera- 
tive 2-28-96 (Register 96. No. 5). 

§ 8508. Request for a Hearing with the Department. 

NOTE; Authority cited: Sections 9303 and 9306.4, Welfare and Institutions Code. 
Reference: Section 9301. Welfare and Institutions Code; 42 U.S.C. 3025(b)(5)(C) 
and 3027(a)(5); and 45 CF"R 1321.29(c) and 1321.35(a). 

History 

1 . New section filed 3-14-95; operative 4-13-95 (Register 95, No. 1 1 ). 

2. Renumbering of former section 8508 to new section 7708 filed 1-29-96: opera- 
tive 2-28-96 (Register 96. No. 5). 

§ 8510. Deadline for Requesting a Hearing. 

NOTE: Authority cited: Sections 9303 and 9306.4, Welfare and Institutions Code. 
Reference: Section 9301. Welfare and Institutions Code; 42 U.S.C. 3025(b)(5)(C) 
and 3027(a)(5); and 45 CFR 1321.29(c) and 1321.35(a). 

History 

1. New .section filed 3-14-95; operative 4-13-95 (Register 95, No. 11). 

2. Renumbering of former section 85 1 to new section 77 1 filed 1 -29-96; opera- 
tive 2-28-96 (Register 96, No. 6). 

§ 8512. Granting or Denial of a Request for a Hearing. 

NOTE: Authority cited: Sections 9303 and 9306.4, Welfare and Institutions Code. 
Reference: Section 9301, Welfare and Institutions Code; 42 U.S.C. 3025(b)(5)(C) 
and 3027(a)(5); and 45 CFR 1321.29(c) and 1321.35(a). 

History 

1 . New section filed 3-14-95; operative 4-13-95 (Register 95, No. 1 1 ). 

2. Renumbering of former section 85 1 2 to new section 77 1 2 filed 1 -29-96; opera- 
tive 2-28-96 (Register 96, No. 5). 

§ 8514. Hearing Officer Function and Authority. 

NOTE: Authority cited: Sections 9303 and 9306.4, Welfare and Institutions Code. 
Reference: Section 9301, Welfare and Insritutions Code; 42 U.S.C. 3025(b)(5)(C) 
and 3027(a)(5); and 45 C¥R 1321.29(c) and 1321.35(a). 

History 

1 . New section filed 3-14-95; operative 4-13-95 (Register 95, No. 1 1 ). 

2. Renumbering of former section 8514 to new section 7714 filed 1-29-96; opera- 
tive 2-28-96 (Register 96, No. 5). 

§ 8516. Decision of the Hearing Officers. 

NOTE: Authority cited: Sections 9303 and 9306.4, Welfare and Institutions Code. 
Reference: Section 9301 , Welfare and Institutions Code; 42 U.S.C. 3025(b)(5)(C) 
and 3027(a)(5); and 45 CFR 1321.29(c) and 1321.35(a). 

History 

1 . New section filed 3-14-95; operative 4-13-95 (Register 95, No. 1 1 ). 

2. Renumbering of former section 8516 to new section 7716 filed 1-29-96; opera- 
tive 2-28-96 (Register 96, No. 5). 
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Client. 




§41514. 


Department. 




§41515. 


Director. 




§41515.1. 


Disability. 




§41515.2. 


Disfiguring. 




§41516. 


Expert Physician. 




§41516.1. 


Full Medi-Cal Benefits. 




§41516.3. 


Function. 




§41517. 


Hearing Officer. 




§41517.3. 


Life Threatening. 




§41517.5. 


Malignant Neoplasm. 




§41517.7. 


Medical Therapy Program. 




§41518. 


Medically Necessary Benefits. 




§41518.2. 


Mental Disorder. 




§41518.3. 


Mental Retardation. 




§41518.4. 


Monitoring. 




§41518.5. 


Normal. 




§41518.6. 


Orthodontic Screening Program. 




§41518.7. 


Physical. 




§41518.8. 


Primitive Reflexes. 




§41518.9. 


Rehabilitation Services. 




§41519. 


Sliding Fee Scale. 
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Division 2. Department of Social 
Services — Department of Health Services 



Part 1 . Department of Social 

Services — Manuals of Policies and 

Procedures 

The Department of Social Services and the Department of Health Ser- 
vices have adopted and filed with the Secretary of State the regulations 
hereinafter listed, together with various additions, amendments, and re- 
pealers thereof adopted and filed from time to time. These regulations 
are, for the present, separately published, not as part of the California Ad- 
ministrative Code. 

Information concerning the regulations may be obtained, and the man- 
uals may be purchased, from the Department of Social Services, 744 
P Street, Sacramento, California 95814. Copies are on file and available 
for public use in the office of the welfare department of each county. 
Some public libraries have them. 

A list of rules so compiled and published follows: 

MANUALS OF POLICIES AND PROCEDURES 

Eligibility and Assistance Standards 

Fiscal Management and Control 

Food Stamp Regulations 

Operations 

*Social Service Standards 

Specialized Programs 

'■Specialized Social Services and Related Programs 

Staff Development and Training 

Statistical Reports 

DEPARTMENT BULLETINS 

Department bulletins are not compiled in booklet form. Individual bul- 
letins are sent to holders of the manual to which the bulletin applies. 



*Department of Health adopts and files these regulations, purchase requests are 
filled by Department of Health, 714 P Street, Sacramento, CA 95184. 

Part 2. Health and Welfare 

Agency — Department of Health Services 

Regulations 



Subdivision 1. Health and Welfare Agency 



Chapter 1 . Displaced Homemakers 
Programs 



Article 1. Definitions 



§10001. Barriers. 

"Barriers" means conditions or circumstances which interfere with 
achievement of independence and self-sufficiency. Barriers include, but 
are not limited to, the following conditions or circumstances: 

(a) Lack of job skills. 

(b) Health problems (physical, mental, or emotional). 

(c) Handicap. 

(d) Financial problems. 

(e) Legal problems. 



(0 Age. 

(g) Inadequate housing. 

(h) Inadequate child or family care. 

(i) Poor work attitudes. 

(j) Lack of transportation. 

(k) Lack of education, including language problems. 
NOTE: Authority cited for Chapter 1 (Sections 10001-10046, not consecutive): 
Sections 7310, 7312, 7330 and 7332, Govemmenl Code. Reference: Sections 
7300-7314 and 7320-7335, Government Code. 

History 
1. New Chapter 1 (Articles 1-4; Sections 10001-10046. not consecutive) filed 

6-7-78; effective thirtieth day thereafter (Register 78, No. 23). 

§10002. Barrier Reduction. 

"Barrier reduction" means reducing the effect a barrier has over a per- 
son' s ability to attain independence and self-sufficiency, as measured by 
progress toward goal attainment. 

§10003. Barrier Removal. 

"Barrier removal" means the elimination of identifiable barriers which 
preclude independence and self-sufficiency. 

§10004. Depended on Income. 

"Depended on income" means relied on such income in order to meet 
expenses for necessities, including, but not limited to. shelter, food, 
clothing, and transportation. 

§10005. Family Member. 

"Family member" means a spouse, grandparent, parent, child, brother, 
or sister, including adoptive, step, and foster relationships. 

§10006. Gainfully Employed. 

"Gainfully employed" means that within the preceding 30 days before 
application for services, the displaced homemaker has met either of the 
following standards: 

(a) Worked more than an average of 20 hours per week. 

(b) Earned more than 50 percent of the applicable minimum wage had 
the displaced homemaker been working full time during that 30-day pe- 
riod. 

§10007. Healthy. 

"Healthy" means the absence or sufficient control of disease or infir- 
mity so that an individual is able to pursue those activities which lead to 
independence and self-sufficiency. 

§ 10008. Independence and Self-Sufficiency. 

"Independence and self-sufficiency" refers to a determination on an 
individual basis that the identified and recorded needs of a displaced 
homemaker have been met. 

§ 10009. Job Training. 

"Job training" means a planned, systematic sequence of formal in- 
struction or other learning experience on an individual or group basis un- 
der competent supervision which is designed to impart skills, knowledge, 
or abilities to prepare individuals for suitable employment, and planned 
follow-up or evaluation to measure results. 

§ 10010. Severe Social or Economic Circumstances. 

"Severe social or economic circumstances" include, but are not lim- 
ited to: 

(a) Significant lack of work experience outside the home. 

(b) Extensive number of years exclusively as a homemaker. 

(c) Low education level achieved and its relationship to jobs in the la- 
bor market. 

(d) Insufficient financial resources — assets and outside income. 

(e) Poor general state of health — physical, mental, and emotional. 
(0 Substantial economic dependency on a family member's previous- 
ly available income. 



Page 175 



(4-1-90) 



§ 10021 



BARCLAYS CALIFORNIA CODE OF REGULATIONS 



Title 22 



Article 2. Priority for Services for Eligible 
Participants 

§ 1 0021 . Priority for Services for Eligible Participants. 

Priority for services for eligible participants shall be given to persons 
who are most recently displaced homemakers, who have spent the great- 
est number of years working solely as a homemaker, who have the most 
severe social or economic circumstances, and who can most benefit from 
the services offered by the Displaced Homemaker Center. 

Article 3. Stipends for Job Training 

§ 1 0031 . Stipend Eligibility. 

A displaced homemaker participating in approved job training pro- 
grams authorized by Section 7306 of the Government Code for the Ala- 
meda County Displaced Homemaker Center or by Section 7326 of the 
Government Code for the Los Angeles County Displaced Homemaker 
Center is eligible for monthly stipends during the course of training if all 
of the following criteria are met: 

(a) The individual is a displaced homemaker as defined by Section 
730 1 of the Government Code for the Alameda County Displaced Home- 
maker Center, or by Section 7321 of the Government Code for the Los 
Angeles County Displaced Homemaker Center, and is participating in an 
approved job training program. 

(b) The individual needs job training in order to become employed and 
is willing and able to work upon completion of training. 

(c) The individual does not have any combination of savings and 
checking accounts totaling $25,000 or more. 

(d) The individual's monthly family income during the 30-day period 
preceding entry into job training does not exceed the amount of income 
as shown in the Stipend Table set forth in Section 10032 of these regula- 
tions in the case of the Alameda County Displaced Homemaker Center, 
or set forth in Section 10033 of these regulations in the case of the Los 
Angeles County Displaced Homemaker Center. 

§ 10032. Stipend Table: Alameda County. 

Displaced homemakers eligible for stipends under Section 10031 of 
these regulations shall be paid in accordance with the following Stipend 
Table for the Alameda County Displaced Homemaker Center: 

STIPEND TABLE: ALAMEDA COUNTY 



§ 10033. Stipend Table: Los Angeles County. 

Displaced homemakers eligible for stipends under Section 10031 of 
these regulations shall be paid in accordance with the following Stipend 
Table for the Los Angeles County Displaced Homemaker Center: 

STIPEND TABLE: LOS ANGELES COUNTY 









Family size 






I 


2 


3 or more 


Monuuy ramiiy 










income 


Maximum 


Maximum 


Maximum 






stipend 


stipend 


stipend 






=$245 ♦ 


=$322 *♦ 


=$369 =^f 


$0-200 




$245 


$322 


$369 


201-250 




244-195 


321-272 


368-319 


251-300 




194-145 


271-222 


318-269 


301-350 




144-95 


221-172 


268-219 


351-400 




94-45 


171-122 


218-169 


401-450 




44-0 


121-72 


168-119 


451-500 






71-22 


118-69 


501-550 






21-0 


68-19 


551-569 








18-0 



* Stipend amounts ai-e determined by ( 1 ) locating the individual's monthly family 

income, (2) reading across to the appropriate family size, and (3) subtracting the 
monthly family income from the maximum stipend allowed. 

• Family size does not include family member upon whom the displaced home- 
maker has depended if that family member is no longer living with the displaced 
homemaker. 

♦ Stipends are computed by taking the Lower Living Standard Income Level for 
a four-person family published by U.S. Department of Labor, Bureau of Labor 
Statistics, as adjusted for metropolitan differences and for family size, and mul- 
tiplying the result as follows: family of one: 73 percent; family of two: 60 per- 
cent; and family of three or more: 50 percent. 









Family size • 






1 


2 


3 or more 


A/priff.A/ f„,r,;l„ 










income 


Maximum 


Maximum 


Maximum 






stipend 


stipend 


stipend 






^$237 - 4 


=*3ii='=* 


=$355 -♦ 


$0-200 




$237 


$311 


$355 


201-250 




236-187 


310-261 


354-305 


251-300 




186-137 


260-211 


304-255 


301-350 




136-87 


210-161 


254-205 


351-100 




86-37 


160-111 


204-155 


401-450 




36-0 


110-61 


154-105 


451-500 






60-11 


104-55 


501-550 






10-0 


54-5 


551-555 








4-0 



* Stipend amounts are determined by (1 ) locating the individual's monthly family 

income, (2) reading across to the appropriate family size, and (3) subtracting the 
monthly family income from the maximum stipend allowed. 

• FaiTiily size does not include family member upon whom the displaced home- 
maker has depended if that family member is no longer living with the displaced 
homemaker. 

♦ Stipends are computed by taking the Lower Living Standard Income Level for 
a four-person family published by U.S. Department of Labor, Bureau of Labor 
Statistics, as adjusted for metropolitan differences and for family size, and mul- 
tiplying the result as follows: family of one: 75 percent; family of two: 60 per- 
cent: and family of three or more: 50 percent. 

§10034. Monthly Family Income. 

(a) "Monthly family income" means the sum of all monies received 
during the 30 days preceding application for services at the Displaced 
Homemaker Center, or for job training purposes, during the 30-day peri- 
od preceding entry into job training. 

(b) "Monthly family income" includes gross wages or salary received 
and other income received from any source including, but not Hmited to, 
net rents, social security benefits, welfare grants, insurance policy annui- 
ties, stock dividends, interest, pensions, court-ordered spousal support 
or child support, and unemployment insurance benefits. 

(c) "Monthly family income" does not include income, except for 
court-ordered spousal or child support, received from the family mem- 
ber upon whom the displaced homemaker had depended prior to becom- 
ing a displaced homemaker. 

§ 10035. Duration of Stipend Payments. 

If an individual is eligible for a monthly stipend and the individual con- 
tinues to certify to pardcipation in approved job training on a monthly ba- 
sis, stipends shall be paid throughout the period of approved training. The 
average duration of the period of approved training for all individuals 
shall be three (3) months. 

§ 1 0036. Use of Stipends. 

The stipend is intended both as an incentive to participate in job train- 
ing and a means to offset training-related expenses. The stipend is not 
intended to support fully the individual while in training status. 

§10037. Attendance. 

Displaced homemakers in approved job training status shall be paid 
the stipend only for those days actually attended. 

§10038. Overpayments. 

(a) The Displaced Homemaker Center shall be responsible for recov- 
ery of overpayments. 

(b) Any individual who is overpaid any amount of stipends is liable for 
the amount overpaid unless all of the following conditions exist: 

(1) The overpayment was not due to fraud, misrepresentation, or wil- 
lful nondisclosure by the individual. 

(2) The overpayment was received without fault by the individual. 
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(3) The recovery of the overpayment would be against equity and good 
conscience. 

(c) If the Displaced Homemaker Center determines that an overpay- 
ment should be recovered, the amount of the overpayment shall be offset 
from the individual's monthly stipend until satisfied. If the overpayment 
cannot be recovered by offset, the displaced homemaker shall make resti- 
tution. 



SUDING FEE SCHEDULE: LOS ANGELES COUNTY 



Article 4. Sliding Fee Schedule: Workshops 

§10041. Workshops. 

Workshops at the Displaced Homemaker Center shall be held on a va- 
riety of topics to assist the displaced homemaker in attaining identified 
goals. These topics shall include, but are not limited to, health care, legal 
rights, money management and self-awareness. 

§ 1 0042. Criteria for Payment of Fees. 

A displaced homemaker shall have to pay a fee for each workshop at- 
tended if his or her family size and monthly family income fall within the 
standards set forth in the sliding fee schedule set forth in Section 10045 
of these regulations for Alameda County, or in Section 10046 of these 
regulations for Los Angeles County. The Displaced Homemaker Center 
may, if a demonstrated change in a participant's monthly family income 
so warrants, reassess the fees charged for workshop participation. 

§ 10043. Referral— Non-Charging of Fees. 

Fees shall not be charged by the Displaced Homemaker Center for re- 
ferral of displaced homemakers to other agencies for the purpose of ob- 
taining services. 

§ 10044. Identification and Use of Fees Collected. 

Fees collected from participants shall be identified as income received 
from service programs and shall be expended only for the development 
and provision of such service programs as are designed to meet the spe- 
cific needs of displaced homemakers and as are authorized under Section 
7309 of the Government Code for Alameda County, or under Section 
7329 of the Government Code for Los Angeles County. 

§ 10045. Sliding Fee Schedule: Alameda County. 

The sliding fee schedule for each workshop attended at the Alameda 
County Displaced Homemaker Center shall be as follows: 

SLIDING FEE SCHEDULE: ALAMEDA COUNTY 



Amount 
of 
Fee 




Family size • 




1 


2 3 


4 or more 


No fee 
$1 
$2 
$3 


$0-537 *♦ 
538-738 
739-910 
911- 


$0-537 * ♦ $0-738 * ♦ 
538-738 739-910 
739-910 911-1074 
911- 107!^- 


$0-910** 
911-1074 
1075-1256 
1257- 



*The dollar amounts listed above represent the displaced homemaker's monthly 
family income, as defined in Section 10034 of these regulations. 

• Family size does not include family member upon whom the displaced home- 
maker has depended if that family member is no longer living with the displaced 
homemaker. 

♦ The range of dollar amounts listed above is based on 100% of the Lower Living 
Standard Income Level for a four-person family published by U.S. Department 
of Labor, Bureau of Labor Statistics, as adjusted for metropolitan differences 
and for family size. 

§ 10046. Sliding Fee Schedule: Los Angeles County. 

The sliding fee schedule for each workshop attended at the Los An- 
geles County Displaced Homemaker Center shall be as follows: 









Family 


size 




Amount 
of 
Fee 


1 




2 


3 


4 or more 


No fee 

$1 

$2 
$3 


$0-518' 
519-710 
711-877 
87a- 


•'^ 


SOSIS * ♦ 
51^710 
711-877 
878- 


$0-710 * ♦ 
711-877 
878-1035 
1036- 


$0-877*t ^'4 
878-1035 
1036-1210 
1211- 



* The dollar amounts listed above represent the displaced homemaker's monthly 

family income, as defined in Section 10034 of these regulations. 

• Family size does not include family member upon whom the displaced home- 
maker has depended if the family member is no longer living with the displaced 
homemaker. 

♦ The range ofdollar amounts Hsted above is based on lOOVr of the Lower Living 
Standard Income Level for a four-person family published by U.S. Department 
ol' Labor, Bureau of Labor Statistics, as adjusted for metropolitan differences 
and for family size. 



Chapter 2. Health and Welfare 
Agency — Conflict of Interest Code 

§ 10100. General Provisions. 

The Political Reform Act, Government Code Sections 81000. et seq., 
requires state and local government agencies to adopt and promulgate 
Conflict of Interest Codes. The Fair Political Practices Commission has 
adopted Section 18730 of Title 2 California Code of Regulations (CCR), 
containing the terms of a standard Conflict of Interest Code. Section 
18730 may be incorporated by reference, and may be amended by the 
Fair Political Practices Commission to conform to amendments in the Po- 
htical Reform Act after public notice and hearings. Therefore, the terms 
of Section 1 8730 of Title 2, CCR and any amendments to it duly adopted 
by the Fair Political Practices Commission, along with the attached Ap- 
pendices (in which officials and employees are designated and disclosure 
categories are set forth), are hereby incorporated by reference. These 
terms, amendments and Appendices constitute the Conflict of Interest 
Code of the California Health and Human Service Agency. Designated 
employees shall file statements of economic interests (Form 700) with 
the California Health and Human Services Agency. 

The original statement of economic interests (Form 700) for the fol- 
lowing officials shall be sent to the Fair Political Practices Commission 
and a copy retained by the filing officer(s): 

— The Secretary of the Health and Human Services Agency 

Appendix A 

California Health and Human Services Agency 

Assigned Disclosure Designated Employees Categories 
I. Office of the Secretary 



Class or Position 

Secretary 

Undersecretary 

Special Assistant to the Secretary 

Agency Chief Counsel 

Deputy Secretary 

Assistant Secretary 

Associate Secretary 

Assistant Associate Secretary 

Agency Information Officer 

Career Executive Assignment* 

Staff Services Manager II 

Staff Services Manager I 

Consultantt 



Disclosure Category 
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II. Office of HIPAA Implementalion 

Class or Position 

Director 

Assistant Director 

Staff Services Manager II 

Senior Staff Counsel 

Career Executive Assignment* 

Staff Services Manager II 

Staff Services Manager 1 

Data Processing Manager III 

Consultantt 

III. Office of Systems Integration 

Class or Position 

Director 

Chief Deputy Director 

Deputy Director 

Project Director 

Data Processing Manager IV 

Career Executive Assignment* 

Data Processing Manager III 

Data Processing Manager II 

Data Processing Manager I 

Staff Services Manager III 

Staff Services Manager II 

Staff Services Manager I 

Senior Information Systems Analyst 

Human Resources Manager 

Procurement Unit — Procurement & Contract 

Administrator 
Business Operations Manager 
Specification & Requirements Developer and Bid 

Evaluator 
Procurement & Contract Administrator 
Software Coordinator 
Consultantt 



Disclosure Catei^oni' 



Disclosure Catef^ory 



Remarks: 

tConsultants should be included in the list of designated employees 
and should disclose pursuant to the broadest disclosure category in the 
Code subject to the following limitation: 

With respect to Consultants, the Agency Secretary or designee; may 
determine in writing that a particular consultant, although a "designated 
person", is hired to perform a range of duties that are limited in scope and 
thus not required to comply with the disclosure requireinents described 
in this Section. Such determination shall include a description of the con- 
sultant's duties and, based upon that description, a statement of the extent 
of disclosure requirements. Nothing herein excuses any such consultant 
from any other provision of this Conflict of Interest Code. 

Appendix B Disclosure Categories 

Designated employees assigned to this category must report: 

Category 1 

All interests in real property in the State of California, as well as invest- 
ments, business positions and sources of income, including gifts, loans 
and travel payments. 

Category 2 



All investments, business positions and sources of income, including 
gifts, loans and travel payments. 

Category 3 

Ah investments, business positions and income, including gifts. loans 
and travel payments, from sources that provide leased facilities, goods, 
equipment, vehicles, machinery, software, hardware, or services, includ- 
ing training or consulting services, of the type utilized by the office. 

Category 4 

All investments, business positions and incoine. including gifts, loans 
and travel payments, from sources that provide leased facilities, goods, 
equipment, vehicles, machinery, software, hardware, or services, includ- 
ing training or consulting services, of the type utilized by the employee's 
program/area of authority. 

Category 5 

A designated employee in this category must report investments and 
business positions in business entities, and income, including gifts, loans, 
and travel payments, from sources that manufacture, distribute, supply, 
or install computer hardware or software of the type utilized by the 
agency, as well as entities providing computer consultant services. 
NOTE: Authority cited: Section 87300, Government Code. Reference: Sections 
87300-87311, Government Code. 

History 

1. New Chapter 2 (Sections 10100-101 19') fded 6-24-77; effective thirtieth day 
thereafter. Approved by Pair Political Practices Commission 4-5-77 (Register 
77, No. 26). 

2. Repealer of Chapter 2 (Sections 10100-10119, Appendices A-C) and new 
Chapter 2 (Sections 1 01 00-1 01 01 and Appendix) filed 2-18-8 1 ; effective thir- 
tieth day thereafter. Approved by Eair Political Practices Commission 1 1-3-80 
(Register 81, No. 8). 

3. Amendment filed 2-24-93 (Register 93, No. 9). Submitted to OAL for print pur- 
poses only pursuant to Government Code section 1 1343.8. 

4. Repealer of section and new section and appendices A and B filed 10-16-2007; 
operative 11-15-2007. Approved by Fair Political Practices Commission 
9-25-2007 (Register 2007. No. 42). 

§ 1 01 01 . Appendix. [Repealed] 

NOTE: Authority cited: Section 87300. Government Code. Reference: Sections 
87300-8731 1, Government Code. 

History 

1 . Amendment of subsection (a) filed 3-1 1-86; effective thirtieth day thereafter. 
Approved by Fair Political Practices Commission 2-4-86. (Register 86, No. 
11). 

2. Amendment filed 2-24-93 (Register 93, No. 9). Submitted to OAL for print pur- 
poses only pursuant to Government Code section 11343.8. 

3. Repealer filed 10-16-2007; operative 1 1-15-2007. Approved by Fair Political 
Practices Commission 9-25-2007 (Register 2007, No. 42). 



Chapter 3. Safe Drinking Water and Toxic 
Enforcement Act of 1986 

History 
1 . Change without regulatory effect renumbering title 22, division 2, subdivision 
1. chapter 3 (articles 1-9, sections 12000-14000) to fitle 27, division 4. chapter 
1 (articles 1-9, sections 25102-27001) filed 6-17-2008 pursuant to section 
100, title 1, California Code of Regulations (Register 2008, No. 25). 



[The next page is 201. 



Page 178 



Register 2(X)8, No. 25; 6-20-2008 



Title 22 



Department of Social Services — Department of Health Services 



§ 20000 



Chapter 4. Hazardous Substance Cleanup 
Arbitration Panel Hearing Regulations 

History 

1. Change without regulatory effect renumbering title 22, division 2, subdivision 
1 , chalkier 4 (articles 1-7. sections 1 5000-1 5040) to title 27, division 4, chapter 
2 (articles 1-7, sections 28000-28040) filed 6-17-2008 pursuant to section 
100. title 1, California Code of Regulations (Register 2008, No. 25). 



Subdivision 2. Administration 



Chapter 1 . Department of Social 
Services — Conflict of Interest Code 

§ 20000. Conflict of Interest Code for the California 
Department of Social Services. 

The Political Reform Act (Government Code Section 81000. et seq.) 
requires state and local government agencies to adopt and promulgate 
conflict of interest codes. The Fair Political Practices Commission has 
adopted a regulation (2 Cal. Code of Regs. Sec. 18730) which contains 
the terms of a standard conflict of interest code, which can be incorpo- 
rated by reference in an agency's code. After public notice and hearing 
it may be amended by the Fair Political Practices Commission to conform 
to amendments in the Political Reform Act. Therefore, the terms of 2 Cal- 
ifornia Code of Regulations Section 1 8730 and any amendments to it 
duly adopted by the Fair Political Practices Commission are hereby in- 
corporated by reference. This regulation and the attached Appendix des- 
ignating officials and employees and establishing disclosure categories, 
shall constitute the conflict of interest code of the California Department 
of Social Services. 

Designated employees shall file statements of economic interests with 
the California Department of Social Services. The Department shall 
make the statements available for public inspection, and reproduction, 
(Gov. Code Section 81008). Upon receipt of the statement of the Direc- 
tor, the California Department of Social Services shall make and retain 
a copy and forward the original to the Fair Political Practices Commis- 
sion. Statements for all other designated employees will be retained by 
the department. 

Appendix A 
Designated Positions 

Assigned 

Disclosure 

Designated Positions Categories 

Director, California Department of Social Services 1 

Chief Deputy Director, California Department of Social Services 1 

All Deputy Directors 1 

All Consultants* 1 

All Exempt Employees 2 

Legislative Coordinator 2 

Chief, Office of Human Rights 2 

All Assistant Chief Counsels 2 

All Staff Counsels, all levels 2 

All Administrative Law Judges, all levels 2 

All Branch Chiefs 2 

All Regional Managers 2 

All Administrative Services Section Chiefs 2 

All Purchasing Agents 2 

All Space Planning and Acquisition Units Chiefs 2 

All Space and Communications Specialists 2 

All Contract Analysts 2 

All Section Chiefs, Information Technology 2 

All Project Managers, Information Technology 2 

Chief, Office of Deaf Access 2 

Chief Office of Services to the Blind 2 

All Negotiators of Contracts for goods and services 2 



(Is involved as a state employee, at other than a clerical level, in the func- 
tions of negotiating or signing any contract awarded through competitive 
bidding, in making decisions in conjunction with the competitive bidding 
process, or in negotiating, signing or making decision on contracts ex- 
ecuted pursuant to Section 10122 of the Public Contract Code.) 

Chief Office of Child Abuse Prevention 3 

Chief Medical Officer. Disability Evaluation Division 3 

Chief, Office of Disability Hearings, Disability Elvaluation Division .... 3 

Chief Life Care Contracts 3 

All Bureau Chiefs 3 

All District Office Managers 3 

All Child Abuse Prevention Specialists 3 

All Foster Care Rates Analysts 3 

All Licensing Analysts, all levels 3 

All Investigators, all levels 3 

All Auditors, all levels 3 

All Medical Consultants 3 



* With respect to consultants, the Director or his/her designee, however, may deter- 
mine in writing that a particular consultant, although a "designated position," is 
hired to perform a range of duties that is limited in scope and thus not required to 
comply with the disclosure requirements described in this section. Such written 
determination shall include a description of the consultant's duties and, based 
upon that description, a statement of the extent of disclosure requirements. The Di- 
rector's or his/her designee's determination is a public record and shall be retained 
for public inspection in the same manner and location as this conflict of interest 
code. 

Supervisors and managers, if not separately identified, shall report in 
same category as person supervised. 

Appendix B 

Disclosure Categories 

Category 1: 

Designated Employees in Category 1 Must Report: 

All investments, interests in real property in California, and sources of 
income. 

Status as a director, officer, partner, trustee, employee or holder of a 
management position in any business entity or nonprofit corporation. 

Category 2: 

Designated Employees in Category 2 Must Report: 

All investments in and income from any business entity, nonprofit cor- 
poration, or other source which are of the type that contracts with or seeks 
to contract with, receives grants or other monies or seeks to receive grants 
or other monies from or on behalf of the California Department of Social 
Services; and/or that is subject to the audit, approval or licensure by the 
California Department of Social Services. 

Status as a director, officer, partner, trustee, employee or holder of a 
management position in any business endty or nonprofit corporation 
which are of the type that contracts with or seeks to contract with, re- 
ceives grants or other monies or seeks to receive grants or other monies 
from or on behalf of the California Department of Social Services; and/or 
that is subject to the audit, approval or licensure by the California Depart- 
ment of Social Services. 

Category 3: 

Designated Employees in Category 3 Must Report: 

All investments in and income from any business entity, nonprofit cor- 
poration or other source which are of the type that contracts with or seeks 
to contract with, receives grants or other monies or seeks to receive grants 
or other monies from or through the employee's Division; and/or that is 
subject to the audit, approval or licensure by the employee's Division. 

Status as a director, officer, partner, trustee, employee or holder of any 
position of management in any business enfity or nonprofit corporation 
which are of the type that contracts with or seeks to contract with, re- 
ceives grants or other monies or seeks to receive grants or other monies 
from or through the employee's Division; and/or that is subject to the au- 
dit, approval or licensure by the employee's Division. 

History 
1 . New Chapter 1 (Section 20000 and Appendix) filed 3-18-8 1 ; effective thirtieth 

day thereafter. Approved by Fair Political Practices Commission 12-1-80 

(Register 81, No. 12). 
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2. Amendment of Seetion 20000 and Appendix and new Sections 20001-20007 
filed 6-7-85; effective thirtieth day thereafter. Approved by Fair Political Prac- 
tices Commission 4-16-85 (Register 85, No. 23). 

3. Repealer of chapter 1 (sections 20000-200007) and new chapter 1 (section 
20000 and Appendices A and B) fded 10-21-97; operative 11-20-97. Ap- 
proved by Fair Political Practices Commission 8-22-97 (Register 97, No. 43). 



Chapter 2. Department of Health 
Services — Conflict of Interest Code 



§20100. General Provisions. 

The Political Reform Act, Government Code Sections 81000, et seq.. 
requires state and local government agencies to adopt and promulgate 
Conflict of Interest Codes. The Fair Political Practices Commission has 
adopted a regulation, 2 California Code of Regulations, Section 18730, 
which contains the terms of a standard Conflict of Interest Code, which 
can be incorporated by reference, and which may be amended by the Fair 
Political Practices Commission to conform to amendments in the Politi- 
cal Reform Act after public notice and hearings. Therefore, the terms of 
2 California Code of Regulations, Section 18730 and any amendments 
to it duly adopted by the Fair Political Practices Commission, along with 
the attached Appendix in which officials and employees are designated 
and disclosure categories are set forth, are hereby incorporated by refer- 
ence and constitute the Conflict of Interest Code of the Department of 
Health Services. 

Designated employees shall file statements of economic interests with 
the Department of Health Services. The Director's original statement 
shall be sent to the Fair Political Practices Commission and a copy re- 
tained by the filing officer. 

NOTE: Authority cited: Sections 87300 and 873 1 1 , Government Code. Reference; 
Sections 87300, et seq.. Government Code. 

History 

1. New chapter 2 (sections 20100-20199) filed 8-18-77, effective thirtieth day 
thereafter. Approved by Fair Political Practices Commission 6-8-77 (Register 
77, No. 34). 

2. Repealer of chapter 2 (sections 20100-20119, Appendices, A, B, C) and new 
chapter 2 (sections 20100-201 19, Appendices A and B) filed 3-12-79; effec- 
tive thirtieth day thereafter. Approved by Fair Political Practices Commission 
1-17-79 (Register 79, No. 11). 

3. Repealer of chapter 2 (articles 1-8, sections 20100-201 19 and Appendices A 
and B) and new chapter 2 (section 20100 and Appendix) filed 2-26-81 ; effec- 
tive thirtieth day thereafter. Approved by Fair Political Practices Commission 
12-1-80 (Register 81, No. 9). 

4. Amendment of Appendix filed 2-23-83; effecfive thirtieth day thereafter. Ap- 
proved by Fair Polifical Practices Commission 1-18-83 (Register 83, No. 9). 

5. Amendment of general provisions, repealer of Appendix, and new Appendix 
filed 3-16-93; operative 4-15-93 (Register 93, No. 12). 

6. Amendment of first paragraph of General Provisions and amendment of Appen- 
dix filed 9-26-96; operafive 10-26-96. Approved by Fair Political Practices 
Commission 8-14-96 (Register 96, No. 39). 

Appendix 

Assigned 
Disclosure 

Designated Positions Category 

Director 1 

Assistant Branch Chief and above 1 

All Section Chiefs 2 

All Attorneys 1 

All Medical Professionals (not giving direct patient services) 2 

i.e.: Public Health Medical Officers, and Regional Medical 

Coordinator 

All Examiners I, II, III in Laboratory Field Services 4,5 

All Auditors 1 

All Investigators 1 

All Environmental Health Specialists 5,6 

All Environmental Specialists I, II, III, IV 5,6 

All Health Facility Evaluators, Nurses, Specialists 3,4,5 

All Food & Drug Specialists and Scientists 5 

All Nurse Evaluators 4,5 

All Field Office or Regional Administrators/Assistant 2 

Administrators in Medicare Services, Licensing and 

Certification, and Audits and Investigations 



Assigned 
Disclosure 
Designated Positions Category 

All Negotiators of Contracts for goods and services 3 

(Is involved as a state employee, at other than a clerical level, 
in the functions of negotiating or signing any contract 
awarded through competitive bidding, in making decisions 
in conjunction with the competitive bidding process, or in 
negotiating, signing or making decisions on contracts executed 
pursuant to Section 10122 of the Public Contract Code). 
Supervisors and managers, if not separately identified, shall 
report in same category as person supervised. 

All Public Health Nurses 2 

All Consultants (Civil Service) i.e.: Nursing Consultants 2 

Health Education Consultants, Pharmaceutical Consultants, 
Public Health Nutrition Consultants, Occupational Therapy 
Consultants, Podiatric Consultants, Social Service Consultants, 
Dental Consultants, Physical Therapy Consultants, 
Medical Consultants, Medical Records Consultants. 

All Cytotechnologists 4,5 

All Information Officers 1 

All Health Physicists 5,6 

All Radiation Protection Specialists 5 

AH Members of Boards and Committees (which do not serve .... 4,5 

solely an advisory function) 
All Consultants ( Contractors )'■= 1 

* With respect to Consultants, the Director may determine in writing that a par- 
ticular consultant, although in a "designated posiuon", is hired to perform a range 
of duties that is limited in scope and thus is not required to fully comply with the 
disclosure requirements. Such written determinafion shall include a descripfion of 
the consultant's duties and, based upon that descripfion, a statement of the extent 
of disclosure requirements. The Director's determination is a public record and 
shall be retained for public inspection. 

Disclosure Categories 

Category 1 

Designated employees in this category must disclose: 

All investments, business positions, interests in real property and 
sources of income. 

Category 2 

Designated employees in this category must disclose: 

All investments, business positions, and sources of income. 

Category 3 

Desigriated employees in this category must disclose: 

Investments, business positions, and sources of income in business en- 
tities of the type which contract with the Department of Health Services 
or contract to provide services, equipment, machinery, leased space, ma- 
terials or supplies to or on behalf of the Department of Health Services. 

Category 4 

Designated employees in this category must disclose: 

Investments, business positions, and sources of income in business en- 
tities which contract with or receive grants or other monies from or 
through the employee's division. 

Category 5 

Designated employees in this category must disclose: 

Investments, business positions, and sources of income in business en- 
tities which are hcensed by, permitted by, or have certificates from or are 
otherwise regulated by, or provide consultant services to, the division, 
board, committee or council where the designated employee holds his or 
her position or serves. 

Category 6 

Designated employees in this category must disclose: 

Interests in real property in California. 

Chapter 2.1. Department of Health Services 
Audits and Appeals 



§20201. Definitions. 

The following definitions shall be used throughout this article unless 
otherwise noted: 

(a) Audit or Examination. "Audit or examination" means a systematic 
review or examination by or on behalf of the Department of a contractor' s 
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records or reports maintained or developed pursuant to a contract with the 
Department. 

(b) Audit or Examination Notice. "Audit or examination notice" 
means a written notice of the Department's final actions upon the audit 
or examination of a contractor and which is formally issued to a contrac- 
tor. 

(c) Contract. "Contract" means any agreement, whereby a person or 
entity promises to do or not to do a particular act. 

(d) Contractor. "Contractor" means a person or entity who has entered 
into a contract with the Department. 

(e) Direct Service Contract. "Direct service contract" means a con- 
tract, wherein the contractor agrees to provide services directly to the 
public or to persons who are eligible for programs administered or sup- 



ported by the Department. "Direct service contract" does not include 
contracts entered into pursuant to Chapter 7 (commencing with Section 
14000) or Chapter 8 (commencing with Section 14200) of Part 3 of Divi- 
sion 9 of the Welfare and Institutions Code, or with governmental agen- 
cies, units of government, regional centers, or area agencies on aging. 

(f) Probability Sampling. "Probability sampling" means a standard 
statistical methodology by which a sample is selected based on the theory 
of probability (a mathematical theory used to study the occurrence of ran- 
dom events). 

(g) Qualified Underpayment. "Qualified underpayment" means any 
payment by the Department for a service billed under a direct service con- 
tract for less than the amount authorized under the contract, and where 



• 



[The next page is 205.] 
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the bill for that service is part of the sample identified by the Department 
for audit. 

(h) Statistical Extrapolation. "Statistical extrapolation" means the 
methodology whereby an unknown value can be estimated by projecting 
the results of a probability sample to the universe from which the sample 
was drawn with a calculated precision (margin of error). 
NOTt:: Authority cited: Sections 208 and 38036, Health and Safety Code. Refer- 
ence: Sections 3801 1 , 38020, 38030, and 38041, Health and Safety Code; Sections 
1 11 80 and 11181, Government Code; and Stipulated Judgment in Planned Par- 
enthood V. Department of Health Services, Sacramento Superior Court, No. 
328490. 

History 

1. New section filed 5-31-89; operative 6-30-89 (Register 89, No. 23). 

§ 20202. Audits. 

(a) All contracts entered into with the Department shall be subject to 
audit. 

(b) Prior to the conclusion of an audit or examination of a contractor, 
by or on behalf of the Department, the contractor shall be provided with: 

( 1 ) Information concerning the audit findings, the reasons for those 
findings, and the evidence on which those findings are based. 

The contractor shall be allowed 30 calendar days after receipt of the 
above information in which to provide evidence to the auditor regarding 
misinterpretation of policies, regulations, or statutes; or errors in the audit 
process which were made and which impact the audit results. The auditor 
shall consider such additional information in preparing the audit or ex- 
amination report. 

(2) A list of any specific instances in which no records or inadequate 
records were found to substantiate claims billed to the contract. 

Within 30 calendar days of the date the list identified above is received 
by the contractor, the contractor shall make available to the Department 
any records which were identified as unavailable for review or missing 
in order to have those records considered in the audit or examination re- 
port. Records provided pursuant to this subsection shall be considered by 
the auditor in preparing the audit or examination report. 
NOTE: Authority cited: Sections 208 and 38036, Health and Safety Code. Refer- 
ence: Sections 11180 and 11 181, Government Code; Section 38041, Health and 
Safety Code; and Stipulated Judgment in Planned Parenthood v. Department of 
Health Services, Sacramento Superior Court, No. 328490. 

History 
l.New section filed 5-31-89; operative 6-30-89 (Register 89, No. 23). 

2. Change without regulatory effect of subsection (b)(2) pursuant to Section 100, 
Title 1, California Code of Regulations filed 2-20-90 (Register 90, No. 11). 

§ 20203. Statistical Extrapolation for Direct Services 
Contract Reviews. 

(a) Upon completion of an audit or examination using probability sam- 
pling to extrapolate the recoverable amount, the Department shall make 
a demand to recover the extrapolated recovery amount. 

(b) Probability sampling shall be done in conformance with generally 
accepted statistical standards and procedures described in any textbook 
on statistical sampling methods. 

(c) Whenever the results of a probability sample are used to extrapo- 
late the aiTiount to be recovered, the demand for recovery shall be accom- 
panied by a clear description of: 

(1) The universe from which the sample was drawn, 

(2) The sample size and method used to select the sample, 

(3) The formulas and calculation procedures used to determine the 
amount to be recovered, and 

(4) The confidence level used to calculate the precision of the extrapo- 
lated overpayment. 

NOTE: Authority cited: Sections 208 and 38036, Health and Safety Code. Refer- 
ence: Section 3801 1 , Health and Safety Code; Sections 1 1 1 80 and 1 1 1 81 , Govern- 
ment Code; and Stipulated Judgment in Planned Parenthood v. Department of 
Health Senices, Sacramento Superior Court, No. 328490. 

History 

1. New section filed 5-31-89; operative 6-30-89 (Register 89, No. 23). 

2. Change without regulatory effect of subsection (a) pursuant to Section 100, Title 
1, California Code of Regulations filed 2-20-90 (Register 90, No. 1 1). 



§ 20204. Resolution of Disputes. 

(a) The contractor may request an informal hearing by the Department 
of Health Services for any disputed issue arising out of the audit orexami- 
nation of a direct service contract, including whether or not there exists 
a qualified underpayment and, if so, whether or not it should be subject 
to statistical extrapolation. 

(b) Disputes arising out of the audit or examination of a direct .service 
contract, shall proceed in accordance with the following procedures: 

( 1 ) The contractor may request an informal hearing by the Department 
of Health Services by filing a written request with the Department within 
60 calendar days of the date of mailing of the audit or examination notice. 
The request shall identify the issues in dispute and shall include any sup- 
porting documents. 

(2) The contractor's request for an informal hearing shall be sent to the 
Deputy Director for Public Health. The Deputy Director for Public 
Health or his/her designee shall meet with the contractor to review the is- 
sues raised. A written decision signed by the Deputy Director for Public 
Health or his/her designee shall be returned to the contractor within 20 
working days of receipt of the contractor's request for an informal hear- 
ing. 

(3) All late requests by the contractor shall be denied and the Depart- 
ment's audit or examination report shall be deemed final unless the con- 
tractor establishes with the Department, in writing, good cause, as judged 
by the Deputy Director of Public Health, for late filing within 1 5 calendar 
days of being notified of the untimeliness of its request. 

(4) If the contractor wishes to appeal the decision of the Deputy Direc- 
tor for Public Health or his/her designee, the contractor shall follow the 
procedures set forth in Division 25. 1 (commencing with Section 38050) 
of the Health and Safety Code and the regulations adopted thereunder 
(Section 251, Title 1,CCR). 

(c) Disputes arising out of direct service contracts which are not the 
result of an audit or examination shall proceed in accordance with the fol- 
lowing procedures: 

(1) The contractor shall first discuss the problem informally with the 
applicable program contract administrator within the Department. If the 
problem cannot be resolved at this stage, the contractor shall direct his/ 
her grievance, together with any evidence, in writing, to the program 
branch chief. The grievance shall state the issues in the dispute, the legal 
authority or other basis for the contractor's position, and the remedy 
sought. The applicable program branch chief shall make a determination 
on the problem within ten (10) working days after receipt of the written 
communication from the contractor, indicating the decision and reasons 
therefore. Should the contractor disagree with the branch chief's deci- 
sion, the contractor may appeal pursuant to (2) below. 

(2) The contractor shall prepare a letter indicating the reasons for dis- 
agreement with the branch chiefs decision. The contractor shall include 
with the letter a copy of the original statement of the dispute, any support- 
ing documents, and a copy of the branch chief s response. This letter shall 
be sent to the Deputy Director in which the branch is organized within 
ten (10) working days from receipt of the branch chiefs decision. The 
Deputy Director or designee shall meet with the contractor to review the 
issues raised. A written decision signed by the Deputy Director or desig- 
nee shall be returned to the contractor within 20 working days of receipt 
of the contractor's letter. 

(3) If the contractor wishes to appeal the decision of the Deputy Direc- 
tor or designee, the contractor shall follow the procedures set forth in Di- 
vision 25.1 (commencing with Section 38050) of the Health and Safety 
Code and the regulations adopted thereunder (Section 25 1 , Title 1 , CCR). 

(d) Disputes arising out of contracts other than direct service contracts 
shall be handled in accordance with any specific statute or regulation 
applicable to the contract or, in accordance with the terms of the individu- 
al contract. 

(e) Disputes arising out of an audit or examination of a contract not 
covered by subdivision (a) and for which no procedures for appeal are 
provided in statute, regulation or the contract shall be handled in accor- 
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dance with the procedures identified in Sections 51016 through 51047, 
Title 22, CCR. 

NOTK: Authority cited: Section 10725, Welfare and Institutions Code; and Sec- 
tions 208 and 38036, Health and Safety Code. Reference: Sections 38036 and 
38055, Health and Safety Code; Sections 1 1 180 and 11 181, Government Code; 
and Stipulated Judgment in Planned Parenthood v. Department of Healtli Ser- 
vices, Sacramento Superior Court, No. 328490. 

History 

1. New section filed 5-31-89; operative 6-30-89 (Register 89, No. 23). 

2. Change without regulatory effect of subsection (b)(3) pursuant to Section 100, 
Title 1, California Code of Regulations filed 2-20-90 (Register 90, No. 1 1 ). 

§ 20205. Bid Protests. 

(a) Nothing in this chapter shall be considered applicable to bid pro- 
tests under the Public Contract Code. 

(b) Whenever a direct service contract is to be awarded based upon a 
competitive bid and/or the use of a request for proposal, any bidder pro- 
testing the award shall proceed under the procedures set forth in Sections 
10343 and 10345 of the Public Contract Code. 

NOTE: Authority cited: Sections 208 and 38036, Health and Safety Code. Refer- 
ence: Sections 11180 and 11181, Government Code; and Sections 10343 and 
10345. Pubhc Contract Code. 

History 
1. New section filed 5-31-89; operative 6-30-89 (Register 89, No. 23). 



Subdivision 4. Institutions and Boarding 
Homes for Persons Aged 16 and Above 



Chapter 1. 



General Provisions and 
Definitions 



NOTE: Authority cited for Chapters 1 through 6: Sections 10552, 10553, 10554 
and 10604, Welfare and Institutions Code. 

History 

1. Repealer of Subdivision 4, Chapters 1-9 (§§ 30001-42987. not consecutive) 
and new Subdivision 4, Chapters 1-6 (§§ 30001-33293, not consecutive) filed 
5- 1 9-72; effective thirtieth day thereafter (Register 72, No. 2 1 ). For prior histo- 
ry see Register 67, No. 42, Register 68, Nos. 21, 46, Register 69, Nos. 1, 3, 5, 
8, 17, 22, 27, 34, 48, Register 70, Nos. 1, 17, 18, 20, 21, 31, 35; Register 71, Nos. 
2, 19, Register 72, No. 17. 

2. Repealer of Article 1 (Sections 30001-30015, not consecutive) and Sections 
30023-30029, not consecutive, filed 8-1-75; effective thirtieth day thereafter 
(Register75, No. 31). 

3. Repealer of subsections (a) and (b) and redesignation of subsection (c) to sub- 
section (a) filed 11-24-78 as an emergency; designated effective 11-26-78. 
Certificate of Compliance included. (Register 78, No. 47). 

4. Repealer of Article 2 (Section 30019) filed 10-7-83; designated effective 
1-1-84 (Register 83, No. 42). 



Chapter 2. Licensing Agencies 

History 

1. Repealer of Article 1 (Sections 30131-30141, not consecutive) filed 8-1-75; 
effecdve thirtieth day thereafter (Register 75, No. 31 ). 

2. Repealer of Article 2 (Sections 30145-30191, not consecutive) filed 10-7-83; 
designated effective 1-1-84 (Register 83, No. 42). For prior history, see Regis- 
ter 75, No. 31. 



Chapter 2.5. Maternity Home Care 

Program: 
Pregnancy Freedom of Choice Act 

§ 30300. General Description. 

The Maternity Home Care Program mandated by the Pregnancy Free- 
dom of Choice Act (PFCA) (Chapter 1 190, Statutes 1977) and amended 
by Assembly Bill (AB) 3805 (Chapter 1636, Statutes of 1990), is a state 
funded program which provides an effective freedom of choice in mak- 
ing family planning decisions to unmarried pregnant minors. It provides 
for residential care, maternity related services, and postnatal maternal 



and infant care for a limited period following termination of pregnancy. 
The minor's parents are not financially responsible for the care and ser- 
vices she receives, nor is parental consent necessary. Nonprofit maternity 
homes, licensed under Division 6 of Title 22. CCR, as group homes, con- 
tract with the Department of Social Services to provide the care and ser- 
vices under this program. 

NOTE; Authority cited: Sections 10553 and 16149, Welfare and Institutions Code. 
Reference: Sections 14010, 16145-16151, and 16561, Welfare and Institutions 
Code. 

History 

1 . New chapter 2.5 (sections 30300-30312, not consecutive) filed 3-13-81 ; effec- 
tive thirtieth day thereafter (Register 81, No. 1 1 ). 

2. Amendment filed 12-30-92; operative 1-29-93 (Register 93. No. 1). 

§ 30302. Special Definitions. 

(a) "Applicant" for purposes of this chapter means a pregnant, unmar- 
ried person under 1 8 years of age who is domiciled in California, and who 
is seeking acceptance into the Maternity Home Care Program. 

(b) "Client" for purposes of this chapter means a pregnant, unmarried 
person who is domiciled in California, and whose pregnancy and esti- 
mated date of delivery have been verified by a licensed physician, and 
who has been accepted into the Maternity Home Care Program. 

(c) "Department" means the Department of Social Services. 

(d) "Domiciled" means permanently residing in California for pur- 
poses not temporary in nature. 

(e) "Group Home" means any facility of any capacity which provides 
24-hour nonmedical care and supervision to children in a structured en- 
vironment, with such services provided at least in part by staff employed 
by the hcensee as defined in Section 80001, Chapter 1, under Division 
6, Title 22 of the California Code of Regulations (CCR). 

(f) "Postnatal maternal and infant care" means that service available 
to the mother and/or her newborn for up to 14 days following termination 
of pregnancy. 

(g) "Residential care" for purposes of this chapter means care and ba- 
sic services provided by licensed group homes in accordance with the 
terms, procedures, and requirements prescribed under Chapter 5, Divi- 
sion 6 of Title 22, CCR. 

(h) "Termination of pregnancy" means carrying to full term, miscar- 
riage or spontaneous abortion. 

(i) "Unmarried" means not married either at the time of application for 
or during the receipt of maternity home care. 

NOTE: Authority cited: Sections 10553 and 16149, Welfare and Institutions Code. 
Reference: Sections 16146, 16147, 16148 and 16149, Welfare and Institutions 
Code. 

History 
1. Amendment filed 12-30-92; operadve 1-29-93 (Register 93, No. 1). 

§ 30304. Eligibility. 

(a) Any unmarried pregnant person under 1 8 years of age at the time 
of application who is domiciled in California may receive care and ser- 
vices under this program upon request. 

( 1 ) A client who reaches her 1 8th birthday after admission into the pro- 
gram shall remain eligible to receive care and services as long as she is 
pregnant and attending school. 

(b) An applicant or her parents shall not be required as a condition of 
eligibility to consent to the applicant's being adjudged a dependent ward 
of the court under Welfare and Institutions Code Section 300. 

(c) Neither a client nor her parent(s) shall be required to contribute fi- 
nancial support for the care and services provided under this program. 

(d) An applicant shall be eligible for care and services under this pro- 
gram from the date of acceptance of her application up through a maxi- 
mum of 14 days following termination of pregnancy. 

NOTE: Authority cited: Sections 10553 and 16149, Welfare and Institutions Code. 
Reference: Sections 14010, 16146, 16147, 16149,and 16561, Welfare and Institu- 
tions Code. 

History 
1 . Amendment of subsection (a), new subsection (a)( 1 ) and repealer and new sub- 
section (c) filed 12-30-92; operative 1-29-93 (Register 93, No. 1). 
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§ 30306. Application Process. 

(a) Application for services shall be made directly to a group home 
providing maternity related services which is under contract to the De- 
partment. 

(b) Each applicant, or her parent shall sign the Application and Certifi- 
cation for Maternity Home Care, Form SOC 315 (Rev. 2/92), which re- 
quires verification of: 

(1) Pregnancy, and an estimated date of delivery. Pregnancy verifica- 
tion and estimation of delivery date shall be made only by a physician li- 
censed to practice in California. The physician shall be permitted to com- 
plete Part IV of the Form SOC 315, or separately verify on personal 
stationery or that of the health maintenance organization with which the 
physician is associated. The verification shall include the original signa- 
ture of the physician; 

(2) Minor status (age under 18); 

(3) Unmarried status; and 

(4) California domicile. 

(c) The maternity home care provider shall complete the Medi-Cal 
application process on behalf of the applicant, pursuant to Article 5, 
Chapter 2, Division 3, Title 22, CCR. 

(d) The provider shall complete the Provider's Certification for Reim- 
bursement for Maternity Home Care Services, Form SOC 315P (2/92) 
for each client, after completing the prerequisites listed in Section 30307 
of these regulations. The Form SOC 3 15P shall be maintained by the pro- 
vider as an integral part of the client's case record. 

NOTE: Authority cited: Sections 10553, 16147(b) and 16149, Welfare and Institu- 
tions Code. Reference: Sections 16146, 16147(b) and 16149, Welfare and Institu- 
tions Code. 

History 
1. Amendment of subsections (b)-(c) and Noth and new subsection (d) filed 
12-30-92; operative 1-29-93 (Register 93, No. 1). 

§ 30307. Request for Voluntary Contributions. 

(a) The provider shall make a determination of whether or not an 
inquiry into the parent's ability and willingness to contribute financial 
support should be made based on the following: 

(1) A client shall be asked to indicate whether or not her parent(s) is 
aware of her pregnancy and her receipt of care and services provided un- 
der this program. 

(2) A client who indicates that her parent(s) is aware of her pregnancy 
and intent to reside in a maternity home until termination of her pregnan- 
cy shall be asked to indicate the occupation(s) of her parent(s), and 
whether or not the parent(s) is employed. 

(3) A client who indicates that her parent(s) is employed shall be in- 
formed that neither she nor her parent(s) is required to contribute finan- 
cial support for her care and services. 

(4) A client shall be asked to indicate and explain any reasons she has 
for believing that an inquiry into the ability and willingness of her par- 
ent(s) to contribute would jeopardize her right to utilize the services of 
the maternity home. 

(b) When an inquiry is appropriate, the provider shall make an inquiry 
into the parents' ability to financially contribute as follows: 

(1) Contact the parent(s) and inform them the client is receiving ser- 
vices of the maternity home; 

(2) Inform the parent that his or her financial pardcipation is voluntary; 
and 

(3) Inform the parent(s) of the requirement that the provider examine 
the family's income tax retum(s) for the previous year to determine the 
ability to contribute and the amount of the voluntary contribution. 

(4) Arrange a time and place to examine the parents' Form(s) 1040, 
Income Tax Return, for the previous year if the parent indicates a willing- 
ness to participate. 

(c) When the provider has received the parent(s)' income tax return(s), 
Form(s) 1040, for the previous year the provider shall perform the fol- 
lowing: 

(1) Enter the current Federal Poverty Limits 200 Percent By Family 
Size chart published by the Department of Finance Data Center (see 



Handbook Section 30307(c)(a)( 1 ) example for the chart effect! ve August 
1991), with the figures for Total Dependents, and Adjusted Gross In- 
come, on the Form 1040 to determine whether or not annual income is 
in excess of 200 percent of the federal poverty level, adjusted for family 
size. If the annual income of the family is larger than the amount (Gross 
Annual Income) displayed in Table 1 for a matching Family Si/e, the 
family's annual income exceeds 200 percent of the federal poverty level 
and the parent(s) shall be requested to voluntarily contribute financial 
support for the care and services the applicant receives under this pro- 
gram. If the family's annual income is less than or identical to the amount 
shown in Table 1 for an equally sized family, financial contribution shall 
not be requested. 

(A) (Reserved.) 

(B) If the family's annual income is in excess of 200 percent of the fed- 
eral poverty level, adjusted for family size, convert the annual income 
amount in a monthly amount (annual income/1 2 OR 30.4 X (Annual In- 
come/363)). Enter Table 2, (See Section 303 14) Resident Fee Schedule, 
Maternity Home Care, with the Monthly Adjusted Gross Income and the 
total number of dependents (from the Form 1040) to determine the 
amount the parent(s) shall be requested to voluntarily contribute for each 
month the applicant remains in this program. 

(C) Monthly contributions shall be permitted to be prorated for the first 
month and last month of the applicant's stay in the program. The formula 
to prorate is as follows: 

(MONTHLY CONTRIBUTION/30.4) x NUMBER OF DAYS 
IN THE PROGRAM DURING THE MONTH 

(d) By means of an agreement with each participating parent, the pro- 
vider shall establish the time and methodology to collect financial contri- 
butions. 

(e) The amounts of any financial contribufions collected from parents 
of recipients receiving services shall be recorded in the Other Funding 
Source And Amount column on the Claim for Reimbursement - Preg- 
nancy Freedom of Choice AB 1069, Form SOC 331 (Rev. 3/82), and 
shall be deducted from the Allowable Expenditures for the purpose of 
offsetting costs of care and services provided to those recipients receiv- 
ing services during that month. 

NOTE: Authority cited: Section 10553, Welfare and Institutions Code. Reference: 
Section 16147, Welfai-e and Institutions Code. 

History 
1. New section filed 12-30-92; operative 1-29-93 (Register 93, No. 1). 

§ 30308. Provider Participation. 

A provider facility of maternity home care under this program shall: 

(a) Be a nonprofit facility licensed as a group home pursuant to Chap- 
ter 5, Division 6 of Title 22, California Code of Regulations (CCR). 

(b) Have a fully executed contract with the Department for provision 
of program services. 

(c) Certify that for each person accepted under this program for place- 
ment in their facility, maternity home care will be provided in accordance 
with standards established in this chapter and Chapter 5, Division 6 of 
Title 22, CCR. 

(d) Retain for a period of not less than five years all child-specific, pro- 
grammafic, personnel, fiscal, and other information, including the results 
of intake assessments, that affects rate setting and reimbursements as 
specified in MPP Section 1 1^02.5 (Group Home Rate Setting). 

(e) Have the same protest and appeal rights that are granted to group 
home providers under the Aid to Families with Dependent Children-Fos- 
ter Care (AFDC-FC) Program in accordance with Secfion 16148.15, 
Welfare and Institufions Code and MPP Secfion 1 1-407 (AFDC Admin- 
istrative Review Procedures). 

(f) Attempt to obtain voluntary parental financial contributions for a 
client residing in a maternity home in accordance with MPP Secfion 
30307. 

NOTE: Authority cited: Sections 10553 and 161 49, Welfare and Institutions Code. 
Reference: Sections 16146, 16147, 16148, 16148.10, 16148.15 and 16149, Wel- 
fare and Institutions Code. 
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History 

1 . Amendment of subsections (a)-(c) and NoTi-; and new subsections (d)-(f) filed 
12-30-92; operative 1-29-93 (Register 93, No. 1 ). 

§30310. Required Services. 

(a) Basic services as defined in Section 84061 . et seq.. Article 6, Chap- 
ter 5, Division 6 of Title 22, California Code of Regulations (CCR) shall 
be provided by the home to Maternity Home Care Program clients and 
shall include personal care, protection, supervision, assistance, guidance 
or training, planned activities, food service, and incidental medical and 
dental care. 

(b) Maternity related services shall include, but not be limited to, the 
following services and shall be made available to all recipients: 

( 1 ) Individual and group counseling. 

(2) Provision for prenatal and postnatal care, excluding medical care. 
(A) Medical care may only be arranged for by the facility and provided 

by a licensed physician. 

(3) Referral for educational and vocational services. 

(4) Referral for psychiatric services. 

(5) Information regarding child health and welfare services. 

(6) Referral for child placement services. 

(7) Referral to family planning services. 

(8) Referral to adoption planning services. 

NOTE; Authority cited: Sections 1 0553 and 16149, Welfare and Institutions Code. 
Reference: Sections 16146, 16148 and 16149, Welfare and Institutions Code. 



History 

1. Amendment of subsection (a) and NOTii filed 12-30-92; operative 1-29-93 
(Register 93, No. 1). 

§30312. Reimbursement. 

(a) The provider facility shall submit claims for reimbursement for 
costs of care and services provided, in the manner and at the times pre- 
scribed by the Department in the signed contract. Claims will be periodi- 
cally audited by the Department. 

(b) The Department shall reimburse maternity home providers at one 
of the rate classification levels 1 to 5 of the standardized schedule or rates 
as determined by the AFDC-FC rate setting methodology as specified in 
MPP Section 1 1^02. 

(c) Reimbursement shall be paid for care and services provided from 
the date of applicant's admission to the facility through the date of dis- 
charge, up to a maximum of 14 days following termination of pregnancy. 

(d) Reimbursement shall not be paid for any care or service cost for 
which the facility has been reimbursed by any other source on behalf of 
the recipient including but not limited to any financial contributions col- 
lected from parents pursuant to MPP Section 30307(a). 

NOTE; Authority cited: Sections 10553 and 16149, Welfare and Institutions Code. 
Reference: Sections 16147(d), 16148 and 16149, Welfare and Institutions Code. 

History 
1. Amendment of subsections (b) and (d) and Note filed 12-30-92; operative 
1-29-93 (Register 93, No. 1). 
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§ 30314. Resident Fee Schedule — Maternity Home Care. 



TABLE 11 
Resident Fee Schedule 



Monthly 






















Adjusted 






















Gross 








Persons 


Dependent On Income 










Income 




/ 




2 




3 




4 


5, 


or more 


0- 569 


$ 


3.08 


$ 


2.75 


$ 


2.50 


$ 


2.25 


$ 


2.00 


570- 599 


$ 


3.33 


$ 


3.00 


$ 


2.67 


$ 


2.42 


$ 


2.17 


600- 649 


$ 


3.75 


$ 


3.33 


$ 


3.00 


$ 


2.67 


S 


2.42 


650- 699 


S 


4.17 


$ 


3.75 


$ 


3.42 


$ 


3.08 


$ 


2.75 


700- 749 


$ 


4.67 


$ 


4.17 


$ 


3.75 


$ 


3.42 


$ 


3.08 


750- 799 


$ 


5.25 


$ 


4.75 


$ 


4.25 


$ 


3.83 


$ 


3.42 


800- 849 


$ 


5.92 


$ 


5.33 


$ 


4.83 


$ 


4.33 


$ 


3.92 


850- 899 


$ 


6.58 


$ 


5.92 


$ 


5.33 


$ 


4.83 


$ 


4.33 


900- 949 


$ 


7.42 


$ 


6.67 


$ 


6.00 


$ 


5.42 


$ 


4.92 


950- 999 


$ 


8.25 


$ 


7.50 


$ 


6.67 


$ 


6.00 


$ 


5.42 


1000-1049 


$ 


9.25 


$ 


8.33 


$ 


7.50 


$ 


6.75 


$ 


6.08 


1050-1099 


$ 


10.42 


$ 


9.33 


$ 


8.42 


$ 


7.58 


$ 


6.83 


1100-1149 


$ 


11.67 


$ 


10..50 


s 


9.42 


$ 


8.50 


$ 


7.67 


1150-1199 


$ 


13.00 


$ 


11.67 


$ 


1O50 


$ 


9.42 


$ 


8.50 


1200-1249 


$ 


14.75 


$ 


13.25 


$ 


11.92 


$ 


10.75 


$ 


9.67 


1250-1299 


$ 


16.67 


$ 


15.00 


$ 


13.50 


$ 


12.17 


$ 


1092 


1300-1349 


$ 


18.83 


$ 


16.92 


$ 


15.25 


$ 


13.75 


$ 


12.42 


1350-1399 


$ 


21.25 


$ 


19.17 


$ 


17.25 


$ 


15.50 


$ 


13.92 


1400-1449 


$ 


24.00 


$ 


21.58 


$ 


19.42 


$ 


17.50 


$ 


15.75 


1450-1499 


$ 


27.17 


$ 


24.42 


$ 


22.00 


$ 


19.83 


$ 


17.83 


1500-1549 


$ 


30.67 


$ 


27.58 


$ 


24.83 


$ 


22.23 


$ 


20.08 


1550-1599 


$ 


34.67 


$ 


31.17 


$ 


28.08 


$ 


25.25 


$ 


22.75 


I 600- I 649 


$ 


39.17 


$ 


35.25 


$ 


31.75 


$ 


28.58 


$ 


25.75 


1650-1699 


$ 


44.25 


$ 


39.83 


$ 


35.83 


$ 


32.25 


$ 


29.00 


1700-1749 


$ 


50.00 


$ 


45.00 


$ 


40.50 


$ 


36.42 


$ 


32.75 


1750-1799 


$ 


56.50 


$ 


5083 


$ 


45.75 


$ 


41.17 


$ 


37.08 


1800-1849 


$ 


62.67 


$ 


56.42 


$ 


5075 


$ 


45.67 


$ 


41.08 


1850-1899 


$ 


69.58 


$ 


62.67 


$ 


56.42 


$ 


50.75 


$ 


45.67 


1900-1949 


$ 


77.25 


$ 


69.50 


$ 


62.58 


$ 


56.33 


$ 


50.67 


1950-1999 


$ 


85.75 


$ 


77.17 


$ 


69.42 


$ 


62.50 


$ 


56.25 


2000-2049 


$ 


95.17 


S 


85.67 


$ 


77.08 


$ 


69.42 


$ 


62.50 


2050-2099 


$ 


105.67 


$ 


95.08 


$ 


85.58 


$ 


77.00 


$ 


69.33 


2100-2149 


$ 


117.25 


$ 


105.50 


$ 


94.92 


$ 


85.42 


$ 


76.92 


2150-2199 


$ 


13017 


$ 


117.17 


$ 


105.42 


$ 


94.92 


$ 


85.42 


2200-2249 


$ 


144.50 


$ 


13008 


$ 


117.08 


$ 


105.42 


$ 


94.92 


2250-2299 


$ 


160.42 


$ 


144.42 


$ 


130.00 


$ 


117.00 


$ 


105.33 


2300-2349 


$ 


178.00 


$ 


16017 


$ 


144.17 


$ 


129.75 


$ 


116.75 


2350-2399 


$ 


197.58 


$ 


177.83 


$ 


160.08 


$ 


144.08 


$ 


129.67 


2400-2449 


$ 


219.33 


$ 


197.42 


$ 


177.67 


$ 


159.92 


$ 


143.92 


2450-2499 


$ 


243.50 


$ 


219.17 


$ 


197.25 


$ 


177.50 


$ 


159.75 


2500-2599 


$ 


272.92 


$ 


245.67 


$ 


221.08 


$ 


199.00 


$ 


179.08 


2600-2699 


$ 


29017 


s 


261.17 


$ 


235.08 


$ 


211.58 


$ 


190.42 


2700-2799 


$ 


307.92 


$ 


277.17 


$ 


249.42 


$ 


224.50 


$ 


202.08 


2800-2899 


$ 


326.25 


$ 


293.67 


$ 


264.33 


$ 


237.92 


$ 


214.17 


2900-2999 


$ 


344.92 


$ 


310.42 


$ 


279.42 


$ 


251.50 


$ 


226.33 


3000-3099 


$ 


364.17 


$ 


327.75 


$ 


295.00 


$ 


265.50 


$ 


238.92 


3100-3199 


$ 


383.92 


$ 


345.50 


$ 


31092 


$ 


279.83 


$ 


251.83 


3200-3299 


$ 


404.17 


$ 


363.75 


$ 


327.42 


$ 


294.67 


$ 


265.17 


3300-3399 


$ 


424.92 


$ 


382.42 


$ 


344.17 


$ 


309.75 


$ 


278.75 


3400-3499 


$ 


454.83 


$ 


409.33 


$ 


368.42 


$ 


331.58 


$ 


298.42 


3500-3599 


$ 


484.83 


$ 


437.25 


$ 


393.50 


$ 


354.17 


$ 


318.75 


3600-3699 


$ 


517.83 


$ 


466.08 


$ 


419.67 


$ 


377.67 


$ 


339.92 


3700-3799 


$ 


550.83 


$ 


499.75 


$ 


446.17 


$ 


401.58 


$ 


361.42 


3800-3899 


$ 


584.83 


$ 


526.33 


$ 


473.67 


$ 


426.33 


$ 


383.67 


3900-3999 


s 


619.83 


$ 


557.83 


$ 


502.08 


$ 


451.92 


$ 


406.75 


4000-4099 


$ 


655.83 


$ 


590.25 


$ 


531.25 


$ 


478.17 


$ 


43033 


4100-4199 


$ 


692.83 


$ 


623.58 


$ 


561.25 


$ 


505.17 


$ 


454.67 



Above $4200 add $400 for each $100 additional income. 

NOTE: Authority cited: Section 10553, Welfare and Institutions Code. Reference: 
Section 16147, Welfare and Institutions Code. 



History 
1. New section filed 12-30-92; operative 1-29-93 (Register 93, No. 1). 
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Ed. Note: For history of former Chapter 3 (Sections 30501-30966, not consecu- 
tive). Chapter 4 (Sections 31001-31491, not consecutive). Chapter 3 (Sections 
32001-32 103, not consecutive) and Chapter 6 (Sections 33001-33293, not con- 
secutive), see Register 88, No. 1. 

§ 30850. Definitions. 

NOTE; Authority cited: Section 10553, Welfare and Institutions Code. Reference: 
Sections 265 and 267, Civil Code. 

History 

1. New Subchapter 3.5 (Articles 1-3, Sections 30853-30859, not consecutive) 
filed 2-2-82: effective thirtieth day thereafter (Register 82, No. 6). 

2. Section last printed in Register 88. No. 1 and inadvertently omitted during refor- 
matting of Register 88, No. 50. (Register 90, No. 47). 

3. Editorial renumberine and printing of former section 30850 to section 35400 
filed 9-20-90 (RegisFer 90. No. 47). 

§ 30853. Children Leaving California. 

NOTE: Authority cited: Section 10553, Welfare and Institutions Code; and Section 
1530. Health and Safety Code. Reference: Sections 265 and 267, Civil Code. 

History 

1. Editorial correction of sub.sections (a) and (c)-(e) (Register 82, No. 1 1). 

2. Section last printed in Register 88, No. 1 and inadvertently omitted during refor- 
matting of Register 88, No. 50. (Register 90, No. 47). 

3. Editorial renumberine and printing of former section 30853 to section 35401 
filed 9-20-90 (Register 90, No. 47). 

§ 30855. Children Entering California. 

NOTE: Authority cited: Section 10553, Welfare and Institutions Code; and Section 
1530, Health and Safety Code. Reference: Sections 265 and 267, Civil Code, 

History 

1 . Section last printed in Register 88, No. 1 and inadvertently omitted during refor- 
matting of Register 88, No. 50. (Register 90, No. 47). 

2. Editorial renumbering and printing of former section 30855 to section 35403 
filed 9-20-90 (RegisFer 90, No. 47). 

§ 30857. General. 

NOTE: Authority cited: Section 10553, Welfare and Institutions Code. Reference: 
Sections 224q and 265, Civil Code. 

History 

1 . Section last printed in Register 88, No. 1 and inadvertently omitted during refor- 
matting of Register 88, No. 50. (Register 90, No. 47). 

2. Editorial renumbering and prindng of former section 30857 to secfion 35405 
filed 9-20-90 (Register 90, No. 47). 

§ 30858. Children Leaving California. 

NOTE: Authority cited: Section 10553, Welfare and Institutions Code. Reference: 
Secfion 265, Civil Code. 

History 

1. Editorial correcdon renumbering subsections (Register 82, No. 11). 

2. Section last printed in Register 88, No. 1 and inadvertently omitted during refor- 
matung of Register 88, No. 50. (Register 90, No. 47). 

3. Editorial renumbering and printing of former section 30858 to secfion 35407 
filed 9-20-90 (Register 90, No. 47). 

§ 30859. Children Entering California. 

NOTE; Authority cited: Section 10553, Welfai-e and Institutions Code. Reference: 
Sections 265 and 267, Civil Code. 

History 

1 . Section last printed in Register 88, No. 1 and inadvertently omitted during refor- 
matting of Register 88, No. 50. (Register 90, No. 47). 

2. Editorial renumbering and printing of former section 30859 to section 35409 
filed 9-20-90 (Register 90, No. 47). 



Subchapter 1. Adoptions Program 
Terminology 

§ 35000. Definitions. 

(a)(1) "AAP-Eligible Child" means a child who meets the eligibility 
criteria defined in Welfare and Institutions Code Section 16120. 

(2) "Acknowledgement" means notice from the department of the fil- 
ing of relinquishment(s) or Notice of Action in lieu of relinquishment that 
a child is free for adoptive placement. 



(3) "Adoption Abroad" means the adoption of a foreign-bom child by 
a United States citizen or a lawful permanent resident alien of the United 
States coinpleted in foreign courts under the laws of the foreign country. 

(4) "Adoption Assistance Program (AAP)" means a program of finan- 
cial and/or medical assistance to facilitate the adoption of cliildren who 
otherwise would remain in long-term foster care. 

(5) "Adoption Service Provider (ASP)" means an agency or individual 
as defined at Family Code Section 8502. 

(A) (Reserved) 

(6) "Adoptive Parent" means adoptive parent as defined at Family 
Code Section 8503. 

(A) (Reserved) 

(7) "Agency" means a licensed California public or private adoption 
agency, or the department's adoption district offices. 

(8) "Agency Adoption" means agency adoption as defined at Family 
Code Section 8506. 

(A) Assume care, custody, and control of the child through relinquish- 
ment of the child to the agency or involuntary termination of parental 
rights; and 

(B) place the child or adoption; and 

(C) supervise the adoptive placement. 

(9) "Alleged Natural Father" means an identified or unidentified male 
who: 

(A) could be or claims to be the father of the child, and 

(B) does not meet the definition of a presumed father. 

( 1 0) "Applicant" means applicant as defined at Family Code Section 
8509. 

(A) (Reserved) 

(11) "Appropriate Public Authority" means, for the purpose of the 
ICPC, the state's Interstate Compact Administrator. 

(b)(1) "BIA" means the Bureau of Indian Affairs. 

(2) "Birth Parent" means birth parent as defined at Family Code Sec- 
tion 8512. 

(A) (Reserved) 

(c)(1) "California Agency" means, for the purpose of the ICPC, a 
CDSS Adoptions district office or a licensed public or private adoption 
agency. 

(2) "California Children's Services" means that program authorized 
by the California Department of Health Services pursuant to Health and 
Safety Code section 251.5 which provides treatment, diagnostic, and 
therapeutic services for eligible children under age twenty-one who have 
handicapping conditions as specified at title 1 7, California Code of Regu- 
lations, 2901. 

(3) "CDSS" means the California Department of Social Services or de- 
partment. 

(4) "California Preadoption Requirements-Adoption Abroad" means 
assessment of applicant as required by subchapter 6, article 3, section 
35257 et seq. 

(5) "California Preadoption Requirements-Adoption of a Foreign- 
Bom Child in Califomia" means: 

(A) assessment of applicant as required by subchapter 6, article 3, sec- 
tion 35257 et seq. 

(B) assessment of the child as required by subchapter 6, article 4, sec- 
tion 35275 et seq. 

(C) obtain documentation from the foreign agency that the child is le- 
gally free for adoption. 

(D) determination that the child's needs can be met by placement with 
the prospective adoptive parent, and 

(E) availability of post-placement supervision. 

(6) "CDIB" means Certificate of Degree of Indian Blood. 

(7) "Concurrent Services Planning" means a written child welfare ser- 
vices case plan which identifies the child's permanency alternative and 
the services necessary to achieve it if the parents fail to reunify with the 
child. 

(8) "Consent to Adoption" means the voluntary written agreement by 
the birth parent with a specified person to the adoption of the child. 
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(A) An Independent Adoption Placement Agreement is a type of con- 
sent to adoption. 

(9) "County" means the income maintenance division in each county 
welfare department responsible for federal and state eligibility determi- 
nation and payment of AAP benefits. 

(d)(1) "Days" means calendar days unless otherwise specified. 

(2) "Delegated County Adoption Agency" means delegated county 
adoption agency as defined at Family Code Section 8515. 

(A) (Reserved) 

(3) "Department" means department as defined at Family Code Sec- 
tion 8518. 

(A) (Reserved) 

(4) "Disruption in Placement" means the termination of an adoptive 
placement prior to the issuance of a final decree of adoption. 

(e) Reserved 

(0(1) "FBI Criminal Record" means the "FBI identification record" 
as specified in title 28, Code of Federal Regulations (CFR) section 16.31. 
(A) (Reserved) 

(2) "Filing a Petition" means the submission of an adoption petition to 
the clerk of the court having jurisdiction and the clerk's acceptance and 
endorsement of the petition in the county where the petitioner resides. 

(A) In an agency adoption, where the child is a dependent of the juve- 
nile court, the petition may be filed either in the county where the peti- 
tioner resides or in the county where the child was legally freed for adop- 
tion. 

1 . If the petitioner is a relative of the child and has entered into a kin- 
ship adoption agreement pursuant to Family Code Section 87 14.7, a copy 
of the kinship adoption agreement shall be attached to the petition as re- 
quired by Family Code Section 8714.5(d). 

(B) In an independent adoption, where the chid has been placed for 
adoption with a person other than a relative, as defined at Section 
35000(r)(6), a copy of the Independent Adoption Placement Agreement 
shall be attached to the petition as required by Family Code Section 8802. 

(3) "Filing of the Relinquishment Form" means the department's re- 
ceipt and acknowledgement of a certified copy of a relinquishment form 
that has been signed, witnessed, and dated pursuant to Articles 1 and 2 
of Subchapter 5 of these regulations. 

(4) "Final Decree of Adoption" means a court order granting the com- 
pletion of the adoption. 

(5) "Fiscal Year" means the state fiscal year. The state fiscal year be- 
gins July 1 and ends June 30 of the following year. 

(6) "Foreign Agency" means the foreign government, organization, or 
agent authorized under the laws of the foreign country to provide adop- 
tion services. 

(7) "Foreign Guardianship" means care, custody, control, and finan- 
cial responsibility for the foreign-bom child given to a United States citi- 
zen or a lawful permanent resident alien of the United States by the gov- 
ernment of the child's native country. 

(8) "Foster Family Agency" means any organization engaged in re- 
cruiting, certifying, training, and, providing professional support to, fos- 
ter parents, or in finding homes or other places for temporary placement 
of children who require that level of care as an alternative to a group 
home. 

(9) "Foster Family Home" means any residential facility providing 
24-hour care for six or fewer foster children which is owned, leased, or 
rented and is the residence of the foster parent or parents, including their 
family, in whose care the foster children have been placed. The place- 
ment may be by a public or private child placement agency or by a court 
order, or by voluntary placement by a parent, parents, or guardian. A fos- 
ter family home may also be authorized to provide care for more than six 
children for the purposes of keeping siblings together provided that the 
conditions of Health and Safety Code Section 1505.2 are met. 

(10) "Freed for Adoptive Placement" means eligibility of the child to 
be placed for adoption by: relinquishment for adoption, consent to adop- 
tion, court order for termination of parental rights, denial of paternity, or 
waiver of further notice of court proceedings. 



(11) "Full-Service Adoption Agency" means full-service adoption 
agency as defined at Family Code Section 8521. 

(A) (Reserved) 

(12) "Full State Criminal Record" means the "State summary criminal 
history information" as specified in Penal Code section 1 1 105(a)(2). 

(A) (Reserved) 

(g)(1) "Grievance" means a written complaint about any procedures, 
actions, or determinations made by an agency before the filing of an 
adoption petition. 

(2) "Grievance Review Agent" means a person or panel designated by 
the director of the agency to conduct the grievance review and render a 
recommended decision to the director of the agency. 

(3) "Grievance Review Hearing" means a session conducted by a 
grievance review agent which is recorded and attended by the parties 
who submitted the written request for the review, their authorized repre- 
sentatives, and any witnesses who intend to testify. 

(4) "Guardianship" means the court appointment of a guardian for the 
person or estate of a child, or both, as deemed necessary or convenient, 
pursuant to Probate Code Section 1500 et seq., or Welfare and Institu- 
tions Code Section 366.26. 

(A) A guardian is a person who upon court appointment has the legal 
authority and responsibility to care for a child. A guardian may be a rela- 
tive of the child. 

(h) "Holding Period" means the time period agreed to by the agency 
and the relinquishing parent between the signing of the relinquishment 
for adoption and the receipt of a certified copy of the relinquishment by 
the department. 

(i)( 1 ) "ICPC" means Interstate Compact on the Placement of Children. 

(2) "ICWA" means Indian Child Welfare Act. 

(3) "Independent Adoption" means independent adoption as defined 
at Family Code Section 8524. 

(A) (Reserved) 

(4) "Indian Child Welfare Act (ICWA)" means the federal Indian 
Child Welfare Act of 1978 as codified at title 25, United States Code, sec- 
tion 1901, et. seq. 

(5) "Indian" means a person as defined at section 1903(3) of the 
ICWA. 

(A) (Reserved) 

(6) "Indian Child" means a child as defined at section 1903(4) of the 
ICWA. 

(A) (Reserved) 

(7) "Indian Child's Extended Family Member" means extended fami- 
ly member as defined at section 1 903(2) of the ICWA. 

(A) (Reserved) 

(8) "Indian Child's Tribe" means the child's tribe as defined at section 
1903(5) of the ICWA. 

(A) (Reserved) 

(9) "Indian Custodian" means an Indian person as defined at section 
1903(6) of the ICWA. 

(A) (Reserved) 

(10) "Indian Tribal Court" means a court as defined at section 
1903(12) of the ICWA. 

(A) (Reserved) 

(11) "Indian Tribe" means Indian tribe as defined at section 1903(8) 
of the ICWA. 

(A) (Reserved) 

(12) "INS" means the Immigration and Naturalization Services 
agency within the United States Department of Justice charged with ad- 
ministering the immigration and naturalization laws of the United States. 

(A) (Reserved) 

(13) "Intercountry Adoption" means intercountry adoption as defined 
at Family Code Section 8527. 

(A) (Reserved) 

(B) For the purposes of intercountry adoption, "child" means a fore- 
ign-bom, unmarried, unemancipated person under the age of sixteen 
years. 
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(C) Intercountry adoption includes two components: 

1. Adoption in California, whereby the family arranges for the fore- 
ign-born child to travel to California and completes the adoption of the 
child under the laws of California's Intercountry Adoptions Program. 

a. The family may or may not have obtained foreign guardianship of 
the child under the laws of the child's native country. 

(i) Only agencies licensed to provide full-service adoption services 
under the Intercountry Adoptions Program may assist families to com- 
plete this process. 

2. Adoption Abroad, whereby the family completes the adoption of the 
foreign-born child under the laws of the child's native country before the 
child travels to California. 

a. The family readopt the child in California. 

(i) Agencies licensed to provide full-service adoption services or non- 
custodial adoption services under the Intercountry Adoptions Program 
may assist families to complete this process. 

(j) Reserved 

(k)(l) "Kinship Adoption Agreement" means a written agreement 
among a child's birth and adopting relatives pursuant to Family Code 
Section 8714.7. 

(/)( 1 ) "Licensed Adoption Agency" means licensed adoption agency 
as defined at Family Code Section 8530. 

(A) (Reserved) 

(m)(l) "Medical or Mental Health Professional" means a physician 
and surgeon, a clinical psychologist, a licensed clinical social worker, a 
person employed as a social worker by a county, or a marriage, family, 
and child counselor. 

(2) "Medical Report" means the completed AD 512, which specifies 
the information about the child' s medical and family background and any 
attached documents that are provided to the prospective adoptive par- 
ents. 

(A) The AD 5 1 2 and the documents attached to the AD 5 1 2 shall con- 
tain the following information about the child and his or her birth parents: 

1. All known medical background about the child's birth parents; 

2. All known diagnostic information about the child, including medi- 
cal reports, psychological evaluations, if applicable, and scholastic infor- 
mation, if he or she is age appropriate; 

3. All known information about the child's development prior to 
placement with the prospective adoptive parents and during the time the 
child was seen by the adoption case worker while in the prospective 
adoptive parents' home; 

4. All known information about the child's family life; 

5. Copies of the nonconfidential section (Part II) of the AD 67 and the 
AD 67A when completed by the birth parent; 

6. Medical reports from the child's prenatal physician and the physi- 
cian who delivered the child, or from the hospital in which the child was 
bom, if available; and 

7. Photocopies of all original source reports on the child's and his or 
her birth parents' medical and family backgrounds obtained during the 
agency's investigation of the child. 

8. The written assessment of the child made by the agency as required 
by Section 35127.1. 

(n)(l) "Noncustodial Adoption Agency" means noncustodial adop- 
tion agency as defined at Family Code Section 8533. 

(A) (Reserved) 

(2) "Nonrecurring Adoption Expenses" means reasonable and neces- 
sary adoption fees, court costs, attorney fees and other expenses which 
are directly related to the legal adoption of a child with special needs, 
which are not incurred in violation of State or Federal law, and which 
have not been reimbursed from other sources or other funds. 

"Other expenses which are directly related to the legal adoption of a 
child with special needs' means the costs of the adoption incurred by or 
on behalf of the parents and for which parents carry the ultimate liability 
for payment. Such costs may include the adoption study, including health 
and psychological examinations, supervision of the placement prior to 
adoption, transportation and the reasonable costs of lodging and food for 



the child and/or the adoptive parents when necessary to complete the 
placement or adoption process." 

(o) Reserved 

(p)( 1 ) "Parent" means a birth parent or adoptive parent of a child. 

(2) "Parent of an Indian Child" means a parent as defined at section 
1903(9) of the ICWA. 

(A) (Reserved) 

(3) "Parties to Grievance Review" means the applicant or prospective 
adoptive parent requesting the review and the representative of the 
agency responsible for the action. 

(4) "Party State" means, for the purpose of the ICPC, a state which is 
a member of the Interstate Compact on the Placement of Children. 

(5) "Permanency Planning Family" means the home of a relative, a li- 
censed foster family home as defined in Health and Safety Code Section 
1502(a)(5), or a certified family home as defined in Health and Safety 
Code Section 1506(d) willing to assist in implementation of the child's 
case plan by facilitating family reunification while being prepared to pro- 
vide the child with legal permanence should family reunification fail. 

(A) (Reserved) 

(6) "Personal Knowledge" means personal knowledge as defined at 
Family Code Section 8801(b). 

1. Substantially correct means accurate in the agency's judgment. 

(7) "Petitioner" means a prospective adoptive parent who has filed an 
adoption petition with the superior court pursuant to Family Code Sec- 
tion 8802 for an independent adoption or pursuant to Family Code Sec- 
tion 8714 for an agency adoption. 

(8) "Place for Adoption" means, for the purpose of an agency adop- 
tion, the agency's placement of a child who has been freed for adoptive 
placement either by relinquishment to the agency or by the court order. 

(9) "Place for Adoption" means, for the purpose of an independent 
adoption, the placement of a child by a birth parent who, based on his or 
her personal knowledge, selected the prospective adoptive parents for the 
child and, if required, completed and signed the AD 924. 

(A) (Reserved) 

(10) "Placement" means, for the purpose of the ICPC, the arrangement 
for the care of a child in a family that has been studied and approved for 
adoption or has had a preplacement interview completed by a licensed 
adoption agency. 

(11) "Presumed Father" means a father as defined at Family Code sec- 
tion 7611. 

(A) (Reserved) 

(12) "Prospective Adoptive Parent" means prospective adoptive par- 
ent as defined at Family Code Section 8542. 

(A) (Reserved) 

(q) Reserved 

(r)(l) "Receiving Agency in the Independent Adoptions Program" 
means, for the purpose of the ICPC, the person(s) who is designated to 
receive a child from another party state with the intention of filing a peti- 
tion to adopt that child. 

(2) "Receiving Agency in the Relinquishment Adoptions Program" 
means, for the purpose of the ICPC, a licensed adoption agency or CDSS 
Adoptions district office that is designated to receive any child from 
another party state for the purpose of adoption. 

(3) "Recertification" means the process by which the agency and the 
adoptive parent determine whether there are any changes in either the 
child's needs or the adoptive parent's circumstances which affect eligi- 
bility for and/ or duration of and/or amount of adoption assistance pay- 
ments. 

(4) "Relative" means, fo the purpose of an agency adoption with a kin- 
ship adoption agreement, an adopting relative as defined at Family Code 
Section 8714.7(c). 

(5) "Relative" means, for the purpose of an independent adoption, an 
adopting relative as defined in Family Code Section 8802(a)(1). 

(6) "Relinquishment Form" means a relinquishment document as de- 
scribed in Section 35 145 and a Statement of Understanding as described 
in Section 35152.1 or 35152.2. 
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(7) "Relinquishment of a Child" means the action of a parent who signs 
a relinquishment form in which he or she surrenders custody, control and 
any responsibihty for the care and support of the child to the department 
or any licensed public or private adoption agency pursuant to Family 
Code Section 8700. 

(8) "Rescission" means an action taken by mutual agreement between 
the relinquishing parent and the agency which accepted the relinquish- 
ment, to nullify the relinquishment after it has been filed. 

(9) "Resident of a County in California" means a person who makes 
his or her home in a county in California. 

( 1 0) "Responsible Public Agency" means the department or licensed 
public adoption agency responsible for determining Adoption Assis- 
tance Program eligibility and initial and subsequent payment amounts as 
specified in Section 35325(c). 

(11) "Revocation" means an action taken by the parent who has signed 
a relinquishment, to nullify the relinquishment before it has been filed. 

(s)( 1 ) "Secretary" means Secretary of the Interior as defined at title 25 
United States Code, section 1903(1 1). 
(A) (Reserved) 

(2) "Sending Agency in the Independent Adoptions Programs" means, 
for the purpose of the ICPC, the birth parent(s) who sends, brings, or 
causes to be sent or brought any child to another party state for the pur- 
pose of adoption. 

(3) "Sending Agency in the Relinquishment Adoptions Program" 
means, for the purpose of the ICPC, a licensed adoption agency or CDSS 
Adoptions district office that sends, brings, or causes to be sent or 
brought any child to another party state for the purpose of adoption. 

(4) "Sending State in the Independent Adoptions Program" means, for 
the purpose of the ICPC, the state of residence of the birth parent placing 
a child for adoption in California. The child being placed is deemed to 
have been brought into California from the sending state regardless of the 
child's place of birth, including California. 

(5) "Set Aside" means the legal process by which adoptive parents can 
secure the dismissal of the decree of adoption. 

(6) "Sibling" means a brother or sister of an adoptee who was bom to 
the same birth parent or parents of the adoptee. 

(7) "Special Needs Child" means special needs child as defined at 
Family Code Section 8545. 

(A) (Reserved) 

(B) (Reserved) 

(8) "Statewide Median Income" means the California median income 
as projected and adjusted for family size by the United States Department 
of Housing and Urban Development (HUD). 

(t) Reserved 

(u) Reserved 

(v) Reserved 

(w)( 1 ) "Waiver" means the action taken by the department eliminating 
the need for the report required of the department when the agency is a 
party to or has joined in the petition for adoption. 

(x) Reserved 

(y) Reserved 

(z) Reserved 
NOTE: Authority cited: Sections 10553, 10554 and 16118, Welfare and Institu- 
tions Code; Section 1530, Health and Safety Code; and Sections 8608, 8621 and 
8901, Family Code. Reference: Sections 10800, 16000, 16100, 16115, 16118, 
16119, 16120, 16120.1 and 16121, Welfare and Institutions Code; Sections 3014, 
6500, 7002, 7601, 7602, 7610, 7611, 7612, 7660, 7661, 7662, 7663, 7664, 7665, 
7666, 7669, 7802, 7807, 7808, 7820, 7821, 7822. 7823, 7824, 7825, 7826, 7827, 
7828, 7829, 7890, 7892, 7893, 8502, 8503. 8506, 8509, 8512, 8515, 8518, 8521, 
8524, 8527, 8530, 8533, 8539, 8542, 8545. 8600, 8706, 8714, 8714.7, 8801(b), 
8802, 8817, 8909 and 9202, Family Code; Section 1502, Health and Safety Code; 
Sections 1502(a)(9) and (10) and 13290, Government Code; 8 USC 
1 101(b)(1)(F); 25 USC 1901, 1903(2), (3), (4), (5), (6), (8), (9), (1 1), and (12); 42 
USC 673 and 675; Section 11105(a)(2), Penal Code; 28 CFR Section 16.31; and 
45 CFR 1 356.4 l(i). 

History 
J. New section filed 9-1-87; operative lO-J-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1. 



2. Repealer of subsection (mm) filed 12-1-88; operative 12-31-88 (Resistor 89. 
No. 1). 

3. Amendment of subsection (bb) filed 3-7-89; operative 4-6-89 (Reeister 89, 
No. 11). 

4. Amendment filed 7-28-89; operative 8-27-89 (Register 89. No. 31). 

5. Editorial correction of subsection (s)(3) originally filed 8-8-86; operative 
9-7-86 as section 70-1 OO(yy) of the Manual of Policies and Procedures. Defini- 
tion inadvertently omitted during reformatting (Register 89. No. 38). 

6. Amendment of subsection (f) filed 12-15-89; operaUve 1-14-90 (Register 89. 
No. 51). 

7. Amendment of subsection (i) filed 12-28-89 as an emergency; operative 
1-1-90 (Register 90, No. 3). A Certificate of Compliance must be transmitted 
to OAL within 120 days or emergency language will be repealed on 5-1-90. 

8. New subsection (n)(l ) filed 1-8-90 as an emergency; operative 1-8-90 (Regis- 
ter 90. No. 9). A Certificate of Compliance must be transmitted to OAL within 
120 days by 5-8-90 or emergency language will be repealed on 5-9-90. 

9. Amendment of subsections (b) and (r) filed 3-9-90; operative 4-8-90 (Reeister 
90, No. 13). 

10. Certificate of Compliance as to 12-28-89 order transmitted to OAL 4-27-90 
and filed 5-25-90 (Register 90. No. 28). 

1 1 . Certificate of Compliance as to 1-8-90 order transmitted to OAL on 5-4-90 
and filed 6^-90 (Register 90, No. 30). 

12. Editorial coiTecUon of printing error reinstating subsections (t), (u) and (v) 
(Register 91, No. 32). 

13. Change without regulatory effect amending section filed 8-2-91 pursuant to 
section 100, title 1, California Code of Regulations (Register 91, No. 52) 

14. New subsections (a)(2)-(a)(6) and subsection renumbering, new subsection 
(m)(2), and amendment of Note filed 3-10-93; operafive 4-9-93 (Register 93. 
No. II). 

15. Repealer of subsecfions (a)(2)-(6) and subsection renumbering filed 9-8-93; 
operative 10-7-93 (Register 93. No. 37). 

16. New subsection (a)(1) and subsection renumbering, repealer of subsection 
(a)(3), amendment of subsection (A)(4), correction of subsecfions (r)(2)-(3) 
numbering, new subsecUon (r)(4) and subsection renumbering and new subsec- 
tion (s)(5) filed 10-31-94; operative 1 1-1-94 (Register 94, No. 44). A Certifi- 
cate of Compliance must be transmitted to OAL by 3-1-95 or emergency lan- 
guage will be repealed by operafion of law on the following day. 

17. Amendment of section and Note filed 12-29-94; operative 1-1-95 (Register 
94, No. 52). 

18. Editorial correcfion of History 17 (Register 95, No. 13). 

19. Certificate of Compliance as to 10-3 1-94 order including amendment of sub- 
secfion (a)(1) transmitted to OAL 2-27-95 and filed 4-10-95 (Register 95, No. 
15). 

20. Amendment of section and Note filed 7-30-98 as an emergency; operative 
8-1-98 (Register 98, No. 31). A Certificate of Compliance must be transmitted 
to OAL by 1 1-30-98 or emergency language will be repealed by operation of 
law on the following day. 

21 . Amendment of section and Note refiled 1 1-24-98 as an emergency; operative 
1 1-29-98 (Register 98, No. 48). A Certificate of Compliance must be trans- 
mitted to OAL by 3-29-99 or emergency language will be repealed by opera- 
fion of law on the following day. 

22. Certificate of Compliance as to 1 1-24-98 order, including amendment of sub- 
section (f)(10), transmitted to OAL 3-25-99 and filed 5-3-99 (Register 99, No. 
19). 



Subchapter 2. General Requirements 

Article 1. Correction, Alteration, 
Translation and Reading of Forms 

§35001. Definitions— Forms. 

(a)( 1 ) "AAP 1 " (6/01 ) means the form entitled, "Request for Adoption 
Assistance Program Benefit." 

(2) "AAP 2" (3/97) means the form entitled, "Payment Instructions - 
Adoption Assistance Program." 

(3) "AAP 3" (6/01) means the form entitled, "Reassessment Informa- 
tion - Adoption Assistance Program." 

(4) "AAP 4" (7/97) means the form entitled, "Eligibility Certification 
- Adoption Assistance Program." 

(5) "AD 1 A" (1/95) means the form entitled, "Consent to Adoption by 
Parent(s) in California." 

(6) "AD IC" ( 1/95) means the form entitled, "Consent to Adoption by 
Parent(s) Outside California." 

(7) "AD IF" (1/95) means the form entitled, "Consent to Adoption by 
Parent(s) Outside California in Armed Forces." 

(8) "AD 20" (2/93) means the form entitled, "Refusal to Give Consent 
to Adoption." 
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(9) "AD 20B'" (4/92) means the form entitled, "Refusal to Give Con- 
sent to Adoption by Alleged Natural Father." 

(10) "AD 42 V (7/95) means the form entitled. "Independent Adopdon 
Program - Individual Case Report." 

(11) "AD 42 ICA" (7/95) means the form entitled, "Intercountry 
Adoption Program - Individual Case Report." 

(12) "AD42R" (7/95) means the form entitled, "Relinquishment 
Adoption Program - Individual Case Report." 

(13) "AD 67" (6/95) means the form entitled, "Information About the 
Birth Mother." 

(14) "AD 67 A" (6/95) means the form entitled, "Information About 
the Birth Father." 

(15) "AD 90" (1/94) means the form entitled, "Supporting Informa- 
tion for Issuance of Department of Social Services Acknowledgment." 

(16) "AD 100" (12/93) means the form endtled, "Authorization for 
Release of Informadon." 

(17) "AD 165" (1/95) means the form entitled, "Consent to Adoption 
by Parent in California When Legal Father Denies He is the Natural Fa- 
ther." 

(18) "AD 166" (1/95) means the form entitled, "Consent to Adoption 
by Father Outside California." 

(19) "AD 501 ENG/SP" (12/91) means the form entitled, "Relinquish- 
ment (Birth Mother and/or Presumed Father)." 

(20) "AD 501 A ENG/SP" (12/91) means the form entitled, "Relin- 
quishment (Out of State)." 

(2 1 ) "AD 503 ENG/SP" (12/91) means the form entitled, "Relinquish- 
ment - Out of County (Birth Mother and/or Presumed Father)." 

(22) "AD 504" (12/91) means the form entided, "Relinquishment - 
Out of State - in-Armed Forces." 

(23) "AD 508 (3/82) means the form entitled, Rescission Request/ 
Rescission of Relinquishment." 

(24) "AD 512" (7/98) means the form entitled, "Psychosocial and 
Medical History of Child." 

(25) "AD 55 1 A" (3/94) means the form entided, "Nodficadon of Pro- 
cedure in Lieu of Signing Relinquishment Waiver or Denial." 

(26) "AD 558" (8/97) means the form entitled, "Notice of Placement." 

(27) "AD 580" (6/97) means the form entided, "Notice of Removal of 
Child from AdopUve Home." 

(28) "AD 583 Eng/Sp" (6/95) means the form entided, "Relinquish- 
ment - Out of County (Presumed Father Denies He is the Birth Father)." 

(29) "AD 584 Eng/Sp" (8/95) means the form endded, "Rehnquish- 
ment - Out of State (Presumed Father Denies He is the Birth Father)." 

(30) "AD 585 Eng/Sp" (8/95) means the form entided, "Relinquish- 
ment (Presumed Father Denies He is the Birth Father)." 

(31) "AD 586 Eng/Sp" (6/97) means the form entided, "Relinquish- 
ment - In or Out of County (Alleged Natural Father in California)." 

(32) "AD 588 Eng/Sp" (6/98) means the form endtled, "Denial of Pa- 
ternity by Alleged Natural Father - In or Out of California." 

(33) "AD 590 Eng/Sp" (6/98) means the form entided. "Waiver of 
Right to Further Nodce of Adoption Planning (Alleged Natural Father In 
or Out of California)." 

(34) "AD 591 Eng/Sp" (12/91) means the form entided, "Relinquish- 
ment (Alleged Natural Father) Out of State or County." 

(35) "AD 593" (12/91) means the form endded, "Relinquishment (Al- 
leged Natural Father) Outside of California in Armed Forces." 

(36) "AD 594" (1/95) means the form endded, "Consent to Adoption 
by Alleged Natural Father." 

(37) "AD 824" (5/97) means the form endtled, "Consent and Joinder" 
for agency adoptions. 

(38) "AD 830" (9/97) means the form entided, "Summary Claim for 
Reimbursement Private Adoption Agency Reimbursement Program." 

(39) "AD 831" (7/87) means the form entitled, "Private Adoption 
Agency Cost Justification for Adoptive Placement." 

(40) "AD 842" (1/95) means the form entided, "Consent to Adoptive 
Placement by Alleged Natural Father (Outside California in Armed 
Forces)." 



(41) "AD 859" ( 1/95) means the form entided, "Consent to Adoption 
of Indian Child by Parent(s) in or out of California." 

(42) "AD 860" (1/95) means the form entided, "Consent to Adoption 
of Indian Child by Presumed Father in or out of California." 

(43) "AD 861" (6/95) means the form entided, "Consent to Adoption 
of Indian Child by Alleged Natural Father (In or Outside of California)." 

(44) "AD 862" (12/91) means the form entitled, "Relinquishment of 
Indian Child by Alleged Natural Father - Out of State or County." 

(45) "AD 863" (12/91) means the form entided, "Relinquishment of 
Indian Child - Out of State." 

(46) "AD 864" ( 1/92) means the form entided. "Relinquishment of In- 
dian Child (Birth Mother and/or Presumed Father)." 

(47) "AD 865" (1/92) means the form entitled, "Relinquishment of In- 
dian Child (Birth Mother and/or Presumed Father) Out of County." 

(48) "AD 866" (8/95) means the form entided, "Relinquishment of In- 
dian Child (Presumed Father Denies He is the Birth Father)." 

(49) "AD 867" (6/95) means the form entided, "Relinquishment of In- 
dian Child (Presumed Father Denies He is the Birth Father) Out of State." 

(50) "AD 868" (1/92) means the form entided, "Relinquishment of In- 
dian Child (Alleged Natural Father in California) In/Out of County." 

(5 1 ) "AD 873" (7/95) means the form entitled, "Relinquishment of In- 
dian Child (Presumed Father Denies He is Birth Father) Out of County." 

(52) "AD 880" (7/98) means the form entided, "Declaration of Moth- 
er." 

(53) "AD 885" (7/98) means the form entided, "Statement of Under- 
standing - Agency Adoptions Program (Mother or a Presumed Father of 
the Child Who Is Not Detained, a Juvenile Court Dependent in Out-of- 
Home Care, or the Ward of a Legal Guardian)." 

(54) "AD 885 A" (9/98) means the form entided, "Statement of Under- 
standing - Agency Adoptions Program (Mother or a Presumed Father of 
a Child Who Is Detained, a Juvenile Court Dependent in Out-of-Home 
Care, or the Ward of a Legal Guardian)." 

(55) "AD 885C" (7/98) means the form entided, "Statement of Under- 
standing - Agency Adoptions Program (Alleged Natural Father of the 
Child Who Is Not Detained, a Juvenile Court Dependent in Out-of- 
Home Care, or the Ward of a Legal Guardian)." 

(56) "AD 885D" (7/98) means the form entided, "Statement of Under- 
standing ^ Agency Adoptions Program (Alleged Natural Father of the 
Child Who Is Detained, a Juvenile Court Dependent in Out-of-Home 
Care, or the Ward of a Legal Guardian)." 

(57) "AD 887" (3/97) means the form entided, "Statement of Under- 
standing - Independent Adoptions Program (Parent Who Gave Physical 
Custody of the Child to the Adoptive Parents)." 

(58) "AD 887A" (3/97) means the form entided, "Statement of Under- 
standing -Independent Adoptions Program (Parent Who Did Not Give 
Physical Custody of the Child to the Adoptive Parents)." 

(59) "AD 887B" (3/97) means the form entided, "Statement of Under- 
standing - Independent Adoptions Program (Alleged Natural Father)." 

(60) "AD 899" (7/98) means the form entided, "Statement of Under- 
standing - Agency Adoptions Program (Mother or a Presumed Father of 
the Indian Child Who Is Not Detained, a Juvenile Court Dependent in 
Out-of-Home Care, or the Ward of a Legal Guardian)." 

(61 ) "AD 899A" (7/98) means the form entided, "Statement of Under- 
standing - Agency Adoptions Program (Mother or a Presumed Father of 
an Indian Child Who Is Not Detained, a Juvenile Court Dependent in 
Out-of-Home Care, or the Ward of a Legal Guardian)." 

(62) "AD 899C" (7/98) means the form entitled, "Statement of Under- 
standing - Agency Adoptions Program (Alleged Natural Father of the In- 
dian Child Who Is Not Detained, a Juvenile Court Dependent in Out-of- 
Home Care, or the Ward of a Legal Guardian)." 

(63) "AD 899D" (7/98) means the form entided, "Statement of Under- 
standing - Agency Adoptions Program (Alleged Natural Father of the In- 
dian Child Who Is Not Detained, a Juvenile Court Dependent in Out-of- 
Home Care, or the Ward of a Legal Guardian)." 

(64) "AD 900" (1/95) means the form entitled, "Statement of Under- 
standing - Independent Adoptions Program (Parent Who Gave Physical 
Custody of the Indian Child to the Adoptive Parents)." 
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(65) "AD 900A" (1/95) means the form entitled, "Statement of Under- 
standing - Independent Adoptions Program (Parent Who Did Not Give 
Physical Custody of the Indian Child to the Adoptive Parents)." 

(66) "AD 900B" ( 1/95) means the form entitled, "Statement of Under- 
standing - Independent Adoptions Program (Alleged Natural Father of 
Indian Child)." 

(67) "AD 904" (2/94) means the form entitled, "Consent for Contact." 

(68) "AD 904A" (1/94) means the form entitled, "Waiver of Rights to 
Confidentiality of Adoption Records for Siblings." 

(69) "AD 907" (5/94) means the form entitled, "Adoptive Placement 
Agreement." 

(70) "AD 908 Eng/Sp" ( 1/98) means the form entitled, "Adoptions In- 
formation Act Statement." 

(71) "AD 909" (8/88) means the form entitled, "Photolisting Data 
Sheet." 

(72) "AD 920 Eng/Sp" (2/93) means the form entitled, "Relinquish- 
ment - In or Out of County (Alleged Natural Father In California) - Par- 
ent Identifying Adopting Parent(s)." 

(73) "AD 921 Eng/Sp" (1/93) means the form entitled, "Relinquish- 
ment (Birth Mother and/or Presumed Father) - Parent Identifying Adopt- 
ing Parent(s)." 

(74) "AD 922 Eng/Sp" (3/97) means the form entitled, "Relinquish- 
ment Addendum for Parent Identifying Adopting Parent(s)." 

(75) "AD 924" (3/95) means the form entitled, "Independent Adop- 
tion Placement Agreement." 

(76) "AD 925" (1/95) means the form entitled, "Independent Adop- 
tion Placement Agreement - Indian Child." 

(77) "AD 926" (3/97) means the form entitled. "Statement of Under- 
standing - Independent Adoption Program (Parent Who Signs Indepen- 
dent Adoption Placement Agreement)." 

(78) "AD 927" (1/95) means the form entitled, "Statement of Under- 
standing - Independent Adoption Program (Parent of Indian Child Who 
Signs Independent Adoption Placement Agreement)." 

(79) "AD 928" (3/97) means the form entitled, "Revocation of Con- 
sent - Independent Adoption Program." 

(80) "AD 929" (5/97) means the form entitled, "Waiver of Right to 
Revoke Consent - Independent Adoption Program." 

(81) "AD 930" (1/95) means the form entitled, "Independent Adop- 
tion Placement Agreement Transmittal." 

(82) "AD 4310" (1/93) means the form entitled, "Adoption Programs 
Notice Required by Information Practices Act." 

(83) "AD 43 11" (1/98) means the form entitled, "Information on 
American Indian Child (Adoption Program)." 

(84) "AD 43 17" (3/82) means the form entitled, "Revocation of Relin- 
quishment." 

(85) "AD 4320" (4/01) means the form entitled, "Adoption Assistance 
Program Agreement." 

(86) "AD 4333" (6/96) means the form entitled, "Acknowledgement 
and Confirmation of Receipt of Relinquishment Documents." 

(87) "AD 4336" (4/97) means the form entitled, "Consent to Adoption 
by Presumed Father in Armed Forces - Outside of California, Denies He 
is Natural Father." 

(b)(1) "BID 7-A" (5/90) means the fingerprint card, 
(c) Reserved 

(d)(1) DHS 6155 (10/90) means the form entitled "Health Insurance 
Questionnaire." 
(e) Reserved 
(f)(1) (Reserved) 
(f)(2) (Reserved) 

(3) "(FC 3)" (2/92) means the form entitled, "Determination of Federal 
AFDC-FC Eligibility." 

(4) (Reserved) 

(5) (Reserved) 

(6) (Reserved) 

(7) (Reserved) 



(8) "FC 8" (6/94) means the form entitled, "Federal Eligibility Certifi- 
cation for Adoption Assistance Program." 

(9) (Reserved) 

(10) "FC 10" (12/88) means the form entitled, "Income and Property 
Checklist for Federal Eligibility Determination - Adoption Assistance 
Program." 

(g) Reserved 
(h) Reserved 

(i)(l) "ICPC lOOA" (10/91) means the form entitled. "Interstate Com- 
pact Application Request to Place Child." 

(2) "ICPC lOOB" (7/92) means the form entitled. "Interstate Compact 
Report on Child's Placement Status." 

(3) "1-600" (5/83) means the form entitled, "Petition to Classify Or- 
phan as an Immediate Relative." 

(j) Judicial Council Forms to Finalize Adoptions 

( 1 ) "Adopt-200" (1/99) means the form entitled, "Petition for Adop- 
tion." 

(2) "Adopt-210" (1/99) means the form entitled, "Petitioner Consent 
and Agreement to Adoption." 

(3) "Adopt-215 (1/99) means the form entitled, "Order of Adoption." 

(4) "Adopt-220" (1/99) means the form entitled, "Attachment to Peti- 
tion for Adoption - Adoption of an Indian Child." 

(5) "Adopt-230" (1/99) means the form entitled, "Accounting Report 
- Adoptions." 

(6) "Adopt-310 (1/99) means the form entilted, "Kinship Adoption 
Agreement." 

(7) "JV-505" (1/99) means the form entitled, "Statement Regarding 
Paternity" (Juvenile Dependency). 

(k)-(u) Reserved 

( v)( 1 ) "VS 44" (1/91) means teh form entitled, "Court Report of Adop- 
tion." 

(w)-(z) Reserved 
NOTE: Authority cited: Sections 10553, 10554, 16118 and 16120, Welfare and In- 
stitutions Code; and Section 8621, Family Code. Reference: Sections 16105, 
1611 8 and 16120.05, Welfare and Institutions Code; Sections 8500 et seq.. 8600 
et seq., 8700 et seq., 8800 et seq., 8900 et seq., 9 1 00 et seq. and 9200 et seq.. Family 
Code. 

History 

1. Renumbering of former section 35001 to section 35002 and new section filed 
9-8-93; operative 10-7-93 (Register 93, No. 37). For prior history, see Register 
91, No. 52. 

2. New subsections (a)(l)-(4) and subsection renumbering, new subsection 
(a)(48), reservation of subsections (b)-(f)(2), new subsection (f)(3), reservation 
of subsections (f)(4)-(7), new subsections (f)(8)-(10) and amendment of Note 
filed 10-31-94 as an emergency; operative 1 1-1-94 (Register 94, No. 44). A 
Certificate of Compliance must be transmitted to OAL by 3-1-95 or emergency 
language will be repealed by operafion of law on the following day. 

3. New subsections (a)(5)-(9), (a)(12), (a)(14)-(15), (a)(20), (a)(23)-(25), 
(a)(34)-(40), (a)(49), (a)(64)-(63), (a)(69)-(78) and (b)-(z), subsection renum- 
bering, amendment of redesignated subsections (a)(13), (a)(54)-(56), 
(a)(61)-(63), repealer of subsection (a)(44), and amendment of Note filed 
12-29-94; operafive 1-1-95 (Register 94, No. 52). 

4. Editorial coiTcction of subsection renumbering (Register 95, No. 6). 

5. Editorial correcfion of History 3 and inserting inadvertently omitted History 
4 (Register 95, No. 13). 

6. Change without regulatory effect adding new subsection (a)(80) filed 3-27-95 
pursuant to secfion 100, title 1 , California Code of Regulations (Register 95, No. 
13). 

7. Certificate of Compliance as to 10-31-94 order including amendment of sec- 
tion transmitted to OAL 2-27-95 and filed 4-10-95 (Register 95, No. 15). 

8. Amendment filed 7-30-98 as an emergency; operative 8-1-98 (Register 98, 
No. 31). A Certificate of Compliance must be transmitted to OAL by 1 1-30-98 
or emergency language will be repealed by operation of law on the following 
day. 

9. Amendment refiled 1 1-24-98 as an emergency; operative 1 1-29-98 (Register 
98, No. 48). A Certificate of Compliance must be transmitted to OAL by 
3-29-99 or emergency language will be repealed by operation of law on the fol- 
lowing day. 

10. Certificate of Compliance as to 1 1-24-98 order, including amendment of sec- 
tion, transmitted to OAL 3-25-99 and filed 5-3-99 (Register 99. No. 19). 

11. Amendment of subsections (a)(1), (a)(3) and (a)(85) filed 1 1-30-2000 as an 
emergency; operative 12-1-2000 (Register 2001, No. 13). A Certificate of 
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Compliance must be transmitted to OAL by 3-30-2001 or einergency language 
will be repealed by operation of law on the following day. 

12. Amendment of subsections (a)(1), (a)(3) and (a)(85) refiled 3-30-2001 as an 
emergency; operative 3-31-2001 (Register 2001, No. 13). A Certificate of 
Compliance must be transmitted to OAL by 7-30-200 1 or emergency language 
will be repealed by operation of law on the following day. 

13. Certificate of Compliance as to 3-31-2001 order, including further amend- 
ment of subsections (a)(1), (a)(3) and (a)(85), transmitted to OAL 7-27-2001 
and filed 9-6-2001 (Register 2001, No. 36). 



§ 35002. Initialing the Relinquishment or Consent Form. 

(a) The relinquishment or consent form shall not be corrected or al- 
tered unless the correction or alteration is initialed by: 

( 1 ) The parent who signed the form. 

(2) The reader or translator, if one was used. 

(3) The authorized representative of the agency. 

(4) The witnesses to the relinquishment. 

NOTE: Authority cited: Sections 10553 and 10554, Welfare and Institutions Code; 
Section 1530. Health and Safety Code; and Section 8621, Family Code. Refer- 
ence: Sections 8700 and 8806, Family Code. 

History 

1. New section fded 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1. 

2. Change without regulatory effect amending Note filed 8-2-91 pursuant to sec- 
tion 100, title 1, California Code of Regulations (Register 91, No. 52). 

3. Renumberine of former section 35001 to section 35002 and amendment of 
Note filed 9-8-93; operative 10-7-93 (Register 93, No. 37). 

4. Change without regulatory effect amending subsections (a)(l)-(3) aiid Note 
filed 3-27-95 pursuant to section 100, title 1, California Code of Regulations 
(Register 95, No. 13). 

§ 35003. Relinquishment and Consent Procedures for 

Parents Who Cannot Read English or Cannot 
Read Any Language. 

(a) If the parent signing the relinquishment, consent, or statement of 
understanding form cannot read English but does read liis or her native 
language, the agency or adoption service provider shall: 

( 1 ) Provide all relinquishment, consent, and statement of understand- 
ing forms written in the parent's native language. 

(A) The agency or adoption service provider shall contact the depart- 
ment's Adoptions Branch Forms Coordinator to obtain a copy of the ap- 
propriate forms translated into the parent's native language. 

(2) Provide for the written translation of the forms into the parent's na- 
tive language when such forms cannot be obtained from the department 
within a reasonable time. 

(A) The agency or adoption service provider shall permit the parent to 
provide the translator. 

1 . The agency or adoption service provider shall inform the parent that 
forms shall be translated by a certified translator who shall: 

a. Attach the English version of the form to the translated form, and 

b. Include a signed statement attesting to the accuracy of the transla- 
tion. 

2. The agency or the adoption service provider shall submit the trans- 
lated forms to the department's Adoption Branch Forms Coordinator to 
determine the accuracy of the translation before using the forms. 

(B) If the parent cannot provide a translator, the agency shall provide 
a translator. 

1. An employee of the agency may translate the forms in writing if he 
or she: 

a. Is a certified translator. 

(i) The translator shaU attach the English version of the form to the 
translated form, and 

(ii) Include a signed statemem attesting to the accuracy of the transla- 
tion. 

b. Is not responsible for the provision of any adoption services to the 
relinquishing or consenting parent or the prospective adoptive parents. 

2. The agency shall submit the translated forms to the department's 
Adoption Branch Forms Coordinator to determine the accuracy of the 
translation before using the forms. 



(b) If the parent signing the relinquishment, consent, or statement of 
understanding form cannot read any language, the agency or adoption 
service provider shall: 

( 1 ) Provide for the reading of all forms to the parent in a language un- 
derstood by the parent. 

(A) If the parent does not understand English, the forms shall be trans- 
lated into the parent's native language before the reading. 

(2) Permit the parent to provide the reader. 

(3) Provide the reader if the parent cannot provide the reader. 

(A) If the reader is an employee of the agency, he or she shall not be 
responsible for providing adoption services to the relinquishing or cons- 
enting parent or the prospective adoptive parents. 

(4) Record on audio or video tape the reading of the forms to the parent. 

(5) Obtain a statement, signed by the reader, attesting that the forms 
were accurately read. 

NOTE: Authority cited: Sections 1 0553 and 1 0554, Welfare and Institutions Code; 
Section 1530. Health and Safety Code; and Section 8621, Family Code. Refer- 
ence: Sections 8700 and 8806, Family Code. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1 . 

2. Change without regulatory effect amending Note filed 8-2-91 pursuant to sec- 
tion 100, title 1, California Code of Regulations (Register 91, No. 52). 

3. Change without regulatory effect amending subsections (a)(2)(A)-(A)l. and 
Note filed 3-27-9.5 pursuant to section 100, title I, California Code of Regula- 
tions (Register 95, No. 13). 

4. Amendment filed 7-30-98 as an emergency; operative 8-1-98 (Register 98, 
No. 3 1 ). A Certificate of Compliance must be transmitted to OAL by 1 1-30-98 
or emergency language will be repealed by operation of law on the following 
day. 

5. Amendment refiled 1 1-24-98 as an emergency; operadve 1 1-29-98 (Register 
98, No. 48). A Certificate of Compliance must be transmitted to OAL by 
3-29-99 or emergency language will be repealed by operation of law on the fol- 
lowing day. 

6. Certificate of Compliance as to 1 1-24-98 order transmitted to OAL 3-25-99 
and filed 5-3-99 (Register 99, No. 19). 

§ 35005. Relinquishment and Consent Procedures for 
Parents Who Cannot Read. 

Note: Authority cited: Sections 1 0553 and 10554. Welfare and Insfitutions Code; 
Section 1530, Health and Safety Code; and Secfion 8621, Family Code. Refer- 
ence: Secfions 8700 and 8806, Family Code. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1 . 

2. Editorial correction of printing error in subsection (a) (Register 91, No. 32). 

3. Change without regulatory effect amending Note filed 8-2-91 pursuant to sec- 
tion 100. title 1, California Code of Regulafions (Register 91, No. 52). 

4. Change without regulatory effect amending subsection (a)(3)(A) and Note filed 
3-27-95 pursuant to section 1 00, title 1 , California Code of Regulations (Regis- 
ter 95, No. 13). 

5. Repealer filed 7-30-98 as an emergency; operative 8-1-98 (Register 98, No. 
31). A Certificate of Compliance must be transmitted to OAL by 11-30-98 or 
emergency language will be repealed by operation of law on the following day. 

6. Repealer refiled 1 1-24-98 as an emergency; operative 1 1-29-98 (Register 98, 
No. 48). A Certificate of Compliance must be transmitted to OAL by 3-29-99 
or emergency language will be repealed by operation of law on the following 
day. 

7. Certificate of Compliance as to 1 1-24-98 order transmitted to OAL 3-25-99 
and filed 5-3-99 (Register 99, No. 19). 

§ 35007. Recording of Reading of Forms. 

NotE: Authority cited: Sections 10553 and 10554, Welfare and Institutions Code; 
Section 1530, Health and Safety Code; and Section 8621, Family Code. Refer- 
ence: Secfions 8700 and 8806, Family Code. 

History 

1. New secfion filed 9-1-87; operative 10-1-87. Ed. Note: The prinfing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1. 

2. Change without regulatory effect amending Note filed 8-2-9 1 pursuant to sec- 
tion 100, fide 1, California Code of Regulations (Register 91, No. 52). 

3. Change without regulatory effect adding new subsection (a) designator and 
amending Note filed 3-27-95 pursuant to section 100, title 1 , California Code 
of Regulations (Register 95, No. 13). 

4. Repealer filed 7-30-98 as an emergency; operative 8-1-98 (Register 98, No. 
31). A Certificate of Compliance must be transmitted to OAL by 11-30-98 or 
emergency language will be repealed by operation of law on the following day. 
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5. Repealer refiled 1 1-24-98 as an emergency; operative 1 1-29-98 (Register 98, 
No. 48). A Certificate ofCompIiance must be transmitted to OAL by 3-29-99 
or emergency language will be repealed by operation of law on the following 
day. 

6. Certificate of Compliance as to 11 -24-98 order transmitted to OAL 3-25-99 
and filed 5-3-99 (Register 99, No. 19). 



Article 2. Recruitment — Agency Adoptions 

§ 35009. Dissemination of Information Regarding 
AAP-Eligible Cliildren, AAP, and 
Reimbursement of Nonrecurring Adoption 
Expenses. 

(a) The agency shall inform the public regarding: 

(1) The need for adoptive parents for AAP-eHgible children. 

(2) AAP. 

(3) Reimbursement for nonrecurring adoption expenses. 

NOTH: Authority cited: Sections 10553, 10554 and 161 18(a), Welfare and Institu- 
tions Code: and Section 1 530, Health and Safety Code. Reference: Sections 8708, 
8709, 8710and 871 1 Family Code; Sections 161 15.5, 161 19 and 16120, Welfare 
and Institutions Code; and 45 CFR 1356.40 and 45 CFR 1356.41(e)(1). 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1 . 

2. New subsection (a)(3) filed 1-8-90 as an emergency; operative 1-8-90 (Regis- 
ter 90, No. 9). A Certificate of Compliance must be transmitted to OAL within 
120 days, by 5-8-90, or emergency language will be repealed on 5-9-90. 

3. Certificate of Compliance as to 1-8-90 order transmitted to OAL 5^^90 and 
filed 6-4-90 (Register 90, No. 30). 

4. Change without regulatory effect amending subsection (a)(1) and Note filed 
8-2-91 pursuant to secfion 100, title LCalifomiaCodeof Regulations (Regis- 
ter 91, No. 52). 

5. Amendment of section heading, .subsection (a)(1) and NoTi-: filed 10-31-94 as 
an emergency; operative 1 1-1-94 (Register 94, No. 44). A Certificate of Com- 
pliance must be transmitted to OAL by .3-1-95 or emergency language will be 
repealed by operation of law on the following day. 

6. Certificate of Compliance as to 10-31-94 order including amendment of sec- 
tion heading and subsection (a)(1) transmitted to OAL 2-27-95 and filed 
4-10-95 (Register 95, No. 15). 

§ 3501 1 . Recruitment of Adoptive Applicants. 

(a) The agency shall recruit applicants who will meet the needs of chil- 
dren whom the agency is placing for adoption. 

( 1 ) In recruiting applicants, the agency shall follow the requirements 
of Family Code Sections 8708, 8709, 8710, and 871 1. 

(2) The agency shall inform the unmarried applicant that the ability to 
adopt is not limited by the applicant's marital status. 

NOTE: Authority cited: Sections 10553, 10554 and 16118(a), Welfare and Institu- 
tions Code; Sections 862 1 and 87 1 1 .5, Family Code; and Section 1 530, Health and 
Safety Code. Reference: Secfions 8708, 8709, 8710 and 871 1, Family Code; Sec- 
tions 161 15.5 and 161 19, Welfare and Institutions Code; and 45 CFR 1355.40. 

History 

1. New section filed 9-1-87; operafive 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1. 

2. Change without regulatory effect amending secfion filed 8-2-91 pursuant to 
section 100, fitle 1, California Code of Regulations (Register 91, No. 52). 

3. Change without regulatory effect amending subsection (a)(1) and Note filed 
.3-27-95 pursuant to section 100, fide 1, California Code of Regulafions (Regis- 
ter 95, No. 13). 

4. Amendment of subsections (a)-(a)(l) and NOTi; filed 12-22-95 as an emergen- 
cy; operative 12-22-95 (Register 95, No. 51). A Certificate of Compliance must 
be transmitted to OAL by 4-20-96 or emergency language will be repealed by 
operation of law on the following day. 

5. Reinstatement of subsections (a)-(a)( 1 ) and Note as they existed prior to emer- 
gency amendment of 12-22-95 by operafion of Government Code secfion 
1 1346.1(f) (Register 96, No. 21). 

6. Amendment of subsecfions (a)-(a)(l) and Note filed 5-24-96; operative 
5-24-96 (Register 96, No. 21). 

§ 35013. Provision of Information Regarding the Adoption 
of an AAP-Eligible Child. 

(a) The agency shall inform applicants regarding the availability of: 

( 1 ) AAP-eligible children in need of adoptive parents; 

(2) Supportive services to assist the adoptive parent in meeting the 
AAP-eligible child's needs; 



(3) AAP payments for AAP-eligible children; 

(A) The agency shall inform the applicant for the adoption of the 
AAP-eligible child that the ability to adopt is not limited by the appli- 
cant' s income or lack of income and that there is no test for the appi icaiit" s 
financial means as a prerequisite for adoption. 

(B ) The agency shall inform the applicant for the adoption of the AAP- 
eligible child that availability of AAP support for group home care and 
residential treatment is limited. 

(C) The agency shall inform the applicant for adoption of an AAP-eli- 
gible child of the provisions of Welfare and Institutions Code Section 
16120(h). 

(4) Medi-Cal for AAP-eligible children; and 

(5 ) Reiinbursement for nonrecurring adoption expenses incurred in 
the adoption of an AAP-eligible child. 

(A) The agency shall inform the applicant for the adoption of an AAP- 
eligible child that the ability to receive this reimbursement is not limited 
by the applicant's income and that there is no test of the applicant's finan- 
cial means as a prerequisite for this reimbursement. 
NOTE: Authority cited: Sections 10553, 10554 and 161 18(a), Welfare and Institu- 
tions Code; and Secfion 1530, Health and Safety Code. Reference: Sections 
16115.5, 16119, 16120 and 16120.1. Welfare and Institufions Code; 45 CFR 
1356.40; and 45 CFR 1 356.41 (e)( 1 ). 

History 

1. New section filed 9-1-87; operative 10-1-87. Fd. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, See Register 88, No. 1 . 

2. New subsection (a)(5) filed 1-8-90 as an emergency; operative 1-8-90 (Regis- 
ter 90, No. 9). A Certificate of Compliance must be transmitted to OAL within 
120 days, by 5-8-90, or emergency language will be repealed on 5-9-90. 

3. Certificate of Compliance as to 1-8-90 order transmitted to OAL 5-4-90 and 
filed 6-4-90 (Register 90, No. 30). 

4. Amendment of section heading, text and Note filed 1 0-3 1 -94 as an emergency; 
operative 1 1-1-94 (Register 94, No. 44). A Certificate of Compliance must be 
transmitted to OAL by 3-1-95 or emergency language will be repealed by oper- 
ation of law on the following day. 

5. Certificate of Compliance as to 10-31-94 order including amendment of sec- 
fion heading and section transmitted to OAL 2-27-95 and filed 4-10-95 (Reg- 
ister 95, No. 15). 

6. Amendment of section heading and new subsection (a)(3)(C) filed 1 1-30- 2000 
as an emergency; operative 12-1-2000 (Register 2001, No. 13). A Certificate 
of Compliance must be transmitted to OAL by 3-30-2001 or emergency lan- 
guage will be repealed by operation of law on the following day. 

7. Amendment of secfion heading and new subsection (a)(3)(C) refiled 3-30-2001 
as an emergency; operative 3-31-2001 (Register 2001, No. 13). A Certificate 
of Compliance must be transmitted to OAL by 7-30-2001 or emergency lan- 
guage will be repealed by operafion of law on the following day. 

8. Certificate of Compliance as to 3-31-2001 order transmitted to OAL 
7-27-2001 and filed 9-6-2001 (Register 2001, No. 36). 

§ 3501 5. Recruitment Efforts for Children Who Have Been 
Freed for Adoption. 

(a) The agency's efforts to recruit adoptive parents for children whom 
the agency is placing for adoption shall include: 

(1) Contact with other public and private adoption agencies. 

(2) Presentation of information regarding the child on television and/ 
or other media outreach programs, if appropriate. 

(3) Presentation of information concerning the child at exchange 
meetings of agencies. 

(4) Participation in the state photo-listing album of children as appro- 
priate. 

(5) Contact with parent groups regarding specific children. 

Note: Authority cited: Sections 105.53, 10554 and 161 18(a), Welfare and In.stitu- 
fions Code; Section 1530, Health and Safety Code; and Sections 8621 and 87 1 1 .5, 
Family Code. Reference: Secfions 8708, 8709, 87 1 and 87 1 1 . Family Code; Sec- 
fions 161 15.5 and 161 19. Welfare and Institufions Code; and 45 CFR 1355.40. 

History 

1. New secfion filed 9-1-87; operafive 10-1-87. Fd. Note: The prinfing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88. No. 1 . 

2. Change without regulatory effect amending section filed 8-2-91 pursuant to 
secfion 100, fitle I, California Code of Regulations (Register 91, No. 52). 

3. Change without regulatory effect amending subsections (a)(l)-(4) and Note 
filed 3-27-95 pursuant to section 100, title 1, California Code of Regulations 
(Register 95, No. 13). 

4. Amendment of subsection (a) and Note filed 12-22-95 as an emergency; op- 
erafive 12-22-95 (Register 95, No. 51). A Certificate of Compliance must be 
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transmitted to OAL by 4-20-96 or emergency language will be repealed by op- 
eration of law on the following day. 

5. Reinstatement of subsection (a) and NoTi-; as they existed prior to emergency 
amendment of 12-22-95 by operation of Government Code section 1 1 346.1(f) 
(Register96, No. 21). 

6. Amendment of subsection (a) and NoTi-; filed 5-24-96; operative 5-24-96 
(Register96, No. 21). 

§ 35017. Requirements for Photo-Listing Children Who 
Have Been Freed for Adoption. 

(a) The agency shall register with the Department's photo-listing ser- 
vice each child who has been freed for adoption and whose case plan goal 
is adoption. 

(b) In order to register the child, the agency shall submit the following 
to the Department: 

( 1 ) Two recent photographs of the child which are: 

(A) (Reserved) 

(B) head-to-chest close-ups; 

(C) no smaller than 3 1/2 inches by 3 1/2 inches in dimension; 

(D) taken no more than six months prior to registration. 

(2) A description of each child being registered. 

(A) The description shall be typewritten in the "Description of Child" 
section on the AD 909. 

(B) The completed "Description of Child" section on the AD 909 shall 
be no less than four concise paragraphs which contain, but are not limited 
to. the following: 

1. Include in the first paragraph: 

a. the child's date of birth; 

b. the child's religious preference: if no preference, indicate "NONE"; 

c. whether the child is a member of a sibling group; 

d. the child' s ethnicity: if a child is of a mixed background, identify the 
ethnicities, such as, but not limited to, Black/White. Hispanic/Asian, etc. 

2. Include in the second paragraph some positive statements about the 
child's personality, outside or special interests, achievements, and aspi- 
rations. 

3. Include in the third paragraph a summary of the child's medical, 
educational, psychological, and behavioral problems, if any, and mea- 
sures that are being taken to decrease or eliminate those problems. 

4. Include in the fourth paragraph: 

a. placement restrictions, such as, but not limited to, geographic, 
which may sever ties between relatives or significant others; 

b. information as to whether the child would benefit from ongoing 
contact with birth parents, siblings, and other relatives; 

c. the type of family sought, one or two parents, and the characteristics 
they should possess; 

d. the desired position of the child in the prospective adoptive family; 
and 

e. whether the child is eligible for AAP benefits. 

(c) Licensed adoption agencies shall send a recent photograph and de- 
scription of each child to the photo-listing service within 15 working 
days of the time the child is legally freed for adoption. 

(1) The 1 5-working-day time period shall commence on the first 
working day following the date on which the AD 4333 is signed by the 
Department. 

(2) When an appeal has been filed challenging the initial court decision 
of termination of parental rights, the child shall not be photo-listed dur- 
ing the appeal process. 

(A) After appeal, the child shall be registered with the photo-listing 
service within 1 5 working days after the court' s final order of termination 
of parental rights. 

1. Registration shall conform to Section 35017(a). 

(d) When adoption is the case plan goal for a child, the agency may 
photo-list that child prior to the child's becoming legally freed for adop- 
tion. 

( 1 ) Consent to register the child shall be obtained by the agency from 
the birth parent(s), legal guardian, or the court. 

(A) Once consent has been obtained, the child shall be registered with- 
in 1 5 working days. 



(e) The agency shall defer a child's registration when the child's foster 
parent(s) or other identified persons have applied to adopt the child and 
are meeting the adoption agency's requests for required documentation 
as specified at section 35 1 95(a) and are cooperating in the completion of 
a homestudy pursuant to section 35189(a). 

(f) Registration shall be deferred no longer than six months from the 
date the child was legally freed unless documentation is included in the 
case file which substantiates the need for further deferral resulting from 
delays not within the control of the prospecUve adoptive parents. 

(g) A child who is 12 years of age, or older, and does not consent to 
be adopted, shall be deferred from the photo-listing service. 

( 1 ) If a child 1 2 years of age. or older, consents to his or her adoption, 
subsequent to an initial decision not to consent to his or her adoption, the 
agency shall register the child within 15 working days following the 
child's consent. 

(h) The Department shall list the child in the photo-listing book within 

30 working days following receipt of the items enumerated in Sections 

35017(a)(r)(B) through (D) and 35017 (a)(2). 

NOTE: Authority cited: Sections 10553 and 10554, Welfare and Institutions Code: 
Section 1530. Health and Safety Code: and Sections 8621, 8707(a) 8714.5 and 
8714.7, Family Code. Reference: Section 8707, Family Code. 

History 

1. New section filed 11-13-87; operative 12-13-87. Ed. Note: Text previously 
appeared in the Manual of Policies and Procedures as section 70-202.5. The 
printing of this regulation was delayed due to necessary reformatting (Register 
89, No. 38). For history of former chapter 3, see Register 88, No. 1 . 

2. Amendment of subsection (d) and new subsection (e) with re-lettering of subse- 
quent subsections filed 5-29-90; operative 6-28-90 (Register 90. No. 28). 

3. Change without regulatory effect amending NoTi-; filed 8-2-91 pursuant to sec- 
tion 100, title 1, California Code of Regulations and editorial correction of sec- 
tion heading (Register 91, No. 52). 

4. Change without regulatory effect relettering subsections and amending Note 
filed 3-27-95 pursuant to section 100, title 1, California Code of Regulations 
(Register 95, No. 13). 

5. Amendment of section and NoTt-; filed 7-30-98 as an emergency; operative 
8-1-98 (Register 98. No. 31 ). A Certificate of Compliance must be transmitted 
to OAL by 1 1-30-98 or emergency language will be repealed by operation of 
law on the following day. 

6. Amendment of section and Note refiled 1 1-24-98 as an emergency; operative 
11-29-98 (Register 98, No. 48). A Certificate of Compliance must be trans- 
mitted to OAL by 3-29-99 or emergency language will be repealed by opera- 
tion of law on the following day. 

7. Certificate of Compliance as to 1 1-24-98 order transmitted to OAL 3-25-99 
and filed 5-3-99 (Register 99, No. 19). 

§ 35019. Notification of Changes in Photo-Listing Status 
and Updating Photo-Listing Information. 

(a) The agency shall notify the photo-listing service by telephone, of 
any adoptive placements or of any significant changes in the child's pho- 
to-listing status within two working days of that change. 

(b) Significant change means: 

(1) the child's case plan goal is revised to other than adopfion; 

(2) the child has reached the age of 12 and will not consent to be 
adopted; 

(3) there is a change in the child's physical, mental or behavioral state; 
or 

(4) the child dies. 

(c) The agency shall submit to the Department, within 1 5 working days 
following a one-year period in which a child is registered with the photo- 
listing service, an updated photograph and description of each child reg- 
istered with the photo-listing service. 

(1) The photograph shall comply with the requirements set forth in 
Section 35017 (a)(1)(B) through (D). 

(2) The descripfion of the child shall comply with the requirements set 
forth in Section 35017 (a)(2). 

(d) The Department shall review the photo-listing status of all legally 
freed children whose case plan goal is adoption, including those who are 
registered with the photo-lisfing service and those whose registrations 
have been deferred, semi-annually. 

NOTE; Authority cited: Sections 10553 and 10554, Welfare and Institutions Code; 
Section 1530, Health and Safety Code; and Sections 8621 and 8707, Family Code. 
Reference: Section 8707, Family Code. 
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History 

1. New section filed 1 1-13-87; operative 12-13-87. Ed. Note: Text previously 
appeared in the Manual of Policies and Procedures as section 70-202.6. The 
printing of this regulation was delayed due to necessaiy reformatting (Register 
89. No. 38). For history of former chapter 3, see Register 88, No. 1. 

2. Change without regulatory effect amending N(1th filed 8-2-9 1 pursuant to sec- 
tion 100, title 1, Califomia Code of Regulations (Register 91, No. 52). 

3. Change without regulatory effect releltering subsections and amending Notb 
filed 3-27-95 pursuant to section 100, title 1, Califomia Code of Reaulations 
(Register 95, No. 13). 

4. Amendment filed 7-30-98 as an emergency; operative 8-1-98 (Register 98, 
No. 31). A Certificate of Compliance must be transmitted to OAL by 1 1-30-98 
or emergency language will be repealed by operation of law on the following 
day. 

5. Amendment refiled 1 1-24-98 as an emergency; operative 1 1-29-98 (Register 
98, No. 48). A Certificate of Compliance must be transmitted to OAL by 
3-29-99 or emergency language will be repealed by operation of law on the fol- 
lowing day. 

6. Editorial correction adding inadvertently omitted HlSTCmv 5 (Register 99, No. 
1). 

7. Certificate of Compliance as to 1 1-24-98 order transmitted to OAL 3-25-99 
and filed 5-3-99 (Reeister 99, No. 19). 



Article 3. Staffing Requirements 

§ 35021 . Compliance with CCR Requirements for the 
Staffing of Adoption Agencies. 

(a) The agency shall comply with Title 22, Califomia Code of Regula- 
tions, Division 6, Chapter 9, Articles 1 and 2. 

NOTE; Authority cited: Sections 10553 and 10554, Welfare and Institutions Code; 
Section L530, Health and Safety Code; and Section 8621, Family Code. Refer- 
ence: Section 16100, Welfare and Institutions Code; and Section 1 530, Health and 
Safety Code. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
histoiy of former chapter 3, see Register 88, No. 1. 

2. Change without regulatory effect amending Note filed 8-2-91 pursuant to sec- 
tion Too, title 1 , Califomia Code of Regulations (Register 91 , No. 52). 

3. Change without regulatory effect amending Note filed 3-27-95 pursuant to 
section 100, title 1, Califomia Code of Regulations (Register 95, No. 13). 

§ 35023. Information and Authorization. 

NOTE; Authority cited: Sections 10553 and 10554, Welfare and Institutions Code; 
Section 1530, Health and Safety Code; and Sections 8608(a) and 8621, Family 
Code. Reference: Sections 7600 et seq., 8706, 8715. 8817, 8909 and 9202, Family 
Code; Section 10553(e), Welfare and Institutions Code; and 25 U.S.C. 1901 etseq. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1. 

2. Change without regulatory effect amending section filed 8-2-91 pursuant to 
section 100, title 1, Califomia Code of Regulations (Register 91, No. 52). 

3. New subsections (a), (a)(2)-(a)(5), (b)(9), (c) and (c)(1) and subsection reletter- 
ing, amendment of newly designated subsections (b)(7)-(b)(8)(B), repealer and 
new subsection (b)(10), and amendment of Note filed 3-10-93; operative 
4-9-93 (Register 93, No. 11). 

4. Change without regulatory effect amending subsections (b)(2)-(7) and Note 
filed 3-27-95 pursuant to section 100, title 1, Califomia Code of Regulations 
(Register 95, No. 13). 

5. Renumbering of former section 35023 to new section 35092 filed 7-30-98 as 
an emergency; operative 8-1-98 (Register 98, No. 31). A Certificate of Com- 
pliance must be transmitted to OAL by 1 1-30-98 or emergency language will 
be repealed by operation of law on the following day. 

6. Renumbering of former section 35023 to section 35092 refiled 1 1-24-98 as an 
emergency; operative 1 1-29-98 (Register 98, No. 48). A Certificate of Com- 
pliance must be transmitted to OAL by 3-29-99 or emergency language will be 
repealed by operation of law on the following day. 

7. Repealer of article 4 (sections 35023-35027) and Ceitificate of Compliance as 
to 1 1-24-98 order transmitted to OAL 3-25-99 and filed 5-3-99 (Register 99, 
No. 19). 

§ 35025. Identification of Parents — Agency Adoptions. 

NOTE; Authority cited: Sections 10553 and 10554, Welfare and Institutions Code; 
Section 1 530, Health and Safety Code; and Sections 8619 and 8621 , Family Code. 
Reference: Sections 7601, 7602, 7610, 7613, 7630, 7631, 7633, 7650, 7660, 7661, 



7662, 7663, 7664, 7665, 7666, 7802, 8512, 8604, 8617, 8619, 8700, 8703 and 
8705, Family Code. 

History 

1. New section filed 9-1-87; operafive 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1 . 

2. Change without regulatory effect amending Note filed 8-2-91 pursuant to sec- 
tion 100, title 1, Califomia Code of Regulations (Register 91, No. 52). 

3. Change without regulatoi7 effect adding new subsection (a) designator and 
amending Note filed 3-27-95 pursuant to section 100, title 1 , California Code 
of Regulations (Register 95, No. 13). 

4. Repealer filed 7-30-98 as an emergency: operative 8-1-98 (Register 98, No. 
31 ). A Certificate of Compliance must be transmitted to OAL by 1 1-30-98 or 
emergency language will be repealed by operation of law on the following day. 

5. Repealer refiled 1 1-24-98 as an emergency; operative 1 1-29-98 (Register 98, 
No. 48). A Certificate of Compliance must be transmitted to OAL by 3-29-99 
or emergency language will be repealed by operation of law on the following 
day. 

6. Certificate of Compliance as to 1 1-24-98 order transmitted to OAL 3-25-99 
and filed 5-3-99 (Register 99, No. 19). 

§ 35027. Identification of Parents — Independent 
Adoptions. 

NOTE; Authority cited: Sections 10553 and 1 0554, Welfare and Institutions Code; 
Section 1530, Health and Safety Code; and Sections 8619 and 8621 , Family Code. 
Reference: Sections 7601 , 7602, 7610, 7613, 7630, 763 1 , 7633, 7650, 7660, 7661 , 
7662, 7663, 7664, 7665, 7666, 7802, 8512, 8604, 8617, 8619, 8808, 8809, 8814 
and 8819, Family Code. 

History 

1. New section filed 9-1-87; operafive 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88. No. 1. 

2. Change without regulatory effect amending Note filed 8-2-91 pursuant to sec- 
tion 100, title 1, Califomia Code of Regulations (Register 91, No. 52). 

3. Change without regulatory effect adding new subsection (a) designator and 
amending Note filed 3-27-95 pursuant to section 100, title I , California Code 
of Regulations (Register 95, No. 13). 

4. Repealer filed 7-30-98 as an emergency; operafive 8-1-98 (Register 98, No. 
31). A Certificate of Compliance must be transmitted to OAL by 1 1-30-98 or 
emergency language will be repealed by operation of law on the following day. 

5. Repealer refiled 1 1-24-98 as an emergency; operative 1 1-29-98 (Register 98, 
No. 48). A Certificate of Compliance must be transmitted to OAL by 3-29-99 
or emergency language will be repealed by operation of law on the following 
day. 

6. Certificate of Compliance as to 1 1-24-98 order transmitted to OAL 3-25-99 
and filed 5-3-99 (Register 99, No. 19). 

§ 35029. Independent Adoptions. 

Note; Authority cited: Section 8621, Family Code; Sections 10553 and 10554, 
Welfare and Institutions Code; and Section 1530, Health and Safety Code. Refer- 
ence: Section 1 1 83, Civil Code; Sections 7540, 7541 , 7820et seq., 8604, 8605 and 
8606, Family Code; and 25 USC 1901 et seq. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note; The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1 . 

2. Change without regulatory effect amending secdon filed 8-2-91 pursuant to 
section 100, fitle I, Califomia Code of RegulaUons (Register 91, No. 52). 

3. Amendment of section and Note filed 12-29-94; operative 1-1-95 (Register 
94, No. 52). 

4. Editorial correction of History 3 (Register 95, No. 13). 

5. Repealer filed 7-30-98 as an emergency; operative 8-1-98 (Register 98, No. 
31). A Certificate of Compliance must be transmitted to OAL by 1 1-30-98 or 
emergency language will be repealed by operation of law on the following day. 

6. Repealer refiled 1 1-24-98 as an emergency; operative 1 1-29-98 (Register 98, 
No. 48). A Certificate of Compliance must be transmitted to OAL by 3-29-99 
or emergency language will be repealed by operafion of law on the following 
day. 

7. Repealer of article 5 (sections 35029-35035) and Certificate of Compliance as 
to 1 1-24-98 order transmitted to OAL 3-25-99 and filed 5-3-99 (Register 99, 
No. 19). 

§ 35031 . Agency Adoptions. 

Note; Authority cited: Sections 10553 and 10554, Welfare and Institutions Code; 
Section 1530, Health and Safety Code; and Secfion 8621, Family Code. Refer- 
ence: Section 1183, Civil Code; Sections 7500, 7501, 7611, 7612, 7630, 7631, 
7660, 7661, 7662, 7663, 7664, 7665, 7666, 7669, 7802, 7807, 7808, 7820, 7821, 
7822, 7823, 7824, 7825, 7826, 7827, 7828, 7829, 7890, 7892, 7893(b)(3), 8604, 
8605, 8606 and 8700, Family Code; Sections 414.10, 415.30, 415.50, 417.10 and 
417.20, Code of Civil Procedure; and 25 U.S.C. 1901 et seq. 
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History 

1. New section filed 9-1-87; operative l()-l-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1 . 

2. Change without regulatory effect amending section filed 8-2-91 pursuant to 
section 100. title 1 . California Code of Regulations (Register 91, No. 52). 

3. Change without regulatory effect amending section and NoTi-; filed 3-27-95 
pursuant to section 1 00, title 1 , California Code of Resulations ( Register 95, No. 
13). 

4. Repealer filed 7-30-98 as an emergency; operative 8-1-98 (Register 98, No. 
31 ). A Certificate of Compliance must be transmitted to OAL by 1 1-30-98 or 
emergency language will be repealed by operation of law on the following day. 

5. Repealer refiled 1 1-24-98 as an emergency; operative 1 1-29-98 (Register 98, 
No. 48). A Certificate of Compliance must be transmitted to OAL by 3-29-99 
or emergency language will be repealed by operation of law on the following 
day. 

6. Certificate of Compliance as to 1 1-24-98 order transmitted to OAL 3-25-99 
and filed 5-3-99 (Register 99, No. 19). 

§ 35033. Notice — Independent and Agency Adoptions. 

NOTE; Authority cited: Secfions 10553 and 10554. Welfare and Institutions Code; 
Section 1530, Health and Safety Code; and Section 8621, Family Code. Refer- 
ence: Sections 415.10, 415.30 and 4 15.40, Code of Civil Procedure; and Sections 
7662, 7664 and 7666, Family Code. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The priming of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former Chapter 3, see Register 88, No. 1. 

2. Change without regulatory effect amending Note filed 3-27-95 pursuant to 
secdon 100, title 1, California Code of Regulations (Register 95, No. 13). 

3. Repealer filed 5-3-99; operative 5-3-99 (Register 99, No. 19). 

§ 35035. Filing of Documents — Agency Adoptions. 

NOTE: Authority cited: Secfions 10553 and 10554, Welfare and Institutions Code; 
Section 1530. Health and Safety Code; and Section 8621, Family Code. Refer- 
ence: Secfions 761 1, 7612, 7630, 7631, 7660, 7661, 7662, 7664, 7665, 7666, and 
8700, Family Code; and Sections 414.10, 415.10, 415.30, 415.40, 415.50, 417.10 
and 417.20, Code of Civil Procedure. 

History 

1. New section filed 9-1-87; operafive 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1 . 

2. Change without regulatory effect amending Note filed 8-2-91 pursuant to sec- 
fion Too, title 1, California Code of Regulafions (Register 91, No. 52). 

3. Change without regulatory effect amending subsecfions (a)(l)-(8) and Note 
filed 3-27-95 pursuant to secdon 100, dtle 1, California Code of Reguladons 
(Register 95, No. 13). 

4. Repealer filed 7-30-98 as an emergency; operafive 8-1-98 (Register 98, No. 
3 1 ). A Certificate of Compliance must be transmitted to OAL by 1 1-30-98 or 
emergency language will be repealed by operadon of law on the following day. 

5. Repealer refiled 1 1-24-98 as an emergency; operative 1 1-29-98 (Register 98, 
No. 48). A Certificate of Compliance must be transmitted to OAL by 3-29-99 
or emergency language will be repealed by operation of law on the following 
day. 

6. Certificate of Compliance as to 1 1-24-98 order transmitted to OAL 3-25-99 
and filed 5-3-99 (Register 99, No. 19). 



Subchapter 3. Administrative 
Requirements 

Article 1. Administration of Public and 
Private Agencies 

§ 35037. Fees. 

(a) Adoption agencies shall comply with the requirements of Title 22, 
California Code of Regulations, Division 6, Section 89137(b) and Faini- 
ly Code Sections 8716, 8810, 8907, and 9203(g). 

(b) Adoption agencies shall collect fees for criminal record clearances 
pursuant to Family Code Sections 8712(c), 881 1(c) and 8908(c). 

( 1 ) (Reserved) 

(2) (Reserved) 

(4) When the adoption agency or the Department defers, waives, or re- 
duces the fee to be paid by the applicant or petitioner, the adoption agency 
or the Department is responsible for payment of the fees to the Depart- 
ment of Justice. 



NOTE: Authority cited: Sections 10553, 1 0554 and 161 1 8(a), Welfare and Institu- 
dons Code; Section 1530, Health and Safety Code; and Secfions 8621, 8901 and 
9203(2). Family Code. Reference: Secdons 8712(c), 8716, 8810, 881 1(c), 8907, 
8908(c) and 9203(g), Family Code; and Secdon 89137(b), Title 22, California 
Code of Regulations. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The prindng of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1 . 

2. New subsections (b) and (b)(3) filed 7-28-89; operative 8-27-89 (Reeister 89, 
No. 31). 

3. Change without regulatory effect amending subsection (a) and NoTi; filed 
8-2-91 pursuant to section 100. title l.CalifomiaCodeofReculations (Regis- 
ter 91. No. 52). 

4. Change without regulatory effect amending subsections (a), (b)(3) and Noti-; 
filed 3-27-95 pursuant to section 100, title 1. California Code of Regulations 
(Register 95, No. 1 3). 

5. Amendment of subsecdon (b) and subsection renumbering filed 12-22-95 as 
an emergency; operafive 1 2-22-95 (Register 95, No. 5 1 ). A Certificate of Com- 
pliance must be transmitted to OAL by 4-20-96 or emergency language will be 
repealed by operation of law on the following day. 

6. Reinstatement of subsection (b) and subsection renumbering as they existed 
prior to emergency amendment of 12-22-95 by operadon of Government Code 
section 1 1 346. 1 (f) (Register 96, No. 2 1 ). 

7. Amendment of subsection (b) and subsection renumbering filed 5-24-96; op- 
erative 5-24-96 (Register 96, No. 21). 

§ 35039. Manual. 

(a) Agencies shall make available a copy of Title 22, California Code 
of Regulations, Division 2, Chapter 3 to all agency employees who pro- 
vide adoption services. 

(b) Agencies shall make available a copy of Title 22, California Code 
of Regulations, Division 6, to all agency employees who provide adop- 
tion services. 

NOTE: Authority cited: Secdons 6553, 10554 and 16118(a), Welfare and Insdtu- 
dons Code; Sections 8621 and 8901, Family Code; and Secdon 1530, Health and 
Safety Code. Reference: Sections 10553 and 10554, Welfare and Insdtutions 
Code; and Section 1530, Health and Safety Code. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The prindng of this 
regulation was delayed due to necessary reformatting (Register 88. No. 50). For 
history of former chapter 3, see Register 88, No. 1. 

2. Change without regulatory effect amending secdon filed 8-2-91 pursuant to 
secdon 100, title 1, California Code of Reguladons (Register 91, No. 52). 

3. Change without regulatory effect amending Note filed 3-27-95 pursuant to 
secdon 100, dde 1, California Code of Reguladons (Register 95, No. 13). 

§ 35041 . Reporting Requirements. 

(a) Agencies shall submit the following reports to the department, in- 
cluding but not limited to: 

( 1 ) Reports required for the implementation of the ICWA. 

(2) Reports required for the implementation of Public Law 96-272 
(Title 42, United States Code, Sections 673 and 675), including reports 
necessary to meet Title IV-B plarming requirements. 

(3) Reports required for the determination of allocations to public 
adoption agencies. 

(4) Reports required for the department's evaluation of the efficiency 
of agencies in placing children for adoption. 

NOTE; Authority cited: Sections 10553, 10554, and 161 18(a), Welfare and Insthu- 
dons Code; Secdons 8621 and 8901, Family Code; and Secdon 1530, Health and 
Safety Code. Reference: Section 10852, Welfare and Institutions Code; and 25 
use 1915(e). 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatdng (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1. 

2. Change without regulatory effect amending Note filed 8-2-91 pursuant to sec- 
don 100, title 1, California Code of Regulations (Register 91, No. 52). 

3. Change without regulatory effect amending subsecfions (a)(l)-(3) and Note 
filed 3-27-95 pursuant to secfion 100, title 1, California Code of Regulations 
(Register 95, No. 13). 

§ 35043. IVIaternity Care. 

(a) If the licensed public adoption agency uses its adoption program 
allocation to assist the birth mother with the cost of private medical and/ 
or hospital care the following conditions shall be met: 

(1) The birth mother is financially unable to pay for private medical 
and/or hospital care. 
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(2) The birth mother is not eligible for Medi-Cal. 

(3) The use of other public medical resources is not indicated. 

(b) The licensed public adoption agency shall utilize adoption pro- 
gram funds only when no other resource is available. 

(c) The licensed public adoption agency shall determine that the moth- 
er is considering adoption at the time of approval for maternity care. 

NOTH: Authority cited: Sections 10553 and 10554, Welfare and Institutions Code; 
and Section 8621, Family Code. Reference: Sections 10553 and 10554, Welfare 
and Institutions Code. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former Chapter 3, see Register 88, No. 1 . 

2. Change without regulatory effect amending subsections (a)( 1 )-(2) and Note 
filed 3-27-95 pursuant to section 100, title 1, California Code of Regulations 
{Register95, No. 13). 

3. Amendment filed 7-30-98 as an emergency; operative 8-1-98 (Register 98, 
No. 3 1 ). A Certificate of Compliance must be transmitted to OAL by 1 1-30-98 
or emergency language will be repealed by operadon of law on the following 
day. 

4. Amendment refiled 1 1-24—98 as an emergency: operative 1 1-29-98 (Register 
98, No. 48). A Certificate of Compliance must be transmitted to OAL by 
3-29-99 or emergency language will be repealed by operation of law on the fol- 
lowing day. 

5. Certificate of Compliance as to 1 1-24-98 order transmitted to OAL 3-25-99 
and filed 5-3-99 (Register 99, No. 19). 



or emergency language will be repealed by operation of law on the following 
day. 

5. Amendment refiled 1 1-24-98 as an emergency; operative 1 1-29-98 (Register 
98, No. 48). A Certificate of Coinpliance must be transmitted to OAL by 
3-29-99 or emergency language will be repealed by operation of law on the fol- 
lowing day. 

6. Certificate of Compliance as to 1 1-24-98 order transmitted to OAL 3-25-99 
and filed 5-3-99 (Register 99, No. 19). 



Article 1.1 



Unavailability of Verifying 
Documents 



Article 2. Content of Case Record 

§ 35045. Compliance with CCR Requirements for Content 
of Case Record. 

(a) Adoption agencies shall comply with the requirements of Title 22, 
California Code of Regulations, Division 6, Sections 89179 and 89182. 

NOTE: Authority cited: Sections 10553 and 1 0554, Welfare and Institutions Code; 
Section 1530, Health and Safety Code; and Section 8621. Family Code. Refer- 
ence: Section 1530, Health and Safety Code; Section 1798, Civil Code; and Sec- 
tions 89179 and 89182, Title 22, California Code of Regulations 

History 

1. New section filed 9-1-87; operative 10-1-87 (Register 88, No. 50). 

2. Editorial correction of printing error restoring section 35045 not previously 
printed (Register 91, No. 32). 

3. Change without regulatory effect amending section filed 8-2-91 pursuant to 
secfion 100, title 1, California Code of Regulations (Register 91, No. 52). 

4. Editorial correction deleting extraneous text (Register 95, No. 13). 

5. Change without regulatory effect amending NoTi; filed 3-27-95 pursuant to 
section 100, Utle 1, Cahfomia Code of Reguladons (Register 95, No. 13). 



§ 35044. Procedures Regarding Unavailability of 
Documents. 

(a) When a verifying official document is unavailable, the agency shall 
request the individual who would have submitted the official document 
to attempt to obtain a letter from the appropriate United States or foreign 
official stating that the document is not available and the reason it is not 
available. 

(b) If a letter from the appropriate official is not received within 60 
days of the individual's request, the agency shall request the individual's 
signed and notarized declaration specifying the: 

( 1 ) Type of document not available. 

(2) Factual information contained on the document. 

(3) Measures taken to obtain a copy of the document and to obtain a 
letter from the appropriate United States or foreign official. 

(4) Certification that includes the following statement: 

(A) "I certify under penalty of perjury that the above stated informa- 
tion is a true and accurate accounting." 

(c) The agency shall include in the adoption case record: 

(1) Information about the unavailable official document. 

(2) The letter and declaration required by subsections (a) and (b) 
above, as appropriate. 

(d) The agency shall include in the court report: 

(1) Information about the unavailable official document. 

(2) An explanation regarding the unavailability of the letter from the 
appropriate United States or foreign official. 

NOTE: Authority cited: Sections 10553 and 10554, Welfare and Institutions Code; 
Section 1530, Health and Safety Code; and Sections 8621 and 8901 , Family Code. 
Reference: Sections 8700, 8715, 8806, 8807, 8808, 8814, 8819 and 8914, Family 
Code. 

History 

1. New article 1.1 and section filed 12-22-95 as an emergency; operative 
12-22-95 (Register 95, No. 51). A Certificate of Comphance must be trans- 
mitted to OAL by 4-20-96 or emergency language will be repealed by opera- 
tion of law on the following day. 

2. New article 1.1 (secfion 35044) and section repealed by operation of Govern- 
ment Code section 1 1346.1(g) (Register 96, No. 21). 

3. New article 1.1 (section 35044) and secfion filed 5-24-96; operative 5-24—96 
(Register96, No. 21). 

4. Amendment filed 7-30-98 as an emergency; operafive 8-1-98 (Register 98, 
No. 31). A Certificate of Compliance must be transmitted to OAL by 1 1-30-98 



§ 35047. Additional Requirements for Adoptions Case 
Records. 

(a) In addition to the requirements of Title 22, California Code of Reg- 
ulations, Sections 89179 and 89182, adoption case records shall contain 
the following, as appropriate: 

(1) All documentation pertaining to freeing the child for adoption as 
required by Subchapter 2, Article 5. 

(2) All documentation pertaining to the translation and/or reading and/ 
or correction of forms including the recordings of any reading of consent 
and relinquishment forms as required by Subchapter 2, Article 1 . 

(3) AH documentation pertaining to the unavailability of verifying 
documents as required by Section 35044. 

(4) Copies of the written assessment of the child as required by Sub- 
chapter 5, Article 4 and the written assessment of the applicant as re- 
quired by Subchapter 5, Article 6. 

(5) A copy of the notice to the prospective adoptive parents of the 
agency's intent to remove the child from an adoptive placement. 

(6) A copy of the written notice to all parties to a grievance review 
hearing. 

(7) A copy of the agency director's decision regarding the grievance 
review hearing as required by Section 35239(a)(1). 

(8) Copies of all requests for disclosure of information from the adop- 
tion case record. 

(9) All documentation of eligibility for the Adoption Assistance Pro- 
gram (AAP) as required by Subchapter 7, Article 2. 

(10) A copy of the signed AD 4320. 

(11) Copies of the following documentation supporting the issuance 
of the AD 4333: 

(A) Form AD 90. 

(B) Form AD 551 A. 

(C) All forms signed by the relinquishing parent which pertain to the 
relinquishment of the child for adoption including Statements of Under- 
standing. 

(D) Form AD 588. 

(E) Form AD 590. 

(F) Form AD 558. 

(G) Documentation of action taken in another state to free the child. 
(H) Form AD 4333. 
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(I) Form AD 43 1 1 and copies of any responses from Bureau of Indian 
Affairs (BIA) or the child's tribe. 
(J) Forms AD 165 and 166. 
(K) Form ICPC lOOA. if applicable. 
(L) Form ICPC lOOB. if applicable. 

(12) Copies of requests for medical background information under 
Family Code Sections 8706, 8817, or 8909. ^ 

(13) Copies of medical background information transmitted to an 
adoptee and adoptive parent at time of placement under Family Code 
Sections 8706, 8817, 8909, and 9202. 

(14) Copies of requests for identifying information under Family Code 
Section 9203. 

(15) Copies of identifying information provided under Family Code 
Section 9203. 

( 1 6) Copies of waivers of the right to confidentiality of adoption case 
records under Family Code Section 9204. 

(17) Copies of the birth parents" authorizations for the release of medi- 
cal background information as required by Section 35023(a). 

(18) Documentation of any attempt to place the child in accordance 
with the ICWA. 

( 1 9) A copy of the notice to the parent of an Indian child in the event 
that the adoptive petition is withdrawn, dismissed, or denied, or the adop- 
tion is set aside. 

(20) A copy of the Interstate Compact on the Placement of Children 
(ICPC) acknowledgement/waiver. 

(21) A copy of the receipt signed by the prospective adoptive parent 
acknowledging receipt of initial and updated medical background infor- 
mation on the child and birth parents. 

(22) Copies of letters of reference regarding the suitability of appli- 
cants to be adoptive parents. 

(A) Documentation of face-to-face interviews with references. 

(23) The fingerprint card(s) (BID-7) returned from the Department of 
Justice (DOJ), full state criminal record, if any, and the FBI criminal re- 
cord, if any. 

(24) Justification for any deferment, waiver, or reduction in the DOJ 
fee charged pursuant to Family Code Section 8712, 88 11, or 8908, for 
checking or obtaining the criminal record of the applicant or petitioner. 
NOTE: Authority cited: Sections 10553 and 10554, Welfare and Institutions Code; 
and Section 8612, Family Code. Reference: Sections 1501, 1502, 1503 and 1508, 
Health and Safety Code; Sections 89179 and 89182, Title 22, California Code of 
Regulations; and Sections 8706, 8710, 8712, 881 1. 8817, 8908, 8909, 9202, 9203 
and 9204, Family Code. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1 . 

2. New subsections (a)(22) and (a)(23) filed 7-28-89; operative 8-27-89 (Regis- 
ter 89, No. 31). 

3. Change without regulatory effect amending section filed 8-2-91 pursuant to 
section 100, title 1, California Code of Regulations (Register 91, No. 52). 

4. Amendment of subsecfion (a)(16) and Note filed 3-10-93; operative 4-9-93 
(Register 93, No. 11). 

5. Amendment of section and Note filed 10-31-94 as an emergency; operative 
1 1 -1-94 (Register94, No. 44). A Certificate of Compliance must be transmitted 
to OAL by 3-1-95 or emergency language will be repealed by operation of law 
on the following day. 

6. Certificate of Compliance as to 10-31-94 order including amendment of sub- 
secfion (a)(10)(H) transmitted to OAL 2-27-95 and filed 4-10-95 (Register 95, 
No. 15). 

7. Amendment of section and Note filed 12-22-95 as an emergency; operative 
12-22-95 (Register 95, No. 51). A Certificate of Compliance must be tians- 
mitted to OAL by 4-20-96 or emergency language will be repealed by opera- 
tion of law on the following day. 

8. Reinstatement of section and Note as they existed prior to emergency amend- 
ment of 1 2-22-95 by operation of Government Code section 1 1 346. 1 (f) (Regis- 
ter 96, No. 21). 

9. Amendment of section and Note filed 5-24-96; operafive 5-24-96 (Register 
96, No. 21). 



Article 3. Procedures for Post-Adoption 
Services 

§ 35049. Releasing Information from an Adoption Case 
Record. 

(a) (Reserved) 

(b) An adoption case record is confidential. 

(c) Information shall be released from an adoption case record as fol- 
lows: 

(1) To the individual to whom the information pertains pursuant to 
Civil Code Section 1798.24(a); 

(A) (Reserved) 

(B) Upon written request, the agency shall provide the requestor co- 
pies of materials he or she submitted to the agency or documents he or 
she signed during the adoption proceedings. 

(C) No agency shall include or disclose the identity of the adoptee's 
birth parent or birth parents in information provided under Civil Code 
Section 1798.24(a). 

(2) To an adopted person pursuant to Civil Code Section I798.24(q). 

(3) The child or grandchild of an adopted person pursuant to Civil 
Code Section 1798.24(r). 

(4) To the juvenile court for the purpose of completing a preliminary 
assessment of the child's adoptability pursuant to Welfare and Institu- 
tions Code Section 366.2 1 (i)(4) or Welfare and Institutions Code Section 
366.22(b)(4). 

(d) If adoption records are subpoenaed, the agency should refer the 

matter to its legal counsel. 

Note: Authority cited: Section 1798.24, Civil Code; Secfion 8621, Family Code; 
Sections 10553, 10554 and 10850(d), Welfare and Insfitufions Code. Reference: 
Section 10850(d), Welfare and Institufions Code; Secfion 9204, Family Code; 
Sections 1798.24(a), (q) and (r). Civil Code; 25 USC 1901, et seq.; and Secfions 
102625 and 102705, Health and Safety Code. 

History 

1. New section filed 9-1-87; operafive 10-1-87. Ed. Note: The printing of this 
regulafion was delayed due to necessary reformatfing (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. L 

2. Change without regulatory effect amending secfion filed 8-2-91 pursuant to 
secfion 100, fitle 1, California Code of Regulations (Register 91, No. 52). 

3. Amendment of subsection (b)(4) and Note filed 3-10-93; operafive 4-9-93 
(Register 93, No. 11). 

4. Amendment of secfion and Note filed 12-29-94; operafive 1-1-95 (Reeister 
94, No. 52). 

5. Editorial correcfion of History 4 (Register 95, No. 13). 

6. Amendment of section heading, section and Note filed 7-30-98 as an emergen- 
cy; operafive 8-1-98 (Register 98, No. 31). A Certificate of Compliance must 
be transmitted to OAL by 1 1-30-98 or emergency language will be repealed by 
operation of law on the following day. 

7. Amendment of secfion heading, secfion and Note refiled 1 1-24-98 as an emer- 
gency; operafive 1 1-29-98 (Register 98, No. 48). A Certificate of Compliance 
must be transmitted to OAL by 3-29-99 or emergency language will be re- 
pealed by operation of law on the following day. 

8. Certificate of Compliance as to 1 1-24-98 order, including amendment of Note, 
fi-ansmitted to OAL 3-25-99 and filed 5-3-99 (Register 99, No. 19). 

§ 35050. Providing a Medical Report. 

(a) The agency shall provide the adoptive parents copies of informa- 
tion received by the agency pursuant to Family Code Section 8702 or 
8818 after finalization of the adoption. 

(3) The agency shall transmit the information to the adoptive parents 
upon its receipt. 

(A) The agency shall delete the names and addresses of all individuals, 
including the adoptee and the source, prior to releasing the information. 

(B) The agency shall strive for full disclosure of all medical and family 
background information received from the birth parents. 

(C) The agency shall not interpret or summarize medical terminology 
or any health conditions indicated in the information received from the 
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birth parents. Emphasis shall be placed on citing verbatim from any re- 
ports and evaluations received. 

(D) The agency shall advise the adoptive parents that, upon receipt of 
the information, the adoptive parents should consult their physician or 
mental health professional for further evaluation or interpretation, partic- 
ularly if the information contains material sensitive in subject matter. 

1 . The agency shall document in the adoption case record a description 
of the manner in which the medical information was released and the date 
on which the information was released. 

2. The agency shall retain a copy of the information in the adoption 
case record. 

NOTE; Authority cited: Sections 10553. 10554 and 10850(d), Welfare and Institu- 
tions Code; and Section 8621, Family Code. Reference; Sections 8702 and 8818, 
Family Code. 

History 

1. New section filed 3-10-93; operative 4-9-93 (Register 93, No. 11). 

2. Change without regulatoi^ effect amending subsection (a) and Note filed 
3-27-95 pursuant to section 1 00, title 1 , California Code of Reeulations (Regis- 
ter 95, No. 13). 

§ 35051. Providing a Medical Report upon Request. 

(a) The agency shall provide a photocopy of the adoptee's medical re- 
port required by Family Code Section 9202 and all documents related to 
the medical report upon the written request of an adoptee who has at- 
tained the age of 1 8, an adoptee under the age of 1 8 who presents a certi- 
fied copy of his or her marriage certificate, or an adoptive parent of an 
adoptee under the age of 1 8. 

(2) The agency shall delete from the medical report and photocopies 
of the relevant documents the names and addresses of all individuals, in- 
cluding the adoptee and the source, prior to releasing photocopies of the 
report, unless the person requesting the report has previously received the 
information pursuant to Family Code Section 9203. 

(3) The agency shall strive for full disclosure of all medical and family 
background information about the adoptee and his or her birth parents. 

(4) The agency shall not interpret or summarize medical terminology 
or any health conditions indicated in the original source reports. Empha- 
sis shall be placed on citing verbatim from any reports and evaluations 
contained in the adoption case record. 

(5) The agency shall advise the requester that, upon receipt of the med- 
ical report, the requester should consult his or her physician or mental 
health professional for further evaluation or interpretation, particularly 
if the report contains material sensitive in subject matter. 

(6) Attachments of original source reports may not be appropriate un- 
der certain, limited circumstances. When the identity of other persons, 
such as former caretakers and other children in the foster home, would 
be revealed or when the information is not directly related to the adopt- 
ee's current or future well-being, only summaries of original source re- 
ports shall be released to the requester. 

(b) Subject to the conditions described in Sections 35051(a)(2) 
through (6), upon receipt, the agency shall transmit to the adult adoptee 
under the age of 1 8 who presents a certified copy of his or her marriage 
certificate, or the adoptive parent of an adoptee under the age of 1 8 medi- 
cal information submitted by a birth parent after the release of the medi- 
cal report pursuant to Section 35051(a). 

(1) The agency shall document in the adoption case record a descrip- 
tion of the manner in which the medical information was released and the 
date on which the information was released. 

(2) The agency shall retain a copy of the medical information in the 
adoption case record. 

NOTE; Authority cited: Sections 10553, 10554 and 10850(d), Welfare and Insfitu- 
tions Code: and Section 9202(a), Family Code. Reference: Sections 9202 and 
9203, Family Code; and 25 U.S.C. 1901. et seq. 

History 

1. New .section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88. No. 50). For 
history of former chapter 3. see Register 88, No. 1. 

2. Change without regulatory effect amending section filed 8-2-91 pursuant to 
section 100, title I, California Code of Regulafions (Register 91, No. 52). 



3. Amendment of subsections (a) and (a)(2), repealer and new subsections 
(a)(3)-(a)(5), new subsections (a)(6)-(b)(2), and amendment of Non-, filed 
3-10-93: operative 4-9-93 (Register 93, No. 11). 

4. Amendment of subsections (a) and (a)(2) and Noti-; filed 1 0-3 1-94 as an emer- 
gency; operative 1 1-1-94 (Register 94, No. 44). A Certificate of Compliance 
must be transmitted to OAL by 3-1-95 or emergency language will be repealed 
by operation of law on the following day. 

5. Certificate of Compliance as to 10-31-94 order transmitted to OAL 2-27-95 
and filed 4-10-95 (Register 95, No. 15). 

§ 35053. Disclosing Information to the Adoptee. 

(a) (Reserved) 

(b) The agency shall disclose to the adoptee upon his/ or her request 
the name and most current address of a birth parent of an adoptee whose 
relinquishment for or consent to adoption was signed on or after January 
1, 1984, in accordance with the provisions of Family Code Section 9203. 

(1) (Reserved) 
NOTE: Authority cited: Sections 10553, 10554 and l()850(d). Welfare and Insfitu- 
tions Code: and Sections 8621 and 9203, Family Code. Reference: Section 9203, 
Family Code; and 25 USC 1901 et seq. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1 . 

2. Change without regulatory effect amending section filed 8-2-91 pursuant to 
section 100, fitle 1, California Code of Regulations (Register 91, No. 52). 

3. Amendment of section and NoTii filed 12-29-94; operafive 1-1-95 (Register 
94, No. 52). 

4. Editorial correction of Hi.story 3 (Register 95, No. 13). 

§ 35055. Disclosing Information to the Birth Parent. 

(a) (Reserved) 

(b) The agency shall disclose to a birth parent upon his or her request 
the name and most current address of an adoptee over the age of 21 whose 
relinquishment for or consent to adoption was signed on or after January 
1, 1984,when the adult adoptee has given written consent to the disclo- 
sure in accordance with Family Code Section 9203. 

NOTE; Authority cited: Sections 10553, 10554 and 10850(d), Welfare and Insfitu- 
tions Code; and Secfion 8621, Family Code. Reference: Section 9203, Family 
Code; and 25 U.S.C. 1901 et seq. 

History 

1. New section filed 9-1-87; operafive 10-1-87. Ed. Note: The prinfing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1 . 

2. Change without regulatory effect amending section filed 8-2-91 pursuant to 
section 100, title 1, California Code of Regulafions (Register 91, No. 52). 

3. Change without regulatory effect amending subsecfion (b) and NoTh filed 
3-27-95 pursuant to secfion 1 00, title 1 , Cahfomia Code of Regulations (Regis- 
ter 95, No. 13). 

§ 35057. Disclosing Identifying Information to the Adoptee. 

(a) The agency shall disclose the identity of a birth parent and his or 
her most current address upon the request of an adoptive parent of an 
adoptee under the age of 2 1 whose relinquishment for or consent to adop- 
fion was signed on or after January 1, 1984, upon finding by the depart- 
ment or agency that a medical necessity or other extraordinary circum- 
stance justifies the disclosure, if the birth parent has given written 
permission for such disclosure in accordance with Family Code Sections 
8702, 8818, and 9203. 

( 1 ) The agency shall not disclose the identity of a birth parent who has 
indicated that he or she does not wish his or her identity so disclosed. 
NOTE; Authority cited: Sections 10553, 10554 and 10850(d), Welfare and Institu- 
dons Code; and Section 8621, Family Code. Reference: Secfions 8702, 8818 and 
9203, Family Code. 

History 

1. New section filed 9-1-87; operafive 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1. 

2. Change without regulatory effect amending section filed 8-2-91 pursuant to 
section 100, fitle 1, California Code of Regulafions (Register 91, No. 52). 

3. Change without regulatory effect amending subsections (a)-(a)(l) and Note 
filed 3-27-95 pursuant to secfion 100, fitle 1, California Code of Regulations 
(Register 95, No. 13). 

§ 35059. Statutory Requirements for Furnishing 

Information and Access to Case Records. 

(a) (Reserved) 
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(b) The agency shall comply with Family Code Section 9201 and Wel- 
fare and Institutions Code Section 10852. 

NOTi:: Authority cited: Sections 10553, 10554 and 10850(d), Welfare and Institu- 
tions Code; and Section 8621, Family Code. Reference: Section 10852, Welfare 
and Institutions Code; Section 9201, Family Code; and 25 U.S.C. 1901 et seq. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1 . 

2. Change without regulatory effect amending section filed 8-2-91 pursuant to 
section 100, title 1. "California Code of Regulations (Register 91, No. 52). 

3. Change without regulatory effect amending subsections (b) and NoTH filed 
3-27-95 pursuant to section 100, title 1, California Code of Regulations (Regis- 
ter 95, No. 13). 

§ 35061 . Statutory Requirements for the Release of 
Personal Property. 

(a) The agency shall comply with the provisions of Family Code Sec- 
tion 9206. 

NoTI-: Authority cited: Sections 10553, 10554 and 10850(d), Welfare and Institu- 
tions Code; and Section 8621, Family Code. Reference: Section 9206, Family 
Code. 

History 

1. New secdon filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1. 

2. Change without regulatory effect amending section filed 8-2-91 pursuant to 
section 100, thle l,"Califomia Code of Regulations (Register 91, No. 52). 

3. Change without regulatory effect amending subsection (a) and Note filed 
3-27-95 pursuant to section 100, title 1 , California Code of Regulations (Regis- 
ter 95. No. 13). 

§ 35063. Disclosure of Information. 

(a) The agency shall release to each sibling, who has attained the age 
of 2 1 , the name and address of his or her biological sibling provided that 
at least one sibling is an adoptee and both have filed a written waiver of 
rights to confidentiality in accordance with Family Code Section 9205. 

(1) (Reserved) 

(2) (Reserved) 

(3) Prior to releasing names and addresses of the adoptee and sibling 
to each other or disclosing to the sibling that a waiver has been filed by 
the adoptee, the agency shall verify their biological sibling relationship. 

(A) Verification of the sibling relationship shall include, but not be 
limited to: 

1 . Documentafion in the agency or another adoption agency's case re- 
cord; 

2. Documentation in the case record of a county welfare department; 
or, 

3. Birth certificate of the sibling. 

(4) Before disclosing the adoptee's name and address or the existence 
of a waiver filed by the adoptee, the agency shall obtain the consent of 
the adoptee's birth parents and sibling in any case in which the sibling 
remained in the custody and control of the birth parents until the age of 
18 years. 

(A) In those instances in which the sibling and adoptee have only one 
birth parent in common, only that birth parent's consent is necessary. 

(B) If the sibling remained in the custody and control of only one birth 
parent until age 18, only that birth parent's consent is necessary. 

(C) The agency shall require of the sibling and birth parent(s) docu- 
mentation necessary to establish the parent-child relationship before the 
name and address will be made available for release. 

(D) If any birth parent is deceased, the agency shall require from the 
sibling proof of the parent's death before the requirement for consent of 
that parent can be waived. 

I . A copy of the death certificate, newspaper clipping, or other evi- 
dence of a funeral or memorial service which establishes the parent's 
death shall be accepted by the agency as evidence of the birth parent's 
death. 

(E) In cases in which the sibling did not remain in the custody and con- 
trol of his or her and the adoptee' s birth parent(s) until age 1 8 but this fact 
cannot be verified, the agency shall accept as evidence that the sibling did 



not remain in the custody and control of the adoptee's and sibling's birth 
parent(s) an affidavit to that effect signed by the sibling. 

1 . Prior to acceptance of such an affidavit, the agency shall inquire of 
the sibling the circumstances which led to the sibling's not remaining un- 
der the custody and control of the adoptee's and sibling's birth parent(s) 
until the sibling reached age 18. The results of the inquiry shall be docu- 
mented in the case record. 

2. The affidavit shall be signed before a notary or authorized official 
of the agency. 

(5) All waivers referred to in this section shall be on the AD 904A. 

(A) Agencies shall advise adoptees and siblings who have filed waiv- 
ers of confidentiality prior to the availability of the AD 904A of the ne- 
cessity to sign the waiver on the AD 904A. 

NOTE: Authority cited: Sections 10553 and 1 0554. Welfare and Institutions Code; 
Sections 8621 and 9205(d), Family Code; and Section 1530, Health and Safety 
Code. Reference: Sections 9204 and 9205, Family Code. 

History 

1. New section filed 8-8-86; operative 9-7-86. Ed. Note: Text previously ap- 
peared in the Manual of Policies and Procedures as section 70-303.8. The print- 
ing of this regulation was delayed due to necessary reformatting (Register 89, 
No. 38). For history of former chapter 3, see Register 88, No. 1. 

2. Change without regulatory effect amending section filed 8-2-91 pursuant to 
section 100, title 1, California Code of Regulations (Register 91, No. 52). 

3. Editorial connection of subsection (a)(4)(E) (Register 95, No. 13). 

4. Change without regulatory effect amending subsections (a), (a)(4), 
(a)(4)(E)l .-(F), (a)(5)(A) and NoTH filed 3-27-95 pursuant to section 100, fitle 
1, Cahfornia Code of Regulations (Register 95, No. 13). 

5. Amendment ofsubsecfions (a)(4), (a)(5) and (a)(5)(A) and amendment of Note 
filed 7-30-98 as an emergency; operative 8-1-98 (Register 98, No. 31). A Cer- 
tificate of Compliance must be transmitted to OAL by 1 1-30-98 or emergency 
language will be repealed by operation of law on the following day. 

6. Amendment ofsubsecfions (a)(4), (a)(5) and (a)(5)(A) and amendment of Note 
refiled 1 1-24-98 as an emergency; operafive 1 1-29-98 (Register 98, No. 48). 
A Certificate of Compliance must be transmitted to OAL by 3-29-99 or emer- 
gency language will be repealed by operation of law on the following day. 

7. Certificate of Compliance as to 1 1-24-98 order transmitted to OAL 3-25-99 
and filed 5-3-99 (Register 99, No. 19). 

§ 35065. Services to Be Provided Following Finalization of 
an Adoption. 

(a) (Reserved) 

(b) Services provided to adoptees, birth parents, and adoptive parents 
following the finalization of an adoption shall include the following: 

( 1 ) Information about statutory and regulatory requirements regarding 
the release of information from the adoption case record. 

NOTE: Authority cited: Secfions 10553, 10554 and 10850(d), Welfare and Insfitu- 
tions Code; and Section 8621, Family Code. Reference: Sections 1798.24(r) and 
(s). Civil Code; Sections 8706, 8817, 8909, 9201, 9202, 9203, 9204 and 9206, 
Family Code; and 25 U.S.C. 1901 et seq. 

History 

1. New secfion filed 9-1-87; operafive 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88. No. 50). For 
history of former chapter 3, see Register 88, No. 1. 

2. Change without regulatory effect amending secdon filed 8-2-91 pursuant to 
section 100, tide 1, California Code of Regulafions (Register 91, No. 52). 

3. Change without regulatoi^ effect amending Note filed 3-27-95 pursuant to 
secfion 100, title 1, California Code of Regulafions (Register 95, No. 13). 

4. Amendment filed 7-30-98 as an emergency; operative 8-1-98 (Register 98, 
No. 31). A Certificate of Compliance must be transmitted to OAL by 1 1-30-98 
or emergency language will be repealed by operation of law on the following 
day. 

5. Amendment refiled 1 1-24-98 as an emergency; operative 1 1-29-98 (Register 
98, No. 48). A Certificate of Compliance must be transmitted to OAL by 
3-29-99 or emergency language will be repealed by operation of law on the fol- 
lowing day. 

6. Certificate of Compliance as to 1 1-24-98 order transmitted to OAL 3-25-99 
and filed 5-3-99 (Register 99, No. 19). 

§ 35065.1 . General Post-Adoption Services Provided by 
Agencies. 

(a) The agency shall arrange for contact between an adult adoptee and 
his or her birth parent as provided in Family Code Section 9204. 

( 1 ) The agency may release to the adult adoptee and his or her birth 
parent their respective last known address in the adoption case record. 
NOTE: Authority cited: Sections 10553, 10554 and 10850(d), Welfare and Institu- 
tions Code; and Section 8621, Family Code. Reference: Section 1798.24(b), Civil 
Code; Secfions 9203, 9204 and 9206, Family Code; and 25 U.S.C. 1901 et seq. 
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History 

1. New section filed 7-30-98 as an emergency; operative 8-1-98 (Register 98, 
No. 31 ). A Certificate of Compliance must be transmitted to OAL by 1 1-30-98 
or emergency language will be repealed by operation of law on the following 
day. 

2. New section refiled 11 -24-98 as an emergency; operative 1 1-29-98 (Register 
98, No. 48). A Certificate of Compliance must be transmitted to OAL by 
3-29-99 or emergency language will be repealed by operation of law on the fol- 
lowing day. 

3. Certificate of Compliance as to 1 1-24-98 order transmitted to OAL 3-25-99 
and filed 5-3-99 (Register 99. No. 19). 



Article 4. Private Adoption Agency 
Reimbursement Program 

§ 35067. Reserved. 

§ 35069. Eligibility for Reimbursement. 

(a) Agencies that choose to participate in this program shall; 

( 1 ) Have on file with the department a Form STD 204, Vendor Data 
Record. 

(2) Document that the child is an AAP-eligible child as defined in Sec- 
tion 35000(a)(1). 

(3) Document that the placement meets the requirements of Section 
35327. 

NOTE: Authority cited: Sections 10553, 10554, 10850(d), 10852 and 16118(a), 
Welfare and Institutions Code; and Section 8621, Family Code. Reference: Sec- 
tions 10850(d), 16120 and 16122, Welfare and Institutions Code; and Sections 
1798.24(q) and (r). Civil Code; and Sections 8706, 8817, 8909, 9201, 9202, 9203, 
9204 and 9206, Family Code. 

History 

1. New section filed 12-15-89; operative 1-14-90 (Register 89, No. 51). 

2. Change without regulatory effect amending Note filed 8-2-91 pursuant to sec- 
tion 100, title 1, California Code of Regulations (Register 91, No. 52). 

3. Change without regulatory effect amending subsection (a)(1) and Note filed 
3-27-95 pursuant to section 1 00, title 1 , California Code of Regulations (Regis- 
ter 95, No. 13). 

4. Amendment of section and Note filed 7-30-98 as an emergency; operative 
8-1-98 (Register 98, No. 31). A Certificate of Compliance must be transmitted 
to OAL by 1 1-30-98 or emergency language will be repealed by operation of 
law on the following day. 

5. Amendment of section and Note refiled 1 1-24-98 as an emergency; operative 
1 1-29-98 (Register 98, No. 48). A Certificate of Compliance must be trans- 
mitted to OAL by 3-29-99 or emergency language will be repealed by opera- 
tion of law on the following day. 

6. Certificate of Compliance as to 1 1-24-98 order transmitted to OAL 3-25-99 
and filed 5-3-99 (Register 99, No. 19). 

§ 35071. Agency Operating Cost Approval Requirements. 

Note: Authority cited: Sections 10553, 10554 and 16118(a), Welfare and Institu- 
tions Code, Reference: Section 16122(b), Welfare and Institutions Code; and 45 
CFR Part 74.174(a). 

History 

1. New section filed 12-15-89; operafive 1-14-90 (Register 89, No. 51). 

2. Repealer filed 7-30-98 as an emergency; operative 8-1-98 (Register 98, No. 
31). A Certificate of Compliance must be transmiUed to OAL by 1 1-30-98 or 
emergency language will be repealed by operation of law on the following day. 

3. Repealer refiled 1 1-24-98 as an emergency; operative 1 1-29-98 (Register 98, 
No. 48). A Certificate of Compliance must be transmitted to OAL by 3-29-99 
or emergency language will be repealed by operation of law on the following 
day. 

4. Certificate of Compliance as to 11-24-98 order transmitted to OAL 3-25-99 
and filed 5-3-99 (Register 99, No. 19). 

§ 35073. Claiming Procedures. 

(a) Each claim for an adoptive placement of an AAP-eligible child 
shall consist of the following documents: 

( 1) Six (6) copies of Form AD 830 (9/97) - "Summary Claim For Re- 
imbursement Private Adoption Agency Reimbursement Program" 

(2) Three (3) copies of Form AD 558 (8/97) - "Notice Of Placement" 
containing the signatures of representatives of both the child's agency 
and the family's agency. 



(3) Three (3) copies of either Form FC-8 (Rev. 6/94) Federal Eligibil- 
ity Certification for Adoption Assistance Program or Form AAP 4 (3/97) 
(Coinbines AAP 4 and FC 9) - "Eligibility Certification Adoption Assis- 
tance Program." The Form FC-8 must be accompanied by three (3) co- 
pies of a case narrative describing the circumstances qualifying the child 
for AAP eligibility. 

(b) Each claim for a completed adoption of an AAP eligible child shall 
consist of the following documents: 

( 1) Six (6) copies of Form AD 830 (9/97) - "Summary Claim For Re- 
imbursement Private Adoption Agency Reimbursement Program." 

(2) Three (3) copies of Form AAP 4 (3/97) - "Eligibility Certification 
Adoption Assistance Program" or three (3) copies of both the Form FC-8 
(6/94) - "Federal Eligibility Certification for Adoption Assistance Pro- 
gram" and the case narrative describing the circumstances qualifying the 
child for AAP eligibility." 

(3) One (1) copy of the "Order/Decree Of Adoption." 

(4) Three (3) copies completed by both the child's agency and the fam- 
ily's agency of Form AD 42R (7/95)(EFFECTIVE 1 1/95) - "Relinquish- 
ment Adoption Program - Individual Case Report." 

(c) Claims for completed adoptions, for which the agency claimed and 
was paid half the allowable total compensation at the time of the adoptive 
placement, shall consist of the following documents: 

( 1 ) Form AD 830 (9/97) - "Summary Claim For Reimbursement Pri- 
vate Adoption Agency Reimbursement Program" - Six (6) copies of 
Form AD 830, displaying in the appropriate columns the amount of 
PAARP compensation previously paid to the agency and the amount of 
the balance of the compensation, and five (5) copies of the From AD 830 
that was returned with the letter informing the agency that the claim for 
half compensation had been approved by the Department. 

(2) One ( 1 ) copy of the "Order/Decree of Adoption." 

(3) Three (3) copies completed by both the child's agency and the fam- 
ily' s agency of Form AD 42R(7/95)(EFFECTIVE 1 1/95) -"Relinquish- 
ment Adoption Program - Individual Case Report." 

(d) A cooperative placement shall be regarded as a single placement. 

(1) When two or more private agencies participate in the adoptive 
placement or completed adoption of an AAP-eligible child, each agency 
shall: 

(A) Submit a claim for the agency's total costs for the placement or 
completed adoption; 

(B) Note that the placement or completed adoption was cooperative; 

(C) Identify the cooperating agency. 

(2) Participating agencies shall be reimbursed in accordance with the 
percentage each agency contributes to the total cost of the placement or 
completed adoption. Processing of cooperative placement claims shall 
commence upon receipt of all participating agencies' claims for place- 
ment or completed adoption. 

(e) When siblings are placed together, the private agency shall submit 
a claim pursuant to Section 35073(a) for each child. 

Note: Authority cited: Secrions 10553, 10554 and 16118(a), Welfai-e and Institu- 
tions Code; and Section 8621, Family Code. Reference: Section 16122, Welfare 
and Institutions Code. 

History 

1. New section filed 12-15-89; operative 1-14-90 (Register 89, No. 51). 

2. Change without regulatory effect amending subsections (c), (d) and Note filed 
3-27-95 pursuant to section 100, title 1, California Code of Regulations (Regis- 
ter 95, No. 13). 

3. Amendment filed 7-30-98 as an emergency; operative 8-1-98 (Register 98, 
No. 31). A Certificate of Comphance must be transmitted to OAL by 1 1-30-98 
or emergency language will be repealed by operation of law on the following 
day. 

4. Amendment refiled 1 1-24-98 as an emergency; operative 1 1-29-98 (Register 
98, No. 48). A Certificate of Compliance must be transmitted to OAL by 
3-29-99 or emergency language will be repealed by operation of law on the fol- 
lowing day. 

5. Certificate of Compliance as to 1 1-24-98 order transmitted to OAL 3-25-99 
and filed 5-3-99 (Register 99, No. 19). 
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§ 35075. Reimbursement Ceiling. 

(a) Reimbursement to a private agency shall be limited to an amount 
not to exceed the sum of $3,500 for each completed adoption. 

(b) Claims shall be limited to a private agency's actual costs per place- 
ment or completed adoption, less any funds promised or received from 
any source. 

NOTK: Authority cited: Sections 10553, 10554 and 161 1 8(a), Welfare and Institu- 
tions Code; and Section 8621, Family Code. Reference; Section 16122(b), Wel- 
fare and Institutions Code. 

History 

1. New section fded 12-15-89; operative 1-14-90 (Register 89, No. 51). 

2. Change without regulatory effect amending Noil, fded 3-27-95 pursuant to 
section 100, title 1, California Code of Regulations (Register 95, No. 13). 

3. Amendment fded 7-30-98 as an emergency; operative 8-1-98 (Register 98, 
No. 31). A Certificate of Compliance must be transmitted to OAL by 1 1-30-98 
or emergency language will be repealed by operation of law on the following 
day. 

4. Amendment refded 1 1-24-98 as an emergency; operative 1 1-29-98 (Register 
98, No. 48). A Certificate of Compliance must be transmitted to OAL by 
3-29-99 or emergency language will be repealed by operation of law on the fol- 
lowing day. 

5. Certificate of Compliance as to 11-24-98 order transmitted to OAL 3-25-99 
and fded 5-3-99 (Register 99, No. 19). 

§ 35077. Records Retention and Time Limitations for 
Claiming. 

(a) Accounting records of private agency costs and hours shall be 
maintained pursuant to the requirements of DSS regulations Section 
11-402.312. 

(b) All accounting records of private agency costs and hours shall be 
retained pursuant to the requirements of DSS regulations Section 
11^02.313. 

(c) Time Limitations for Claiming: 

( 1 ) Claims shall be submitted pursuant to the requirements of Govern- 
ment Code Section 16304.1 and 45 CFR, Part 95, Subpart A. 

NOTE: Authority cited: Sections 10553, 10554 and 16118(a), Welfare and Institu- 
tions Code; and Section 8621, Family Code. Reference: Section 10853, Welfare 
and Institutions Code; Section 16304.1, Government Code; and 45 CFR, Part 95, 
Subpart A. 

History 

1. New section filed 12-15-89; operative 1-14-90 (Register 89, No. 51). 

2. Change without regulatory effect amending subsection (c) and Note filed 
3-27-95 pursuant to section 100, Utle 1, California Code of Regulations (Regis- 
ter 95, No. 13). 



Subchapter 4. 



Procedures for Independent 
Adoptions 



Article 1 . Agency Responsibility 

§ 35079. Investigation of Petition. 

(a) (Reserved) 

(b) In an independent adoption, the agency shall investigate the adop- 
tion after the petition has been filed and file a court report recommending 
whether to grant the petition to adopt in accordance with Family Code 
Sections 8539, 8801(b), 8806, 8807, and 8808. 

(1) (Reserved) 

(2) (Reserved) 

(3) (Reserved) 

(4) (Reserved) 

(5) (Reserved) 
(A) (Reserved) 

(6) (Reserved) 

(c) In the event that two separate agencies receive copies of petitions 
to adopt the same child, the agencies shall: 

(1) Exchange information on the two petitions, and 

(2) Determine which of the petitioners will best meet the needs of the 
child, and 



(3) Report to the court. 
NOTE: Authority cited: Sections 10553 and 10554, Welfare and Institutions Code; 
Section 8621, Family Code. Reference: Sections 8539, 8801(b). 8806, 8807 and 
8808. Family Code; and 25 USC 1901 et seq. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88. No. 50). For 
history of former chapter 3, see Register 88. No. 1 . 

2. Amendment of subsection (a) filed 3-7-89; operative 4-6-89 (Register 89, No. 
11). 

3. Amendment of subsection (a) filed 12-28-89 as an emergency; operative 
1-1-90 (Register 90, No. 3). A Cerfificate of Compliance must be transmitted 
to OAL within 120 days or emergency language will be repealed on 5-1-90. 

4. Certificate of Comphance as to 12-28-89 order transmitted to OAL 4-27-90 
and filed 5-25-90 (Register 90. No. 28). 

5. Change without regulatory effect amending section filed 8-2-91 pursuant to 
section 100, title 1, California Code of Regulations (Register 91, No. 52). 

6. Amendment of subsection (b), new subsection designators (b)(l)-(6), and 
amendment of NoTi-; filed 12-29-94; operative 1-1-95 (Register 94, No. 52). 

7. Editorial correction of History 6 (Register 95, No. 13). 

§ 35081 . Assessment of Petitioners. 

(a) The agency shall assess the adoptive petitioners to determine their 
suitability as adoptive parents. 

( 1 ) The agency shall initiate the assessment immediately upon receipt 
of an endorsed copy of the adoption petition. 

(2) The assessment shall be documented in the adoption case record. 

NOTE: Authority cited: Sections 10553and 10554, Welfare and Institutions Code; 
Section 8621, Family Code. Reference: Sections 8806, 8807 and 8808, Family 
Code. 

History 

1. New secfion filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1. 

2. Change without regulatory effect amending Note filed 8-2-91 pursuant to sec- 
tion Too, title 1, California Code of RegulaUons (Register 91, No. 52). 

3. Amendment of subsection (a), new subsection (a)(2) and amendment of Note 
filed 12-29-94; operative 1-1-95 (Register 94, No. 52). 

4. Editorial cortection of History 3 (Register 95, No. 13). 

§ 35083. Assessment Interviews. 

(a) The agency shall conduct interviews as necessary to make the 
assessment. 

(1) The agency shall conduct at least one interview in the home of the 
petitioners as soon as possible and no later than thirty days after the re- 
ceipt of an endorsed copy of the adoption petition. 

(2) The agency shall conduct separate interviews with each petitioner, 
if there is more than one petitioner. 

(3) The agency shall conduct a joint interview with the petitioners, if 
there is more than one petitioner. 

(4) The agency shall conduct interviews with all other adults and have 
contact with all children who live in the petitioner's home. 

(5) The agency shall make another contact with the petitioners if the 
court report is submitted more than three months after the last contact 
with the petitioners. 

NOTE: Authority cited: Sections 10553 and 10554, Welfare and Institutions Code 
and Section 8621 , Family Code. Reference: Sections 8806, 8807 and 8808, Family 
Code. 

History 

1. New section filed 9-1-87; operafive 10-1-87. Ed. Note: The priming of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. I. 

2. Change without regulatory effect amending Note filed 8-2-91 pursuant to sec- 
tion 100, fitle 1, California Code of Regulations (Register 91, No. 52). 

3. Amendment of Note filed 12-29-94; operative I-I-95 (Register 94, No. 52). 

4. Editorial cortecfion of History 3 (Register 95, No. 13). 

§ 35085. Information to Petitioners. 

(a) (Reserved) 

(b) The agency shall discuss the following information with the peti- 
tioners: 

(1) Approximate time it may take to complete each stage of the adop- 
tion process. 
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(2) Statutory and regulatory requirements for adoption including con- 
fidentiality of adoption records. 

(3) The provisions of Family Code Section 8803 and Penal Code Sec- 
tion 280 regarding the concealment of a child. 

(A) (Reserved) 

(B) (Reserved) 

(4) The agency shall inform the petitioners of the law's requirement 
to file a report with the court on all expenditures paid by them or on their 
behalf in connection with the birth, placement, and adoption of the child 
in accordance with Family Code Section 8610. 

(A) (Reserved) 

(5) The agency shall inform the petitioners of the provisions of Family 
Code Section 8818. 

(A) (Reserved) 
Note: Authority cited: Section 8621. Family Code; Sections 10553, 10554 and 
10850(d). Welfaie and Institutions Code; and Section 10439, Health and Safety 
Code. Reference: Sections 1798.24(r) and 1798.24(s), Civil Code; Sections 8610, 
8803, 8818, 9204, 9205 and 9206, Family Code; and 25 USC 1901 et seq. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1. 

2. Change without regulatory effect amending section filed 8-2-91 pursuant to 
section 100, title 1, California Code of Regulations (Register 91, No. 52). 

3. Amendment of section and Note filed 12-29-94; operative 1-1-95 (Register 

94, No. 52). 

4. Editorial correction of History 3 (Register 95, No. 13). 

§ 35087. Documentation to Facilitate Assessment. 

(a) The agency shall obtain the following documentation for all peti- 
tioners to facilitate the assessment: 

(1 ) Authorization for the release of medical and employment informa- 
tion on the petitioner. 

(2) Authorization for release of financial information, if necessary. 

(3) Report of medical examination on the petitioner 

(A) The medical report shall be signed by a licensed physician or a 
nurse practitioner practicing under licensed physician. 

(B) The medical examination required by this section shall have been 
conducted no earlier than six months prior to the filing of the petition. 

(C) The agency shall waive the medical report when the petitioners are 
members of a religious sect, denomination, or organization which, in ac- 
cordance with its creeds or tenets, relies on faith and prayer for healing. 

(4) School report for all school age children residing in the home of the 
petitioner. 

(5) For each adult residing in the home of the petitioner, a certificate 
that the individual is free from communicable tuberculosis. 

(6) At least three letters of reference regarding the suitability of the pe- 
titioner as an adoptive parent. 

(A) The agency shall be permitted to substitute face-to-face interviews 
with individuals providing references for letters of reference. 

(1) Interviews with individuals providing references shall be docu- 
mented in the adoption case record. 

(7) The full state criminal record, if any, from the State Department of 
Justice (DOJ). 

(A) (Reserved) 

(B) The agency shall submit one set of fingerprints for each petitioner 
to the DOJ. 

1. The agency shall clearly indicate "Adoption" on the request to in- 
form the DOJ of the purpose of the criminal record clearance. 

(C) The agency shall contract with the DOJ for the Subsequent Arrest 
Notification Service in order to receive arrest information subsequent to 
the original DOJ criminal record sent to the agency and pending the court 
order granting the completion of the adoption. 

(D) The agency shall notify the DOJ (Pursuant to Penal Code Section 
1 1 105.2c) when the adoption has been finalized, denied, or dismissed to 
discontinue receiving subsequent arrest information on a subject pre- 
viously fingerprinted for adoption purposes, unless the petitioner is being 
assessed or investigated by the agency for another adoption. 



(E) The agency shall require new sets of fingerprints and shall make 
new requests for state criminal records to the DOJ in the event of subse- 
quent adoptions unless the Subsequent Arrest Notification Service is still 
in effect. 

(8) The FBI criminal record, if any, of the petitioner, from the DOJ 
when the petitioner has resided in California for less than two years or 
when information gathered in the assessment has given the agency rea- 
son to believe that the petitioner may have committed a crime in another 
jurisdiction. 

(A) The agency shall have reason to believe that the person may have 
committed a crime in another jurisdiction because of any of the follow- 
ing: statements or actions by the petitioners; statements by people pro- 
viding references: a history of arrests and convictions in California; and 
employment in another state. 

(B) The agency shall submit one set of fingerprints for each petitioner 
requiring an FBI criminal record clearance to the DOJ. 

(C) The agency shall require new sets of fingerprints and shall make 
new requests to the DOJ for the FBI criminal record in the event of subse- 
quent adoptions. 

NOTE: Authority cited: Section 8621, Family Code; Sections 10553 and 10554, 
Welfare and Institutions Code; and Section 1530, Health and Safety Code. Refer- 
ence: Sections 8806, 8807, 8808 and 881 1, Family Code. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1 . 

2. Amendment of subsection (a) and new subsections (a)(7), (a)(7)(B)-(aj(7)(E), 
(a)(8) and (a)(8)(A)-(a)(8)(C) filed 7-28-89; operative 8-27-89 (Register 89, 
No. 31). 

3. Amendment of subsections (a)(2)-(a)(6) filed 3-9-90; operative 4-8-90 (Reg- 
ister 90, No. 13). 

4. Change without regulatory effect amending Note filed 8-2-91 pursuant to sec- 
tion 100, fitle 1, California Code of Regulations (Register 91, No. 52). 

5. Amendment of subsections (a)(1) and (a)(7)(B) and Note filed 12-29-94; op- 
erative 1-1-95 (Register 94, No. 52). 

6. Editorial correction of History 5 (Register 95, No. 13). 

§ 35089. Obtaining identifying Information and Evaluating 
Petitioners During Assessment. 

(a) The assessment of the petitioner shall include: 
(1) The following identifying information on the petitioner and any 
children and adults residing in the home: 

(A) Name, date of birth and sex. 

(B) Current address and telephone number. 

(C) Blood relationship to child, if any. 

(D) Race and ethnic background information. 

(E) Religion. 

(F) Current employment information. 

(G) Verification of marital status, if relevant. 

(1 ) Verification of termination of all prior marriages. 

(i) When verification of the dissolution of any marriage of a petitioner 
is not possible, a marriage prior to a verified divorce decree shall be as- 
sumed to have been validly dissolved. A valid divorce presupposes that 
the marriage was valid. 

(H) Personal and/or biological relationship of the petitioner to other in- 
dividuals residing in the petitioners home. 

(2) Evaluation of the following for the petitioner and any children and 
adults residing in the home: 

(A) General characteristics. 
1. (Reserved) 

(B) Feelings and attitudes which may impact the adoption. 
1. (Reserved) 

(C) Social background. 
1. (Reserved) 

(D) Educational background. 

(E) Financial stability. 

(F) Work adjustment. 

(G) Adequacy of housing. 
1 . (Reserved) 

(3) Evaluation of: 
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(A) The Ixill state criminal record, if any, of the petitioner and if re- 
quired by Section 35087(a)(8) the FBI criminal record, if any. 

1. (Reserved) 
NOTE: Authority cited: Section 8621, Family Code: Sections 10553 and 10554, 
Welfare and Institutions Code; and Section 1530, Health and Safety Code. Refer- 
ence: Sections 8806, 8807, 8808 and 881 1(b), Family Code; and Section 1 1 105.2, 
Penal Code. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessai'y reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1. 

2. Amendment of subsections (a)(1) and (a)(2) and new subsection (a)(3) filed 
7-28-89; operative 8-27-89 (Register 89. No. 31 ). 

3. Amendment of subsection (a)( 1 ) filed 3-9-90; operative 4-8-90 (Register 90, 
No. 13). 

4. Change without regulatory effect amending Non; filed 8-2-9 1 pursuant to sec- 
tion 100, title 1, California Code of Regulations (Register 91, No. 52). 

5. Amendment of section and Notk filed 12-29-94; operative 1-1-95 (Register 
94, No. 52). 

6. Editorial correction of History 5 (Register 95, No. 13). 

§ 35091 . Completion of Assessment and Report to Court. 

(a) The agency shall complete the assessment and report to the court 
with a recommendation within 1 80 days of the filing of the adoption peti- 
tion unless an extension of time has been granted by the court. 

NOTE: Authority cited: Secfion 8621. Family Code; Sections 10553 and 10554, 
Welfare and Institutions Code; and Section 1530, Health and Safety Code. Refer- 
ence: Section 8807, Family Code. 

History 

1. New secfion filed 9-1-87; operafive 10-1-87. Ed. Note: The prindng of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1. 

2. Change without regulatory effect amending Note filed 8-2-91 pursuant to sec- 
tion 100, title 1, CaHfomiaCode of Regulafions (Register 91, No. 52). 

3. Amendment of Note filed 12-29-94; operative 1-1-95 (Register 94, No. 52). 

4. Editorial correction of History 3 (Register 95, No. 13). 

§ 35092. Obtaining and Releasing Information About Birth 
Parents. 

(a) The agency shall obtain the birth mother's and the birth father's au- 
thorization for the release of medical information prior to fulfilling the 
requirements of Sections 35092(b)(7), (8) and (9). 

(1) If any documentation or oral report indicates that the birth parent 
may be of Indian ancestry, the agency shall obtain that information re- 
quired by Section 35357(a). 

(2) Agencies shall use the AD 100 to obtain the birth parents' authori- 
zations for the release of medical information pursuant to this section. 

(A) The agency shall indicate on the AD 100, in the space provided, 
that the prospective adoptive parents and the agency are authorized to re- 
ceive the information being sought. 

(3) The AD shall advise the birth parent and the source to whom the 
authorization is to be sent of the following: 

(A) All nonidentifying information obtained from the source will be 
given to the prospective adoptive parents prior to the finalization of adop- 
tion. 

(B) All nonidentifying information obtained from the source will be 
given to the adoptive parents of an adoptee under age 18 and to the adult 
adoptee, upon written request, in post-adoption services. 

(C) No identifying information about either the child or his or her birth 
parents shall be disclosed to the adopting parents or the adult adoptee un- 
less permitted by law. 

(5) If the agency receives a report or evaluation that is illegible or the 
photocopy is unclear, the agency shall return it to the source with a re- 
quest for a clear, legible copy. 

(b) The agency shall obtain the following information regarding the 
child's birth parents: 

(1) Name and current address. 

(2) Date of birth. 

(3) Religion. 

(4) Religious preference for the child, if applicable. 



(5) Marital history of the birthmother including dissolutions of mar- 
riage. 

(A) When verification of the dissolution of all marriages of the birth 
mother is not possible, the marriages preceding a verified divorce decree 
shall be assumed to have been validly dissolved. 

(6) Race and ethnic background. 

(7) Medical background, including illnesses, diseases, or defects of a 
hereditary or genetic nature, as required by Family Code Section 8706, 
8817, or 8909, including, if available, the medical history of the birth par- 
ent's extended family. 

(8) Reports on the birth mother from the prenatal physician and the 
physician who delivered the child, or from the hospital in which the child 
was born, if available. The reports shall include the following: 

(A) Information about medications taken by the birth mother during 
pregnancy. 

(B) Information about complications of pregnancy or delivery. 

(9) Existing reports or evaluations on the birth parent from medical or 
mental health professionals and hospitals or institutions in which the 
birth parent has been an in-patient or out-patient. 

The AD 67 and the AD 67A completed by the birth parents. 

(c) The Agency shall document in the adoption case record and in the 
court report the reason(s) that the agency was unable to obtain any of the 
reports, documents, or information described in Section 35092(b). 

( 1 ) The agency shall indicate the name of any such report or documen- 
tation that was not obtained and the reason(s) that the information is not 
part of the child's medical report on the AD 512A. 
NOTE: Authority cited: Sections 10553 and 10554, Welfare and Institutions Code; 
Secfion 1530, Health and Safety Code; and Secfions 8608(a) and 8621, Family 
Code. Reference: Sections 7600 et seq., 8706, 8715, 8817, 8909 and 9202, Family 
Code; Section 10553(e), Welfare and Institutions Code; and 25 U.S.C. 1901 etseq. 

History 

1 . Renumbering and amendment of former section 35023 to new secfion 35092 
filed 7-30-98 as an emergency; operative 8-1-98 (Register 98, No. 31 ). A Cer- 
tificate of Compliance must be transmitted to OAL by 1 1-30-98 or emergency 
language will be repealed by operafion of law on the following day. 

2. Renumbering and amendment of former section 35023 to new secfion 35092 
refiled 1 1-24-98 as an emergency; operative 1 1-29-98 (Register 98, No. 48). 
A Certificate of Compliance must be transmitted to OAL by 3-29-99 or emer- 
gency language will be repealed by operation of law on the following day. 

3. Certificate of Compliance as to 1 1-24-98 order transmitted to OAL 3-25-99 
and filed 5-3-99 (Register 99, No. 19). 

§ 35093. Assessment of Child. 

(a) The agency shall assess the child. The assessment shall be in writ- 
ing and include, but not be limited to, the following information about the 
child: 

(1) Identification, including the child's sex, age, race, and ethnicity. 

(2) A complete medical report as defined at Section 35000(m)(2). 

(A) (Reserved) 
1. (Reserved) 

(B) (Reserved) 

(C) The agency shall use the AD 512A when releasing information 
about the child's medical and family background to the prospective 
adoptive parents. 

(D) All recommendations or comments made by the agency to the pro- 
spective adoptive parents about the child or his or her family background 
shall be written on the AD 512A and given to the prospective adoptive 
parents. 

1. (Reserved) 

(3) Religion. 

(4) Readiness for adoption and wilHngness to be adopted if appropri- 
ate. 

(5) Adjustment in the home of the petitioners 

(6) Other examinations and reports when available. 

NOTE: Authority cited: Section 8621, Family Code; Secfions 10553 and 10554, 
Welfare and Institutions Code; Section 8608(a), Family Code. Reference: Sec- 
tions 8806, 8807, and 8817, Family Code. 

History 
1. New section filed 9-1-87; operative 10-1-87. Ed. Note; The printing of this 

regulation was delayed due to necessary reformatting (Register 88, No. 50). For 

history of former chapter 3, see Register 88, No. 1. 
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2. Change w ithout regulatory effect amending Noth filed 8-2-9 1 pursuant to sec- 
tion 100, title 1, California Code of Regulations (Register 91, No. 52). 

3. Amendment of section and NOTi- filed 3-10-93; operative 4-9-93 (Register 93, 
No. 11). 

4. Amendment of section and NoTi-; filed 12-29-94; operative 1-1-95 (Register 
94, No. 52). 

5. Kditorial correction of History 4 (Register 95, No. 13). 



§ 35094. Written Report on Assessment of Child to Be 
Provided to Prospective Adoptive Parents. 

(a) Prior to finalization of the adoption, the agency shall give the pro- 
spective adoptive parents a written medical report in accordance with 
Family Code Section 88 1 7(c) and the information gathered pursuant to 
Section 35093, "Assessment of the Child." 

(1) (Reserved) 

(2) The agency shall use the AD 512A when releasing information 
about the child's medical and family background. 

(A) The agency shall delete all identifying information prior to releas- 
ing the report. 

(3) The agency shall disclose to the prospective adoptive parents all 
available medical and family background information about the child 
and his or her birth parents. 

(A) The agency shall photocopy, except as provided in Sections 
35094(a)(4)(C), (D) and (E), all available original source reports and 
evaluations obtained during the adoption investigation of the child and 
his or her birth parents' medical and family backgrounds. 

1 . The photocopies shall be attached to the AD 5 1 2A. 

(B) The agency shall delete the names and addresses of all individuals, 
including the child and the source, contained in all reports or evaluations, 
prior to releasing photocopies. 

(C) The agency shall not interpret or summarize medical terminology 
or any health condition indicated in the original source reports, except as 
noted in this section. Emphasis shall be placed on citing verbatim from 
any report or evaluation contained in the adoption record. 

1. When the identity of other persons, such as former caretakers and 
other children in the foster home, would be revealed or when the informa- 
tion is not directly related to the child's current or future well-being, only 
summaries of original source reports shall be included on the AD 512A. 

(i) (Reserved) 

(D) If a birth parent has received psychiatric or psychological evalua- 
tions, the diagnosis of his or her condition shall be given verbatim. 

1. The agency shall not release the original report of the evaluation. 

(E) If a birth parent has received in-patient psychiatric treatment, in- 
formation concerning his or her diagnosis, response to treatment and 
prognosis shall be given verbatim. 

1 . The agency shall not release the original report of the hospitaliza- 
tion. 

(F) All reports that are photocopied and given to the prospective adop- 
tive parents shall be attached and listed on the AD 5 1 2A. 

(5) The agency shall advise the prospective adoptive parents that, upon 
receipt of the medical report, the prospective adoptive parents should 
consult their physician or mental health professional for further evalua- 
tion or interpretation, particularly if the report contains material sensitive 
in subject matter. 

(6) The agency shall document in the adoption case record and court 
report the name of any report, document, or information described in Sec- 
tion 35000(m)(2) that the agency was unable to obtain and the reason(s) 
that the information was not available. 

(7) The agency shall identify on the AD 5 1 2A the name of any report, 
document, or information described in Section 35000(m)(2) that was not 
obtained and the reason(s) that the information is not included. 

(8) The agency shall obtain the prospective adoptive parents' signa- 
tures in the space provided on the AD 512A acknowledging receipt. 

(A) The agency shall make a copy of the completed AD 5 1 2A with the 
prospective adoptive parents' signatures for the adoption case record. 

(b) Prior to the finalization of the adoption, the agency shall transmit 
to the prospective adoptive parents any medical and family background 



information about the child and his or her birth parents received after the 
release of the medical report pursuant to Section 35094(a). 

(1) The agency shall transmit the information upon its receipt to the 
prospective adoptive parents. 

(A) The agency shall delete the names and addresses of all individuals, 
including the child and the source, prior to releasing the information. 

(B) The agency shall strive for full disclosure of all medical and family 
background information about the child and his or her birth parents. 

(C) The agency shall not interpret or summarize medical terminology 
or any health conditions indicated. Emphasis shall be placed on citing 
verbatim from any reports and evaluations received. 

(D) The agency shall advise the prospective adoptive parents that, 
upon receipt of the information, the prospective adoptive parents should 
consult their physician or mental health professional for further evalua- 
tion or interpretation, particularly if the information contains material 
sensitive in subject matter. 

1 . The agency shall document in the adoption case record a description 
of the manner in which the information was released and the date on 
which the information was released. 

2. The agency shall retain a copy of the information in the adoption 
case record. 

NOTE: Authority cited: Section 8621, Family Code; Sections 10553 and 10554. 
Welfaie and Institutions Code; and Section 8608(a), Family Code. Reference: 
Section 8817(c), Family Code. 

History 

1. New section filed 3-10-93; operative 4-9-93 (Register 93, No. 11). 

2. Amendment of subsection (a), new subsection designator (a)( 1 ), subsection re- 
numbering, new subsection designator (a)(3)(C)l.i. and amendment of NoTU 
filed 12-29-94; operative 1-1-95 (Register 94, No. 52). 

3. Editorial correction of History 2 (Register 95. No. 13). 



Article 2. 



Placement for Independent 
Adoption 



§ 35094.1. Adoption Service Provider Registration and 
Duty of Care. 

(a) Prior to acting as an adoption service provider in California, the po- 
tentially qualified individual shall register with the Adoptions Branch of 
the department at Sacramento by providing the following evidence that 
he or she meets the qualifications specified in Family Code Section 8502. 
The registration shall be acknowledged by the department. 

( 1 ) The individual shall provide, or cause to be provided, to the depart- 
ment at: 

California Department of Social Services 
Adoptions Branch 
744 P Street, M.S. 19-67 
Sacramento. California 95814 

(A) A copy of the individual's current license as a Licensed Clinical 
Social Worker. 

(B) An original letter or letters mailed to the department by the adop- 
tion agency or agencies with whom the individual worked attesting to the 
individual's experience and giving specific dates of employment. 

(2) Verification or clarification of the information provided by the in- 
dividual shall be obtained by the department, if necessary, from the 
Board of Behavioral Sciences Examiners and/or the employer(s). 

(3) No individual shall be registered unless he or she possesses the re- 
quired license and experience. 

(A) If an individual has been registered and the department subse- 
quently determines that he or she in fact lacks the required license and/or 
experience, registration of the individual shall be terminated. 

1. Prior to terminating the registration of an individual adoption ser- 
vice provider, the department shall mail the adoption service provider a 
written notice of termination and the reason(s) for the termination. 

(B) The department shall not terminate the registration if, within fif- 
teen working days after the department mails the notice, the adoption ser- 
vice provider mails a written response providing additional information 
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verifying that the license and/or experience meets the requirements in 
Section 35094.1(a). 

(C) If the additional information provided by the adoption service pro- 
vider does not meet the license and/or experience requirements in Sec- 
tion 35094.1(a). the department shall terminate the registration. 

(4) A complaint with the Board of Behavioral Science Examiners shall 
be filed by the department or delegated county adoption agency when the 
actions of an individual adoption service provider are not in compliance 
with the department's regulations. 

(b) The adoption service provider shall comply with Family Code Sec- 
tion 8801.7, which provides that the adoption service provider owes a 
very high duty of care to the birth parent being advised. 

(1) (Reserved) 

(c) (Reserved) 

NOTE: Authority cited: Section 8621, Family Code; Sections 10553 and 10554, 
Welfare and Institutions Code. Reference: Sections 8502 and 8801.7, Family 
Code. 

History 

1. Renumbering of former Article 2 to Article 3 and new Article 2 (sections 
35094.1-95094.3) and section filed 12-29-94; operative 1-1-95 (Reaister 94, 

No. 52). 

2. New subsections (a)(3)(A)-(C) filed 12-30-94 as an emergency; operative 
1-1-95 (Register 94, No. 52). A Certificate of Compliance must be transmitted 
to OAL 5-1-95 or emergency language will be repealed by operation of law on 
the following day. 

3. Editorial correction of History 1 (Register 95, No. 13). 

4. Certificate of Compliance as to 12-30-94 order transmitted to OAL 5-1-95 and 
filed 6-8-95 (Register 95, No. 23). 

§ 35094.2. Pre-Placement Advisement. 

(a) The adoption service provider shall advise a birth parent, as re- 
quired by Family Code Section 8801 .5, when the birth parent is consider- 
ing the placement of his or her child for independent adoption unless the 
prospective adoptive parent is a grandparent, aunt, uncle, sibling, legal 
guardian who has been the child's legal guardian for more than three 
years or is a person named in the will of a deceased parent as an intended 
adoptive parent where the child has no other parent. 

( 1 ) (Reserved) 

(b) Prior to advising a birth parent who is considering the placement 
of his or her child for independent adoption, the adoption service provid- 
er shall obtain background information regarding the prospective adop- 
tive parents. 

(1) This background information shall include at least the personal 
knowledge, as defined in Section 35000(p)(5), that the birth parent must 
have prior to placing a child for adoption. 

(c) When advising a birth parent who is considering the placement of 
his or her child for adoption, the adoption service provider shall inform 
the birth parent of: 

(1) His or her right to separate, independent legal counsel paid for by 
the prospective adoptive parents upon the request of the birth parent. 

(2) Alternatives to adoptive placement of the child including, but not 
limited to: 

(A) Services which would assist the birth parent in caring for the child 
including: 

1 . Financial resources such as child support and Aid to Families with 
Dependent Children (AFDC). 

2. Employment resources such as vocational training and Employ- 
ment Development Department services. 

3. Educational resources such as continuation school and General 
Equivalency Diploma programs. 

4. Child care resources, including the availability of subsidized day 
care. 

5. Housing resources such as shared housing with relatives or nonrela- 
tives and government subsidized housing. 

6. Health service resources such as well baby clinics, Child Health and 
Disability Prevention Programs (CHDP), California Children's Ser- 
vices, and Medi-Cal. 



(B) Services, such as voluntary foster care placement or temporary 
placement with extended family members, which would give the parent 
more time to determine the most appropriate plan for the child. 

(3) Alternative forms of adoption, including a description of the full 
procedures and timeframes involved in each type, which at a minimum 
shall address the following: 

(A) Standard agency (relinquishment) adoption 

1 . The birth parent transfers his or her rights and responsibilities for the 
child to an adoption agency by signing a relinquishment of the child to 
the agency. 

(i) The birth parent's legal rights and responsibilities for the child end 
when the relinquishment is filed with the department. 

(ii) The relinquishment is filed on a date agreed to by the birth parent 
and the agency. 

a. (Reserved) 

(iii) The birth parent may revoke the relinquishment before it is filed 
with the department. 

(iv) The birth parent may not rescind the relinquishment after it is filed 
with the department unless the adoption agency agrees. 

2. The prospective adoptive parents must be assessed and approved by 
the adoption agency before the child is placed for adoption with the fami- 

ly- 

3. The adoption agency, not the birth parent, selects the adoptive par- 
ents, and the birth parent usually does not know the identity of the adop- 
tive parents. 

(B) Designated agency (relinquishment) adoption 

1 . These adoptions are the same as standard agency adoptions except 
that: 

(i) The birth parent participates in the selection of the adoptive parents, 
(ii) The birth parent knows the identity of the adopting parents, and 
(iii) The birth parent also has a right to rescind his or her relinquish- 
ment and thus regain his or her parental rights and responsibilities if the 
child is not placed with the selected family or if the placement disrupts 
prior to completion of the adoption. 

(C) Independent adoption by relatives 

1. The birth parent agrees to the prospective adopting parents' future 
adoption of the child by signing a consent to the adoption. 

(i) The birth parent continues to be legally responsible for the child un- 
til the adoption is completed. 

a. (Reserved) 

(ii) The consent to the adoption becomes irrevocable 90 days after it 
is signed unless the birth parent waives the right to revoke the consent 
before the 90 days expires. 

(iii) The birth parent may revoke the consent and, if he or she has legal 
custody, reclaim the child at any time before the consent becomes irrevo- 
cable. 

a. When the consent becomes irrevocable, custody of the child may be 
regained by the birth parent only if the potential adoptive parents agree 
to withdraw their petition for adoption or the court denies the petition for 
adoption. 

(iv) The consent does not require the prospective adoptive parents to 
complete the adoption. 

2. The prospective adoptive parents are assessed as to their suitability 
to adopt after the child has begun living with them and they have filed a 
petition to adopt with the court. 

3. The birth parent selects the adoptive parents. 

4. The child begins living with the prospective adoptive parents before 
parental rights have been terminated. 

(D) Independent adoption by nonrelatives. 

1 . Each placing birth parent agrees to the prospective adopting par- 
ents' future adoption of the child by signing a placement agreement, and 
any non-placing birth parents agree to the future adoption by signing a 
consent. 

(i) The birth parent continues to be legally responsible for the child un- 
til the adoption is completed. 
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a. (Reserved) 

(ii) A placement agreement becomes an irrevocable consent to the 
adoption 90 days after it is signed unless the birth parent shortens this pe- 
riod by waiving the right to revoke the consent before the 90 days expires. 

(iii) A consent becomes irrevocable 90 days after it is signed unless the 
birth parent shortens this period by waiving the right to revoke the con- 
sent before the 90 days expire. 

a. When the placement agreement or consent becomes and irievocable 
consent, custody of the child may be regained by the birth parent only if 
the potential adoptive parents agree to withdraw their petition for adop- 
tion or the court denies the petition for adoption. 

(iv) The birth parent may revoke the placement agreement or consent 
and. if he or she has legal custody, reclaim the child at any time before 
the placement agreement or consent becomes an irrevocable consent. 

(v) The placement agreement or consent does not require the prospec- 
tive adoptive parents to complete the adoption. 

2. The prospective adoptive parents are assessed as to their suitability 
to adopt after the child has begun living with them and they have filed a 
petition to adopt with the court. 

3. The birth parent selects the adoptive parents. 

4. The child usually begins living with the prospective adoptive par- 
ents when a parent with legal custody has signed an adoptive placement 
agreement. 

(4) The right to a minimum of three separate counseling sessions, as 
required by Family Code Section 8801.5. 

(A) (Reserved) 

(5) Other rights and responsibilities of the birth parent as outlined on 
the AD 926 or, if the child is subject to the Indian Child Welfare Act, the 
AD 927. 

(A) (Reserved) 

(B) The adoption service provider shall review each item on the State- 
ment of Understanding with the birth parent to be certain that the birth 
parent understands the meaning of each item. 

(C) The adoption service provider shall answer any questions the birth 
parent has about the meaning of the items. 

(6) If all possible birth parents are not placing the child for adoption, 
the necessity of legally terminating the parental rights or securing the 
consent of all other possible parents before the adoption can be com- 
pleted. 

(A) The adoption services provider shall emphasize the importance of 
and explain the possible repercussions of not accurately identifying other 
possible birth parents including: 

1 . The fact that the mother or presumed father who was not informed 
of the adoptive placement may take custody of the child after the child 
has been placed for adoption and that this is very traumatic for the child 
and the prospective adoptive parents. 

2. The fact that if parents are not identified, it is not possible to obtain 
information about their medical history and other background informa- 
tion and the child and his or her adoptive parents will be deprived of cru- 
cial information which may be relevant to future decisions regarding the 
child's health and well-being. 

(B) The adoption service provider shall make a diligent attempt to se- 
cure from the placing parent information necessary to allow accurate 
identification of the other parent. 

1 . The AD 880 shall be used to collect this information from birth 
mothers. 

(7) The fact that the proposed independent adoption will be investi- 
gated by the department or delegated county adoption agency and that the 
birth parent will be interviewed during the investigation. 

(A) The adoption service provider shall provide the birth parent with 
the name, address and telephone number of the department or delegated 
county adoption agency office that will investigate the proposed adop- 
tion. 

(d) The adoption service provider shall give the birth parent the fol- 
lowing documents at the initial session: 

(1) Documents provided for the birth parent's review: 



(A) The relevant Statement of Understanding with the personal 
knowledge section completed. 

(B) The relevant Independent Adoption Placement Agreement. 

(C) The AD 908. 

(2) Documents which the birth mother shall be given with the request 
that she complete them, possibly with the assistance of family members, 
prior to signing the Independent Adoption Placement Agreement: 

(A) The AD 67. 

(B) If the birth father has not been advised, the AD 67A with the re- 
quest that the birth mother provide as much information as possible. 

(C) The AD 880. 

(3) Documents which the birth father shall be given with the request 
that he complete them, possibly with the assistance of family members, 
prior to signing the Independent Adoption Placement Agreement: 

(A)The AD67A. 

(B) If the birth mother has not been advised, the AD 67 with the re- 
quest that the birth father provide as much information as possible. 
Note: Authority cited: Section 8621, Family Code; Sections 10553 and 16118. 
Welfare and Institutions Code. Reference: Sections 7663, 8502, 8801.3, 8801.5. 
8801.7, 8802, 8817 and 8818, Family Code. 

History 

1 . New section filed 12-29-94; operative 1-1-95 (Register 94. No. 52). 

2. Editorial correction of History 1 (Register 95, No. 13). 

§ 35094.3. Independent Adoption Placement Agreement. 

(a) Prior to signing the AD 924 or the AD 925, the adoption service 
provider shall: 

(1 ) Obtain, document, and share with the prospective adoptive parents 
information from the birth parent(s) regarding the child's background, 
the birth parents' reasons for choosing adoption for the child, and the 
birth parents' attitude toward the proposed adoptive placement. 

(A) Assist the birth parent in providing medical and family back- 
ground information by helping him or her complete the AD 67 and the 
AD 67 A forms. 

(B) Assure that the adopting parents have received copies of the 
AD 67 and AD 67A forms completed by the birth parent(s). 

(2) Determine whether the child is an Indian child prior to witnessing 
the signing of a placement agreement if any documentation or oral report 
indicates that either birth parent may be of Indian ancestry. 

(A) The adoption service provider shall ask the birth parent whether 
the birth parent or the child's other parent is of Indian ancestry. 

(B) (Reserved) 

(C) (Reserved) 

(3) Ask the birth mother to identify the child's father or possible fa- 
thers. 

(A) As part of his inquiry, the adoption service provider shall assist the 
birth mother in completing the AD 880. 

(4) Determine that the birth parent has the ability to understand the na- 
ture, content, and effect of signing an adoptive placement agreement. 

(A) If the adoption service provider' s observation or knowledge of the 
parent's history or current condition indicates that the parent may not 
have the ability to understand the content, nature, and effect of signing 
the adoption placement agreement, the adoption service provider shall 
ask the potential adoptive parents to arrange for an evaluation by a li- 
censed physician or alicensed clinical psychologist of the parent's ability 
to understand the nature, content, and effect of signing an adoptive place- 
ment agreement. 

1 . This evaluation shall not be required if the inability is temporary re- 
sulting from factors such as stress, lack of sleep, or the use of alcohol or 
other mind-altering substances. However, the adoption service provider 
shall not sign the adoption placement agreement until the birth parent is 
able to understand the content, nature, and effect of the agreement. 

2. The need for an evaluation is indicated under, but not limited to, the 
following circumstances: 

(i) The birth parent is receiving SSI/SSP based on mental illness or de- 
velopmental disability. 
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(ii) The birth parent has received psychiatric treatment and/or medica- 
tion for mental illness or disease within the past two years. 

a. Counseling related to placement of the child for adoption, the reso- 
lution of marital problems or similar decision-making shall not be con- 
sidered psychiatric treatment for mental illness or disease. 

3. The adoption service provider shall obtain a written authorization 
from the parent for release of the evaluation by the physician or clinical 
psychologist to the adoption service provider and the department or dele- 
gated county adoption agency. 

4. The adoption service provider shall sign the placement agreement: 
(i) Only if the evaluation establishes that the birth parent has the ability 

to understand the nature, content, and effect of signing a consent to adop- 
tion; 

(ii) No later than 30 days after the evaluation is completed; and 
(iii) In the case of a birth parent for whom the court has appointed a 
conservator, only if the order of conservatorship specifically allows the 
birth parent to consent to the adoption of his or her child. 

(5) Obtain written authorization from the birth parent for the following 
releases of information concerning the parent and the child: 

(A) From the adoption service provider to the department or delegated 
county adoption agency. 

(B) From the department or delegated county adoption agency to the 
prospective adoptive parents. 

(C) From the child's physician(s) to the department or delegated 
county adoption agency if the child is not being placed at birth. 

(6) Obtain written authorization from the birth mother for the follow- 
ing releases of information concerning the mother and the child: 

(A) From the birth mother's physician(s) to the department or dele- 
gated county adoption agency. 

(B) From the hospital where the birth mother delivered the cliild, or 
intends to deliver the child, to the department or delegated county adop- 
tion agency. 

(7) Determine that the birth parent is voluntarily choosing to place the 
child with the prospective adoptive parents for the purpose of adoption 
pursuant to Family Code Section 8801. 

(A) (Reserved) 

(B) The adoption service provider shall sign the adoption placement 
agreement only after he or she determines that the birth parent has sub- 
stantially correct knowledge of all of the elements of personal knowledge 
regarding the prospective adoptive parents. 

(8) Present a copy of the AD 908 to the birth parent and give him or 
her an opportunity to complete and sign the statement. 

(9) Obtain the birth parent's signature on the Statement of Understand- 
ing form after the birth parent has affirmed his or her understanding of 
the placement and consent process by reading and initialing each explan- 
atory statement on the Statement of Understanding form in the presence 
of the adoption service provider. 

(A) The Statement of Understanding shall be signed on the same day, 
but prior to the signing of the adoption placement agreement. 

(10) Sign the Statement of Understanding form certifying that the birth 
parent's signature has been properly witnessed. 

(11) Obtain written verification of the provision of the advisement 
from the advising adoption service provider, if the adoption service pro- 
vider signing the adoption placement agreement is not the adoption ser- 
vice provider that provided the advisement. 

(b) After the conditions specified in Section 35094.2(a) have been met, 
the adoption service provider shall arrange for the signing of the adoption 
placement agreement as provided in Family Code Section 8801.3. 

(1) (Reserved) 

(2) If the child is an Indian child, the placement agreement must be 
signed in accordance with Section 35375. 

(c) After the Independent Adoption Placement Agreement has been 
signed by the birth parents, the adoptive parents, and the adoption service 
provider, the adoption service provider shall: 

(1) Give the birth parent copies of the following signed documents: 
(A) The Independent Adoption Placement Agreement. 



(B) The Statement of Understanding. 

(C) The Adoptions Information Act Statement. 

(D) If requested, any other documents which the birth parent has 
signed. 

(2) Give the potential adoptive parents a copy of the signed Indepen- 
dent Adoption Placement Agreement. 

(3) Offer to interview the birth parent as provided in Family Code Sec- 
tion 8801.7 

(A) (Reserved) 

(4) If a birth parent who has placed a child decides to revoke consent, 
offer and, if requested, do the following to assist the birth parent in ob- 
taining the return of the child: 

(A) Assist the birth parent in completing the written statement revok- 
ing the placement agreement and delivering that statement to the depart- 
ment or delegated county adoption agency. 

1 . A specific form shall not be required, but the AD 928 may be used 
for this purpose. 

(B) Contact the prospective adoptive parents to inform them of the 
placing parent's decision and to arrange the time and place of the return 
of the child. 

(C) Accompany the birth parent when the parent takes custody of the 
child. 

(5) Send the department or delegated county adoption agency: 

(A) A completed AD 930. 

(B) Original signed copies of all documents signed by the birth parent 
including, but not limited to: 

1 . The AD 924 or the AD 925. 

2. The AD 926 or the AD 927. 

3. The AD 908. 

4. The AD 67. 

5. The AD 67 A. 

6. The AD 880. 

7. The AD 100. 

(C) The information specified in Section 35094.2(b). 

(D) Reports of any examinations of the birth parent's competency to 
sign an adoption placement agreement. 

(E) Any documents related to the determination of the child's status 
as an Indian child under the Indian Child Welfare Act. 

(F) A summary of contacts with the birth parent, including the infor- 
mation obtained pursuant to Section 35094.3(a)(1) and any other infor- 
mation which the adoption service provider beheves will assist the de- 
partment or delegated county adoption agency in its investigation of the 
proposed adoption. 

(G) Any request to revoke the adoption placement agreement. 
NOTE: Authority cited: Section 8621, Family Code; Sections 10553 and 10554, 
Welfare and Institutions Code. Reference: Section 4992.3, Business and Profes- 
sions Code; Sections 56.11, 1798.24, Civil Code; Sections 7663, 8801, 8801.3, 
8801.5, 8801.7, 8813, 8814.5, 8815, 8817 and 8818, Family Code; 25 USC 1901 
et seq. 

History 

1. New section filed 12-29-94; operative 1-1-95 (Register 94, No. 52). 

2. Editorial correction of History 1 (Register 95, No. 13). 



Article 3. Prerequisites to Consent 

§ 35095. General Prerequisites to Consent. 

(a) The agency shall interview the birth parent as required by Family 
Code Section 8808. 

(1) (Reserved) 

(b) Prior to accepting a consent to adoption or a waiver of right to re- 
voke consent, the agency shall: 

(1) Obtain information from the birth parent regarding the child's 
background, the birth parents' reasons for choosing adoption for the 
child, and the birth parents' attitude toward the adoption. 

(A) Request the birth parents to provide medical and family back- 
ground information on the AD 67 and the AD 67A. 
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(B) Take the consent to adoption in accordance with Section 35375 if 
the child who is the subject of the consent to adoption comes within the 
provisions of the ICWA. 

(C) Document in the adoption case record and court report tlie name 
of any report, document, or information described in Section 
35000(m)(2) that the agency was unable to obtain and the reasons that the 
information is not included. 

1 . The agency shall identify on the AD 5 1 2A the name of any report, 
document, or information described in Section 35000(m)(2) that was not 
obtained and the reason(s) that the information is not included. 

(2) Obtain written authorization from the birth parent for the release 
of medical information 

(3) Obtain written authorization from the birth parent for the petition- 
ers to obtain medical care and/or treatment for the child 

(4) Verify the marriages and dissolutions of marriage of the birth 
mother as required by section 35023(b)(5). 

(5) Interview the petitioners unless: 

(A) The birth parent has requested that he or she be interviewed within 
10 working days as provided in Family Code Section 8814.5; and 

(B) The agency's schedule precludes interviewing the petitioners prior 
to the interview with the birth parent. 

1. (Reserved) 

(6) Determine that the birth parent voluntarily chose to place the child 
with the petitioners for the purpose of adoption pursuant to Family Code 
Section 8801. 

(A) The agency shall document in the court report whether the birth 
parent voluntarily selected the petitioners and placed the child pursuant 
to Family Code section 8801 which is located at Section 
35094.3(a)(7)(A). 

(B) If the agency determines that the birth parent has not demonstrated 
substantially correct knowledge of all elements of personal knowledge 
regarding the petitioners, a consent to the adoption cannot be taken since 
an independent adoptive placement as defined in law has not occurred. 

(C) The agency representative shall advise the birth parent when the 
placement does not satisfy the statutory definition of an "adoptive place- 
ment." 

(D) The agency shall immediately report to the court if the adoptive 
placement is not made in accordance with Family Code Sections 8609, 
8801 or 8801.3. 

1. (Reserved) 

2. (Reserved) 

3. (Reserved) 

(7) Determine whether the child and the adoptive family can benefit 
from adoption. 

(8) Provide the parent with an explanation of information contained 
within the Statement of Understanding form prescribed by the Depart- 
ment. 

(9) Obtain the birth parent' s signature on the Statement of Understand- 
ing form after the parent has: 

(A) Affirmed his or her understanding of the consent process by read- 
ing and initialing each explanatory statement on the Statement of Under- 
standing form. 

(10) Sign the Statement of Understanding form certifying that the par- 
ent's signature has been properly witnessed. 

(11) The Statement of Understanding for the parent whose child is not 
subject to the Indian Child Welfare Act (ICWA) is section 35095.1 and 
the Statement of Understanding for the parent whose child is subject to 
the ICWA is Section 35095.2. 

(c) The agency is not required to repeat any of the duties mandated by 
Section 35095(b)( 1 ), (2), (3), (8), (9), ( 1 0), or ( 1 1 ) if the duties have been 
performed by an adoption service provider and the agency has received 
documentation of the outcome of the adoption service provider's work. 
NOTE: Authority cited: Sections 10553 and 10554, Welfare and Institutions Code; 
Sections 8608(a) and 8621, Family Code. Reference: Sections 8608, 8609, 8801, 
8801.3, 8801.7, 8806, 8807, 8808, 8814, 8814.5 and 8817, Family Code. 



History 

1. New seclion filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1 . 

2. Amendment of subsection (a)(6) filed 3-7-89: operative 4-6-89 (Register 89, 
No, 11). 

3. Amendment of subsection (a)(5) filed 12-28-89 as an emergency; operative 
1-1-90 (Register 90, No. 3). A Certificate of Compliance must be transmitted 
to OAL within 120 days or emergency language will be repealed on 5-1-90. 

4. New subsections (a)(8)-(a)(l 1) filed 3-9-90; operative 4-8-90 (Register 90. 
No. 13). 

5. Certificate of Compliance as to 12-28-89 order transmitted to OAL 4-27-90 
and filed 5-25-90 (Register 90, No. 28). 

6. Change without regulatory effect amending section filed 8-2-91 pursuant to 
section 100, title 1 , California Code of Regulations (Register 91, No. 52). 

7. Amendment of subsecfion (a)(1), repealer and new subsection (a)(1)(A), new 
subsections (a)(])(B)-(a)(l)(C)l., and amendment of NoTi-; filed 3-10-93; op- 
erative 4-9-93 (Register 93, No. 11). 

8. Renumbering of former Article 2 to Article 3 and ainendment of section and 
NOTH filed 12-29-94; operative 1-1-95 (Register 94. No. 52). 

9. Editorial conection of History 8 (Register 95, No. 13). 

§ 35095.1 . Statement of Understanding for the Parent 
Whose Child is Not Subject to the ICWA. 

(a) (Reserved) 

(b) The Statement of Understanding shall contain statements which 
suiniTiarize the following: 

( 1 ) For the parent who gave physical custody of the child to the adop- 
tive parents but who did not place the child for independent adoption: 

(A) The parent wants to give his child permanentiy to the petitioners 
for adoption. 

(B) The parent has chosen the petitioners to be adoptive parents based 
on the parent's personal knowledge pursuant to Family Code Section 
8801. 

1. (Reserved) 

(C) The parent has the right to seek legal counsel to assist in the Inde- 
pendent Adoption process, and the petitioners may be required to pay the 
cost, up to $500, of such legal counsel, unless a higher fee is agreed to 
by the parties. 

(D) The parent may talk about the plan to place the child for adoption 
with other professionals and with family and friends. 

(E) The parent knows there are other services to assist with finance, 
employment, education, housing, temporary child care and health mat- 
ters if uncertain about consenting to the adoption. 

1 . The agency will make a referral to the appropriate resource. 

(F) If the parent does not wish to consent to the adoption, the parent 
may sign a AD 20 or write a letter to the adoption agency and the adop- 
tion agency will report to the court that the parent does not want the child 
adopted by the petitioners. 

(G) If the parent does not sign the consent to adoption, the parent may 
request that the child be returned. If the petitioners do not return the child, 
the parent may ask the court for the return of the child. The parent will 
probably need legal help to do so. 

(H) The consent will automatically become an irrevocable consent to 
adoption on the 91st day after it is signed or when the parent signs a waiv- 
er of the right to revoke consent, whichever occurs first. 

1 . If the parent changes his or her mind after signing the consent to 
adoption and wishes to revoke the consent to adoption, the parent must 
sign and deliver to the department or delegated county adoption agency 
a written statement revoking the consent and requesting that the child be 
returned. Such action may not be taken after the 90th day after signing 
the consent or after signing a waiver of the right to revoke consent, 
whichever occurs first. 

2. When the consent becomes irrevocable, custody of the child may be 
regained by the birth parent only if the prospective adoptive parents agree 
to withdraw their petition for adoption or the court denies the petition. 

(I) The parent remains legally responsible for the child until the adop- 
tion is granted by the court. The agency will notify the parent if the child 
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is not adopted by the petitioners to determine the parent's further plans 
for the child. The parent must keep the agency informed of his or her ad- 
dress. 

(J) The parent has received enough information about the petitioners 
and about the child's adjustment in the petitioners' family and wishes to 
proceed with signing the consent to adoption. 

(K) After the court grants the adoption, the parent will not longer be 
the child's legal parent, which means: 

1 . The parent will no longer be responsible for the care of the child. 

2. The petitioners will be the legal parents of the child and will be legal- 
ly responsible for caring for the child. 

3. The parent will no longer have any right to the custody, services or 
earnings of the child. 

(L) The agency is required to give the parent all known information 
about the status of the child's adoption including the approximate date 
the adoption was completed and if the adoption was not completed or was 
vacated, for any reason, whether adoptive placement of the child is again 
being considered. 

(M) Adoption terminates any inheritance from the parents or blood rel- 
atives to the child unless they make specific provision for the child by will 
or by tmst; the child legally inherits from his or her adoptive family. 

(N) After the child has been legally adopted, the parent cannot reclaim 
the child. 

(O) The agency cannot release any identifying information about the 
parent unless: 

1 . The welfare of the child requires the release of information to certain 
agencies as specified in law relating to the adoption petition, or 

2. The adult adoptee and birth parent both sign written consents to ar- 
range contact between these persons in accordance with Family Code 
Section 9204, or 

(i) (Reserved) 

3. The adoptee who has reached the age of 2 1 has requested the identity 
of his or her birth parent and his or her most current address as indicated 
in the agency's records if the birth parent has indicated consent to the dis- 
closure in writing in accordance with Family Code Section 9203, or 

4. The birth parent of an adopted person who has reached the age of 
21 has requested the adopted name of the adoptee and most current ad- 
dress as shown in the agency's records if the adult adoptee has indicated 
consent to the disclosure in writing in accordance with Family Code Sec- 
tion 9203, or 

5. The adoptive parent of an adopted person under 21 years of age has 
requested the identity of the birth parent and his or her most current ad- 
dress as shown in the agency's records if there is a finding by the agency 
a necessity or other extraordinary circumstance justifies the disclosure in 
accordance with Family Code Section 9203. 

(i) (Reserved) 

(P) The parent will be able, at any time, to add information about him 
or herself to the agency's adoption record. 

(Q) The law permits the court to release identifying information from 
the court adoption file after considering the reasons for the request. 

(R) Within five years of the granting of the adoption in court the parent 
shall have the right to petition the court to set aside the adoption of the 
consent is obtained through fraud or duress. 

(S) The parent has considered the reasons for consenting to or not 
consenting to the adoption of the child and has decided that to consent to 
adoption of the child by the petitioners is in the best interest of the child. 

(T) The Statement of Understanding for the parent who gave physical 
custody of the child not subject to the provisions of the ICWA but who 
did not place the child for adoption as provided by Sections 35094.2 and 
35094.3 is the AD 887. 

(2) For the parent who intends to place the child for independent adop- 
tion as provided by Sections 35094.2 and 35094.3: 

(A) The parent wants to give his or her child permanently to the pro- 
spective adoptive parents for adoption. 



(B) The parent has chosen the prospective adoptive parents to be adop- 
tive parents based on the parent's personal knowledge pursuant to Family 
Code Section 8801. 

1. (Reserved) 

(C) The parent has the right to seek legal counsel to assist in the Inde- 
pendent Adoption process, and the prospective adoptive parents may be 
required to pay the cost, up to $500, of such legal counsel, unless a higher 
fee is agreed to by the parties. 

(D) The parent may talk about the plan to place the child for adoption 
with other professionals and with family and friends. 

(E) The parent knows there are other services to assist with finance, 
employment, education, housing, temporary child care and health mat- 
ters if uncertain about consenting to the adoption. 

1 . The adoptive service provider will make a referral to the appropriate 
resource. 

(F) The parent has a right to a minimum of three separate counseling 
sessions with an adoption service provider or a licensed psychotherapist 
which, at the birth parent's request, shall be paid for by the prospective 
adoptive parent. 

(G) If the parent does not wish to place the child for adoption, the par- 
ent should not sign the Independent Adoption Placement Agreement. 

(H) The agreement will automatically become an irrevocable consent 
to adoption on the 91st day after it is signed or when the parent signs a 
waiver of the right to revoke consent, whichever occurs first. 

1. If the parent changes his or her mind after signing the adoption 
placement agreement and wishes to revoke the agreement, the parent 
must sign and deliver to the department or delegated county adoption 
agency a written statement revoking the agreement and requesting that 
the child be returned. Such action may not be taken after the 90th day af- 
ter signing the agreement or after signing a waiver of the right to revoke 
consent, whichever occurs first. 

2. When the consent becomes irrevocable, custody of the child may be 
regained by the birth parent only if the prospective adoptive parents agree 
to withdraw their petition for adoption or the court denies the petition. 

(I) The parent remains legally responsible for the child until the adop- 
tion is granted by the court. The agency will notify the parent if the child 
is not adopted by the prospective adoptive parents to determine the par- 
ent's further plans for the child. The parent must keep the agency in- 
formed of his or her address. 

(J) The parent has received enough information about the prospective 
adoptive parents and wishes to proceed with signing the adoption place- 
ment agreement. 

(K) The statements required by subsections 35095. 1 (b)( 1 )(K) through 
(R). 

(L) The parent has considered the reasons for placing or not placing 
the child for adoption and has decided that to place the child for adoption 
with the prospective adoptive parents is in the best interest of the child. 

(M) The Statement of Understanding for the parent who placed the 
child for adoption as provided by Sections 35094.2 and 35094.3 is the 
AD 926. 

(3) For the parent who did not give physical custody of the child to the 
adopting parents: 

(A) The parent has carefully considered the reasons for consenting to 
the adoption of the child by the petitioners. 

(B) The statements required by subsections 35095.1(b)(1)(c), (D), (E) 
and (F). 

(C) If the parent does not sign the consent to adoption the parent may 
request the right to physical custody of the child in court. The parent 
probably will need an attorney to help him or her do this. 

(D) The statements required by subsections 35095. 1(b)(1)(H), (I), (J), 
(K), (L), (M), (N), (O), (P), (Q), (R) and (S). 

(E) The Statement of Understanding for the legal parent who did not 
give physical custody of the child not subject to the provisions of the 
ICWA is the AD 887A. 
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(4) For the alleged natural father: 

(A) He has carefully considered the reasons for consenting to the adop- 
tion of the child by the petitioners. 

(B) He has been told why he is considered to be the alleged natural fa- 
ther of the child and he can deny paternity, waive his rights to further no- 
tice of the adoption proceedings, sign a consent to adoption or file a peti- 
tion to establish the father and child relationship. 

(C) The statements required by subsections 35095. 1 (b)(1)(C) and (D). 

(D) He can take court action to establish the father and child relation- 
ship and request the right to physical custody of the child. 

1 . He has the right to seek legal counsel to assist in establishing the fa- 
ther and child relationship and in obtaining the right to physical custody 
of the child and the adoption agency can refer him to public legal assis- 
tance in the community. 

(E) He understands that if he does not sign the Statement of Under- 
standing and consent to adoption, the petitioners can petition the court to 
terminate his parental rights. 

1. He has the right to look for a lawyer to help him argue against this; 
and 

2. The adoption agency can refer him to public legal help in his com- 
munity. 

(F) If he is successful in establishing the father and child relationship 
and obtaining the right to physical custody of the child, he may obtain 
other services to assist with finance, employment, education, housing, 
temporary child care and health matters. 

1 . The agency will make a referral to the appropriate resource. 

(G) The statements required by subsections 35095. 1 (b)( 1 )(H), (I), (J), 
(K), (L), (M), (N). (O), (P), (Q), (R) and (S). 

(H) The Statement of Understanding for alleged natural father of a 
child not subject to the provisions of the ICWA is the AD 887B. 
NOTE: Authority cited: Sections 1 0553 and 1 0554, Welfare and Institutions Code; 
and Sections 8621 and 9202, Family Code. Reference: Sections 1798.24(r) and 
1798.24(s), Civil Code; Sections 6408 and 6408.5, Probate Code; and Sections 
3010, 7540, 7541, 7601, 7602, 7610, 7611, 7612, 7630, 7631, 7632, 7633, 7634, 
7660, 7661, 7662, 7663, 7664, 7665, 8600, 8601, 8604, 8605, 8606, 8608, 8616, 
8617, 8618, 8800, 8801, 8801.3, 8801.5, 8804, 8808, 8813, 8814, 8814.5, 8815, 
8817, 8818, 9100, 9200, 9201, 9202, 9203, 9204, 9205 and 9206, Family Code. 

History 

1. New section filed 3-9-90; operative 4-8-90 (Register 90, No. 13). 

2. Change without regulatory effect amending section filed 8-2-91 pursuant to 
secdon 100, title 1, California Code of Regulations (Register 91, No. 52). 

3. Amendment of subsections (b)(l)(0)2, (b)(l)(T), (b)(2)(E) and (b)(3)(H) filed 
9-8-93; operative 10-7-93 (Register 93, No. 37). 

4. Amendment of section and Note filed 12-29-94; operative 1-1-95 (Register 
94, No. 52). 

5. Editorial correction of History 4 (Register 95, No. 13). 

§ 35095.2. Statement of Understanding for the Parent 
Whose Child is Subject to the ICWA. 

(a) (Reserved) 

(b) The statement of Understanding shall eontain statements which 
summarize the following: 

(1 ) For the parent who gave physical custody of the Indian child to the 
adoptive parents but who did not place the child for independent adop- 
tion: 

(A) The parent wants to give his child permanently to the petitioners 
for adoption. 

(B) The parent has chosen the petitioners to be adoptive parents based 
on the parent's personal knowledge pursuant to Family Code Section 
8801. 

1. (Reserved) 

(C) That because the child has been determined to be an Indian child 
the requirements of the Indian Child Welfare Act (ICWA) will apply to 
the taking of the consent and the adoption of the child. 

(D) According to the ICWA the best place for the child to live if he can- 
not be with the parent would be with a member of his extended family. 
The next choice would be other members of the child's tribe. The third 
choice would be with another Indian family. If the parent does not wish 



to follow any of these placement choices, he or she must tell the court. 
The court must make the final decision as to whether this placement order 
will be changed. 

(E) The consent to adoption shall be signed before a judge of the Supe- 
rior Court in California, or before a court of competent jurisdiction if 
signed outside the state. 

(F) The parent has the right to seek legal counsel to assist in the Inde- 
pendent Adoption process and, the petitioners may be required to pay the 
cost, up to $500, of such legal counsel, unless a higher fee is agreed to 
by the parties. 

(G) The parent may talk about the plan to place the child with other 
professionals and with family and friends. 

(H) The parent knows there are other services to assist with finance, 
employment, education, housing, temporary child care and health mat- 
ters if uncertain about consenting to the adoption. 

1 . The agency will make a referral to the appropriate resource. 

(I) If the parent does not wish to consent to the adoption, the parent 
may sign a AD 20 or write a letter to the adoption agency, and the adop- 
tion agency will report to the court that the parent does not want the child 
adopted by the petitioners. 

(J) If the parent does not sign the consent to adoption, the parent may 
request that the child be returned. If the petitioners do not return the child, 
the parent may ask the court for the return of the child. The parent will 
probably need legal help to do so. 

(K) If the parent should change his or her mind about the adoption after 
signing the consent to adoption, the parent may withdraw the consent be- 
fore the adoption is granted by the court and tlie child will be returned to 
the parent. 

(L) The parent remains legally responsible for the child until the adop- 
tion is granted by the court. The agency will notify the parent if the child 
is not adopted by the petitioners to determine the parent's further plans 
for the child. The parent must keep the agency informed of his or her ad- 
dress. 

(M) The parent has received enough information about the petitioners 
and about the child's adjustment in the petitioners' family and wishes to 
proceed with signing the consent to adoption. 

(N) After the court grants the adoption the parent will no longer be the 
child's legal parent, which means: 

1 . The parent will no longer be responsible for the care of the child. 

2. The petitioners will be the legal parents and will be legally responsi- 
ble for caring for the child. 

3. The parent will no longer have any right to the custody, services, or 
earnings of the child. 

(O) The parent will be notified if any other parent asks to take back his 
or her consent and of any court proceedings because he/she is asking to 
take back the consent. 

1 . The parent is responsible for keeping his or her name and address 
current with the agency so that notice can be given. 

(P) If there is court action to terminate parental rights, the agency shall 
notify the child's tribe and the tribe may intervene in the proceedings. 

(Q) Upon petition of either parent or the child's tribe, court proceed- 
ings to terminate parental rights will be transferred to the jurisdiction of 
the tribal court, provided: 

1. The child's tribe has a court with jurisdiction to hear child custody 
proceedings, 

2. The California court finds no good cause not to transfer the proceed- 
ing to the Indian tribe. 

3. No other parent objects, and 

4. The tribe does not decline the transfer. 

(R) The adoption agency will take the necessary steps to obtain a Cer- 
tificate of Degree of Indian Blood for the child and may enroll the child 
in his or her tribe or register his or her for any Bureau of Indian Affairs 
benefits that he or she may be able to get. 

(S) The agency is required to givetheparenl all known information about 
the status of the child's adoption including the approximate date the 
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adoption was completed and if the adoption was not completed or was 
vacated, for any reason, whether adoptive placement of the child is again 
being considered. 

(T) The agency shall notify the parent if the adoption petition is with- 
drawn, dismissed, or denied or if the adoption is set aside. 

1. The parent is responsible for keeping his or her name and address 
current with the agency so that notice can be given. 

(U) Adoption terminates any inheritance from the parents or blood rel- 
atives to the child unless they make specific provision for the child by will 
or by taist; the child legally inherits from his or her adoptive family. 

1 . The adoption of an Indian child terminates inheritance from the bio- 
logical parents or blood relatives to the child; however, any rights or 
benefits the child has or may be eligible for as a result of his or her status 
as an Indian are unaffected. See Subchapter 8. 

(V) After the child has been legally adopted, the parent cannot reclaim 
the child. 

(W) The agency cannot release any identifying information about the 
parent unless: 

1 . The welfare of the child requires the release of information to certain 
agencies as specified in law relating to the adoption petition, or 

2. The adult adoptee and birth parent both sign written consents to ar- 
range contact between these persons in accordance with Family Code 
Section 9204, or 

(i) (Reserved) 

3. The adoptee who has reached the age of 21 has requested the identity 
of his or her birth parent and his or her most current address is indicated 
in the agency's records if the birth parent has indicated consent to the dis- 
closure in writing in accordance with Family Code Section 9203, or 

4. The birth parent of an adopted person who has reached the age of 
2 1 has requested the adopted name of the adoptee and most current ad- 
dress as shown in the agency's records if the adult adoptee has indicated 
consent to the disclosure in writing in accordance with Family Code Sec- 
tion 9203, or 

5. The adoptive parent of an adopted person under 2 1 years of age has 
requested the identity of the birth parent and his or her most current ad- 
dress as shown in the agency's records if there is a finding by the agency 
a necessity or other extraordinary circumstance justifies the disclosure in 
accordance with Family Code Section 9203. 

(i) (Reserved) 

(X) Information regarding the adoption may be released as follows: 

1 . The adopted child who has reached age 1 8 may request and receive 
from the court which granted the adoption information regarding the trib- 
al affiliation of the birth parent and any other information necessary to 
protect any rights the adopted child may have with regard to his or her 
tribal relationship. 

2. The court granting the adoption will release to the Secretary of the 
Interior information concerning the adoption and the child, the adoptive 
parents, the birth parents, and the agency having information concerning 
the adoptive placement. The parent who desires anonymity must file an 
affidavit requesting anonymity with the court. The ICWA requires the 
Secretary of the Interior to ensure that confidentiality will be maintained; 
however, tribes do not always maintain confidentiahty if they know of 
the adoption. 

3. At the request of the adopted child over age 1 8, the adoptive parents 
or the Indian tribe, the Secretary of the Interior will release the informa- 
tion provided by the court to the extent necessary to enroll the adopted 
person in the tribe or to determine any rights or benefits associated with 
tribal membership. If the parent submitted an affidavit to the court re- 
questing anonymity, the Secretary will certify, where information war- 
rants, that the child is entitled to enrollment rather than release the infor- 
mation. 

4. Upon request of the Bureau of Indian Affairs or an adopted child 
who has reached age 18, the department will make a copy of all docu- 
ments pertaining to the degree of Indian blood and tribal enrollment 
available to the requestor. 



(Y) The parent will be able, at any time, to add information about him 
or herself to the agency's adoption record. 

(Z) The law permits the court to release identifying information from 
the court adoption file after considering the reasons for the request. 

(AA) Within five years of the granting of the adoption in court the par- 
ent shall have the right to petition the court to set aside the adoption if the 
consent is obtained through fraud or duress. 

(BB) The parent may petition the court to invalidate any action termi- 
nating parental rights if termination procedures did not comply with the 
ICWA. 

(CC) The parent has considered the reasons for consenting to or not 
consenting to the adoption of the child and has decided that to consent to 
adoption of the child by the petitioners is in the best interest of the child. 

(DD) The Statement of Understanding for the parent who gave physi- 
cal custody of the child subject to the provisions of the ICWA is the AD 
900. 

(2) For the parent who intends to place the Indian child for independent 
adoption as provided by Sections 35094.1 aiid 35094.2: 

(A) The parent wants to give his child permanently to the prospective 
adoptive parents for adoption. 

(B) The parent has chosen the prospective adoptive parents to be adop- 
tive parents based on the parent' s personal knowledge pursuant to Family 
Code Section 8801. 

(C) That because the child has been determined to be an Indian child 
the requirements of the Indian Child Welfare Act (ICWA) will apply to 
the signing of the adoption placement agreement and the adoption of the 
child. 

(D) According to the ICWA, the best place for the child to live if he 
cannot be with the parent would be with a member of his extended family. 
The next choice would be other members of the child's tribe. The third 
choice would be with another Indian family. If the parent does not wish 
to follow any of these placement choices, he or she must tell the court. 
The court will make the final decision as to whether this placement pref- 
erence order will be changed. 

(E) The adoption placement agreement shall be signed before a judge 
of the Superior Court in California, or before a court of competent juris- 
diction if signed outside the state. 

(F) The parent has the right to seek legal counsel to assist in the Inde- 
pendent Adoption process, and the prospective adoptive parents may be 
required to pay the cost, up to $500, of such legal counsel, unless a higher 
fee is agreed to by the parties. 

(G) The parent may talk about the plan to place the child for adoption 
with other professionals and with family and friends. 

(H) The parent knows there are other services to assist with finance, 
employment, education, housing, temporary child care, and health mat- 
ters if uncertain about consenting to the adoption. 

1 . The adoption service provider will make a referral to the appropriate 
resource. ' 

(I) The parent has a right to a minimum of three separate counseling 
sessions with an adoption service provider or a licensed psychotherapist 
which, at the parent' s request, will be paid for by the prospective adoptive 
parent. 

(J) If the parent does not wish to place the child for adoption, the parent 
should not sign the Independent Adoption Placement Agreement. 

(K) If the parent should change his or her mind about the adoption after 
signing the adoption placement agreement, the parent may withdraw the 
placement agreement before the adoption is granted by the court and the 
child will be returned to the parent. 

(L) The parent remains legally responsible for the child until the adop- 
tion is granted by the court. The agency will notify the parent if the child 
is not adopted by the petitioners to determine the parent's further plans 
for the child. The parent must keep the agency informed of his or her ad- 
dress. 
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(M) The parent has received enough information about the prospective 
adoptive parents and wishes to proceed with signing the adoption place- 
ment agreement. 

(N) The statements required by subsections 35095. 1 (b)( 1 )(N) through 
(BB). 

(0) The parent has considered the reasons for placing or not placing 
the child for adoption and has decided to place the child for adoption with 
the petitioners is in the best interest of the child. 

(P) The Statement of Understanding for the parent who placed the 
child subject to the provisions of the ICWA for adoption as provided by 
Sections 35094.2 and 35094.3 is the AD 927. 

(3) For the parent who did not give physical custody of the child to the 
adopting parents: 

(A) The parent has carefully considered the reasons for consenting to 
the adoption of the child by the petitioners. 

(B) The statements required by subsections 35095.2(b)(1)(C) through 
(I). 

(C) If the parent does not sign the consent to adoption the parent may 
request the right to physical custody of the child in court. The parent 
probably will need an attorney to help him or her do this. 

(D) The statements required by subsections 35095.2(b)(l)(K), (L), 
(M), (N), (O), (P), (Q), (R), (S), (T), (U), (V), (W), (X), (Y), (Z), (AA), 
(BB) and (CC). 

(E) The Statement of Understanding for the legal parent who did not 
give physical custody of the child subject to the provisions of the ICWA 
is the AD 900A. 

(4) For the alleged natural father: 

(A) He has carefully considered the reasons for consenting to the adop- 
tion of the child by the petitioners. 

(B) The statements required by subsections 35095.2(b)(1)(C), (D) and 
(E). 

(C) He has been told why he is considered to be the alleged natural fa- 
ther of the child and he can deny paternity, waive his rights to further no- 
tice of the adoption proceedings, sign a consent to adoption or file a peti- 
tion to establish the father and child relationship. 

(D) The statements required by subsections 35095. 2(b)(l )(F) and (G). 

(E) He can take court action to establish the father and child relation- 
ship and request the right to physical custody of the child. 

1 . He has the right to seek legal counsel to assist in establishing the fa- 
ther and child relationship and in obtaining the right to physical custody 
of the child and the adoption agency can refer him to public legal assis- 
tance in the community. 

(F) He understands that if he does not sign the Statement of Under- 
standing and consent to adoption, the petitioners can petition the court to 
terminate his parental rights. 

1 . He has the right to look for a lawyer to help him argue against this; 
and 

2. The adoption agency can refer him to public legal help in his com- 
munity. 

(G) If he is successful in establishing the father and child relationship 
and obtaining the right to physical custody of the child he may obtain oth- 
er services to assist with finance, employment, education, housing, tem- 
porary child care and health matters. 

1 . The agency will make a referral to the appropriate source. 

(H) The statements required by subsections 35095.2(b)(l)(K), (L), 
(M), (N), (O), (P). (Q), (R), (S), (T), (U), (V), (W), (X), (Y), (Z), (AA), 
(BB) and (CC). 

(1) The Statement of Understanding for the alleged natural father of a 

child subject to the provisions of the ICWA is the AD 900B. 

NOTE: Authority cited: Sections 10553 and 10554, Welfare and Institutions Code; 
and Sections 8621 and 9202, Family Code. Reference: Sections 1798.24(r) and 
1798.24(s), Civil Code; Sections 6408 and 6408.5, Probate Code; and 25 USC sec- 
tions 1901, 1902, 1903, 1911, 1912, 1913, 1914, 1915, 1916 and 1917; Sections 
3010, 7540, 7541, 7601, 7602, 7610, 7611, 7612, 7660, 7661, 7662, 7663, 7664, 
7665, 8600. 8601. 8604, 8605, 8606, 8608, 8616, 8617, 8618, 8619, 8800, 8801, 
8801.3, 8801.5. 8804, 8808, 8813, 8814, 8815, 8817, 8818, 9100, 9200, 9201, 
9202, 9203, 9204, 9205 and 9206, Family Code. 



History 

1 . New section filed 3-9-90; operative 4-8-90 (Register 90, No. 13). 

2. Change without regulatory effect amending section filed 8-2-91 pursuant to 
section 100, title 1. Califomia Code of Regulations (Register 91, No. 52). 

3. Amendment of subsections ib)(l)(W)2, (b)(])(DD). (b)(2)(E) and (b)(3)(I) 
filed 9-8-93; operative 10-7-93 (Register 93, No. 37). 

4. Amendment of section and Note filed 12-29-94; operative 1-1-95 (Register 
94. No. 52). 

5. Editorial correction of History 4 (Register 95, No. 13). 

§ 35097. Determination of Parent's Ability to Understand 
Content, Nature and Effect of Consent. 

(a) The agency shall determine that the consenting parent has the abil- 
ity to understand the nature, content and effect of signing a consent to 
adoption. 

( 1 ) If the agency determines that the parent may not have the ability 
to understand the content, nature, and effect of signing a consent to adop- 
tion, the agency shall refer the parent to a licensed physician or to a li- 
censed clinical psychologist for an evaluation of the parent' s ability to so 
understand. 

(A) The agency shall accept the consent to adoption only after the eval- 
uation establishes that the parent has the ability to understand the nature, 
content, and effect of signing a consent to adoption. 

NOTE; Authority cited: Section 8621, Family Code: and Sections 10553 and 
1 0554, Welfare and Institutions Code. Reference: Sections 8806 and 8807, Family 
Code. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88. No. 50). For 
history of former chapter 3, see Register 88, No. 1. 

2. Change without regulatory effect amending Notk filed 8-2-91 pursuant to sec- 
tion 100, title 1, Califomia Code of Regulations (Register 91, No. 52). 

3. Amendment of subsections (a) and (a)(1) and NOTi. filed 12-29-94; operative 
1-1-95 (Register 94, No. 52). 

4. Editorial correction of History 3 (Register 95, No. 13). 

§ 35099. Accepting Mother's Consent to Adoption of 
Newborn. 

(a) (Reserved) 

(b) The agency shall accept the mother's consent to the adoption of a 
newborn only after she has been medically discharged from the hospital. 

(1 ) In those cases in which the birth mother is hospitalized more than 
five days after the birth of the child, the agency shall accept the mother's 
consent only after obtaining a written statement from the attending physi- 
cian that the birth mother is competent to consent to the adoption of the 
child. 

NOTE: Authority cited: Section 8621, Family Code; and Sections 10553 and 
10554, Welfare and Institutions Code. Reference: Sections 8806 and 88 14, Family 
Code; and 25 USC 1901 et seq. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88. No. 50). For 
history of former chapter 3, see Register 88, No. 1 . 

2. Change without regulatory effect amending section filed 8-2-91 pursuant to 
section 100, title 1, Califomia Code of Regulations (Register 91, No. 52). 

3. Amendment of Note filed 12-29-94; operative 1-1-95 (Register 94, No. 52). 

4. Editorial correction of History 3 (Register 95, No. 13). 

§ 35101. Accepting Consent from Parent in Psychiatric 
Treatment. 

(a) The agency shall accept a consent to adoption from a parent who 
is receiving inpatient or outpatient psychiatric treatment for mental il- 
lness only after the parent's ability to understand the nature, content, and 
effect of signing a consent to adoption has been established by a written 
evaluation signed by the attending physician or licensed clinical psychol- 
ogist. 

( 1 ) Counseling related to placement of the child for adoption, the reso- 
lution of marital problems, or similar decision making shall not be con- 
sidered psychiatric treatment. 

NOTE: Authority cited: Section 8621, Family Code; and Sections 10553 and 
10554, Welfare and Institutions Code. Reference: Sections 8806 and 88 14, Family 
Code. 
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History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1 . 

2. Change without regulatory effect amending NoTti filed 8-2-9 1 pursuant to sec- 
tion foO, title 1, California Code of Regulations (Register 91, No. 52). 



3. Amendment of section and Note filed 12-29-94; operative I- 
94, No. 52). 

4. Editorial correction of Hi.STORY 3 (Register 95, No. 13). 



-95 (Register 



§ 35103. Accepting Consent from Parent Under 
Conservatorship. 

(a) The agency shall accept a consent o adoption from a parent for 
whom the court has appointed a conservator only if the order of conserva- 
torship specifically allows such a transaction and the parent's ability to 
understand the nature, content, and effect of signing a consent to adop- 
tion has been established by a written evaluation signed by a licensed 
physician or licensed clinical psychologist. 

NOTE: Authority cited: Section 8621, Family Code; and Sections 10553 and 
10554, Welfare and Institutions Code. Reference: Sections 8806 and 8814, Family 
Code. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatdng (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1. 

2. Change without regulatory effect amending Note filed 8-2-9 1 pursuant to sec- 
tion 100, title I, California Code of Regulations (Register 91, No. 52). 

3. Amendment of Note filed 12-29-94; operative 1-1-95 (Register 94, No. 52). 

4. Editorial correction of History 3 (Register 95, No. 13). 

§ 35105. Accepting Consent from Parent in or on Leave 
from a Psychiatric Facility. 

(a) The agency shall accept a consent to adoption from a parent who 
is a patient in or on leave from a psychiatric facility only if the parent's 
ability to understand the nature, content, and effect of signing a consent 
to adoption has been established by a written evaluation signed by the at- 
tending physician or licensed clinical psychologist. 
NOTE: Authority cited: Section 8621, Family Code; and Sections 10553 and 
10554, Welfare and Institutions Code. Reference: Sections 8806 and 8814, Family 
Code. 

History 

1. New section filed 9-1-87; operafive 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1. 

2. Change without regulatory effect amending Note filed 8-2-91 pursuant to sec- 
tion 100, title 1, CaHfomia Code of Regulations (Register 91, No. 52). 

3. Amendment adding new subsection (a) designator and amendment of Note 
filed 12-29-94; operative 1-1-95 (Register 94, No. 52). 

4. Editorial correction of History 3 (Register 95, No. 13). 



§ 351 07. Procedure When Agency Is Unable to Accept 
Consent. 

(a) In those cases in which the agency is unable to accept a consent, 
the agency shall advise the petitioners and their attorney that legal action 
is necessary to free the child from parental custody and control. 

(1) (Reserved) 
NOTE: Authority cited: Section 8621, Family Code; and Secfions 10553 and 
10554, Welfare and Institutions Code. Reference: Sections 8806 and 8814, Family 
Code. 

History 

1. New section filed 9-1-87; operafive 10-1-87. Ed. Note: The printing of this 
reguladon was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1. 

2. Change without regulatory effect amending Note filed 8-2-91 pursuant to sec- 
don 100, dde 1. California Code of Reguladons (Register 91, No. 52). 

3. Amendment adding new subsecdon designators for (a) and (a)(1) and amend- 
ment of Note filed 12-29-94; operafive 1-1-95 (Register 94, No. 52). 

4. Editorial correction of History 3 (Register 95, No. 13). 



Article 3.1. Freeing a Child for Adoption 



§ 35108. Freeing a Child for Adoption. 

(a) (Reserved) 

(b) The parent who places his or her child for adoption shall sign an 
adoption placement agreement. 

(c) The parent shall sign a consent when the prospective adoptive par- 
ent is a relative as described at Family Code Section 8802(a)(1)(A). 

(d) The agency shall ask the birth mother to identify any possible fa- 
thers of the child and to provide information regarding their whereabouts. 

( 1 ) The agency shall attempt to contact all identified fathers and inter- 
view theiTi. 

(A) The agency shall obtain information about an identified father's 
family background, social history, and any medical information regard- 
ing his hereditary and genetic diseases or disabilities, if any, and shall 
complete the AD 67. 

(e) The child's presumed father may sign either the adoption place- 
ment agreement if he and the birth mother are placing the child for adop- 
tion or a consent form if he is not placing the child for adopdon but agrees 
to the adoptive placement. 

(3) A man who completes a voluntary declaration of paternity pursuant 
to Family Code Sections 7573 and 7574 or is identified on the child's 
birth certificate after January 1 , 1 997 is considered to be a presumed fa- 
ther and his parental rights to the child shall be terminated as those of a 
presumed father. 

(4) A conclusively presumed father is defined at Family Code Sections 
7540, 7541, and 7576. 

(5) A man is rebuttably presumed to be the natural father of the child 
if he meets the criteria at Family Code Section 7577 or any of the criteria 
of Family Code Section 761 1. 

(f) If the child's presumed father does not sign an adoption placement 
agreement or a consent form, the agency shall request the petidoners or 
their attorney to make arrangements to have his parental rights termi- 
nated. 

(g) If the birth mother is unable to identify the child's alleged natural 
father or determine his whereabouts, the agency shall request the peti- 
tioners or their attorney to make arrangements to terminate the parental 
rights of the alleged natural father pursuant to Family Code Secdon 7662. 

(h) The agency shall request the peddoners or their attorney to serve 
a written notice on any identified alleged natural father, alleging him to 
be the father of a child to be adopted and informing him that he may: 

(1) Before the birth of the child, 

(A) Waive further nodce of the adopdon proceeding by signing an AD 
590, or 

(B) Deny paternity by signing an AD 588. 

(2) After the birth of the child, 

(A) Waive further notice of the adopdon proceeding by signing an AD 
590, or 

(B) Deny paternity by signing an AD 588, or 

(C) Consent to the adoption by signing an AD 594, or 

(D) Refuse to consent to the adopdon by signing an AD 20B, or 

(E) Complete Item 1 on the JV-505, or 

(F) File a peddon to establish his paternity of the child. 

(i) The agency shall state in its report to the court whether all legal rela- 
tionships that exist between the child and his or her parents have been 
properly addressed. 

NOTE: Authority cited: Section 8621, Family Code: Sections 10553 and 10554, 
Welfare and Institufions Code; and Section 1530, Health and Safety Code. Refer- 
ence: Section 1183, Civil Code; Sections 7540, 7541, 7570, 7571, 7573, 7574, 
7576, 7577, 7601, 7602, 7610, 7613, 7630, 7631, 7633, 7650, 7660, 7661, 7662, 
7663, 7664, 7665, 7666, 7802, 7820 et seq., 8604, 8605, 8606, 8617, 8619, 8808, 
8809, 8814 and 8819, Family Code; and 25 U.S.C. 1901 et seq. 

History 
1. New article 3.1 (section 35108) and secdon filed 7-30-98 as an emergency; op- 
erative 8-1-98 (Register 98, No. 31). A Certificate of Compliance must be 
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transmitted to OAL by 1 1-30-98 or emergency language will be repealed by 
operation of law on the following day. 

2. New article 3.1 (section 35 108) and section refiled 11-24-98 as an emergency; 
operative 1 1-29-98 (Register98, No. 48). A Certificate of Compliance must be 
transmitted to OAL by 3-29-99 or emergency language will be repealed by op- 
eration of law on the following day. 

3. Certificate of Compliance as to 1 1-24-98 order, including amendment of sub- 
sections (e)(4) and (e)(5) and amendment of NoTi;, transmiUed to OAL 3-25-99 
and filed 5-3-99 (Register 99, No. 19). 



Article 4. Accepting Consent 

§ 351 09. Procedures for Accepting Consents Signed in 
California. 

(a) (Reserved) 

(b) The agency shall accept a consent to adoption, signed in California, 
only on the form prescribed by the department. 

( 1 ) When taking the consent, the agency shall not cover or delete the 
names of the adopting parents on the consent to adoption. 

(2) The signature of the agency on a properly completed and signed 
consent to adoption shall verify that the agency has determined that the 
consenting parent has the capacity to understand the nature, content, and 
effect of a consent to adoption. 

(3) When the child is not subject to the Indian Child Welfare Act, the 
following consent documents shall be used for taking the consent of: 

(A) The parent placing the child pursuant to Section 35094.2: AD 924. 

(B) A mother or presumed father not denying paternity: AD lA. 

(C) A presumed father denying paternity: AD 165. 

(D) An alleged father not denying paternity: AD 594. 

(E) An alleged father denying paternity: AD 588. 

(F) An alleged father waiving right to further notice: AD 590. 

(4) When the child is subject to the Indian Child Welfare Act, the fol- 
lowing consent documents shall be used for taking the consent of: 

(A) The parent placing the child pursuant to Section 35094.2: AD 925. 

(B) A mother or presumed father not denying paternity: AD 859. 

(C) A presumed father denying paternity: AD 860. 

(D) An alleged father not denying paternity: AD 861. 

NOTE: Authority cited: Sections 10553 and 10554, Welfare and Institutions Code 
and Section 8621, Family Code. Reference: Sections 3010, 8604, 8605, 8606, 
8806 and 8814, Family Code; and 25 USC 1901 et seq. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1. 

2. Change without regulatory effect amending section filed 8-2-91 pursuant to 
section 100, fitle I, California Code of Regulations (Register 91, No. 52) 

3. Amendment of subsection (b)(2), new subsecfions (b)(3)-(b)(4)(D) and amend- 
ment of NOTH filed 12-29-94; operative 1-1-95 (Register 94, No. 52). 

4. Editorial correction renumbering article 3 to 4 (Register 95, No. 6). 

5. Editorial correction of History 3 (Register 95, No. 13). 

§ 351 1 1 . Procedures for Accepting Out-of-State Consents 
Not Initiated by the Agency. 

(a) (Reserved) 

(b) If a parent is in another state and the request for consent was not 
initiated by the agency, the consent shall be accepted when the following 
conditions are met: 

(1) The consent is notarized in accordance with Family Code Section 
8814(c). 

(A) (Reserved) 

(2) The consent is properly completed on a form which contains the 
same content as the form prescribed by the Department in accordance 
with Family Code Section 8814(a). 

(A) (Reserved) 

(3) When the child is not subject to the Indian Child Welfare Act, the 
following consent documents shall be used for taking the out-of-state 
consent of: 

(A) A mother or presumed father not denying paternity: AD IC. 

(B) A mother or presumed father not denying paternity and in the 
armed forces: AD IF. 



(C) A presumed father denying paternity: AD 166. 

(D) An alleged father not denying paternity in the armed forces: 
AD 842. 

(E) An alleged father not denying paternity: AD 594. 

(F) An alleged father denying paternity: AD 588. 

(G) An alleged father waiving right to further notice: AD 590. 

(4) When the child is subject to the Indian Child Welfare Act, the fol- 
lowing consent documents shall be used for taking the out-of-state con- 
sent of 

(A) A mother or presumed father not denying paternity: AD 859. 

(B) A presumed father denying paternity: AD 860. 

(C) An alleged father not denying paternity: AD 861. 

(5) The parent has signed the Statement of Understanding form after 
having: 

(A) Affirmed his/ or her understanding of the consent process by read- 
ing and initialing each explanatory statement on the Statement of Under- 
standing form. 

(6) The signature on the Statement of Understanding form has been 
notarized. 

(7) The Statement of Understanding for the parent whose child is not 
subject to the Indian Child Welfare Act (ICWA) is Section 35095. 1 and 
the Statement of Understanding for the parent whose child is subject to 
the ICWA is Section 35095.2. 

NOTE: Authority cited: Sections 10553 and 10554, Welfare and Institutions Code 
and Section 8621, Family Code. Reference: Secfion 8814, Family Code; and 25 
USC 1901 el seq. 

History 

1. New section filed 9-1-87; operative 10-1-87. Fxl. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1 . 

2. New subsection (a)(3)-(a)(5) filed 3-9-90; operative 4-8-90 (Register 90. No. 
13). 

3. Change without regulatory effect amending section filed 8-2-91 pursuant to 
section 100, title 1, California Code of Regulations (Register 91, No. 52). 

4. Amendment of subsections (b)(l)-(b)(2)(A), new subsecfions (b)(3)-(b)(4)(C), 
subsection renumbering, and amendment of newly designated subsection 
(b)(5)(A) and Note filed 12-29-94; operative 1-1-95 (Register 94. No. 52). 

5. Editorial correcfion of History 4 (Register 95, No. 13). 

§ 351 1 3. Procedures for Accepting Out-of-State Consents 
Which Are Initiated by the Agency. 

(a) (Reserved) 

(b) In the event that an agency initiates a consent that is to be signed 
in another state, the agency shall attempt to utilize the services of an au- 
thorized agency in the other state to provide the services to the consenting 
parent that the California agency would provide if the parent was in Cali- 
fornia. 

(1) In the event that there is no authorized agency able and willing to 
provide these services in a timely manner in the other state, the agency 
shall send the consent directly to the consenting parent. 

(2) The agency shall ensure that requests for out-of-state agency ser- 
vices from states which are members of the Interstate Compact on the 
Placement of Children (ICPC) comply with ICPC regulations commenc- 
ing with Section 35401. 

(A) (Reserved) 

(B) (Reserved) 

(C) (Reserved) 

(D) (Reserved) 

(E) (Reserved) 

Note; Authority cited: Sections 10553 and 10554, Welfare and Institutions Code 
and Section 8621, Family Code. Reference: Section 10553 (e). Welfare and Insti- 
tutions Code; Sections 8806 and 8814, Family Code; and 25 USC 1901 ct .seq. 

History 

1. New section filed 9-1-87; operative 10-1-87. Hd. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1. 

2. Amendment of subsection (a) filed 3-9-90; operative 4-8-90 (Register 90, No. 
13). 

3. Change without regulatory effect amending section filed 8-2-91 pursuant to 
section 100, title 1, California Code of Regulations (Register 91, No. 52). 
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4. Amendment of section and NoTi-; filed 12-29-94; operative 1-1-95 (Reeister 
94, No. 52). 

5. Editorial conection of History 4 (Register 95, No. 13). 

§ 351 1 5. Copy of Signed Consent to Parent and/or 
Attorney of Record. 

(a) The agency shall give the consenting parent a copy of the com- 
pleted and signed consent to adoption. 

(1) The agency representative shall send within seven days a copy of 
the signed consent to adoption to the attorney of record in the adoption 
action. 

(A) The copy of the signed consent shall be sent to the petitioners if 
they are not represented by legal counsel. 

NOTE: Authority cited: Section 8621, Family Code; and Sections 10553 and 
10554, Welfare and Institutions Code. Reference: Section 10553(e), Welfare and 
Institutions Code; and Sections 8806 and 8814, Family Code. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1 . 

2. Change without regulatory effect amending Noth filed 8-2-9 1 pursuant to sec- 
tion 100, title 1, California Code of Regulations (Register 91, No. 52). 

3. Amendment of subsection (a), new subsection (a)(1)(A) and amendment of 
Notk filed 12-29-94; operative 1-1-95 (Register 94, No. 52). 

4. Editorial correction of History 3 (Register 95, No. 13). 

§ 35117. Information to the Consenting Parent Regarding 
the Status of the Child's Adoption. 

(a) At the time of signing the consent to adoption, the agency shall ad- 
vise the consenting parent, verbally and in writing, of the provisions of 
Family Code Section 8813. 

(1) (Reserved) 
NOTE: Authority cited: Section 8621, Family Code; and Sections 10553 and 
10554, Welfare and Institutions Code. Reference: Section 8813, Family Code. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1. 

2. Change without regulatory effect amending section filed 8-2-91 pursuant to 
section 100, title 1, California Code of Regulations (Register 91, No. 52). 

3. Amendment of section and Note filed 12-29-94; operative 1-1-95 (Register 
94, No. 52). 

4. Editorial correction of History 3 (Register 95, No. 13). 

§ 351 1 9. Presentation of Required Statement to 
Consenting Parent. 

NOTE: Authority cited: Sections 10553 and 10554, Welfare and Institutions Code. 
Reference: Section 224.73, Civil Code. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1. 

2. Change without regulatory effect amending section filed 8-2-91 pursuant to 
section 100, title 1, California Code of Regulations (Register 91, No. 52). 

3. Repealer filed 12-29-94; operative 1-1-95 (Register 94, No. 52). 

4. Editorial correction of History 3 (Register 95, No. 13). 

§ 351 21 . Additional Requirements for Accepting Consent. 

(a) At the time of accepting the consent to adoption, the agency shall: 

(1) Inform the birth parent of the child's adjustment with the petition- 
ers and of the suitability of the petitioners to be adoptive parents to the 
child. 

(2) Inform the birth parents that the law provides for identifying infor- 
mation to be released to adoptees and birth parents when certain condi- 
tions are met. 

(3) Provide the birth parents with a copy of the Adoptions Information 
Act Statement pursuant to Family Code Section 8818. 

(A) (Reserved) 

(B) (Reserved) 
1. (Reserved) 

(4) In the event the adoption is not finalized, legal responsibility for 
the child remains with the birth parents and they must either resume care 



of the child or make an alternative plan such as choosing other adoptive 
parents or electing to relinquish the child to a licensed adoption agency. 

(A) If the agency is unable to locate the birth parent, the agency shall 
accept the commitment of the child under Family Code Section 8805. 

( 1 ) (Reserved) 
NOTE: Authority cited: Section 8621, Family Code; and Sections 10553 and 
10554. Welfare and Institutions Code. Reference: Sections 8805, 8813 and 8818, 
Family Code. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1 . 

2. Change without regulatory effect amending subsection (a)(4) and NoTU filed 
8-2-91 pursuant to section 100, title 1, California Code of Resulations ( Resis- 
ter91,No. 52). 

3. Amendment of section and Nori-; filed 12-29-94; operative 1-1-95 (Register 
94, No. 52). 

4. Editorial correction of History 3 (Register 95, No. 13). 

§ 35122. Revocation of Consent and Waiver of Right to 
Revoke Consent. 

(a) Revocation of a consent to adoption, including an adoption place- 
ment agreement, and waiver of the right to revoke consent are governed 
by Family Code Sections 8801.7, 8814.5, and 8815. 

(1) (Reserved) 

(2) (Reserved) 

(3) (Reserved) 

(b) The following additional procedures shall be followed if the birth 
parent wishes to revoke consent: 

(1) The written statement to revoke consent may be made on the 
AD 928 form or by any other written statement. 

(2) If requested, the agency shall assist the birth mother or presumed 
father in obtaining the return of the child if such assistance is not being 
given by an adoption service provider. 

(3) The agency shall inform the alleged natural father who revokes his 
consent that he must take court action to establish the father and child re- 
lationship before seeking return of the child and that he has the right to 
seek legal counsel. 

(c) The following additional procedures shall be followed if the birth 
parent wishes to waive his or her right to revoke consent: 

( 1 ) The interview(s) with the birth parent shall include the material re- 
quired by Section 35095. 

(2) The waiver of the right to revoke consent shall be made on the 
AD 929. 

(3) A birth parent who did not place the child for adoption as described 
in Section 35094.2 and who signs a consent to adoption may sign a waiv- 
er of right to revoke consent at the same time he or she signs the consent 
to adoption. 

(4) A parent of an Indian child may not waive his or her right to revoke 
consent. 

NOTE: Authority cited: Section 8621, Family Code. Secfions 10553 and 10554, 
Welfare and Institutions Code. Reference: Sections 7630, 8801.7, 8808, 8814, 
8814.5, 8815, Family Code; 25 USC 1913. 

History 

1. New section filed 12-29-94; operative 1-1-95 (Register 94, No. 52). 

2. Editorial correction of History 1 (Register 95, No. 13). 



Article 5. Finaiization of Adoption 

§ 35123. Completing the Court Report and Filing. 

(a) The agency shall file the court report on an adoption petition within 
180 days of the filing of the adoption petition unless an extension of time 
has been granted by the court. 

( 1 ) The court report shall contain a summary of the facts disclosed by 
the study, an evaluation of such facts, and a recommendation as to the 
granting of the petition. 

(A) The information which is included in the report shall be current 
and shall be substantiated in the case record. 

(B) The court report shall include conclusions regarding the impact of 
any available record of the petitioner's criminal or violent behavior on 
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his or her ability to provide appropriate parenting and a stable and safe 
home environment for the child. 

1. The agency shall use the most current criminal record information 
in its preparation of the court report. 

(b) The agency shall file its court report immediately when there is a 
serious question regarding: 

( 1 ) The suitability of the petitioners. 

(2) The care which the child is receiving. 

(3) The availability of the consent to adoption. 

(4) (Reserved) 

(c) The agency shall document in the court report the basis for its con- 
cerns regarding the suitability of the petitioners or the care provided the 
child. 

(d) The agency shall include in the court report, as appropriate, a re- 
quest to the court for direction regarding the situation giving rise to the 
agency's concern. 

(e) If the agency's court report includes a recommendation to deny the 
adoption petition, the agency shall follow the procedures outlined at Sec- 
tion 35125. 

( 1 ) The agency shall appear at the hearing to represent the child pur- 
suant to Family Code Section 8822. 

(f) The agency shall immediately file a court report when there is a se- 
rious question whether the placement of the child for purposes of adop- 
tion was made in accordance with provisions of Family Code Section 
8801.3. 

(1) (Reserved) 

(g) The agency shall give the petitioners or their attorney a copy of the 
court report at the time it is filed. 

NOTE: Authority cited: Sections 10553 and 10554, Welfare and Institutions Code; 
and Section 8621, Family Code. Reference: Sections 8801.3, 8807, and 8811, 
Family Code. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1. 

2. Amendment of subsection (a) filed 3-7-89; operative 4-6-89 (Register 89, No. 
11). 

3. New subsection (a)(1)(B) filed 7-28-89; operative 8-27-89 (Register 89, No. 
31). 

4. Change without regulatory effect amending subsection (a)(3) and Note filed 
8-2-91 pursuant to section 100, title 1, California Code of Regulations (Regis- 
ter 91, No. 52). 

5. Renumbering of former Article 4 to Article 5, new subsection designators for 
(aX2)(D) and (a)(3)(A), and amendment of subsection (a)(3) and Note filed 
12-29-94; operative 1-1-95 (Register 94, No. 52). 

6. Editorial correcfion of History 5 (Register 95, No. 13). 

7. Amendment of section heading and section filed 7-30-98 as an emergency; op- 
erative 8-1-98 (Register 98, No. 31). A Certificate of Compliance must be 
transmitted to OAL by 1 1-30-98 or emergency language will be repealed by 
operation of law on the following day. 

8. Amendment of section heading and section refiled 1 1-24-98 as an emergency; 
operative 1 1-29-98 (Register 98, No. 48). A Certificate of Compliance must be 
transmitted to OAL by 3-29-99 or emergency language will be repealed by op- 
eration of law on the following day. 

9. Certificate of Compliance as to 1 1-24-98 order transmitted to OAL 3-25-99 
and filed 5-3-99 (Register 99, No. 19). 

§ 351 23.1 . Reporting Suspected Child Abuse. 

NOTE: Authority cited: Secdons 10553 and 10554, Welfare and InstituUons Code; 
and Section 8621, Family Code. Reference: Sections 8801.3, 8807, and 8811, 
Family Code; and Sections 11165, 11165.1, 11165.2, 11165.3, 11165.4, 11165.6 
and 11 165.7, Penal Code. 

History 

1. New section filed 7-30-98 as an emergency; operative 8-1-98 (Register 98, 
No. 3 1). A Certificate of Compliance must be transmitted to OAL by 1 1-30-98 
or emergency language will be repealed by operation of law on the following 
day. 

2. New section refiled 1 1-24-98 as an emergency; operative 1 1-29-98 (Register 
98, No. 48). A Certificate of Compliance must be transmitted to OAL by 
3-29-99 or emergency language will be repealed by operation of law on the fol- 
lowing day. 

3. Certificate of Compliance as to 1 1-24-98 order; including renumbering of for- 
mer section 35123.1 to section 35125.1, transmitted to OAL 3-25-99 and filed 
5-3-99 (Register 99, No. 19). 



Article 6. Procedures in Denials and 
Commitments 

§ 35125. Planning for the Child When Consent Is 

Withdrawn, the Petition Is Withdrawn or 
Dismissed, or the Agency Recommends 
Removal of the Child. 

(a) (Reserved) 

(b) The agency shall be responsible for reporting to the court and rec- 
ommending a suitable plan for the care and custody of the child in accor- 
dance with Family Code Section 8815 when: 

( 1 ) Prior to the entry of a final decree of adoption the birth parent indi- 
cates orally or in writing that he/ or she wishes to withdraw his/ or her 
consent. 

(A) (Reserved) 

(2) The petitioners' desire to withdraw or to secure dismissal of the 
adoption petition in accordance with Family Code Section 8804. 

(A) (Reserved) 

(3) The agency has determined that the best interests of the child would 
not be served through continued placement with the petitioners and has 
recommended removal of the child from the home of the petitioners. 

(A) If the agency has a serious question concerning the care provided 
to the child or reasonably suspects the petitioners have endangered the 
physical or mental health of the child by abuse or neglect, the agency 
shall follow the procedures outlined at Section 35125.1. 
NOTE: Authority cited: Section 8621. Family Code; and Sections 10553 and 
10554, Welfare and Institutions Code. Reference: Sections 8804, 8805 and 8815, 
Family Code; and 25 USC 1901 et seq. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1 . 

2. Change without regulatory effect amending section filed 8-2-91 pursuant to 
section 100, title 1, Cahfomia Code of Regulations (Register 91, No. 52). 

3. Renumbering of former Article 5 to Article 6 and amendment of section and 
Note filed 12-29-94; operative 1-1-95 (Register 94, No. 52). 

4. Editorial correction of History 3 (Register 95, No. 13). 

5. New subsection (b)(3)(A) filed 5-3-99; operative 5-3-99 (Register 99, No. 19). 

§ 351 25.1 . Reporting Suspected Child Abuse. 

(a) If the agency knows or reasonably suspects the petitioners have en- 
dangered the physical or mental health of a child by abuse or neglect, the 
agency shall immediately contact the appropriate child protective agency 
and file the mandatory "Suspected Child Abuse Report" (Form SS 8572 
Revised 1/93) pursuant to Penal Code Section 1 1 166(a). 
NOTE: Authority cited: Sections 10553 and 10554, Welfare and Institutions Code; 
and Section 8621, Family Code. Reference: Sections 8801.3, 8807, and 8811, 
Family Code; and Sections 11165, 11165.1, 11165.2, 11165.3, 11165.4, 11165.6 
and 11165.7, Penal Code. 

History 

1 . Renumbering of former section 35 1 23 . 1 to section 35125.1 filed 5-3-99 ; opera- 
tive 5-3-99 (Register 99, No. 19). 

§ 35126. Denial or Dismissal of Adoption Petition. 

(a) (Reserved) 

(b) When the agency recommends denial or dismissal of the adoption 
petition, the agency shall submit a report to the court recommending de- 
nial of the petition. 

(1) If the petitioners wish to have the child remain in the home of the 
petitioners, the agency shall: 

(A) Refer the petitioners to the appropriate agency for foster care li- 
censure as required by Health and Safety Code section 1500 et seq. 

(B) Discuss with the petitioners and the birth parents the possibility 
and desirability of securing legal guardianship of the child. 

(2) If the agency believes that return of the child to the parent would 
place the child in danger of cruelty, neglect, abuse, or depravity, the 
agency shall make a referral to the county child welfare unit as required 
by Penal Code section 1 11 66. 
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(3) In cases in which the agency recommends that the child be com- 
mitted to the agency, the agency shall recommend to the court a plan for 
committing the child to the agency. 

(A) The agency shall develop a plan and report to the court as soon as 
it is determined that commitment to the agency will be recommended. 

(B) The agency's responsibility for the child shall be the same as for 
any other child accepted for assessment and adoptive planning. 

(C) Temporary and permanent plans developed by the agency shall re- 
quire prior approval by the department. 

(D) Commitment of the child to the agency shall continue until the 
court terminates the commitment order. 

(E) (Reserved) 

NOTE: Authority cited: Section 8621, Family Code; and Sections 10553 and 
10554, Welfaic and Institutions Code. Reference: Sections 8804, 8805, 8815 and 
8918, Family Code; Section 1500, Health and Safety Code; Section 1 11 66, Penal 
Code; and 25 USC 1901 et seq. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88. No. 1 . 

2. Renumbering of former section 35127 to section 35126 filed 12-28-89 as an 
emergency; operative 1-1-90 (Register 90, No. 3). A Certificate of Compliance 
must be transmitted to OAL within 120 days or emergency language will be re- 
pealed on 5-1-90. 

3. Certificate of Compliance as to 12-28-89 order transmitted to OAL 4-27-90 
and filed 5-25-90 (Register 90, No. 28). 

4. Change without regulatory effect amending secfion filed 8-2-91 pursuant to 
section 100, title 1. California Code of Regulations (Register 91, No. 52). 

5. Amendment adding new subsection (b)(3)(E) designator and amendment of 
NoTF filed 12-29-94; operative 1-1-95 (Register 94, No. 52). 

6. Editorial correction of History 5 (Register 95, No. 13). 

§ 35127. Denial or Dismissal of Adoption Petition. 

NOTE: Authority cited: Sections 10553 and 10554, Welfare and Institutions Code. 
Reference: Sections 226a, 226b and 226c, Civil Code; Section 1500, Health and 
Safety Code; and Section 11166, Penal Code. 

History 

1. Renumbering of former section 35127 to section 35126 filed 12-28-89 as an 
emergency; operative 1-1-90 (Register 90, No. 3). A Certificate of Compliance 
must be transmitted to OAL within 1 20 days or emergency language will be re- 
pealed on 5-1-90. 

2. Certificate of Compliance as to 12-28-89 order transmitted to OAL 4-27-90 
and filed 5-25-90 (Register 90, No. 28). 



Subchapter 5. Procedures for Agency 
Adoptions 



Article 1. Assessment of the Child 

§ 351 27.1 . Content of Written Assessment of the Child. 

(a) (Reserved) 

(b) The agency shall assess each child accepted for adoption services. 
The assessment shall be in writing and shall include but not be limited to: 

(1) Identification of the child, including the child's: 

(A) Sex. 

(B) Age. 

(C) Race. 

(D) Ethnicity. 

(E) Juvenile court status, including whether the child is a dependent 
or subject to a petition pursuant to Welfare and Institutions Code Section 
300. " 

(2) Medical, developmental, scholastic, mental, emotional and behav- 
ioral history and current status. 

(A) If the chid is younger than age 5, a developmental assessment. 

(3) For a child placed in out-of-home care, a review of the amount of 
and nature of any contact between the child and his or her birth parents 
or other members of his or her extended family since the time of place- 
ment in out-of-home care. This review shall include: 



(A) Whether the child would benefit from continuing contact with 
members of his or her extended family after an adoption. 

(B) Whether the child has any siblings with whom the child should be 
placed for adoption. 

(C) Whether the child has any siblings with whom the child would 
benefit from maintaining contact. 

(4) Family life history, including the following: 

(A) The history of and relationship to any significant caretakers of the 
cliild. 

(B) If the child has been placed out of the home, a summary of the 
child's placement history. 

(C) The relationship of the child with any identified prospective adop- 
tive parent, particularly the caretaker, the duration and character of the 
relationship. 

(5) Determination of the child's AAP eligibility when applicable, and 
the basis for such a determination. 

(6) Religion and/or cultural background. 

(7) Assessment of the child's readiness for adoption and willingness 
to be adopted, including: 

(A) A statement from the child concerning placement and adoption un- 
less the child's age or physical, emotional or other condition precludes 
his or her meaningful response, and if so, a description of the condition. 

(8) An analysis of the likelihood that the minor will be adopted if pa- 
rental rights are terminated, including whether a potential adoptive fami- 
ly has been identified. 

(9) The results of a psychological evaluation when it exists. 

(A) The agency shall obtain the results of a psychological evaluation 
for a child age 5 years and older when there is an indication that such an 
evaluation is necessary as determined by either: 

1 . The agency' s review of the child' s history which indicates a genetic 
predisposition for mental illness, or 

2. The agency's review of the child's behavior which seems abnormal 
and symptomatic of mental illness, such as: 

a. Pervasive lack of responsiveness to other people. 

b. Solitary, stereotyped, repetitive play. 

c. Peculiar speech patterns or speech disorders. 

d. Extreme need for sameness. 

e. Peculiar interest in or attachment to inanimate objects. 

f. Retreat into fantasy, bizarre gestures or mannerisms. 

g. Extreme aggression and uncontroUability when separated from pa- 
rental figures. 

h. Slowed thinking, apathy, or suicidal thoughts, 
i. Bizarre eating habits or disturbances while eating, 
j. Constricted or inappropriate affect. 

k. Incoherence with delusions, hallucinations, or loose associations. 
1. Oddities of motor development, such as peculiar posturing or pecul- 
iar hand or finger movements. 

m. Excessive, persistent anxiety and worry, 
n. Psychomotor agitation or hyperactivity. 

(B) When a child age 5 years or older is not displaying symptoms of 
emotional disturbance, such as those specified in Section 
35127.1(b)(9)(A), the agency shall: 

1. Determine, based on the agency's judgment, whether other avail- 
able information about the child and/or the parent indicated that a psy- 
chological evaluation is necessary to facilitate the placement and ongo- 
ing care of the child, and 

2. If the agency determines a psychological evaluation is necessary, 
arrange for and obtain the results of a psychological evaluation for the 
child. 

NOTE: Authority cited: Sections 10553 and 10554, Welfare and Institutions Code; 

Section 1530, Health and Safety Code; and Sections 8608 and 8621, Family Code. 

Reference: Sections 361.5, 366.21 and 366.22, Welfare and Institutions Code; 

Sections 8608, 8706, 8715 and 9100, Family Code; and 25 U.S.C. 1901 et seq. 

History 

1 . New article 1 (secfions 35127.1-35127.3) and renumbering and amendment of 
former section 35171 to new section 35127.1 filed 7-30-98 as an emergency; 
operafive 8-1-98 (Register 98, No. 31). A Certificate of Compliance must be 
transmitted to OAL by 1 1-30-98 or emergency language will be repealed by 
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operation of law on the following day. For prior history of article 1, see Register 
88, No. 50; for prior history of subchapter 4, article 7 (sections 
35127.1-35127.2), see Register 94, No. 52. 

2. New ailicle 1 (sections 35127.1-35127.3) and renumbering and amendment of 
former section 35171 to new section 35127.1 refiled 1 1-24-98 as an emergen- 
cy; operative 1 1-29-98 (Register 98, No. 48). A Certificate of Compliance must 
be transmitted to OAL by 3-29-99 or emergency language will be repealed by 
operation of law on the following day. 

3. Certificate of Compliance as to 1 1 -24-98 order, including amendment of NOTE, 
transmitted to OAL 3-25-99 and filed 5-3-99 (Register 99, No. 19). 



§ 35127.2. Documents, Reports and Authorizations 
Required for Assessment of the Child. 

(a) (Reserved) 

(b) The agency shall obtain: 

(1 ) A certified copy of the child's birth certificate. 

(2) Complete information regarding the legal status of the child. 

(3) If the child is a dependent of the juvenile court, all court reports re- 
garding the child's dependency. 

(4) Medical reports. 

(A) The information contained in the medical report shall be sufficient 
to enable the agency to comply with the requirements of Family Code 
Section 8706 as set forth at Section 35195(a)(1). 

(5) Dental reports, when they exist. 

(6) Authorizations for the release of: 

(A) Medical information. 

(B) Dental reports, when relevant. 

(C) Scholastic information, if relevant. 

(D) Psychological information, if relevant. 

(E) Medical, psychological and social information about birth parents. 

(7) Authorization for the child's medical care prior to relinquishment. 
NOTE: Authority cited: Sections 1 0553 and 1 0554, Welfare and Institutions Code; 
Section 1530, Health and Safety Code; and Sections 8608 and 8621, Family Code. 
Reference: Sections 8608, 8706 and 8715, Family Code; and 25 U.S.C. 1901 et 
seq. 

History 

1 . Renumbering and amendment of former section 35173 to new section 35127.2 
filed 7-30-98 as an emergency; operative 8-1-98 (Register 98, No. 3 1 ). A Cer- 
tificate of Comphance must be transmitted to OAL by 1 1-30-98 or emergency 
language will be repealed by operation of law on the following day. 

2. Renumbering and amendment of former section 35173 to new section 35127.2 
refiled 1 1-24-98 as an emergency; operative 1 1-29-98 (Register 98, No. 48). 
A Certificate of Compliance must be transmitted to OAL by 3-29-99 or emer- 
gency language will be repealed by operation of law on the following day. 

3. Certificate of Compliance as to 1 1-24-98 order transmitted to OAL 3-25-99 
and filed 5-3-99 (Register 99, No. 19). 

§ 351 27.3. Services for Children Accepted for Adoption 
Planning. 

(a) The agency shall provide services to children who are accepted for 
adoption planing, including but not limited to: 

(1) Preventive and remedial medical care, including mental health ser- 
vices. 

(2) Obtaining medical reports and the medical background of the 
child. 

(3) Services pertaining to the placement of the child for adoption, the 
emotional preparation of the child for adoption and working through 
losses and separations. 

(4) Services pertaining to supervision of the adoptive placement. 

(5) Preparation and completion of the Adoption Placement Agree- 
ment. 

(6) Preparation and completion of the Adoption Assistance Agree- 
ment, when necessary. 

(7) Determination of the AAP payment level, when necessary. 

(8) Recertification of the Adoption Assistance Agreement, when nec- 
essary. 

(9) Freeing the child for adoption. 

NOTE: Authority cited: Sections 10553 and 161 18, Welfare and Insfitudons Code; 
Section 1530, Health and Safety Code; and Section 8621, Family Code. Refer- 
ence: Secdons 8704, 8706, 8708 and 8715, Family Code. 



History 

1 . Renumbering of former section 35175 to new section 35127.3 filed 7-30-98 as 
an emergency; operative 8-1-98 (Register 98, No. 31). A Certificate of Com- 
pliance must be transinitted to OAL by 1 1-30-98 or emergency language will 
be repealed by operadon of law on the following day. 

2. Renumbering of former section 351 75 to new section 35 127.3 refiled 1 1 -24^ 98 
as an emergency; operative 1 1-29-98 (Register 98, No. 48). A Certificate of 
Compliance must be transmitted to OAL by 3-29-99 or emergency language 
will be repealed by operadon of law on the following day. 

3. Certificate of Compliance as to 1 1-24-98 order transmitted to OAL 3-25-99 
and filed 5-3-99 (Register 99, No. 19). 



Article 2. Freeing a Child for Adoption 

§ 351 28. Freeing a Child for Adoption. 

(a) (Reserved) 

(b) No agency shall place a child for adoption unless parental rights of 
all living parents who may have a potential legal claim to the child have 
been terminated, except as specified in this section, and documentation 
of such actions has been filed with and acknowledged by the department. 

( 1 ) If the child is in the custody of a public agency or licensed adoption 
agency and all parents having a potential legal claim to the child are de- 
ceased, the agency shall file an action under Family Code Section 8705. 

(c) Then parental rights of the mother and any father identified pur- 
suant to Section 35128(d) shall be terminated by one of the following ac- 
tions: 

(1) ReUnquishment of the child to an agency. 

(2) Court action terminating parental rights. 

(3) Similar action taken in another state, country or territory to volun- 
tarily or involuntarily terminate parental rights. 

(d) The agency shall identify all parents who may have a potential legal 
claim to the child. 

(2) If the mother or other individual identifies any possible father and 
has knowledge of his whereabouts, the agency shall attempt to contact 
and interview him as specified in Secfion 35129 unless: 

(A) A court has made a prior determination that the man is not the fa- 
ther and the agency has received no subsequent informaUon to the con- 
trary. 

(3) If the mother identifies the alleged natural father or he has been 
identified to the satisfaction of the court and he cannot be located, the 
agency shall take all of the following actions: 

(A) Inform the court that the alleged natural father cannot be located; 

(B) Petition the court to terminate the alleged natural father's parental 
rights pursuant to Family Code Sections 7662 and 7666, and 

(C) Request that the court dispense with the notice of the proceeding 
to the alleged natural father. 

(4) If the mother is unable or unwilling to identify the alleged natural 
father, the agency shall contact any appropriate persons in an effort to 
identify and locate him. 

(A) If the agency, through another source of information, identifies 
one or more alleged natural fathers, the agency shall inform the mother 
of the identity of the alleged naUiral father before petitioning the court to 
terminate the alleged natural father's parental rights. 

1. If the alleged natural father is identified after the inquiry and the 
mother confirms his identity, the procedures under this section shall be 
followed. 

2. If the alleged natural father remains unidentified, the agency shall 
petition the court to terminate his parental rights. 

(e) The agency may place the child for adoption when all of the follow- 
ing have occurred: 

(1) The parental rights of the mother and any identified fathers have 
been terminated meeting the requirements of Section 35128(c); 

(2) The parental rights of any alleged natural father have not been ter- 
minated by his signing a relinquishment or by court action but one of the 
following actions has been taken: 

(A) He has signed a waiver of further notice of the adoption proceed- 
ings and the waiver has been filed with and receipt acknowledged by the 
department. 
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(B) He has signed a denial of paternity and the denial has been filed 
with and receipt acknowledged by the department. 

(C) He has received notification pursuant to Family Code Section 
7664 and 7666 and no response is made within 30 days of either the ser- 
vice of such notice or the birth of the child, whichever is later. 

(3) An action under Family Code Sections 7662 and 7666 to terminate 
the parental rights of an alleged natural father has been filed with the 
court: 

(A) The agency intends to place the child for adoption with a prospec- 
tive adoptive parent assessed and approved by an agency, and 

(B) The agency administrator has approved the proposed placement. 

(4) The parental rights of a noncustodial parent have not been termi- 
nated, but all of the following conditions have been met: 

(A) Pursuant to Family Code Section 8604(b), one birth parent has 
been awarded custody by judicial order, or has custody by agreement of 
both parents, and the other birth parent for a period of one year fails to 
communicate with and to pay for the care, support, and education of the 
child when able to do so. 

(B) Pursuant to Family Code Section 8606, his or her agreement to the 
adoption is not necessary. 

(C) The noncustodial birth parent has been properly notified of a hear- 
ing under Family Code Section 8718 to finalize the adoption. 

(D) The birth parent having custody of the child relinquished the child 
to the agency or had his or her parental rights terminated by court action. 

(f) If a court action is brought and the court determines that the alleged 
natural father is the father, the agency shall not place the child for adop- 
tion unless the parental rights of this father have been terminated as speci- 
fied in subsection (c) of this section. 

NOTE: Authority cited: Sections 10553 and 10554, Welfare and Institutions Code; 
Section 1530, Health and Safety Code; and Section 8621, Family Code. Refer- 
ence: Section 1183, Civil Code; Sections 7500, 7501. 7576, 7577, 7611. 7612, 
7630, 7631, 7660. 7661. 7662, 7663, 7664, 7665, 7666, 7669, 7802, 7807, 7808, 
7820, 7821, 7822, 7823, 7824, 7825, 7826, 7827, 7828, 7829, 7890, 7892, 
7893(b)(3), 8604, 8605, 8606 and 8700, Family Code; Sections 414.10, 415.30, 
415.50, 417.10 and 417.20, Code of Civil Procedure; Sections 316 and 366.26, 
Welfare and Institutions Code; and 25 U.S.C. 1901 et seq. 

History 

1. New article 2 (sections 35128-35151) and new section filed 7-30-98 as an 
emergency; operative 8-1-98 (Register 98, No. 31). A Certificate of Com- 
pliance must be transmitted to OAL by 1 1-30-98 or emergency language will 
be repealed by operation of law on the following day. For prior history of section 
35128, see Register 88, No. 50. 

2. New article 2 (sections 35128-35151) and new section refiled 1 1-24-98 as an 
emergency; operative 1 1-29-98 (Register 98, No. 48). A Certificate of Com- 
pliance must be transmitted to OAL by 3-29-99 or emergency language will be 
repealed by operation of law on the following day. 

3. Certificate of Compliance as to 1 1-24-98 order, including amendment of sec- 
tion and Note, transmitted to OAL 3-25-99 and filed 5-3-99 (Register 99, No. 
19). 



Article 3. Services for the Birth Parents 



§ 351 29. Services for the Birth Parent. 

(a) Before accepting a relinquishment of a child for adoption from a 
parent who is physically present in California, the agency shall: 

(1) Advise the parent regarding his or her rights and alternatives to re- 
linquishment of the child. 

(A) If the child is not detained, a juvenile court dependent in out-of- 
home care, or the ward of a legal guardian, the parent shall be advised as 
specified at Section 35129.1. 

(B) If the child is detained, a juvenile court dependent in out-of-home 
care, or the ward of a legal guardian, the parent shall be advised as speci- 
fied at Section 35129.2. 

(2) Provide counseling that, at a minimum, is intended to assist the par- 
ent to: 

(A) Understand his or her feelings regarding relinquishing the child for 
adoption and the long range implications of relinquishing the child for 
adoption, and 



(B) Freely make his or her choice regarding relinquishing the child to 
the agency for adoption. 

1 . If the parent elects to relinquish the child, the agency shall also pro- 
vide counseling to assist the parent in deciding: 

a. Whether the parent wishes to complete a standard or designated re- 
linquishment, and 

b. In the case of an adoption by kin, whether the parent wishes to com- 
plete a Kinship Adoption Agreement and, if so, the conditions the parent 
would like to include in the agreement. 

(3) Obtain the parent's authorization on the AD 100 for the release of 
information as specified in Section 35129.3(d). 

(4) Assist the parent to provide medical and social background infor- 
mation. 

(A) The mother shall be assisted in completing the AD 67 about herself 
and, if the father is not being interviewed, the AD 67 A about the father. 

(B) The presumed or alleged natural father who indicates that he is or 
might be the child's father shall be assisted in completing the AD 67 A 
about himself and, if the mother is not being interviewed, the AD 67 
about the mother. 

(5) Obtain and verify all information necessary to identify the child's 
mother, any presumed father(s), and any alleged natural father(s). 

(A) The adoption agency shall emphasize the importance of, and ex- 
plain the possible repercussions of, not accurately identifying other pos- 
sible parents including: 

1 . The mother or presumed father who was not identified may claim 
and be able to take custody of the child after the child has been placed for 
adoption. This experience is very traumatic for the child and the prospec- 
tive adoptive parents. 

2. Because it is not possible to obtain medical history and other back- 
ground information from unidentified parents, the child and his or her 
adoptive parents will be deprived of crucial information which may be 
relevant to future decisions regarding the child's health and well-being. 

(B) The agency shall ask of the mother and any other appropriate per- 
son as to whether: 

1 . A judgment of paternity already exists. 

2. The mother was married at the time of conception of the child or at 
any time thereafter. 

3. The mother was cohabiting with a man at the time of conception or 
birth of the child. 

4. The mother has received support payments or promises of support 
with respect to the child or in connection with her pregnancy. 

5. Any man has formally or informally acknowledged or declared his 
possible paternity of the child. 

6. Paternity tests have been administered and the results, if any. 

(D) The agency shall report the results of such inquiry to the court in 
its final report to the court and in any report concerning the termination 
of the parental rights of a presumed or alleged natural father. 

(b) The agency shall attempt to provide the services required by Sec- 
tion 35129(a) to any other person identified as a possible parent of the 
child. 

(I) If the relinquishing parent is not physically present in California, 
the agency shall attempt to provide the services required by Section 
35 1 29(a) by telephone and/or with the assistance of an adoption agency 
in the state or country where the relinquishing parent is physically pres- 
ent. 

(c) After accepting a relinquishment, the agency shall provide addi- 
tional counseling and referral services to the relinquishing parent as 
needed. 

NOTE: Authority cited: Sections 10553and 10554, Welfare and Institutions Code; 
Section 1530, Health and Safety Code; and Sections 8619 and 8621, Family Code. 
Reference: Sections 7601, 7602, 7610, 7613, 7630, 7631, 7633, 7650, 7660, 7661, 
7662, 7663, 7664, 7665, 7666, 7802, 8512, 8604, 8617, 8619, 8700, 8703, 8705, 
8706 and 8714.7, Family Code; and Section 3 16.2, Welfare and Institutions Code. 

History 

1. New section filed 3-9-90; operative 4-8-90 (Register 90, No. 13). 

2. Change without regulatory effect amending Note filed 8-2-91 pursuant to sec- 
tion 100, title 1, California Code of Regulations (Register 91, No. 52). 
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3. Change without regulatory effect amending NoTi-. filed 3--27-95 pursuant to 
section 100, title 1 , California Code of Regulations (Register 95, No. 13). 

4. Renumbering of former section 35129 to new section 35130 and new section 
35129 filed 7-30-98 as an emergency; operative 8-1-98 (Register 98, No. 31). 
A Certificate of Compliance must be transmitted to OAL by 1 1-30-98 or emer- 
gency language will be repealed by operation of law on the following day. 

5. Renumbering of former section 35129 to section 35130 and new section 35129 
refiled 1 1-24-98 as an emergency; operative 1 1-29-98 (Register 98, No. 48). 
A Certificate of Compliance must be transmitted to OAL by 3-29-99 or emer- 
gency language will be repealed by operation of law on the following day. 

6. New article 3 heading and Certificate of Compliance as to 1 1-24-98 order trans- 
mitted to OAL 3-25-99 and filed 5-3-99 (Register 99, No. 19). 

§ 351 29.1 . Advisement of the Parent Whose Child Has Not 
Been Removed from the Parent's Care. 

(a) (Reserved) 

(b) When advising a mother or presumed father who is considering the 
relinquishment of a child who is not detained, a juvenile court dependent 
in out-of-home care, or the ward of a legal guardian, the agency shall in- 
form the birth parent of: 

( 1 ) The parent's right to seek legal counsel to assist him or her in the 
relinquishment process: 

(A) Upon the parent' s request, the agency shall refer the parent to legal 
resources, including: 

1 . Attorney referral services, 

2. Legal aid offices, or 

3. Other known public legal assistance. 

(B) If the child is a juvenile court dependent, the agency also shall in- 
form the parent of the possible availability of legal counsel and the notice 
requirement of Family Code Section 8700(h) as specified in Section 
35129.2(b)(1). 

(2) The reason, if any, the agency believes the parent is a presumed fa- 
ther of the child. 

(B) The agency shall explain that if he does not believe he is the father, 
but agrees to the adoption, he may: 

1 . Sign a relinquishment document stating that, although he is relin- 
quishing his parental rights, he does not believe that he is the father of the 
child. 

2. File a petition with the court asking the court to determine that he 
is not the child's father. 

(3) Alternatives to adoptive placement of the child including, but not 
limited to: 

(A) Services which would assist the birth parent in caring for the child, 
including: 

1 . Financial resources such as child support and Temporary Assistance 
to Needy Families (TANF). 

2. Employment resources such as vocational training and Employ- 
ment Development Department services. 

3. Educational resources such as continuation school and General 
Equivalency Diploma programs. 

4. Child care resources, including the availability of subsidized day 
care. 

5. Housing resources such as shared housing with relatives or nonrela- 
tives and government subsidized housing. 

6. Health service resources such as well baby clinics. Child Health and 
Disability Prevention Programs (CHDP), California Children's Ser- 
vices, and Medi-Cal. 

(B) Services, such as voluntary foster care placement or temporary 
placement with extended family members, which would give the parent 
more time to determine the most appropriate plan for the child. 

(4) Alternative forms of adoption, including a description of the full 
procedures and time frames involved in each type, which at a minimum 
shall include discussion of the following: 

(A) Standard agency (relinquishment) adoption 

1 . The birth parent transfers his or her rights and responsibilities for the 
child to an adoption agency by signing a relinquishment of the child to 
the agency. 



a. The birth parent's legal rights and responsibilities for the child end 
when the relinquishment is filed with the department. 

(i) Filing includes the department's receipt and acknowledgement of 
a certified copy of the relinquishment form. 

b. The relinquishment is submitted to the department on a date agreed 
to by the birth parent and the agency. 

c. The birth parent may revoke the relinquishment before it is filed 
with the department. 

d. The birth parent may not rescind the relinquishment after it is filed 
with the department unless the adoption agency agrees. 

2. The prospective adoptive parents must be assessed and approved by 
the adoption agency before the child is placed for adoption with the fami- 
ly- 

3. The agency, not the birth parent, selects the adoptive parents, and 
the birth parent may or may not know the identity of the adoptive parents. 

(B) Designated agency (relinquishment) adoption 

1 . These adoptions are the same as standard agency adoptions except 
that: 

a. The birth parent participates in the selection of the adoptive parents, 

b. The birth parent knows the identity of the adopting parents, and 

c. The birth parent has a right to rescind his or her relinquishment and 
thus regain his or her parental rights and responsibilities if the child is not 
placed with the selected family or if the placement disrupts prior to com- 
pletion of the adoption. 

(C) Independent adoption by relatives 

2. The birth parent agrees to the prospective adopting parents' pro- 
posed adoption of the child by signing a consent to the adoption. 

a. The birth parent continues to be legally responsible for the child un- 
til the adoption is completed. 

b. The consent to the adoption becomes irrevocable on the 9 1 st day af- 
ter it is signed unless the birth parent waives the right to revoke the con- 
sent before the 90 days expire. 

(i) The first day of the 90-day period is the day the consent is signed. 

c. The birth parent may revoke the consent and, if he or she has legal 
custody, reclaim the child at any time before the consent becomes irrevo- 
cable. 

(i) When the consent becomes irrevocable, custody of the child may 
be regained by the birth parent only if the potential adoptive parents agree 
to withdraw their petition for adoption or the court denies the petition for 
adoption. 

d. The signing of a consent does not obligate the prospective adoptive 
parents to complete the adoption. 

3. The prospective adoptive parents are evaluated as to their suitability 
to adopt either prior to the placement or after the child has begun living 
with them and they have filed a petition to adopt with the court. 

4. The birth parent selects the adoptive parents. 

5. The child begins Hving with the prospective adoptive parents before 
parental rights have been terminated. 

(D) Independent adoption by nonrelatives 

1 . Each placing birth parent is advised by an adoption service provider 
before agreeing to the prospective adopting parents' proposed adoption 
of the child by signing a placement agreement, and any non-placing birth 
parents agree to the proposed adoption by signing a consent. 

a. The birth parent continues to be legally responsible for the child un- 
til the adoption is completed. 

b. A placement agreement becomes an irrevocable consent to the 
adoption on the 91st day after it is signed unless the birth parent waives 
the right to revoke the consent before the 90 days expire. 

(i) The first day of the 90-day period is the day the consent is signed. 

c. The non-placing parent's consent becomes irrevocable on the 91st 
day after it is signed unless he or she waives the right to revoke the con- 
sent before the 90 days expire. 

(i) When the placement agreement or consent becomes an irrevocable 
consent, custody of the child may be regained by the birth parent only if 
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the potential adoptive parents agree to withdraw their petition for adop- 
tion or the court denies the petition for adoption. 

d. The birth parent may revoke the placement agreement or consent 
and, if he or she has legal custody, reclaim the child at any time before 
the placement agreement or consent becomes an irrevocable consent. 

e. The signing of a placement agreement or consent does not obligate 
the prospective adoptive parents to complete the adoption. 

2. The prospective adoptive parents are evaluated as to their suitability 
to adopt either prior to the placement or after the child has begun living 
with them and they have filed a petition to adopt with the court. 

3. The birth parent selects the adoptive parents. 

4. The child usually begins living with the prospective adoptive par- 
ents when a parent with legal custody has signed an adoptive placement 
agreement. 

(5) The agency's adoption plan for the child, should the child be relin- 
quished or become available for adoption due to the court's termination 
of the parents" rights. 

(A) The agency shall advise the parent regarding the extent to which 
the agency will allow his or her participation in the selection of the adop- 
tive family. 

(6) The fact that the agency may petition the court for termination of 
the parent's parental rights if another parent has relinquished the child to 
the agency or has had his or her parental rights terminated by court action 
and that the parent has the right to seek legal counsel to contest and appeal 
any such action taken by the agency. 

(7) The rights and responsibilities of the parent as outlined on the 
Statement of Understanding. 

(C) The agency shall review each item on the Statement of Under- 
standing with the birth parent to be certain that the birth parent under- 
stands the meaning of each item. 

(D) The agency shall answer any questions the birth parent has about 
the meaning of any item. 

(c) When advising an alleged natural father of a child who is not de- 
tained, a juvenile court dependent in out-of-home care, or the ward of 
a legal guardian, the agency shall inform the alleged natural father of: 

( 1 ) The reason the agency considers him to be the alleged natural fa- 
ther and that he may: 

(A) File a petition with the court to establish paternity if he wishes to 
take parental responsibility for the child, 

(B) Deny paternity, 

(C) Waive his rights to further notice of the adoption proceedings, 

(D) Sign a relinquishment, or 

(E) Take no action. 

(2) His right to seek legal counsel to assist him in taking any of the ac- 
tions described in Section 35129.1(c)(1). 

(A) Upon his request, the agency shall refer him to legal resources, in- 
cluding: 

1. Attorney referral services, 

2. Legal aid offices, or 

3. Other known public legal assistance. 

(3) Alternatives to adoptive placement of the child, should he be 
successful in obtaining legal custody of the child, including, but not lim- 
ited to: 

(A) Services which would assist him in caring for the child, including: 

1 . Financial resources such as child support and Temporary Assistance 
to Needy Families (TANF). 

2. Employment resources such as vocational training and Employ- 
ment Development Department services. 

3. Educational resources such as continuation school and General 
Equivalency Diploma programs. 

4. Child care resources, including the availability of subsidized day 
care. 

5. Housing resources such as shared housing with relatives or nonrela- 
tives and government subsidized housing. 



6. Health service resources such as well baby clinics. Child Health and 
Disability Prevention Programs (CHDP), California Children's Ser- 
vices, and Medi-Cal. 

(B) Services, such as voluntary foster care placement or temporary 
placement with extended family members, which would give the parent 
more time to determine the most appropriate plan for the child. 

(4) Alternative forms of adoption, including a description of the full 
procedures and time frames involved in each type, as described in Sec- 
tion 35129.1(b)(4). 

(5) The agency's adoption plan for the child. 

(A) The agency shall determine which of the actions in Section 
35129.1(c)(1) the alleged natural father wishes to take. 

(B) Advise the alleged natural father regarding the extent to which the 
agency will allow him to participate in the selection of the adoptive fami- 
ly, should he decide to relinquish the child to the agency. 

(6) The fact that the agency may petition the court for termination of 
his parental rights if he seeks to establish paternity or if he takes no action 
and that he has the right to seek legal counsel to contest and appeal any 
such action taken by the agency. 

(7) The rights and responsibilities of the alleged natural father as out- 
lined on the Statement of Understanding. 

(C) The agency shall review each item on the Statement of Under- 
standing with the alleged natural father to be certain that he understands 
the meaning of each item. 

(D) The agency shall answer any questions the alleged natural father 
has about the meaning of any items. 

NOTE: Authority Cited: Sections 10553 and 10554, Welfare and Institutions 
Code; and Sections 8621, 8710 and 9202, Family Code. Reference: Sections 
1798.24(r) and (s). Civil Code; Sections 8608, 8700, 8701, 8702, 8703, 8704, 
8706, 8708, 8709, 8710, 871 1, 8714.7, 9202, 9203, 9204 and 9206. Family Code; 
Section 10850(b), Welfare and Institutions Code; and Section 10439, Health and 
Safety Code. 

History 

1. Renumbering and amendment of former section 35 134 to new section 35129.1 
filed 7-30-98 as an emergency; operative 8-1-98 (Register 98, No. 3 1 ). A Cer- 
tificate of Compliance must be transmitted to OAL by 1 1-30-98 or emergency 
language will be repealed by operation of law on the following day. 

2. Renumbering and amendment of former section 35134 to new section 35129.1 
refiled 1 1-24-98 as an emergency; operative 1 1-29-98 (Register 98, No. 48). 
A Certificate of Compliance must be transmitted to OAL by 3-29-99 or emer- 
gency language will be repealed by operation of law on the following day. 

3. Certificate of Compliance as to 11-24-98 order, including new subsection 
(b)(4)(A)l.a.(i), amendment of subsection (b)(4)(A)l.b. and amendment of 
Note, transmitted to OAL 3-25-99 and filed 5-3-99 (Register 99, No. 19). 

§ 351 29.2. Advisement of the Parent Whose Child Has 
Been Removed from the Parent's Care. 

(a) (Reserved) 

(b) When advising a mother or presumed father who is considering the 
relinquishment of a child who is detained, a juvenile court dependent in 
out-of-home care, or the ward of a legal guardian, the agency shall in- 
form the birth parent of: 

(1) The parent's right to seek legal counsel from the attorney repre- 
senting him or her in the dependency case to assist him or her in the relin- 
quishment process or in regaining custody of the child. 

(A) The agency shall encourage the parent to discuss the decision to 
relinquish with his or her attorney. 

(B) The agency shall inform the parent that the agency must follow the 
notice requirements of Family Code Section 8700(h). 

(C) If the child is the subject of a guardianship, the parents shall be re- 
ferred to legal counsel as specified in Section 35129.1(b)(1). 

(2) The reason, if any, the agency believes the parent is a presumed fa- 
ther of the child. 

(B) The agency shall explain that if he does not believe he is the father, 
but agrees to the adoption, he may: 

1. Sign a relinquishment document stating that, although he is relin- 
quishing his parental rights, he does not believe that he is the father of the 
child. 
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2. File a petition with the court asking the court to determine that he 
is not the child's father. 

(3) The possible availabihty of child welfare and other services to as- 
sist the parent in obtaining the resources and skills necessary to parent the 
child. 

(A) The availabihty of such services is determined by the child' s juve- 
nile court status. 

(B) The parent shall be referred to his or her child welfare services so- 
cial worker if he or she either: 

1 . Wants more information regarding available services before decid- 
ing whether to relinquish the child, or 

2. Does not want to relinquish the child. 

(C) If the child is the subject of a guardianship established by the juve- 
nile court, the parent shall be referred to the child welfare services social 
worker or unit that would initiate an action to reestablish dependency 
pursuant to Welfare and Institutions Code Section 366.3(c). 

(D) If the child is the subject of a guardianship established by the pro- 
bate court, the parent shall be referred to services as specified in Section 
35129.1(b)(2). 

(4) Alternative forms of adoption, including a description of the full 
procedures and time frames involved in each type, as described in Sec- 
tion 35129.1(b)(4). 

(5) The agency's adoption plan for the child. 

(A) The agency shall advise the parent regarding the extent to which 
the agency will allow his or her participation in the selection of the adop- 
tive family. 

(6) The fact that the juvenile court may terminate the parent's parental 
rights if the court determines that reunification is not possible and that the 
parent has the right to seek legal counsel from his or her attorney in the 
dependency case to contest and appeal any such action taken by the court. 

(7) The rights and responsibilities of the parent as outlined on the 
Statement of Understanding. 

(C) The agency shall review each item on the Statement of Under- 
standing with the birth parent to be certain that the birth parent under- 
stands the meaning of each item. 

(D) The agency shall answer any questions the birth parent has about 
the meaning of any items. 

(c) When advising an alleged natural father of a child who is detained, 
a juvenile court dependent in out-of-home care, or the ward of a legal 
guardian, the agency shall inform the alleged natural father of: 

(1) The reason the agency considers him to be the alleged natural fa- 
ther and that he may: 

(A) File a petition with the juvenile court to establish paternity if he 
wishes to take parental responsibility for the child, 

1 . If the child is the subject of a guardianship established by the probate 
court, the petition is filed in the family court. 

(B) Deny paternity, 

(C) Waive his rights to further notice of the adoption proceedings, 

(D) Sign a relinquishment, or 

(E) Take no action. 

(2) His right to seek legal counsel to assist him in taking any of the ac- 
tions described in Section 35129.2(b)(1). 

(A) Upon his request, the agency shall refer him to legal resources, in- 
cluding: 

1. Attorney referral services, 

2. Legal aid offices, or 

3. Other known public legal assistance. 

(3) The possible availability of child welfare and other services to as- 
sist the parent in obtaining the resources and skills necessary to parent the 
child. 

(A) The availability of such services is determined by the child's juve- 
nile court status and the father's legal relationship to the child. 

(B) The alleged natural father shall be referred to the child's child wel- 
fare services social worker if he either; 

1. Wants more information regarding available services before decid- 
ing whether to relinquish the child, or 



2. Does not want to relinquish the child. 

(C) If the child is the subject of a guardianship estabhshed by the juve- 
nile court, the parent shall be referred to the child welfare services social 
worker or unit that would initiate an action to reestablish dependency 
pursuant to Welfare and Institutions Code Section 366.3(c). 

(D) If the child is the subject of a guardianship established by the pro- 
bate court, the parent shall be referred to services as specified in Section 
35129.1(b)(2). 

(4) Alternative forms of adoption, including a description of the full 
procedures and time frames involved in each type, as described in Sec- 
tion 35129.1(b)(4). 

(5) The agency's adoption plan for the child. 

(A) The agency shall determine which of the actions in Section 
35129.2(b)(1) the alleged natural father wishes to take. 

(B) Advise the father regarding the extent to which the agency will al- 
low his participation in the selection of the adoptive family. 

(6) The fact that the juvenile court may terminate his parental rights 
if he seeks to establish paternity or if he takes no action and that he has 
the right to seek legal counsel to contest and appeal any such action taken 
by the court. 

(7) The rights and responsibilities of the alleged natural father as out- 
lined on the Statement of Understanding. 

(C) The agency shall review each item on the Statement of Under- 
standing with the alleged natural father to be certain that he understands 
the meaning of each item. 

(D) The agency shall answer any questions the alleged natural father 
has about the meaning of the items. 

NOTE: Authority Cited: Sections 10553 and 10554, Welfare and histitutions 
Code; and Sections 8621, 8710 and 9202, Family Code. Reference: Sections 
1798.24(r) and (s). Civil Code; Sections 8608. 8700. 8701, 8702, 8703, 8704, 
8706, 8708, 8709, 8710, 8711, 8714.7, 9202, 9203, 9204 and 9206, Family Code; 
Section 10850(b), Welfare and Institutions Code; and Section 10439, Health and 
Safety Code. 

History 

1. New section filed 7-30-98 as an emergency; operative 8-1-98 (Register 98, 
No. 3 1 ). A Certificate of Compliance must be transmitted to OAL by 1 1-30-98 
or emergency language will be repealed by operation of law on the following 
day. 

2. New section refiled 1 1-24-98 as an emergency; operative 1 1-29-98 (Register 
98, No. 48). A Certificate of Compliance must be transmitted to OAL by 
3-29-99 or emergency language will be repealed by operation of law on the fol- 
lowing day. 

3. Certificate of Compliance as to 1 1-24-98 order transmitted to OAL 3-25-99 
and filed 5-3-99 (Register 99, No. 19). 

§ 35129.3. Information and Authorization. 

(a) In addition to the identifying and nonidentifying information pro- 
vided by the birth parents on the AD 67 and the AD 67A, the agency shall 
obtain the following information from other individuals or agencies: 

(1) Verification of the birth mother's marital history. 

(A) When verification of the dissolution of all marriages of the birth 
mother is not possible, the marriages preceding a verified divorce decree 
shall be assumed to have been validly dissolved. 

(2) Birth parent's medical background, including illnesses, diseases, 
or defects of a hereditary or genetic nature, as required by Family Code 
Section 8706, including, if available, the medical history of the birth par- 
ent's extended family. 

(3) Reports regarding the birth mother from the prenatal physician and 
the physician who delivered the child, or from the hospital in which the 
child was born, if available. The reports shall include the following: 

(A) Information about medications taken by the birth mother during 
pregnancy. 

(B) Information about complications of pregnancy or delivery. 

(4) Existing reports or evaluations regarding the birth parent from 
medical or mental health professionals and hospitals or institutions in 
which the birth parent has been an in-patient or out-patient. 

(5) If any documentation or oral report indicates that the birth parent 
may be of Indian ancestry, the agency shall obtain that information re- 
quired by Section 35357(a) before accepting the relinquishment. 
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(b) If the agency receives a report or evaluation that is illegible or the 
photocopy is unclear, the agency shall return it to the source with a re- 
quest for a clear, legible copy. 

(c) The agency shall document in the adoption case record and in the 
court report the reason(s) that the agency was unable to obtain any of the 
reports, documents, or information described in Section 35129.3(a). 

( 1 ) The agency shall indicate the name of any such report or documen- 
tation that was not obtained and the reason(s) that the information is not 
part of the child's medical report on the AD 512. 

(d) Tlie agency shall attempt to obtain the birth mother's and the birth 
father's authorization for the release of information prior to fulfilling the 
requirements of Section 35129.3(a). 

( 1 ) The agency shall use the AD 1 00 to obtain the birth parents' autho- 
rizations for the release of information pursuant to this section. 

(A) The agency shall indicate on the AD 100, in the space provided, 
that the prospective adoptive parents and the agency are authorized to re- 
ceive the information being sought. 

(2) On the AD 100, the agency shall advise the birth parent and the 
source to whom the authorization is to be sent of the following: 

(A) All nonidentifying information obtained from the source will be 
given to the prospective adoptive parents prior to the finalization of adop- 
tion. 

(B) All nonidentifying information obtained from the source will be 
given to the adoptive parents of an adoptee under age 1 8 and to the adult 
adoptee, upon written request, in post-adoption services. 

(C) No identifying information about either the child or his or her birth 
parents shall be disclosed to the adopting parents or the adult adoptee un- 
less permitted by law. 

NOTE: Authority Cited: Sections 10553 and 10554, Welfare and Institutions 
Code; Section 1530, Health and Safety Code: and Sections 8608(a) and 8621, 
Family Code. Reference: Sections 7600 et seq., 8706. 8715 and 9202, Family 
Code; Section 10553(e), Welfare and Institutions Code; and 25 U.S.C. 1901 etseq. 

History 

1. New section filed 7-30-98 as an emergency: operative 8-1-98 (Register 98, 
No. 3 1 ). A Certificate of Compliance must be transmitted to OAL by 1 1-30-98 
or emergency language will be repealed by operation of law on the following 
day. 

2. New section refiled 1 1-24-98 as an emergency; operative 1 1-29-98 (Register 
98, No. 48). A Certificate of Compliance must be transmitted to OAL by 
3-29-99 or emergency language will be repealed by operation of law on the fol- 
lowing day. 

3. Certificate of Compliance as to 1 1-24-98 order transmitted to OAL 3-25-99 
and filed 5-3-99 (Register 99, No. 19). 



Article 4. 



Prerequisites to Accepting a 
Relinquishment 



§ 351 30. Number of Interviews for Parents Considering 
Relinquishment. 

(a) The agency shall provide a minimum of two face-to-face inter- 
views with a parent who is considering rehnquishment and who resides 
in California. 

( 1 ) The required interviews shall be provided over a period of two or 
more days. 

(A) At least one interview shall be held after the birth of the child. 

(2) The agency shall provide the relinquishing parent with a sample 
copy of the relinquishment document and the Statement of Understand- 
ing at the first interview for his or her review. 

(3) During the interview, the agency shall explain to the parent the pur- 
pose of the agency and the services it provides. 

NOTE: Authority cited: Sections 10553 and 10554, Welfare and Institutions Code; 
and Section 8621, Family Code. Reference: Section 8700, Family Code. 

History 

1. Renumbering and amendment of former section 35129 to new section 35130 
filed 7-30-98 as an emergency; operative 8-1-98 (Register 98, No. 31). A Cer- 
tificate of Compliance must be transmitted to OAL by 1 1-30-98 or emergency 
language will be repealed by operation of law on the following day. 

2. Renumbering and amendment of former section 35129 to new section 35130 
refiled 1 1-24-98 as an emergency; operative 1 1-29-98 (Register 98, No. 48). 



A Certificate of Compliance must be transmitted to OAL by 3-29-99 or emer- 
gency language will be repealed by operation of law on the following day. 
3. New article 4 heading and Certificate of Compliance as to 11-24-98 order trans- 
mitted to OAL 3-25-99 and filed 5-3-99 (Register 99, No. 19). 

§ 35131 . Before Accepting Relinquishment for Children 
Under the ICWA. 

(a) Before accepting the parent's relinquishment of the child who com- 
es within the provisions of the ICWA, the agency shall: 

( 1 ) Provide birth parent services and advice as appropriate to the cate- 
gory of parent as described at Sections 35129, 35129.1, 35129.2, and 
35129.3. 

(2) Provide additional services as set forth at Section 35369. 
NOTE: Authority cited: Sections 10553and 10554, Welfare and Institutions Code; 
and Section 8621. Family Code. Reference: Section 8700, Family Code; and 25 
U.S.C. Sections 1901, 1902, 1903, 1911, 1912, 1913, 1914, 1915, 1916and 1917. 

History 

1. New section filed 3-3-90; operative 4-8-90 (Register 90, No. 13). 

2. Change without regulatory effect amending Note filed 8-2-9 1 pursuant to sec- 
tion Too, title 1, California Code of Regulations (Register 91, No. 52). 

3. Change without regulatory effect amending Note filed 3-27-95 pursuant to 
section 100, title 1, California Code of Regulations (Register 95, No. 13). 

4. Amendment of section heading and section filed 7-30-98 as an emergency; op- 
erafive 8-1-98 (Register 98, No. 31). A Certificate of Compliance must be 
transmitted to OAL by 1 1-30-98 or emergency language will be repealed by 
operation of law on the following day. 

5. Amendment of section heading and secfion refiled 1 1-24-98 as an emergency; 
operative 1 1-29-98 (Register 98, No. 48). A Certificate of Compliance must be 
transmitted to OAL by 3-29-99 or emergency language will be repealed by op- 
eration of law on the following day. 

6. Certificate of Compliance as to 1 1-24-98 order transmitted to OAL 3-25-99 
and filed .5-3-99 (Register 99, No. 19). 

§ 35133. Counseling Prior to Accepting the 
Relinquishment. 

NOTE: Authority cited: Sections 1 0553 and 10554, Welfare and InsfitutionsCode; 
and Section 8621, Family Code. Reference: Secfion 8700, Family Code. 

History 

1. New section filed 3-9-90; operative 4-8-90 (Register 90, No. 13). 

2. Change without regulatory effect amending Note filed 8-2-91 pursuant to sec- 
fion 100, fitle 1, California Code of Regulations (Register 91, No. 52). 

3. Change without regulatory effect amending Note filed 3-27-95 pursuant to 
section 100, fitle 1, California Code of Regulations (Register 95, No. 13). 

4. Repealer filed 7-30-98 as an emergency; operative 8-1-98 (Register 98, No. 
31). A Certificate of CompUance must be transmitted to OAL by 1 1-30-98 or 
emergency language will be repealed by operation of law on the following day. 

5. Repealer refiled 1 1-24-98 as an emergency; operafive 1 1-29-98 (Register 98, 
No. 48). A Certificate of Compliance must be transmitted to OAL by 3-29-99 
or emergency language will be repealed by operation of law on the following 
day. 

6. Certificate of Compliance as to 11-24-98 order transmitted to OAL 3-25-99 
and filed 5-3-99 (Register 99, No. 19). 

§ 35134. Category of Parent and Counseling Services. 

NOTE: Authority cited: Secfions 10553 and 1 0554, Welfare and Institutions Code; 
and Sections 8621, 8710 and 9202, Family Code. Reference: SecUons 1798.24(r) 
and (s). Civil Code: Sections 8608, 8700, 8701, 8702, 8703, 8704, 8706, 8708, 
8709, 8710, 8711, 9202, 9203, 9204 and 9206, Family Code; Section 10850(b), 
Welfare and Institutions Code; and Section 10439, Health and Safety Code. 

History 

1. New secfion filed 3-9-90; operafive 4-8-90 (Register 90, No. 13). 

2. Change without regulatory effect amending Note filed 8-2-91 pursuant to sec- 
fion 100, tide 1, California Code of Regulafions (Register 91, No. 52). 

3. Amendment of subsecfions (a)(8), (b)(7), (c)(3) and (e)(5) filed 9-8-93; opera- 
five 10-7-93 (Register 93, No. 37). 

4. Change without regulatory effect amending subsecfions (a)(2), (a)(5), (a)(7), 
(b)(2), (b)(3)-(b)(4)(C), (b)(4)(D)-(b)(6), (c)(2) and Note filed 3-27-95 pur- 
suant to secfion 100, title 1, CaHfomia Code of Regulafions (Register 95, No. 
13). 

5. Renumbering of former section 35134 to new section 35129. Ifiled 7-30-98 as 
an emergency; operative 8-1-98 (Register 98, No. 31). A Certificate of Com- 
pliance must be transmitted to OAL by 1 1-30-98 or emergency language will 
be repealed by operation of law on the following day. 

6. Renumbering of former section 35134 to new section 35129.1 refiled 1 1-24-98 
as an emergency; operafive 11-29-98 (Register 98, No. 48). A Certificate of 
Compliance must be transmitted to OAL by 3-29-99 or emergency language 
will be repealed by operation of law on the following day. 

7. Certificate of Compliance as to 1 1-24-98 order transmitted to OAL 3-25-99 
and filed 5-3-99 (Register 99, No. 19). 
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§ 35135. Agency Determinations Before Accepting a 
Relinquishment. 

(a) Before accepting the parent's relinquishment of a child for adop- 
tion, the agency shall determine and document in the case record: 

(1 ) That the parent has chosen the plan of adoption for the child and 
freely chooses to relinquish the child. 

(2) That the agency is able to place the child for adoption. 

(3) Whether the child is subject to the provisions of the ICWA. 

(A) If the child is .subject to the provisions of the ICWA, the agency 
shall inform the parents of the provisions of the ICWA as set forth in Sub- 
chapter 8. 

(B) (Reserved) 

(4) That the parent has received required services and advisement as 
appropriate to the category of parents as described in Sections 35129, 
35129.1, 35129.2, and 35129.3. 

(5) That the parent has the ability to understand the content, nature and 
effect of signing the relinquishment. 

(A) If the agency representative's observation or knowledge of the 
parent's history or current condition indicates that the parent may not 
have the ability to understand the content, nature, and effect of signing 
the relinquishment, the agency representative shall refer the parent to a 
licensed physician or to a licensed clinical psychologist for an evaluation 
of the parent's ability to understand prior to accepting the parent's signa- 
ture on the relinquishment. 

1 . An evaluation shall be required in at least the following circum- 
stances: 

a. The parent is receiving SSI/SSP for mental illness or developmental 
disability. 

b. The parent has received psychiatric treatment and/or medication for 
mental illness or disease within the past two years. 

2. The agency shall obtain a written authorization from the parent for 
release of the evaluation. 

NOTE: Authority cited: Sections 10553 and 10554, Welfare and Institutions Code; 
and Section 8621, Family Code. Reference: Section 8700, Family Code. 

History 

1. New section filed 3-9-90; operative 4-8-90. (Register 90, No. 13). 

2. Change without regulatory effect amending Note filed 8-2-91 pursuant to sec- 
tion fOO, title 1, California Code of Regulations (Register 91, No. 52). 

3. Change without regulatory effect amending Note filed 3-27-95 pursuant to 
section 100, title 1, California Code of Regulations (Register 95, No. 13). 

4. Amendment of section heading and section filed 7-30-98 as an emergency; op- 
erative 8-1-98 (Register 98, No. 31). A Certificate of Compliance must be 
transmitted to OAL by 1 1-30-98 or emergency language will be repealed by 
operation of law on the following day. 

5. Amendment of secdon heading and secdon refilled 1 1-24-98 as an emergency; 
operadve 1 1-29-98 (Register 98, No. 48). A Certificate of Compliance rnust be 
transmitted to OAL by 3-29-99 or emergency language will be repealed by op- 
eration of law on the following day. 

6. Certificate of Compliance as to 1 1-24-98 order transmitted to OAL 3-25-99 
and filed 5-3-99 (Register 99, No. 19). 



Article 5. Accepting the Relinquishment 

§ 35137. Accepting a Relinquishment After Evaluation. 

(a) The agency shall accept the relinquishment: 

(1) Only if the evaluation required at Section 35135(a)(5)(A) esta- 
blishes the parent's ability to understand the content, nature, and effect 
of signing the relinquishment. 

(2) No later than 30 days after the evaluation required at Section 
35135(a)(5)(A) is completed. 

(3) From a parent for whom the court has appointed a conservator only 
if the order of conservatorship specifically allows the parent to rehnquish 
his or her child for adoption and the evaluation required at Section 
35 1 35(a)(5)(A) establishes the parent's ability to understand the content, 
nature, and effect of relinquishing the child to the agency for adoption. 
NOTE: Authority cited: Secdons 10553 and 10554, Welfare and Insdtudons Code; 
and Section 8621, Family Code. Reference: Secdon 8700, Family Code. 



History 

1. New section filed 3-9-90; operative 4-8-90 (Register 90, No. 13). 

2. Change without regulatoiy effect amending NoTi-; filed 8-2-9 1 pursuant to sec- 
don Too, dtle 1, California Code of Regulations (Register 91, No. 52). 

3. Change without regulatory effect amending subsection (a)(3) and Ncrrn filed 
3-27-95 pursuant to section 100, tide 1 , California Code of Regulations (Regis- 
ter 95, No. 13). 

4. New article 5 heading filed 5-3-99; operadve 5-3-99 (Register 99, No. 19). 

§ 35139. Accepting the Relinquishment of a Newborn Not 
Subject to the ICWA. 

(a) (Reserved) 

(b) The agency shall accept a relinquishment from the parent of a child 
not subject to the ICWA only after the child is born. 

( 1) The agency shall accept the mother's relinquishment of a newborn 
only after she has been medically discharged from he hospital; unless the 
mother's hospitalization after delivery is extended beyond five days. 

(A) The agency shall be permitted to accept the mother's relinquish- 
ment of the newborn while the mother is hospitalized after obtaining a 
written statement from the attending physician that the mother is not suf- 
fering from a known physical or mental impairment which would pre- 
clude the mother's ability to relinquish the child for adoption. 

NOTE: Authority cited: Sections 10553 and 1 0554, Welfare and Institutions Code; 
and Secdon 8621, Family Code. Reference: Section 8700, Family Code. 

History 

1. New secdon filed 3-9-90; operative 4-8-90 (Register 90, No. 13). 

2. Change without regulatory effect amending Note filed 8-2-9 1 pursuant to sec- 
don 100, title 1, California Code of Regulations (Register 91 , No. 52). 

3. Change without regulatory effect amending Note filed 3-27-95 pursuant to 
secdon 100, title 1, California Code of Regulations (Register 95, No. 13). 

§ 35141. Filing Options for the Relinquishing Parent 

(a) The agency representative shall inform all parents: 

( 1 ) Of the time frame options for the filing of the signed relinquish- 
ment form with the department. 

(A) The parent shall be permitted to request that the signed relinquish- 
ment form be filed without a holding period. 

(B) The parent shall be permitted to have the signed relinquishment 
form held for a specified period of up to 30 days before the agency sub- 
mits it to the department for filing. 

(2) That the signed relinquishment form will be held more than 30 days 
if questions about the right of any other parent to the legal custody of the 
child have not been resolved. 

(A) The parent and the agency shall mutually agree in writing to the 
extended period. 

1 . The written agreement shall specify the time period the relinquish- 
ment form will be held and the reason for holding the form more than 30 
days. 

2. If the specific number of days cannot be stated in advance, the ex- 
tended period shall end with the resolution of all other parents' rights to 
the legal custody of the child as follows: 

(i) The agency shall inform the relinquishing parent in writing within 
three working days of the agency's knowledge of the resolution of the 
custody issues. 

(ii) The extended period shall end five working days after the date of 
the notice to the relinquishing parent. 

3. The written agreement to extend the holding period to more than 30 
days shall be signed by the parent and the agency's representative. 

(3) That the parent is permitted to revoke his or her relinquishment at 
any time prior to the expiration of any holding period and at any time be- 
fore the relinquishment form is filed by the department. 

(A) If the last day of any such holding period falls on a weekend or le- 
gal holiday, the agency shall permit the parent to revoke the relinquish- 
ment on the next working day following the weekend or holiday. 

(4) That the agency shall not place the child for adoption prior to the 
relinquishment form being filed by the department. 

Note: Authority cited: Sections 10553 and 10554, Welfare and Institutions Code; 
and Section 8621, Family Code. Reference: Section 8700, Family Code. 

History 
1. New secdon filed 3-9-90; operative 4-8-90 (Register 90, No. 13). 
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2. Change without regulatory effect amending NoTi- filed 8-2-91 pursuant to sec- 
tion Too, title 1, California Code of Regulations (Register 91. No. 52). 

3. Change without regulatory effect amending subsection (a)(3) and NoTt-; filed 
3-27-95 pursuant to section 1 00, title 1 , California Code of Regulations (Regis- 
ter 95. No. 13). 

§ 35142. Prerequisites to Relinquishment. 

NOTE; Authority cited: Sections 10553 and 10554. Welfare and Institutions Code. 
Reference: Sections 10553 and 10554, Welfare and Institutions Code. 

History 

1. Repealer of Article 3 (Sections 30613-30625) and new Article 3 (Sections 
30613-30625. not consecutive) filed 1 2-3-74; effective thirtieth day thereafter 
(Register 74. No. 49). Issuing agency: Department of Health. 

2. Renumbering of Secdon 30613 to Section 35142 filed 9-1-87; operative 
10-1-87. Ed. Note: The printing of this regulation was delayed due to necessary 
reformatting (Register 88. No. 50). For histoi7 of former Chapter 3, see Register 
88, No. 1. 

3. Repealer filed 3-9-90; operative 4-8-90 (Register 90, No. 13). 

4. Repealer of article 2 heading filed 7-30-98 as an emergency; operative 8-1-98 
(Register 98, No. 31 ). A Certificate of Compliance must be transmitted to OAL 
by 1 1-30-98 or emergency language will be repealed by operation of law on 
the following day. 

5. Repealer of article 2 heading refiled 11-24-98 as an emergency; operative 
1 1-29-98 (Register 98, No. 48). A Certificate of Compliance must be trans- 
mitted to OAL by 3-29-99 or emergency language will be repealed by opera- 
tion of law on the following day. 

6. Certificate of Compliance as to 1 1-24-98 order transmitted to OAL 3-25-99 
and filed 5-3-99 (Register 99, No. 19). 

§ 35143. Relinquishment Form Provided by the 
Department. 

(a) Providing all other requirements are met, the agency shall only ac- 
cept a relinquishment on forms provided by the department. 
NOTE: Authority cited: Sections 10553 and 10554, Welfare and Institufions Code; 
and Section 8621. Family Code. Reference: Section 8700, Family Code. 

History 

1. New section filed 3-9-90; operative 4-8-90 (Register 90, No. 13). 

2. Change without regulatory effect amending Note filed 8-2-9 1 pursuant to sec- 
tion 100. title 1, Cahfomia Code of Regulafions (Register 91, No. 52). 

3. Change without regulatory effect amending Note filed 3-27-95 pursuant to 
secfion 100, title 1, California Code of Regulafions (Register 95, No. 13). 

§ 351 44. Relinquishment — Content of Form. 

NOTE: Authority cited: Sections 10553 and 10554, Welfare and Institutions Code. 
Reference: Sections 10553 and 10554, Welfare and Institutions Code. 

History 

1 . Amendment filed 2-4-82; effective thirtieth day thereafter (Register 82, No. 6). 

2. Renumbering of Secfion 30615 to Secfion 35144 filed 9-1-87; operafive 
10-1-87. Ed. Note: The prinfingofthis regulation was delayed due to necessary 
reformatting (Register 88. No. 50). For history of former Chapter 3, see Register 
88, No. 1. " 

3. Repealer filed 3-9-90; operafive 4-8-90 (Register 90, No. 13). 

§ 35145. Identifying Information on the Relinquishment 
Document. 

(a) The relinquishment document shall provide for identification of: 

(1) The child's: 

(A) Name as identified on the birth certificate. 

1. Any discrepancy between the name of the child on the relinquish- 
ment form and on the birth certificate shall be clarified by an affidavit, 
signed by the authorized representative of the agency who accepted the 
relinquishment of the child. 

(i) The affidavit shall be filed with the court when the court report and 
relinquishment form are filed. 

(ii) A copy of the affidavit shall be sent to the department when the cer- 
tified copy of the relinquishment form is filed. 

(B) Sex. 

(C) Birthdate. 

(D) Place of birth. 

(2) The name of the relinquishing parent. 

(3) The agency's name, address, and telephone number. 

(4) The name or names of the person or persons with whom the relin- 
quishing parent intends that placement of the child for adoption be made 



by the agency, if the relinquishing parent chooses to name such person 
or persons. 

(A) If the relinquishing document does not provide for identification 
of the person or persons, the name or names shall be stated on the AD 922 
signed by the relinquishing parent and attached to the relinquishiTient 
document, in which case neither page alone shall constitute a valid relin- 
quishment. 

1 . A relinquishment document to which the AD 922 is attached shall 
include substantially the following statement: "This relinquishment doc- 
ument includes a second page that names the person or persons with 
whom I/we intend that the child be placed for adoption." 

(b) When the relinquishing parent does not name the person or persons 
with whoiTi he or she intends that placement of the child for adoption be 
made by the agency and the child is not subject to the Indian Child Wel- 
fare Act. the following relinquishment document shall be used for taking 
the relinquishment of: 

( 1 ) A Mother or Presumed Father not Denying Paternity: 

(A) In California and signing relinquishment in presence of agency ac- 
cepting relinquishment: AD 501. 

(B) In California and signing relinquishment in presence of an agency 
different from the one accepting the rehnquishment: AD 503. 

(C) Not in California and not signing before military officer: AD 
501 A. 

(D) Not in California and signing before military officer: AD 504. 

(2) A Presumed Father Denying Paternity: 

(A) In California and signing relinquishment in presence of agency ac- 
cepting relinquishment: AD 585. 

(B) In California and signing relinquishment in presence of an agency 
different from the one accepting the relinquishment: AD 583. 

(C) Not in California: AD 584. 

(3) An Alleged Father not Denying Paternity: 

(A) In California: AD 586. 

(B) Not in California and not signing before military officer: AD 591. 

(C) Not in California and signing before military officer: AD 593. 

(4) An Alleged Father Denying Paternity: AD 588. 

(5) An Alleged Father Waiving Right to Further Notice: AD 590. 

(c) When the relinquishing parent does not name the person or persons 
with whom he or she intends that placement of the child for adoption be 
made by the agency and the child is subject to the Indian Child Welfare 
Act, the following relinquishment document shall be used for talcing the 
relinquishment of: 

(1) A Mother or Presumed Father not Denying Paternity: 

(A) In California and signing relinquishment in presence of agency ac- 
cepting relinquishment: AB 864. 

(B) In California and signing relinquishment in presence of an agency 
different from the one accepting the relinquishment: AD 865. 

(C) Not in California: AD 863. 

(2) A Presumed Father Denying Paternity: 

(A) In California and signing relinquishment in presence of agency ac- 
cepting relinquishment: AD 866. 

(B) In California and signing relinquishment in presence of an agency 
different from the one accepting the relinquishment: AD 873. 

(C) Not in Cahfomia: AD 867. 

(3) An Alleged Father not Denying Paternity: 

(A) In California: AD 868. 

(B) Not in California: AD 862. 

(d) When the relinquishing parent names the person or persons with 
whom he or she intends that placement of the child for adoption be made 
by the agency the following relinquishment document shall be used for 
taking the relinquishment of. 

( 1 ) A Mother or Presumed Father not Denying Paternity and not Sub- 
ject to Indian Child Welfare Act: 

(A) In California and signing relinquishment in presence of agency ac- 
cepting relinquishment: AD 921. 

(2) An Alleged Father not Denying Paternity and not Subject to Indian 
Child Welfare Act: 
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(A) In California: AD 920. 

(3) An individual in all other relinquishment circumstances: The relin- 
quishment document listed in Sections 35 145(b) or (c) which is appropri- 
ate to the relinquishment parent's status and the AD 922. 
NOTIi: Authority cited: Sections 10553 and 10554, Welfare and Institutions Code; 
and Section 8621, Family Code. Reference; Section 8700, Family Code. 

History 

1. New section filed 3-9-90; operative 4-8-90 (Register 90, No. 13). 

2. Change without regulatory effect amending Noxr: filed 8-2-91 pursuant to sec- 
tion 100, title 1, California Code of Regulations (Register 91, No. 52). 

3. Repealer of subsection (b) and new subsections (a)(4)-(d)(3) filed 9-8-93; op- 
erative 10-7-93 (Register 93, No. 37). 

4. Change without regulatory effect amending section and Noth filed 3-27-95 
pursuant to secdon 1 00, title 1 , California Code of Regulations (Register 95, No. 
13). 

§ 351 46. Witnesses to the Relinquishment. 

NOTE: Authority cited: Sections 10553 and 10554, Welfare and Institutions Code. 
Reference: Sections 10553 and 10554, Welfare and Institutions Code. 

History 

1. Renumbering of Secdon 30617 to Section 35146 filed 9-1-87; operadve 
1 0-1-87. Ed. Note: The printing of this regulation was delayed due to necessary 
reformatting (Register 88, No. 50). For history of former Chapter 3, see Register 
88, No. 1. 

2. Repealer filed 3-9-90; operadve 4-8-90 (Register 90, No. 13). 

§ 35147. Statement of Understanding for the Parent Whose 
Child Is Not Subject to the ICWA. 

NOTE: Authority cited: Sections 10553 and 10554, Welfare and Insdtutions Code; 
and Sections 8621 and 9202, Family Code. Reference: Secdons 3010, 7500, 7501, 
7601, 7602, 7610, 761 1, 7612, 7630, 7631, 7632, 7633, 7634, 7660, 7661. 7662, 
7663, 7664, 7665, 8600, 8601, 8604, 8605, 8606, 8607, 8608, 8616, 8617, 8618, 
8700, 8701, 8702, 8703, 8704, 8706, 8707, 8708, 8709, 9201, 9202, 9203, 9204, 
9205 and 9206, Family Code; and Secdons 1798.24(r) and (s). Civil Code; Secdon 
621, Evidence Code; Sections 6408 and 6408.5, Probate Code; and Section 
16507.5, Welfare and Institutions Code. 

History 

1. New secdon filed 3-9-90; operadve 4-8-90 (Register 90, No. 13). 

2. Change without regulatory effect amending secdon filed 8-2-91 pursuant to 
section 100, dde 1, California Code of Regulations (Register 91, No. 52). 

3. Amendment filed 9-8-93; operadve 10-7-93 (Register 93, No. 37). 

4. Change without regulatory effect amending section and Note filed 3-27-95 
pursuant to section 1 00, title 1 , California Code of Regulations (Register 95, No. 
13). 

5. Renumbering of former secdon 35147 to new secdon 35152.1 filed 7-30-98 as 
an emergency; operadve 8-1-98 (Register 98, No. 31). A Certificate of Com- 
pliance must be transmitted to OAL by 1 1-30-98 or emergency language will 
be repealed by operation of law on the following day. 

6. Renumbering of former section 35 147 to new section 351 52.1 refiled 11-24-98 
as an emergency; operative 11-29-98 (Register 98, No. 48). A Certificate of 
Compliance must be transmitted to OAL by 3-29-99 or emergency language 
will be repealed by operadon of law on the following day. 

7. Certificate of Compliance as to 1 1-24-98 order transmitted to OAL 3-25-99 
and filed 5-3-99 (Register 99, No. 19). 

§ 35148. Statement of Understanding for the Parent Whose 
Child is Subject to the ICWA. 

NOTE: Authority cited: Secdons 10553 and 10554, Welfare and Institutions Code; 
and Sections 8621 and 9202, Family Code. Reference: Secdons 3010, 7601, 7602, 
7610, 7611, 7612, 7660, 7661, 7662, 7663, 7664, 7665, 8600, 8601, 8604, 8605, 
8606, 8608, 8616, 8617, 8618, 8619, 8700, 8701, 8702, 8704, 8706, 8708, 9100, 
920 1 , 9202, 9203, 9204, 9205 and 9206, Family Code; Secdons 1 798.24(r) and (s). 
Civil Code; Secdons 6408 and 6408.5, Probate Code; Secdon 621, Evidence 
Code; Secdon 16507.5, Welfare and Institudons Code; and 25 U.S.C. Secdons 
1901, 1902, 1903, 1911, 1912, 1913, 1914, 1915, 1916 and 1917. 

History 

1 . Amendment filed 2-4-82; effective thirtieth day thereafter (Register 82, No. 6). 

2. Renumbering of secdon 30621 to secdon 35148 filed 9-1-87; operadve 
10-1-87. Ed. 

3. Repealer and new section filed 3-9-90; operadve 4-8-90 (Register 90, No. 1 3) 
NOTE: The printing of this regulation was delayed due to necessary reformatting 
(Register 88, No. 50). For history of former chapter 3, see Register 88, No. 1. 

4. Change without regulatory effect amending section filed 8-2-91 pursuant to 
section 100, title 1, California Code of Regulations (Register 91, No. 52). 

5. Amendment filed 9-8-93; operative 10-7-93 (Register 93, No. 37). 

6. Change without regulatory effect amending section and Note filed 3-27-95 
pursuant to section 1 00, tide 1 , California Code of Regulations (Register 95, No. 
13). 



7. Renumbering of former section 35148 to new section 35152.2 filed 7-30-98 as 
an emergency; operative 8-1-98 (Register 98, No. 31). A Certificate of Com- 
pliance must be transmitted to OAL by 1 1-30-98 or emergency language will 
be repealed by operation of law on the following day. 

8. Renumbering of former section 35148 to new section 35152.2 refiled 1 1-24-98 
as an emergency; operative 1 1-29-98 (Register 98, No. 48). A Certificate of 
Compliance must be transmitted to OAL by 3-29-99 or emergency language 
will be repealed by operation of law on the following day. 

9. Certificate of Compliance as to 1 1-24-98 order transmitted to OAL .3-25-99 
and filed 5-3-99 (Register 99, No. 19). 

§ 35149. Accepting the Relinquishment Document. 

(a) The agency shall accept the parent's relinquishment document as 
follows: 

( 1 ) For parents of children who come within the provisions of the 
ICWA, additional requirements shall be followed in accordance with 
Subchapter 8, Articles 4 and 5. 

(A) (Reserved) 

(B) In requests for out-of-state relinquishments of Indian children, the 
agency shall include instnictions to accept the relinquishment in accor- 
dance with the requirements of the ICWA. 

(2) The relinquishment document shall be signed: 

(A) After the Statement of Understanding has been signed pursuant to 
Section 35149. 

(B) In the presence of the agency representative and two witnesses if 
signed in California. 

1. The witnesses shall be at least 18 years of age. 

(C) In the presence of an unauthorized child welfare services agency 
representative or before a notary public if accepted from out-of-state 
pursuant to Family Code Section 8700(c). 

(D) Pursuant to the provisions of Civil Code Section 1 183, if signed 
outside of the United States. 

(3) At the time the relinquishment document for adoption is signed, the 
agency shall: 

(A) Request the parent to read and sign the AD 908 pursuant to Family 
Code Section 8702. 

(B) Advise the parent of the provisions of Family Code Section 8701. 

(C) Accept the relinquishment by signing the acknowledgment por- 
tion of the relinquishment document. 

(D) Give the parent a copy of the completed relinquishment document. 
NOTE; Authority cited: Sections 10553 and 10554, Welfare and Institutions Code; 
and Section 8621, Family Code. Reference: Section 1183, Civil Code; Sections 
8700, 8701 and 8702, Family Code; and 25 U.S.C. Sections 1903(1) and 1913. 

History 

1. New section filed 3-9-90; operative 4-8-90 (Register 90, No. 13). 

2. Change without regulatory effect amending section filed 8-2-91 pursuant to 
section 100, tide 1, California Code of Regulations (Register 91, No. 52). 

3. Change without regulatory effect amending subsections (a)(2)(C), (a)(3)(A), 
(a)(3)(B) and Note filed 3-27-95 pursuant to section 100, title 1, California 
Code of Regulations (Register 95, No. 13). 

4. Amendment of section and NOTE filed 7-30-98 as an emergency; operative 
8-1-98 (Register 98, No. 31 ). A Certificate of Compliance must be transmitted 
to OAL by 1 1-30-98 or emergency language will be repealed by operation of 
law on the following day. 

5. Amendment of section and Note refiled 1 1-24-98 as an emergency; operative 
1 1-29-98 (Register 98, No. 48). A Certificate of Compliance must be trans- 
mitted to OAL by 3-29-99 or emergency language will be repealed by opera- 
tion of law on the following day. 

6. Certificate of Compliance as to 1 1-24-98 order, including renumbering of for- 
mer section 35149 to section 35151 and renumbering of former section 35151 
to section 35149, transmitted to OAL 3-25-99 and filed 5-3-99 (Register 99, 
No. 19). 

§ 35150. Taking of Relinquishment — Competency to Sign. 

NOTE: Authority cited: Sections 10553 and 10554, Welfare and Institutions Code. 
Reference: Sections 10553 and 10554, Welfare and Institutions Code. 

History 

1. Amendment of section heading filed 2-4-82; effective thirtieth day thereafter 
(Register 82, No. 6). 

2. Renumbering of Section 30623 to Section 35150 filed 9-1-87; operative 
10-1-87. Ed. Note: The printing of this regulation was delayed due to necessary 
reformatting (Register 88, No. 50). For history of former Chapter 3, see Register 
88,No. 1. 

3. Repealer filed 3-9-90; operative 4-8-90 (Register 90, No. 13). 
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Article 6. Accepting the Statement of 
Understanding 

§ 351 51 . Accepting the Statement of Understanding. 

(a) The agency shall accept the parent's Statement of Understanding 
as follows: 

( 1 ) For parents of children who come within the provisions of the 
ICWA, additional requirements shall be followed in accordance with 
Subchapter 8, Articles 4 and 5. 

(2) The agency shall obtain the parent's signature on the Statement of 
Understanding after he or she has: 

(A) Indicated his or her understanding of the relinquishment process 
by reading and initialing each explanatory statement on the Statement of 
Understanding form. 

(B) Indicated his or her preference regarding options for the filing of 
the relinquishment form. 

(3) The Statement of Understanding shall be signed: 

(A) In the presence of the agency representative and two witness if 
signed in California. 

1. The witnesses shall be at least 18 years of age. 

(B) In the presence of an authorized child welfare services agency rep- 
resentative or before a notary public, if signed out-of-state pursuant to 
Family Code Section 8700(c). 

(C) Pursuant to the provisions of Civil Code Section 11 83, if signed 
outside of the United States, 

(4) The agency shall give the parent the option of waiting a maximum 
of 14 calendar days before signing the relinquishment document. 

(A) The agency shall complete a new Statement of Understanding if 
the maximum of 14 calendar days has elapsed and the parent desires to 
sign the relinquishment document. 

(5) After the agency representative signs the Statement of Understand- 
ing, the representative shall give the parent a copy of the signed form. 
NOTE: Authority cited: Sections 10553 and 10554, Welfare and Institutions Code; 
and Section 8621, Family Code. Reference: Section 1183, Civil Code; Section 
8700(c), Family Code; and 25 U.S.C. Sections 1903(1) and 1913. 

History 

1 . New section filed 3-9-90; operative 4-8-90 (Register 90, No. 13). 

2. Change without regulatory effect amending subsection (a)(3)(B) and Note filed 
8-2-91 pursuant to section 100, title l,CalifomiaCodeof Regulations (Regis- 
ter 91, No. 52). 

3. Change without regulatory effect amending subsections (a)(2)-(a)(2)(B), 
(a)(3)(B), (a)(3)(C) and Note filed 3-27-95 pursuant to section 100, title 1, Cal- 
ifornia Code of Regulations (Register 95, No. 13). 

4. Amendment of section and Note filed 7-30-98 as an emergency; operative 
8-1-98 (Register 98, No. 3 1). A Certificate of Compliance must be transmitted 
to OAL by 1 1-30-98 or emergency language will be repealed by operation of 
law on the following day. 

5. Amendment of section and Note refiled 1 1-24-98 as an emergency; operative 
11-29-98 (Register 98, No. 48). A Certificate of Compliance must be trans- 
mitted to OAL by 3-29-99 or emergency language will be repealed by opera- 
tion of law on the following day. 

6. New article 6 heading and Certificate of Compliance as to 1 1-24-98 order, in- 
cluding renumbering of former section 35151 to section 35149 and renumber- 
ing of former section 35 1 49 to secfion 35151, transmitted to OAL 3-25-99 and 
filed 5-3-99 (Register 99, No. 19). 

§ 35152. Relinquishment Not Possible by Some Parents 
with History of Mental Illness or Mental 
Deficiency. 

NOTE; Authority cited: Secfions 10553 and 10554, Welfare and Institutions Code. 
Reference: Secfions 10553 and 10554, Welfare and Insfitutions Code. 

History 

1. New section filed 4-19-78; effective thirtieth day thereafter (Register 78, No. 
16). 

2. Renumbering of Secfion 30624 to Section 30625 and renumbering of former 
Section 30625 to Section 30624 filed 2^-82; effecfive thirtieth day thereafter 
(Register 82, No. 6). 

3. Renumbering of Section 30624 to Section 35152 filed 9-1-87; operafive 
10-1-87. Ed. Note: The printing of this regulafion was delayed due to necessary 
reformatting (Register 88, No. 50). For history of former Chapter 3, see Register 
88, No. 1. 



4. Repealer filed 3-9-90; operative 4-8-90 (Register 90, No. 13). 

§ 351 52.1 . Statement of Understanding for the Parent 
Whose Child Is Not Subject to the ICWA. 

(a) (Reserved) 

(b) In addition to the filing options described in Section 35141, the 
Statement of Understanding shall contain statements which summarize 
the following: 

( 1 ) For a mother or a presumed father of the child who is not detained, 
a juvenile court dependent in out-of-home care, or the ward of legal 
guardian: 

(A) (Reserved) 

(B) The parent has the right to seek legal counsel to assist in the relin- 
quishment process and the agency can refer the parent to public legal as- 
sistance in the community. 

(C) The agency shall tell the parent its plan for the adoption of the 
child. 

(D) The parent may talk about the plan to relinquish the child with oth- 
er professionals and with family and friends. 

(E) Even if the presumed father states orally or in writing he is not the 
parent of the child, he is a presumed father under the law and he has legal 
rights and responsibilities with respect to the child. 

(F) Relinquishment means the parent who relinquishes will no longer 
be the child's legal parent. 

(G) The parent may obtain other services to assist with finance, em- 
ployment, education, housing, temporary child care, and health matters 
if uncertain about relinquishing the child. 

1 . The agency will make a referral to the appropriate resource. 

(H) The parent has considered the reasons for relinquishing or not re- 
linquishing the child and has decided relinquishing the child to the 
agency for adoption is in the best interest of the child. 

(I) A parent who relinquishes a child gives up the care, custody and 
control of the child to the adoption agency. 

1 . If the parent signs a relinquishment document that does not name 
the adopting parents, the parent gives up the right to select adoptive par- 
ents and the adoption agency shall make the final decision regarding who 
will adopt the child. 

2. If the parent signs a relinquishment document that names the adopt- 
ing parents, the parent has the rights and responsibilities specified in Sub- 
divisions (e), (f) and (g) of Family Code Section 8700. 

(J) The adopting parent or parents, the birth relatives, including the 
birth parent or parents, and the child, if age 12 or older, may enter into 
an enforceable written agreement to permit continuing contact between 
the birth relatives, including the birth parent or parents, and the child if: 

1 . The child is to be adopted by birth relatives, and 

2. The court approves the agreement. 

(K) The parent who chooses not to relinquish the child may arrange for 
the child's adoption by independently choosing adoptive parents, plac- 
ing the child with them, and consenting to their adoption of the child. 

(L) Relinquishment terminates the parent's rights to the custody, ser- 
vices, and earnings of the child. 

(M) Relinquishment terminates the parent's responsibility for the care 
of the child. 

(N) Adoption terminates any inheritance from the parents or blood rel- 
atives to the child unless they make specific provision for the child by will 
or by trust; the child legally inherits from his or her adoptive family. 

(O) The parent may revoke the signed relinquishment during any hold- 
ing period and before it is filed by the department and the agency will re- 
turn the child to his or her custody. 

1 . Under normal circumstances, the child will be given to the parent 
within three working days, and in no case shall it require more than seven 
calendar days. 

2. The rights and responsibilities as the child's parent continue unless 
terminated by other legal action. 

3. If return of the child would place the child in imminent danger of 
neglect, cruelty, depravity, or physical abuse, the agency shall make an 
immediate referral to the county's children's protective services agency. 
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a. The agency shall inform the parent in writing a referral has been 
made to the county's child protective services agency. 

(P) A relinquishment shall be final when it is filed and acknowledged 
by the department and, except when the adopting parent is named on the 
relinquishment document and the adoption is not completed as described 
in Section 35152.I(b)(l)(I)2., may be rescinded only if the agency 
agrees. 

1. If the decision is to not rescind, the agency shall inform the parent 
in writing of the reasons for its decision. 

2. If the decision is to rescind, the rights and responsibilities as the 
child's parent continue unless terminated by other legal action. 

a. Under normal circumstances, the child will be given to the parent 
within three working days, and in no case shall it require more than seven 
calendar days. 

(Q) If the child is a juvenile court dependent or the subject of a petition 
for juvenile court jurisdiction, the agency is required to follow the notice 
requirements of Family Code Section 870()(h). 

(R) The agency is required to give the parent all known information 
about the status of the child's adoption including whether the child has 
been placed for adoption, the approximate date the adoption was com- 
pleted and, if the adoption was not completed or was vacated for any rea- 
son, whether adoptive placement of the child is again being considered. 

1 . The parent must keep the agency informed of his or her current 
whereabouts if he or she wants to know when the child is placed in an 
adoptive home and when the child is legally adopted. 

(S) After the child has been legally adopted, the agency may not return 
the child to the parent. 

(T) The agency may not release any identifying information about the 
parent unless: 

1 . The welfare of the child requires the release of information to certain 
agencies as specified in law relating to the adoption petition, or 

2. The adult adoptee and birth parent both sign written consents to ar- 
range contact between these persons in accordance with Family Code 
Section 9204, or 

3. The adoptee who has reached the age of 21 has requested the identity 
of his or her birth parent and his or her most current address as indicated 
in the agency ' s records if the birth parent has indicated consent to the dis- 
closure in writing in accordance with Family Code Section 9203, or 

4. The birth parent of an adopted person who has reached the age of 
21 has requested the adopted name of the adoptee and most current ad- 
dress as shown in the agency's records if the adult adoptee has indicated 
consent to the disclosure in writing in accordance with Family Code Sec- 
tion 9203, or 

5. The adoptive parent of an adopted person under 21 years of age has 
requested the identity of the birth parent and his or her most current ad- 
dress as shown in the agency's records if there is a finding by the agency 
a necessity or other extraordinary circumstance justifies the disclosure in 
accordance with Family Code Section 9203. 

(U) The law permits the court to release identifying information from 
the court adoption file after considering the reasons for the request. 

(V) Within five years of the granting of the adoption in court the parent 
shall have the right to petition the court to set aside the adoption if the re- 
linquishment is obtained through fraud. 

(W) The provisions of Section 35130 regarding two face-to-face in- 
terviews, the dates the interviews were held and that a copy of the State- 
ment of Understanding and the Relinquishment Document were given to 
the relinquishing parent at the first interview. 

(X) The AD 885 is the Statement of Understanding for a mother or pre- 
sumed father of the child who is not detained, a juvenile court dependent 
in out-of-home care, or the ward of a legal guardian and who is not sub- 
ject to the provisions of the ICWA. 

(2) For an alleged natural father of the child who is not detained, ajuve- 
nile court dependent in out-of-home care, or the ward of a legal guard- 
ian: 

(A) (Reserved) 



(B) He has the right to seek legal counsel to assist him in the relinquish- 
ment process and the agency can refer him to public legal assistance in 
the community. 

(C) He has been told why he is considered to be the alleged natural fa- 
ther of the child and he can deny paternity, waive his rights to further no- 
tice of the adoption proceedings, sign a relinquishment, or file a petition 
to establish the father and child relationship. 

(D) The agency shall tell him its plan for the adoption of the child. 

(E) He may talk about the plan to relinquish the child with other profes- 
sionals and with family and friends. 

(F) Relinquishment means the parent who relinquishes will no longer 
be the child's legal parent. 

(G) He has considered the reasons for relinquishing or not relinquish- 
ing the child and has decided relinquishing the child to the agency for 
adoption is in the best interest of the child. 

(H) When he relinquishes a child, he gives up the care, custody, and 
control of the child to the adoption agency. 

1 . If he signs a relinquishment document that does not name the adopt- 
ing parents, he gives up the right to select adoptive parents and the adop- 
tion agency shall make the final decision regarding who will adopt the 
child. 

2. If he signs a relinquishment document that names the adopting par- 
ents, he has the rights and responsibilities specified in Subdivisions (e), 
(0, and (g) of Family Code Section 8700. 

(I) The adopting parent or parents, the birth relatives, including the 
birth parent or parents, and the child, if age 1 2 or older, may enter into 
an enforceable written agreement to permit continuing contact between 
the birth relatives, including the birth pai'ent or parents, and the child if: 

(1) The child is to be adopted by birth relatives, and 

(2) The court approves the agreement. 

(J) The relinquishment terminates his rights to the custody, services, 
and earnings of the child. 

(K) Relinquishment terminates his responsibility for the care of the 
child. 

(L) Adoption terminates any inheritance from the parents or blood rel- 
atives of the child unless they make specific provision for the child by 
will or by trust; the child legally inherits from his or her adoptive family. 

(M) If he does not relinquish the child to the adoption agency, the 
agency may petition the court to terminate his parental rights. 

1. He has the right to seek legal counsel to assist him and the agency 
can refer him to public legal assistance in the community. 

(N) He may revoke the signed relinquishment during any holding peri- 
od and before it is filed by the department. 

1. The rights and responsibilities as the child's alleged natural father 
continue unless terminated by other legal action. 

(O) A relinquishment shall be final when it is filed and acknowledged 
by the department and, except when the adopting parent is named on the 
relinquishment document and the adoption is not completed as described 
in Section 35152. l(b)(2)(H)(2)., may be rescinded only if the agency 
agrees. 

1 . If the decision is to not rescind, the agency shall inform him in writ- 
ing of the reasons for its decision. 

2. If the decision is to rescind, he will have to establish the father and 
child relationship in court if he wishes to parent the child. 

(P) If the child is a dependent of the juvenile court or the subject of a 
petition for juvenile court jurisdiction, the agency is required to follow 
the notice requirements of Family Code Section 8700(h). 

(Q) The agency is required to give him all known information about 
the status of the child's adoption including whether the child has been 
placed for adoption, the approximate date the adoption was completed 
and, if the adoption was not completed or was vacated for any reason, 
whether adoptive placement of the child is again being considered. 
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1. He must keep the agency informed of his current whereabouts if he 
wants to know when the child is placed in an adoptive home and when 
the child is legally adopted. 

(R) After the child has been legally adopted, the agency may not return 
the child. 

(S) The agency may not release any identifying information about him 
unless: 

1 . The welfare of the child requires the release of information to certain 
agencies as specified in law relating to the adoption petition, or 

2. The adult adoptee and he both sign written consents to arrange con- 
tact between them in accordance with Family Code Section 9204, or 

3. The adoptee who has reached the age of 21 has requested the identity 
of his or her birth parent and his or her most current address as indicated 
in the agency's records if the birth parent has indicated consent to the dis- 
closure in writing in accordance with Family Code Section 9203, or 

4. The birth parent of an adopted person who has reached the age of 
21 has requested the adopted name of the adoptee and most current ad- 
dress as shown in the agency's records if the adult adoptee has indicated 
consent to the disclosure in writing in accordance with Family Code Sec- 
tion 9203. or 

5. The adoptive parents of an adopted person under 21 years of age has 
requested the identity of the birth parent and his or her most current ad- 
dress as shown in the agency's records if there is a finding by the agency 
a necessity or other extraordinary circumstance justifies the disclosure in 
accordance with Family Code Section 9203. 

(T) The law permits the court to release identifying information from 
the court adoption file after considering the reasons for the request. 

(U) Within five years of the granting of the adoption in court the parent 
shall have the right to petition the court to set aside the adoption if the re- 
linquishment is obtained through fraud. 

(V) The provisions of Section 35 1 30 regarding two face-to-face inter- 
views, the dates the interviews were held and that a copy of the Statement 
of Understanding and the Relinquishment Document were given to the 
relinquishing parent at the first interview. 

(W) He may take court action to establish the father and child relation- 
ship and request the right to physical custody of the child. 

1 . He has the right to seek legal counsel to assist in establishing the fa- 
ther and child relationship and in obtaining the right to physical custody 
of the child and the adoption agency can refer him to public legal assis- 
tance in the community. 

(X) If he is successful in establishing the father and child relationship 
and obtaining the right to physical custody of the child, he may obtain 
other services to assist with finance, employment, education, housing, 
temporary child care, and health matters. 

1 . The agency will make a referral to the appropriate resource. 

(Y) If he estabUshes the father and child relationship in court and ob- 
tains the right to physical custody of the child and chooses not to relin- 
quish the child to the agency he may arrange for the child's adoption in- 
dependently by choosing adoptive parents, placing the child with them 
and consenting to their adoption of the child. 

(Z) If he has established the father and child relationship and has been 
granted the right to physical custody of the child in court, the agency shall 
give him the child pursuant to the court order. 

1 . Under normal circumstances the child will be given to him within 
three working days and in no case shall it require more than seven calen- 
dar days. 

2. If the return of the child will place the child in imminent danger of 
neglect, cruelty, depravity, or physical abuse the agency shall make an 
immediate referral to the county's children's protective services. 

a. The agency shall inform the parent in writing that a referral has been 
made to the county's child protective services agency. 

(AA) The AD 885C is the Statement of Understanding for an alleged 
natural father of the child who is not detained, a juvenile court dependent 
in out-of-home care, or the ward of a legal guardian and who is not sub- 
ject to the provisions of the ICWA. 



(3) For a mother or a presumed father of the child who is detained, a 
juvenile court dependent in out-of-home care, or the ward of a legal 
guardian: 

(A) (Reserved) 

(B) The parent has the right to seek legal counsel to assist in the relin- 
quishment process from the attorney representing him or her in the de- 
pendency case. 

(C) The agency shall tell the parent its plan for the adoption of the 
child. 

(D) The parent may talk about the plan to relinquish the child with oth- 
er professionals and with family and friends. 

(E) Even if the presumed father states orally or in writing he is not the 
parent of the child, he is a presumed father under the law and he has legal 
rights and responsibilities with respect to the child. 

(F) Relinquishment means the parent who relinquishes will no longer 
be the child's legal parent. 

(G) The parent has considered the reasons for relinquishing or not re- 
linquishing the child and has decided relinquishing the child to the 
agency for adoption is in the best interest of the child. 

(H) A parent who relinquishes a child gives up the care, custody and 
control of the child to the adoption agency. 

1 . If the parent signs a reHnquishment document that does not name 
the adopting parents, the parent gives up the right to select adoptive par- 
ents and the adoption agency shall make the final decision regarding who 
will adopt the child. 

2. If the parent signs a relinquishment document that names the adopt- 
ing parents, the parent has the rights and responsibility specified in Sub- 
division (e), (f), and (g) of Family Code Section 8700. 

(I) The adopfing parent or parents, the birth relatives, including the 
birth parent or parents, and the child, if age 12 or older, may enter into 
an enforceable written agreement to permit continuing contact between 
the birth relatives, including the birth parent or parents, and the child if: 

1 . The child is to be adopted by birth relafives, and 

2. The court approves the agreement. 

(J) Relinquishment terminates the parent's rights to the custody, ser- 
vices, and earnings of the child. 

(K) Relinquishment terminates the parent's responsibility for the care 
of the child. 

(L) Adoption terminates any inheritance from the parents or blood rel- 
atives to the child unless they make specific provision for the child by will 
or by trust; the child legally inherits from his or her adopfive family. 

(M) The parent may revoke the signed relinquishment during any 
holding period and before it is filed by the department. 

1. The rights and responsibilities as the child's parent continue unless 
terminated by other legal action. 

2. The child will remain a juvenile court dependent and any terms and/ 
or conditions which result from the child's status as a juvenile court de- 
pendent remain in effect. 

a. The agency shall immediately notify the county welfare department. 

(N) A relinquishment shall be final when it is filed and acknowledged 
by the department and, except when the adopting parent is named on the 
relinquishment document and the adoption is not completed as described 
in Section 35152.1(b)(3)(H)2., may be rescinded only if the agency 
agrees. 

1 . If the decision is to not rescind, the agency shall inform the parent 
in writing of the reasons for its decision. 

2. If the decision is to rescind, the child will remain a juvenile court 
dependent and any terms and/or conditions which result from the child's 
status as a juvenile court dependent remain in effect. 

a. The agency shall immediately nodfy the county welfare department. 

(Q) The agency is required to follow the nofice requirements of Family 
Code Section 8700(h). 

(P) The agency is required to give the parent all known information 
about the status of the child's adoption including whether the child has 
been placed for adoption, the approximate date the adoption was com- 
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plcted and, if the adoption was not completed or was vacated for any rea- 
son, whether adoptive placement of the child is again being considered. 

1. The parent must keep the agency informed of his or her current 
whereabouts if he or she wants to know when the child is placed in an 
adoptive home and when the child is legally adopted. 

(Q) After the child has been legally adopted, the agency may not return 
the child to the parent. 

(R) The agency may not release any identifying information about the 
parent unless: 

1 . The welfare of the child requires the release of information to certain 
agencies as specified in law relating to any adoption petition, or 

2. The adult adoptee and birth parent both sign written consents to ar- 
range contact between these persons in accordance with Family Code 
Section 9204, or 

3. The adoptee who has reached the age of 2 1 has requested the identity 
of his or her birth parent and his/her most current address as indicated in 
the agency's records if the birth parent has indicated consent to the dis- 
closure in writing in accordance with Family Code Section 9203, or 

4. The birth parent of an adopted person who has reached the age of 
21 has requested the adopted name of the adoptee and most current ad- 
dress as shown in the agency's records if the adult adoptee has indicated 
consent to the disclosure in writing in accordance with Family Code Sec- 
tion 9203, or 

5. The adoptive parent of an adopted person under 21 years of age has 
requested the identify of the birth parent and his or her most current ad- 
dress as shown in the agency's records if there is a finding by the agency 
a necessity or other extraordinary circumstance justifies the disclosure in 
accordance with Family Code Section 9203. 

(S) The law permits the court to release identifying information from 
the court adoption file after considering the reasons for the request. 

(T) Within five years of the granting of the adoption in court the parent 
shall have the right to petition the court to set aside the adoption if the re- 
linquishment is obtained through fraud. 

(U) The provisions of Section 35130 regarding two face-to-face inter- 
views, the dates the interviews were held and that a copy of the Statement 
of Understanding and the Relinquishment Document were given to the 
relinquishing parent at the first interview. 

(V) If the parent does not want his or her child to be adopted or needs 
more information about the child's status or available child welfare ser- 
vices, he or she should not sign the relinquishment document but should 
consult the child welfare services social worker and his or her attorney 
regarding steps to take to regain custody of the child. 

1. If the parent is successful in regaining custody of the child, the par- 
ent may obtain other services to assist with finance, employment, educa- 
tion, housing, temporary child care, and health matters. 

2. A parent who has regained custody of a child who is a dependent of 
the court may, after regaining custody, voluntarily place the child for an 
agency or an independent adoption. 

(W) If the child is living with a legal guardian and the parent does not 
have an attorney appointed by the juvenile court, the adoption agency 
shall refer the parent to public assistance in the community. 

(X) If the child is living with a legal guardian and the child does not 
have a child welfare services social worker, the adoption agency shall re- 
fer the parent to community services which may assist him or her with 
financial, employment, educational, housing, temporary child care and 
health care needs. 

(Y) The AD 885A is the Statement of Understanding for a mother or 
presumed father of the child who is detained, a juvenile court dependent 
in out-of-home care, or the ward of a legal guardian and who is not sub- 
ject to the provisions of the ICWA. 

(4) For an alleged natural father of the child who is detained, a juvenile 
court dependent in out-of-home care, or the ward of a legal guardian: 

(B) He has the right to seek legal counsel to assist him in the relinquish- 
ment process. 



1 . If he has a court appointed attorney representing him in the juvenile 
court proceedings, that attorney may be able to assist him in the relin- 
quishment process. 

2. If he does not have attorney representation, the agency can refer him 
to public legal assistance in the community. 

(C) He has been told why he is considered to be the alleged natural fa- 
ther of the child and that he can deny paternity, waive his rights to further 
notice of the adoption proceedings, sign a relinquishment, or file a peti- 
tion in the juvenile court to establish the father and child relationship. 

(D) The agency shall tell him its plan for the adoption of the child. 

(E) He may talk about the plan to relinquish the child with other profes- 
sionals and with family and friends. 

(F) Relinquishment means the parent who relinquishes will no longer 
be the child's legal parent. 

(G) He has considered the reasons for relinquishing or not relinquish- 
ing the child and has decided relinquishing the child to the agency for 
adoption is in the best interest of the child. 

(H) When he relinquishes a child, he gives up the care, custody, and 
control of the child to the adoption agency. 

1 . If he signs a relinquishment document that does not name the adopt- 
ing parents, he gives up the right to select adoptive parents and the adop- 
tion agency shall make the final decision regarding who will adopt the 
child. 

2. If he signs a relinquishment document that names the adopting par- 
ents, he has the rights and responsibilities specified in Subdivisions (e), 
(f), and (g) of Family Code Section 8700. 

(I) The adopting parent or parents, the birth relatives, including the 
birth parent or parents, and the child, if age 12 or older, may enter into 
an enforceable written agreement to permit continuing contact between 
the birth relatives, including the birth parent or parents, and the child if: 

(1) The child is to be adopted by birth relatives, and 

(2) The court approves the agreement. 

(J) Relinquishment terminates his rights to the custody, services, and 
earnings of the child. 

(K) Relinquishment terminates his responsibility for the care of the 
child. 

(L) Adoption terminates any inheritance from the parents or blood rel- 
atives of the child unless they make specific provision for the child by 
will or by trust; the child legally inherits from his adoptive family. 

(M) If he does not relinquish the child to the adoption agency, the juve- 
nile court may terminate his parental rights. 

1 . He has the right to seek legal counsel to assist him and the agency 
can refer him to public legal assistance in the community. 

(N) He may revoke the signed relinquishment during any holding peri- 
od and before it is filed by the department. 

1. The rights and responsibilities as the child's alleged natural father 
continue unless terminated by other legal action. 

2. The child will remain a juvenile court dependent and any terms and/ 
or conditions which result from the child's status as a juvenile court de- 
pendent remain in effect. 

a. The agency shall immediately notify the county welfare department. 

(O) A relinquishment shall be final when it is filed and acknowledged 
by the department and, except when the adopting parent is named on the 
relinquishment document and the adoption is not completed as described 
in Section 35152. l(b)(4)(H)2., may be rescinded only if the agency 
agrees. 

1 . If the decision is not to rescind, the agency shall inform him in writ- 
ing of the reasons for its decision. 

2. If the decision is to rescind, he will have to establish the father and 
child relationship in juvenile court if he wishes to parent the child. 

a. The agency shall immediately notify the county welfare department. 
(P) The agency is required to follow the notice requirements of Family 
Code Section 8700(h). 
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(Q) The agency is required to give liim all known information about 
the status of the child's adoption including whether the child has been 
placed for adoption, the approximate date the adoption was completed 
and, if the adoption was not completed or was vacated for any reason, 
whether adoptive placement of the child is again being considered. 

1. He must keep the agency informed of his current whereabouts if he 
wants to know when the child is placed in an adoptive home and when 
the child is legally adopted. 

(R) After the child has been legally adopted, the agency may not return 
the child. 

(S) The agency may not release any identifying information about the 
parent unless; 

1 . The welfare of the child requires the release of information to certain 
agencies as specified in law relating to any adoption petition, or 

2. The adult adoptee and he both sign written consents to arrange con- 
tact between them in accordance with Family Code Section 9204, or 

3. The adoptee who has reached the age of 2 1 has requested the identity 
of his or her birth parent and his or her most current address as indicated 
in the agency' s records if the birth parent has indicated consent to the dis- 
closure in writing in accordance with Family Code Section 9203, or 

4. The birth parent of an adopted person who has reached the age of 
2 1 has requested the adopted name of the adoptee and most current ad- 
dress as shown in the agency's records if the adult adoptee has indicated 
consent to the disclosure in writing in accordance with Family Code Sec- 
tion 9203, or 

5. The adoptive parent of an adopted person under 2 1 years of age has 
requested the identity of the birth parent and his or her most current ad- 
dress as shown in the agency's records if there is a finding by the agency 
a necessity or other extraordinary circumstance justifies the disclosure in 
accordance with Family Code Section 9203. 

(T) The law permits the court to release identifying information from 
the court adoption file after considering the reasons for the request. 

(U) Within five years of the granting of the adoption in court the parent 
shall have the right to petition the court to set aside the adoption if the re- 
linquishment is obtained through fraud. 

(V) The provisions of Section 35130 regarding two face-to-face inter- 
views, the dates the interviews were held and that a copy of the Statement 
of Understanding and the Relinquishment Document were given to the 
relinquishing parent at the first interview. 

(W) If he does not want his child to be adopted or needs more informa- 
tion about the child's status or available child welfare services, he or she 
should not sign the relinquishment document but should consult the child 
welfare services social worker and his attorney regarding steps to take to 
regain custody of the child. 

1. If he is successful in gaining custody of the child, the parent may 
obtain other services to assist with finance, employment, education, 
housing, temporary child care, and health matters. 

2. A parent who has gained custody of a child who is a dependent of 
the court may, after gaining custody, voluntarily place the child for an 
agency or an independent adoption. 

3. If the child is living with a legal guardian and the child does not have 
a child welfare services social worker, the adoption agency can refer the 
parent to community services which may assist him or her with finance, 
employment, education, housing, temporary child care and health care 
needs. 

(X) The AD 885D is the Statement of Understanding for an alleged 
natural father of the child who is not detained, a juvenile court dependent 
in out-of-home care, or the ward of a legal guardian and who is not sub- 
ject to the provisions of the ICWA. 

NOTE; Authority cited: Sections 10553 and 10554, Welfare and Institutions Code; 
and Sections 8621 and 9202, Family Code. Reference: Sections 3010, 7500, 7501 , 
7601. 7602, 7610, 7611, 7612, 7630, 7631, 7632, 7633, 7634, 7660, 7661, 7662, 
7663, 7664, 7665, 8600, 8601, 8604 8605, 8606, 8607, 8608, 8616, 8617, 8618, 
8700, 8701, 8702, 8703, 8704, 8706, 8707, 8708, 8709, 8714.7, 9201, 9202, 9203, 
9204, 9205 and 9206, Family Code; and Sections 1798.24(r) and (s). Civil Code; 
Section 621, Evidence Code; Sections 6408 and 6408.5, Probate Code; and Sec- 
tions 316.2 and 16507.5, Welfare and Institutions Code. 



History 

1. New article 5 (sections 35152.1-35152.2) and renumbering and amendment of 
former section 35147 to new section 35152.1 filed 7-30-98 as an emergency; 
operative 8-1-98 (Register 98, No. 31). A Certificate of Compliance must be 
transmitted to OAL by 1 1-30-98 or emergency language will be repealed by 
operation of law on the following day. 

2. New article 5 (sections 35 1 52. 1 and 35 1 52.2) and renumbering and amendment 
of former section 35147 to new section 35152.1 refiled 1 1-24-98 as an emer- 
gency; operative 11-29-98 (Register 98, No. 48). A Certificate of Compliance 
must be transmitted to OAL by 3-29-99 or emergency language will be re- 
pealed by operation of law on the following day. 

3. Repealer of article 5 headine and Certificate of Compliance as to 1 1-24-98 or- 
der transmitted to OAL 3-2V99 and filed 5-3-99 (Register 99, No. 19). 

§ 35152.2. Statement of Understanding for the Parent 
Whose Child is Subject to the ICWA. 

(a) (Reserved) 

(b) In addition to the filing options described in Section 35141, the 
Statement of Understanding shall contain statements which summarize 
the following: 

( 1 ) For a mother or a presumed father of the child who is not detained, 
a juvenile court dependent in out-of-home care, or the ward of a legal 
guardian and who is subject to the provisions of the ICWA: 

(A) (Reserved) 

(B) The parent has the right to seek legal counsel to assist in the relin- 
quishment process and the agency can refer the parent to public legal as- 
sistance in the community. 

(C) Because the child has been determined to be an Indian child, the 
requirements of the ICWA will apply to the taking of the relinquishment 
and the adoption of the child. 

(D) The agency shall tell the parent its plan for the adoption of the 
child. 

(E) The parent may talk about the plan to relinquish the child with oth- 
er professionals and with family and friends. 

(F) Even if the presumed father states orally or in writing he is not the 
parent of the child, he is a presumed father under the law and he has legal 
rights and responsibilities with respect to the child. 

(G) Relinquishment means the parent who relinquishes will no longer 
be the child's legal parent. 

(H) The parent may obtain other services to assist with finance, em- 
ployment, education, housing, temporary child care, and health matters 
if uncertain about relinquishing the child. 

1 . The agency will make a referral to the appropriate resource. 

(I) The parent has considered the reasons for relinquishing or not relin- 
quishing the child and has decided relinquishing the child to the agency 
for adoption is in the best interest of the child. 

(J) A parent who relinquishes a child gives up the care, custody and 
control of the child to the adoption agency. 

1. If the parent signs a rehnquishment document that does not name 
the adopting parents, the parent gives up the right to select adoptive par- 
ents and the adoption agency shall make the final decision regarding who 
will adopt the child. 

2. If the parent signs a relinquishment document that names the adopt- 
ing parents, the parent has the rights and responsibilities specified in Sub- 
divisions (e), (f), and (g) of Family Code Section 8700. 

(K) The adopting parent or parents, the birth relatives, including the 
birth parent or parents, and the child, if age 12 or older, may enter into 
an enforceable written agreement to permit continuing contact between 
the birth relatives, including the birth parent or parents, and the child if: 

1 . The child is to be adopted by birth relatives, and 

2. The court approves the agreement. 

(L) The parent who chooses not to relinquish the child may arrange for 
the child's adoption by independently choosing adoptive parents, plac- 
ing the child with them, and consenting to their adoption of the child. 

(M) Relinquishment terminates the parent's rights to the custody, ser- 
vices, and earnings of the child. 

(N) Relinquishment terminates the parent's responsibility for the care 
of the child. 
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(O) Adoption terminates any inheritance from the parents or blood rel- 
atives to the child unless they make specific provision for the child by will 
or by trust; the child legally inherits from his or her adoptive family. 

(P) The relinquishment document shall be signed before a judge of the 
Superior Court in California, or before a court of competent jurisdiction 
if signed outside the state. 

(Q) If the child is a juvenile court dependent or the subject of a petition 
for juvenile court jurisdiction, the agency is required to follow the notice 
requirements of Family Code Section 8700(h). 

(R) The agency is required to give the parent all known information 
about the status of the child's adoption including whether the child has 
been placed for adoption, the approximate date the adoption was com- 
pleted and, if the adoption was not completed or was vacated for any rea- 
son, whether adoptive placement of the child is again being considered. 

I. The parent must keep the agency informed of his or her current 
whereabouts if he or she wants to know when the child is placed in an 
adoptive home and when the child is legally adopted. 

(S) After the child has been legally adopted the agency may not return 
the child to the parent. 

(T) The agency may not release any identifying information about the 
parent unless: 

1 . The welfare of the child requires the release of information to certain 
agencies as specified in law relating to the adoption petition, or 

2. The adult adoptee and birth parent both sign written consents to ar- 
range contact between these persons in accordance with Family Code 
Section 9204, or 

3. The adoptee who has reached the age of 21 has requested the identity 
of his or her birth parent and his or her most current address as indicated 
in the agency's records if the birth parent has indicated consent to the dis- 
closure in writing in accordance with Family Code Section 9203, or 

4. The birth parent of an adopted person who has reached the age of 
21 has requested the adopted name of the adoptee and most current ad- 
dress as shown in the agency's records of the adult adoptee has indicated 
consent to the disclosure in writing in accordance with Family Code Sec- 
tion 9203, or 

5. The adoptive parent of an adopted person under 21 years of age has 
requested the identity of the birth parent and his or her most current ad- 
dress as shown in the agency's records if there is a finding by the agency 
a necessity or other extraordinary circumstance justifies the disclosure in 
accordance with Family Code Section 9203. 

(U) Information regarding the adoption may be released as follows: 

1. The adopted child who has reached age 18 may request and receive 
from the court which granted the adoption information regarding the trib- 
al affiliation of the birth parent and any other information necessary to 
protect any rights the adopted child may have with regard to his or her 
tribal relationship. 

2. The court granting the adoption will release to the Secretary of the 
Interior information concerning the adoption and the child, the adoptive 
parents, the birth parents, and the agency having information concerning 
the adoptive placement. The parent who desires anonymity with the 
court. The ICWA requires the Secretary of the Interior to ensure confi- 
dentiality will be maintained; however, tribes do not always maintain 
confidentiality if they know of the adoption. 

3. At the request of the adopted child over age 18, the adoptive parents 
or the Indian tribe, the Secretary of the Interior will release the informa- 
tion provided by the court to the extent necessary to enroll the adopted 
person in the tribe or to determine any rights or benefits associated with 
tribal membership. If the parent submitted an affidavit to the court re- 
questing anonymity, the Secretary will certify, where information war- 
rants, that the child is entitled to enrollment rather than release the infor- 
mation. 

4. Upon request of the Bureau of Indian Affairs or an adopted child 
who has reached age 1 8, the department will make a copy of all docu- 
ments pertaining to the degree of Indian blood and tribal enrollment 
available to the requestor. 



(V) The law permits the court to release identifying information from 
the court adoption file after considering the reasons for the request. 
(W) There is a required order of placement preference as follows: 

1. Someone from the child's extended family, 

2. Someone from the child's tribe, or 

3. Placement with another Indian family. 

(X) The placement preference may be modified only by the tribe or the 
court. 

I . The parent may request the court to modify the order of placement 
preference. 

(Y) The parent shall be permitted to revoke or rescind the relinquish- 
ment during any holding period at any time before the adoption is granted 
by the court. 

(Z) Upon the request of a parent who gave physical custody of the child 
to the agency to revoke or rescind his or her relinquishment, the agency 
will return the child to his or her custody. 

1 . Under normal circumstances the child will be given to the parent 
within three working days and in no case shall it require more than seven 
calendar days. 

a. If there is a question about which parent has the right to the physical 
custody of the child, the agency shall initiate court action to determine 
which parent has a right to the physical custody of the child. 

2. The rights and responsibilities as the child's parent continue unless 
terminated by other legal action. 

3. If the return of the child would place the child in imminent danger 
of neglect, cruelty, depravity, or physical abuse, the agency shall make 
an immediate referral to the county's children's protective services 
agency. 

a. The agency shall inform the parent in writing that a referral has been 
made to the county's child protective services agency. 

(A A) The parent will be notified if any other parent revokes or rescinds 
his or her relinquishment and of any court proceedings resulting from the 
revocation or rescission. 

1 . The parent is responsible for keeping his or her name and address 
current with the agency so notice can be given. 

(BB) If there is court action to terminate parental rights, the agency 
shall notify the child's tribe and the tribe may intervene in the proceed- 
ings. 

(CC) The agency shall notify the parent if the adoption petition is with- 
drawn, dismissed, or denied or if the adoption is set aside. 

1 . The parent is responsible for keeping his or her name and address 
current with the agency so notice can be given. 

(DD) Upon petition of either parent or the child's tribe, court proceed- 
ings to terminate parental rights will be transferred to the jurisdiction of 
the tribal court, provided: 

1. The child's tribe has a court with jurisdiction to hear child custody 
proceedings. 

2. The California court finds no good cause not to transfer the proceed- 
ing to the Indian tribe, 

3. No other parent objects, and 

4. The tribe does not decline the transfer. 

(EE) The agency shall take the necessary steps to obtain a Certificate 
of Degree of Indian Blood for the child, to enroll the child in his or her 
tribe or to register him or her for any Bureau of Indian Affairs' benefits 
which he or she may be ehgible. 

(FF) Within five years of the granting of the adoption in court the par- 
ent shall have the right to petition the court to set aside the adoption if the 
relinquishment is obtained through fraud. 

(GO) The parent may petition the court to invalidate any action termi- 
nating parental rights if the termination procedures did not comply with 
the ICWA. 

(HH) The provisions of Section 35 1 30 regarding two face-to-face in- 
terviews, the dates the interviews were held and that a copy of the State- 
ment of Understanding and the Relinquishment Document were given to 
the relinquishing parent at the first interview. 
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(II) The AD 899 is the Statement of Understanding for a mother or a 
presumed father of the child who is not detained, a juvenile court depen- 
dent in out-of-home care, or the ward of a legal guardian, and who is sub- 
ject to the provisions of the ICWA. 

(2) For an alleged natural father of the child who is not detained, a juve- 
nile court dependent in out-of-home care, or the ward of a legal guard- 
ian, and who is subject to the provisions of the ICWA through the moth- 
er's tribe: 

(A) (Reserved) 

(B) He has the right to seek legal counsel to assist him in the relinquish- 
ment process and the agency can refer him to public legal assistance in 
the community. 

(C) Because the child has been determined to be an Indian child, the 
requirements of the ICWA will apply to the taking of the relinquishment 
and the adoption of the child. 

(D) He has been told why he is considered to be the alleged natural fa- 
ther of the child and he can deny paternity, waive his rights to further no- 
tice of the adoption proceedings, sign a relinquishment or file a petition 
to establish the father and child relationship. 

(E) The agency shall tell him its plan for the adoption of the child. 

(F) He may talk about the plan to relinquish the child with other profes- 
sionals and with family and friends. 

(G) Relinquishment means the parent who relinquishes will no longer 
be the child's legal parent. 

(H) He has considered the reasons for relinquishing or not relinquish- 
ing the child and has decided relinquishing the child to the agency for 
adoption is in the best interest of the child. 

(I) When he relinquishes a child, he gives up the care, custody, and 
control of the child to the adoption agency. 

1 . If he signs a relinquishment document that does not name the adopt- 
ing parents, he gives up the right to select adoptive parents and the adop- 
tion agency shell make the final decision regarding who will adopt the 
child. 

2. If he signs a relinquishment document that names the adopting par- 
ents, he has the rights and responsibilities specified in Subdivisions (e), 
(f), and (g) of Family Code Section 8700. 

(J) The adopting parent or parents, the birth relatives, including the 
birth parent or parents, and the child, if age 12 or older, may enter into 
an enforceable written agreement to permit continuing contact between 
the birth relatives, including the birlh parent or parents, and the child if: 

1. The child is to be adopted by birth relatives, and 

2. The court approves the agreement. 

(K) The relinquishment terminates his rights to the custody, services, 
and earnings of the child. 

(L) Relinquishment terminates his responsibility for the care of the 
child. 

(M) Adoption terminates any inheritance from the parents or blood rel- 
atives of the child unless they make specific provision for the child by 
will or by trust; the child legally inherits from his or her adoptive family. 

(N) He shall be permitted to revoke or rescind the relinquishment dur- 
ing any holding period and at any time before the adoption is granted by 
the court. 

1. (Reserved) 

2. His rights and responsibilities as the child's alleged natural father 
continue unless terminated by other legal action. 

(O) If he does not relinquish the child to the adoption agency, the 
agency may petition the court to terminate his parental rights. 

1. He has the right to seek legal counsel to assist him and the agency 
can refer him to public legal assistance in the community. 

(P) The relinquishment document shall be signed before a judge of the 
Superior Court in California, or before a court of competent jurisdiction 
if signed outside the state. 

(Q) If the child is a juvenile court dependent or the subject of a petition 
for juvenile court jurisdiction, the agency is required to follow the notice 
requirements of Family Code Section 8700(h). 

(R) The agency is required to give him all known information about 
the status of the child's adoption including whether the child has been 



placed for adoption, the approximate date the adoption was completed 
and, if the adoption was not completed or was vacated for any reason, 
whether adoptive placement of the child is again being considered. 

1 . He must keep the agency informed of his current whereabouts if he 
wants to know when the child is placed in an adoptive home and when 
the child is legally adopted. 

(S) After the child has been legally adopted, the agency may not return 
the child. 

(T) The agency may not release any identifying information about him 
unless: 

1 . The welfare of the child requires the release of information to certain 
agencies as specified in law relating to the adoption petition, or 

2. The adult adoptee and he both sign written consents to arrange con- 
tact between them in accordance with Family Code Section 9204, or 

3. The adoptee who has reached the age of 21 has requested the identity 
of his or her birth parent and his or her most current address as indicated 
in the agency' s records if the birth parent has indicated consent to the dis- 
closure in writing in accordance with Family Code Section 9203, or 

4. The birth parent of an adopted person who has reached the age of 
2 1 has requested the adopted name of the adoptee and most current ad- 
dress as shown in the agency's records if the adult adoptee has indicated 
consent to the disclosure in writing in accordance with Family Code Sec- 
tion 9203, or 

5. The adoptive parent of an adopted person under 21 years of age has 
requested the identity of the birth parent and his or her most current ad- 
dress as shown in the agency's records if there is a finding by the agency 
a necessity or other extraordinary circumstance justifies the disclosure in 
accordance with Family Code Section 9203. 

(U) Information regarding the adoption may be released as follows: 

1 . The adopted child who has reached age 1 8 may request and receive 
from the court which granted the adoption information regarding the trib- 
al affiliation of the birth parent and any other information necessary to 
protect any rights the adopted child may have with regard to his or her 
tribal relationship. 

2. The court granting the adoption will release to the Secretary of the 
Interior information concerning the adoption and the child, the adoptive 
parents, the birth parents, and the agency having information concerning 
the adoptive placement. The parent who desires anonymity must file an 
affidavit requesting anonymity with the court. The ICWA requires the 
Secretary of the Interior to ensure confidentiality will be maintained; 
however, tribes do not always maintain confidentiality if they know of 
the adoption. 

3. At the request of the adopted child over age 18, the adoptive parents 
or the Indian tribe, the Secretary of the Interior will release the informa- 
tion provided by the court to the extent necessary to enroll the adopted 
person in the tribe or to determine any rights or benefits associated with 
tribal membership. If the parent submitted an affidavit to the court re- 
questing anonymity, the Secretary will certify, where information war- 
rants, that the child is entitled to enrollment rather than release the infor- 
mation. 

4. Upon request of the Bureau of Indian Affairs or an adopted child 
who has reached age 18, the department will make a copy of all docu- 
ments pertaining to the degree of Indian blood and tribal enrollment 
available to the requestor. 

(V) The law permits the court to release identifying information from 
the court adoption file after considering the reasons for the request. 

(W) Within five years of the granting of the adoption in court the par- 
ent shall have the right to petition the court to set aside the adoption if the 
relinquishment is obtained through fraud. 

(X) The provisions of Section 35 1 30 regarding two face-to-face inter- 
views, the dates the interviews were held and that a copy of the Statement 
of Understanding and the Relinquishment Document were given to the 
relinquishing parent at the first interview. 

(Y) He may take court action to establish the father and child relation- 
ship and request custody of the child. 

I . He has the right to seek legal counsel to assist in establishing the fa- 
ther and child relationship and obtaining the right to physical custody of 
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the child and the adoption agency can refer him to public legal assistance 
in the community, 

(Z) If he is successful in establishing the father and child relationship 
and obtaining the right to physical custody of the child, he may obtain 
other services to assist with finance, employment, education, housing, 
temporary child care, and health matters. 

1. The agency will make a referral to the appropriate resource. 

(AA) If he establishes the father and child relationship in court and ob- 
tains the right to physical custody of the child and chooses not to relin- 
quish the child to the agency he may arrange for the child's adoption in- 
dependently by choosing adoptive parents, placing the child with them 
and consenting to their adoption of the child. 

(BB) If he has established the father and child relationship in court and 
obtains the right to physical custody of the child and chooses not to relin- 
quish the child to the agency he may arrange for the child's adoption in- 
dependently by choosing adoptive parents, placing the child with them 
and consenting to their adoption of the child. 

1. Under normal circumstances the child will be given to him within 
three working days and in no case shall it require more than seven calen- 
dar days. 

2. If the return of the child will place the child in imminent danger of 
neglect, cruelty, depravity or physical abuse the agency shall make an 
immediate referral to the county's children's protective services. 

a. The agency shall inform the parent in writing a referral has been 
made to the county' s child protective services agency. 

(CC) There is a required order of placement preference as follows: 

1. Someone from the child's extended family, 

2. Someone from the child's tribe, or 

3. Placement with another Indian family. 

(DD) The placement preference may be modified only by the tribe or 
the court. 

1 . The parent may request the court to modify the order of placement 
preference. 

(EE) Upon the request of a parent who gave physical custody of the 
child to the agency to revoke or rescind his or her relinquishment, the 
agency will return the child to his or her custody. 

1 . Under normal circumstances the child will be given to the parent 
within three working days and in no case shall the return of the child re- 
quire more than seven calendar days. 

2. The rights and responsibilities as the child's parent continue unless 
terminated by other legal action. 

3. If return of the child would place the child in imminent danger of 
neglect, cruelty, depravity, or physical abuse, the agency shall make an 
immediate referral to the county's children's protective services agency. 

a. The agency shall inform the parent in writing a referral has been 
made to the county's child protective services agency. 

(FF) If a relinquishment for adoption is revoked or rescinded by a par- 
ent who has been denied the right to physical custody of the child by a 
court order, the agency shall: 

1 . Initiate court action to determine whether the parent has a right to 
physical custody of the child. 

2. Notify any other parents whose relinquishment has been filed by the 
department of the revocation or rescission of the relinquishment and of 
any planned court proceedings resulting from the request. 

(GG) If there is a court action to terminate parental rights of a parent, 
the agency shall notify the child's tribe and the tribe may intervene in the 
proceedings. 

(HH) The agency -shall notify the parent if the adoption petition is with- 
drawn, dismissed, or denied or if the adoption is set aside. 

1. The parent is responsible for keeping his or her name and address 
current with the agency so notice can be given. 

(II) Upon petition of either parent or the child's tribe, court proceed- 
ings to terminate parental rights will be transferred to the jurisdiction of 
the tribal court, provided: 

1. The child's tribe has a court with jurisdiction to hear child custody 
proceedings. 

2. The California court finds no good cause not to transfer the proceed- 
ing to the Indian tribe. 



3. No other parent objects, and 

4. The tribe does not decline the transfer. 

(JJ) The agency shall take the necessary steps to obtain a Certificate 
of Degree of Indian blood for the child, to enroll the child in his or her 
tribe or to register him or her for any Bureau of Indian Affairs' benefits 
which he/she may be eligible. 

(KK) The parent may petition the court to invalidate any action termi- 
nating parental rights if termination procedures did not comply with the 
ICWA. 

(LL) The AD 899C is the Statement of Understanding for an alleged 
natural father of the child and who is not detained, a juvenile court depen- 
dent in out-of-home care, or the ward of a legal guardian and who is sub- 
ject to the provisions of the ICWA through the mother's tribe. 

(3) For a mother or a presumed father of the child who is detained, a 
juvenile court dependent in out-of-home care, or the ward of a legal 
guardian and who is subject to the provisions of the ICWA: 

(A) (Reserved) 

(B) The parent has the right to seek legal counsel to assist in the relin- 
quishment process from the attorney representing him or her in the de- 
pendency case. 

(C) The agency shall tell the parent its plan for the adoption of the 
child. 

(D) Because the child has been determined to be an Indian child, the 
requirements of the ICWA will apply to the taking of the relinquishment 
and the adoption of the child. 

(E) The parent may talk about the plan to relinquish the child with oth- 
er professionals and with family and friends. 

(F) Even if the presumed father states orally or in writing that he is not 
the parent of the child, he is a presumed father under the law and he has 
legal rights and responsibilities with respect to the child. 

(G) Relinquishment means the parent who relinquishes will no longer 
be the child's legal parent. 

(H) The parent has considered the reasons for relinquishing or not re- 
linquishing the child and has decided relinquishing the child to the 
agency for adoption is in the best interest of the child. 

(I) A parent who relinquishes a child gives up the care, custody and 
control of the child to the adoption agency. 

1 . If the parent signs a relinquishment document that does not name 
the adopting parents, the parent gives up the right to select adoptive par- 
ents and the adoption agency shall make the final decision regarding who 
will adopt the child. 

2. If the parent signs a relinquishment document that names the adopt- 
ing parents, the parent has the rights and responsibilities specified in Sub- 
divisions (e), (f), and (g) of Family Code Section 8700. 

(J) The adopting parent or parents, the birth relatives, including the 
birth parent or parents, and the child, if age 12 or older, may enter into 
an enforceable written agreement to permit continuing contact between 
the birth relatives, including the birth parent or parents, and the child if: 

1 . The child is to be adopted by birth relatives, and 

2. The court approves the agreement. 

(K) Relinquishment terminates the parent's rights to the custody, ser- 
vices, and earnings of the child. 

(L) Relinquishment terminates the parent's responsibility for the care 
of the child. 

(M) Adoption terminates any inheritance from the parents or blood rel- 
atives to the child unless they make specific provision for the child by will 
or by trust; the child legally inlierits from his or her adoptive family. 

(N) The relinquishment document shall be signed before a judge of the 
Superior Court in California, or before a court of competent jurisdiction 
if signed outside the state. 

(O) The agency is required to follow the notice requirements of Family 
Code Section 8700(h). 

(P) The parent shall be permitted to revoke or rescind the relinquish- 
ment during any holding period and at any time before the adoption is 
granted by the court. 

1. (Reserved) 
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2. The rights and responsibilities as the child's parent continue unless 
terminated by other legal action. 

3. The child will remain a juvenile court dependent and any terms and/ 
or conditions which result from the child's status as a juvenile court de- 
pendent remain in effect. 

a. The agency shall immediately notify the country welfare depart- 
ment. 

(Q) The agency is required to give the parent all known information 
about the status of the child's adoption including whether the child has 
been placed for adoption, the approximate date the adoption was com- 
pleted and, if the adoption was not completed or was vacated for any rea- 
son, whether adoptive placement of the child is again being considered. 

1 . The parent must keep the agency informed of his or her current 
whereabouts if he or she wants to know when the child is placed in an 
adoptive home and when the child is legally adopted. 

(R) After the child has been legally adopted, the agency may not return 
the child to the parent. 

(S) The agency may not release any identifying information about the 
parent unless: 

1 . The welfare of the child requires the release of information to certain 
agencies as specified in law relating to the adoption petition, or 

2. The adult adoptee and birth parent both sign written consents to ar- 
range contact between these persons in accordance with Family Code 
Section 9204, or 

3 . The adoptee who has reached the age of 2 1 has requested the identity 
of his or her birth parent and his or her most current address as indicated 
in the agency's records if the birth parent has indicated consent to the dis- 
closure in writing in accordance with Family Code Section 9203, or 

4. The birth parent of an adopted person who has reached the age of 
21 has requested the adopted name of the adoptee and most current ad- 
dress as shown in the agency's records if the adult adoptee has indicated 
consent to the disclosure in writing in accordance with Family Code Sec- 
tion 9203, or 

5. The adoptive parent of an adopted person under 21 years of age has 
requested the identity of the birth parent and his or her most current ad- 
dress has shown in the agency's records if there is a finding by the agency 
a necessity or other extraordinary circumstance justifies the disclosure in 
accordance with Family Code Section 9203. 

(T) Information regarding the adoption may be released as follows: 

1. The adopted child who has reached age 1 8 may request and receive 
from the court which granted the adoption information regarding the trib- 
al affiliation of the birth parent and any other information necessary to 
protect any rights the adopted child may have with regard to his or her 
tribal relationship. 

2. The court granting the adoption will release to the Secretary of the 
Interior information concerning the adoption and the child, the adoptive 
parents, the birth parents, and the agency having information concerning 
the adoptive placement. The parent who desires anonymity must file an 
affidavit requesting anonymity with the court. The ICWA requires the 
Secretary of the interior to ensure confidentiality will be maintained; 
however, tribes do not always maintain confidentiality if they know of 
the adoption. 

3. At the request of the adopted child over age 18, the adoptive parents 
or the Indian tribe, the Secretary of the Interior will release the informa- 
tion provided by the court to the extent necessary to enroll the adopted 
person in the tribe or to determine any rights or benefits associated with 
tribal membership. If the parent submitted an affidavit to the court re- 
questing anonymity, the Secretary will certify, where information war- 
rants, that the child is entitled to enrollment rather than release the infor- 
mation. 

4. Upon request of the Bureau of Indian Affairs or an adopted child 
who has reached age 1 8, the department will make a copy of all docu- 
ments pertaining to the degree of Indian blood and tribal enrollment 
available to the requestor. 

(U) The law permits the court to release identifying information from 
the court adoption file after considering the reasons for the request. 



1 . The agency will make a referral to the appropriate resource. 

(V) Within five years of the granting of the adoption in court the parent 
shall have the right to petition the court to set aside the adoption if the re- 
linquishment is obtained through fraud. 

(W) The provisions of Section 35130 regarding two face-to-face in- 
terviews, the dates the interviews were held and that a copy of the State- 
ment of Understanding and the Relinquishment Document were given to 
the relinquishing parent at the first interview. 

(X) If the parent does not want his or her child to be adopted or needs 
more information about the child's status or available child welfare ser- 
vices, he or she should not sign the relinquishment document but should 
consult the child welfare services social worker and his or her attorney 
regarding steps to take to regain custody of the child. 

1 . If the parent is successful in regaining physical custody of the cliild, 
the parent may obtain other services to assist with finance, employment, 
education, housing, temporary child care, and health matters. 

2. A parent who has regained custody of a child who is a dependent of 
the court may, after regaining custody, voluntarily place the child for an 
agency or an independent adoption. 

(Y) There is a required order of placement preference as follows: 

1. Someone from the child's extended family, 

2. Someone from the child's tribe, or 

3. Placement with another Indian family. 

(Z) The placement preference may be modified only by the tribe or the 
court. 

1 . The parent may request the court to modify the order of placement 
preference. 

(A A) If a relinquishment for adoption is revoked or rescinded by a par- 
ent, the agency shall: 

1 . Notify any other parents whose relinquishment has been filed by the 
department of the revocation or rescission of the relinquishment and of 
any planned court proceedings resulfing from the request. 

a. The parent is responsible for keeping his or her name and address 
current with the agency so notice can be given. 

(BB) If there is a court acfion to terminate parental rights, the agency 
shall notify the child's tribe and the tribe may intervene in the proceed- 
ings. 

(CC) The agency shall nofify the parent if the adopfion pefition is with- 
drawn, dismissed, or denied or if the adopfion is set aside. 

1 . The parent is responsible for keeping his or her name and address 
current with the agency so notice can be given. 

(DD) Upon petition of either parent or the child's tribe, court proceed- 
ings to terminate parental rights will be transferred to the jurisdicfion of 
the tribal court, provided: 

1 . The child's tribe has a court with jurisdicfion to hear child custody 
proceedings, 

2. The California court finds no good cause not to transfer the proceed- 
ing to the Indian tribe, 

3. No other parent objects, and 

4. The tribe does not decline the transfer. 

(EE) The agency shall take the necessary steps to obtain a Certificate 
of Degree of Indian Blood for the child, to enroll the child in his or her 
tribe or to register him or her for any Bureau of Indian Affairs' benefits 
which he or she may be eligible. 

(FF) The parent may pefition the court to invalidate any acfion termi- 
nating parental rights if termination procedures did not comply with the 
ICWA. 

(GG) If the child is living with a legal guardian and the parent does not 
have an attorney appointed by the juvenile court, the adoption agency can 
refer the parent to public legal assistance in the community. 

(HH) If the child is living with a legal guardian and the child does not 
have a child welfare services social worker, the adopfion agency can refer 
the parent to community services which may assist him or her with fi- 
nance, employment, education, housing, temporary child care and health 
care needs. 
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(II) The AD 899D is the Statement of Understanding for a mother or 
a presumed father of the child who is detained, a juvenile court dependent 
in out-of-home care, or the ward of a legal guardian and is subject to the 
provisions of the ICWA. 

(4) For an alleged natural father of the child who is detained, a juvenile 
court dependent in out-of-home care, or the ward of a legal guardian and 
who is subject to the provisions of the ICWA through the mother's tribe: 

(B) He has the right to seek legal counsel to assist him in the relinquish- 
ment process. 

1 . If he has a court appointed attorney representing him in the juvenile 
court proceedings, that attorney may be able to assist him in the relin- 
quishment process. 

2. If he does not have attorney representation, the agency can refer him 
to public legal assistance in the community. 

(C) Because the child has been determined to he an Indian child, the 
requirements of the ICWA will apply to the taking of the relinquishment 
and the adoption of the child. 

(D) He has been told why he is considered to be the alleged natural fa- 
ther of the child and he may deny paternity, waive his rights to further 
notice of the adoption proceedings, sign a relinquishment or file a peti- 
tion in the juvenile court to establish the father and child relationship. 

(E) The agency shall tell him its plan for the adoption of the child. 

(F) He may talk about the plan to relinquish the child with other profes- 
sionals and with family and friends. 

(G) Relinquishment means the parent who relinquishes will no longer 
be the child's legal parent. 

(H) He has considered the reasons for relinquishing or not relinquish- 
ing the child and has decided relinquishing the child to the agency for 
adoption is in the best interest of the child. 

(I) When he relinquishes a child, he gives up the care, custody, and 
control of the child to the adoption agency. 

1 . If he signs a relinquishment document that does not name the adopt- 
ing parents, he gives up the right to select adoptive parents and the adop- 
tion agency shall make the final decision regarding who will adopt the 
child. 

2. If he signs a relinquishment document that names the adopting par- 
ents, he has the rights and responsibilities specified in Subdivisions (e), 
(f), and (g) of Family Code Section 8700. 

(J) The adopting parent or parents, the birth relatives, including the 
birth parent or parents, and the child, if age 1 2 or older, may enter into 
an enforceable written agreement to permit continuing contact between 
the birth relatives, including the birth parent or parents, and the child if: 

1. The child is to be adopted by birth relatives, and 

2. The court approves the agreement. 

(K) The relinquishment terminates his rights to the custody, services, 
and earnings of the child. 

(L) Relinquishment terminates his responsibility for the care of the 
child. 

(M) Adoption terminates any inheritance from the parents or blood rel- 
atives of the child unless they make specific provision for the child by 
will or by trust; the child legally inherits from his or her adoptive family. 

(N) He shall be permitted to revoke or rescind the relinquishment dur- 
ing any holding period and at any time before the adoption is granted by 
the court. 

2. His rights and responsibihties as the child's alleged natural father 
continue unless terminated by other legal action. 

(O) If he does not relinquish the child to the adoption agency, the juve- 
nile court may terminate his parental rights. 

1. He has the right to seek legal counsel to assist him and the agency 
can refer him to public legal assistance in the community. 

(P) The relinquishment document shall be signed before a judge of the 
Superior Court in California, or before a court of competent jurisdiction 
if signed outside the state. 

(Q) The agency is required to follow the notice requirements of Family 
Code Section 8700(h). 



(R) The agency is required to give him all known information about 
the status of the child's adoption including whether the child has been 
placed for adoption, the approximate date the adoption was completed 
and, if the adoption was not completed or was vacated for any reason, 
whether adoptive placement of the child is again being considered. 

1 . He must keep the agency informed of his current whereabouts if he 
wants to know when the child is placed in an adoptive home and when 
the child is legally adopted. 

(S) After the child has been legally adopted, the agency may not return 
the child. 

(T) The agency may not release any identifying information about him 
unless: 

1 . The welfare of the child requires the release of information to certain 
agencies as specified in law relating to the adoption petition, or 

2. The adult adoptee and he both sign written consents to arrange con- 
tact between them in accordance with Family Code Section 9204, or 

3. The adoptee who has reached the age of 2 1 has requested the identity 
of his or her birth parent and his or her most current address as indicated 
in the agency ' s records if the birth parent has indicated consent to the dis- 
closure in writing in accordance with Family Code Section 9203, or 

4. The birth parent of an adopted person who has reached the age of 
21 has requested the adopted name of the adoptee and most current ad- 
dress as shown in the agency's records if the adult adoptee has indicated 
consent to the disclosure in writing in accordance with Family Code Sec- 
tion 9203, or 

5. The adoptive parent of an adopted person under 21 years of age has 
requested the identity of the birth parent and his or her most current ad- 
dress as shown in the agency's records if there is a finding by the agency 
a necessity or other extraordinary circumstance justifies the disclosure in 
accordance with Family Code Section 9203. 

(U) Information regarding the adoption may be released as follows: 

1 . The adopted child who has reached age 1 8 may request and receive 
from the court which granted the adoption information regarding the trib- 
al affiliation of the birth parent and any other information necessary to 
protect any rights the adopted child may have with regard to his or her 
tribal relationship. 

2. The court granting the adoption will release to the Secretary of the 
Interior information concerning the adoption and the child, the adoptive 
parents, the birth parents, and the agency having information concerning 
the adoptive placement. The parent who desires anonymity must file an 
affidavit requesting anonymity with the court. The ICWA requires the 
Secretary of the Interior to ensure confidentiality will be maintained; 
however, tribes do not always maintain confidentiality if they know of 
the adoption. 

3. At the request of the adopted child over age 1 8, the adoptive parents 
or the Indian tribe, the Secretary of the Interior will release the informa- 
tion provided by the court to the extent necessary to enroll the adopted 
person in the tribe or to determine any rights or benefits associated with 
tribal membership. If the parent submitted an affidavit to the court re- 
questing anonymity, the Secretary will certify, where information war- 
rants, that the child is entitled to enrollment rather than release the infor- 
mation. 

4. Upon request of the Bureau of Indian Affairs or an adopted child 
who has reached age 18, the department will make a copy of all docu- 
ments pertaining to the degree of Indian blood and tribal enrollment 
available to the requestor. 

(V) The law permits the court to release identifying information from 
the court adoption file after considering the reasons for the request. 

(W) Within five years of the granting of the adoption in court the par- 
ent shall have the right to pefition the court to set aside the adoption if the 
relinquishment is obtained through fraud. 

(X) The provisions of Section 35 1 30 regarding two face-to-face inter- 
views, the dates the interviews were held and that a copy of the Statement 
of Understanding and the Relinquishment Document were given to the 
relinquishing parent at the first interview. 
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(Y) If he does not want his child to be adopted or needs more informa- 
tion about the child's status or available child welfare services, he or she 
should not sign the relinquishment document but should consult the child 
welfare services social worker and his attorney regarding steps to take to 
regain custody of the child. 

1. If he is successful in gaining custody of the child, the parent may 
obtain other services to assist with finance, employment, education, 
housing, temporary child care, and health matters. 

2. A parent who has gained custody of a child who is a dependent of 
the court may. after gaining custody, voluntarily place the child for an 
agency or an independent adoption. 

3. If the child is living with a legal guardian and the child does not have 
a child welfare services social worker, the adoption agency can refer the 
parent to community services which may assist him or her with finance, 
employment, education, housing, temporary child care and health care 
needs. 

(Z) There is a required order of placement preference as follows: 

1. Someone from the child's extended family, 

2. Someone from the child's tribe, or 

3. Placement with another Indian family. 

(AA) The placement preference may be modified only by the tribe or 
the court. 

1 . The parent may request the court to modify the order of placement 
preference. 

(BB) If there is a court action to terminate parental rights of a parent, 
the agency shall notify the child's tribe and the tribe may intervene in the 
proceedings. 

(CC) The agency shall notify the parent if the adoption petition is with- 
drawn, dismissed, or denied or if the adoption is set aside. 

1. The parent is responsible for keeping his or her name and address 
current with the agency so notice may be given. 

(DD) If a relinquishment for adoption is revoked or rescinded by a par- 
ent, the agency shall notify any other parents whose relinquishment has 
been filed by the department of the revocation or rescission and of any 
planned court proceedings resulting from the request. 

1. The parent is responsible for keeping his or her name and address 
current with the agency so notice can be given. 

(EE) Upon petition of either parent or the child's tribe, court proceed- 
ings to terminate parental rights will be transferred to the jurisdiction of 
the tribal court, provided: 

1. The child's tribe has a court with jurisdiction to hear child custody 
proceedings. 

2. The California court finds no good cause not to transfer the proceed- 
ing to the Indian tribe, 

3. No other parent objects, and 

4. The tribe does not decline the transfer. 

(FF) The agency shall take the necessary steps to obtain a Certificate 
of Degree of Indian blood for the child, to enroll the child in his or her 
tribe or to register him or her for any Bureau of Indian Affairs' benefits 
which he or she may be eligible. 

(GG) The parent may petition the court to invalidate any action termi- 
nating parental rights if termination procedures did not comply with the 
ICWA. 

(HH) The AD 899D is the Statement of Understanding for an alleged 
natural father of the child who is detained, a juvenile court dependent in 
out-of-home care, or the ward of a legal guardian and who is subject to 
the provisions of the ICWA through the mother's tribe. 
NOTE: Authority cited: Sections 1 0553 and 10554, Welfare and Institutions Code; 
and Sections 8621 and 9202, Family Code. Reference: Sections 3010, 7601, 7602, 
7610. 7611, 7612, 7660, 7661, 7662, 7663, 7664, 7665, 8600, 8601, 8604, 8605, 
8606, 8608, 8616, 8617, 8618, 8619. 8700. 8701, 8702, 8704, 8706, 8708, 8714.7, 
9100, 9201 , 9202. 9203, 9204, 9205 and 9206. Family Code: Sections 1798.24(r) 
and (s). Civil Code; Sections 6408 and 6408.5, Probate Code; Section 621, Evi- 
dence Code; Sections 316.2 and 16507.5. Welfare and Institutions Code; and 25 
U.S.C. Sections 1901, 1902, 1903. 1911, 1912, 1913. 1914, 1915. 1916and 1917. 

History 

1. Renumbering and amendment of former section 35148 to new section 35152.2 
filed 7-30-98 as an emergency; operative 8-1-98 (Register 98. No. 31 ). A Cer- 



tificate of Compliance must be transmitted to OAL by 1 1-30-98 or emergency 
language will be repealed by operation of law on the following day. 

2. Renumbering and amendment of former section 35148 to new section 35152.2 
refiled 1 1-24-98 as an emergency: operative 1 1-29-98 (Register 98. No. 48). 
A Certificate of Compliance must be transmitted to OAL by 3-29-99 or emer- 
gency language will be repealed by operation of law on the following day. 

3. Certificate of Compliance as to 1 1-24-98 order transmitted to OAL 3-25-99 
and filed 5-3-99 (Register 99, No. 19). 



Article 7. Revocation of Relinquishment 

§35153. Revoking a Relinquishment. 

(a) (Reserved) 

(b) After a relinquishment has been signed but not filed with the de- 
partment, the agency shall treat a relinquishing parent's oral or written 
declaration that he or she wishes to revoke the relinquishment or to have 
the child returned as an expression of intent to revoke the relinquishment. 

(1) Filing includes the department's receipt and acknowledgment of 
a certified copy of the relinquishment form. 

(3) Upon receipt of such declaration, the agency shall: 

(A) Cease all adoptive planning for the child. 

(B) Give the parent the AD 4317 and advise him or her that: 

1 . The AD 43 1 7 must be completed and returned to the agency by the 
date specified. 

2. The AD 4317 must be returned to the agency within 14 days from 
the date the agency provides the revocation form. 

3. The request for revocation shall be nullified if the form is not com- 
pleted and returned to the agency by the specified date. 

(c) After the completed AD 43 1 7 has been returned to the agency, the 
agency shall mark "VOID" across the face of all copies of the rehnquish- 
ment signed by the revoking parent. 

( 1 ) The agency shall file the revoked relinquishment in the adoption 
case record. 

NOTE: Authority cited: Sections 1 0553 and 1 0554, Welfare and Institutions Code; 
Section 1530, Health and Safety Code; and Section 8621. Family Code. Refer- 
ence: Section 8700, Family Code; and 25 U.S.C. 1901 et seq. 

History 

1. New section filed 3-9-90; operative 4-8-90 (Register 90, No. 13). 

2. Change without regulatory effect amending NOTK filed 8-2-9 1 pursuant to sec- 
tion 100. title 1. California Code of Regulations (Register 91, No. 52). 

3. Change without regulatory effect amending Note filed 3-27-95 pursuant to 
section 100, title 1, California Code of Regulations (Register 95, No. 13). 

4. Repealer of former section 35153, new article 7 (sections 35153-35165). and 
renumbering and amendment of former section 35157 to section 35153 filed 
7-30-98 as an emergency; operative 8-1-98 (Register 98. No. 31). A Certifi- 
cate of Compliance must be transmitted to OAL by 1 1 -30-98 or emergency lan- 
guage will be repealed by operation of law on the following day. 

5. Editorial correction of History 4 (Register 98. No. 48). 

6. Repealer of former section 35153. new article 7 (sections 35153-35165), and 
renumbering and ainendment of former section 35 1 57 to section 35 1 53 refiled 
1 1-24-98 as an emergency; operative 1 1-29-98 (Register 98, No. 48). A Cer- 
tificate of Compliance must be transmitted to OAL by 3-29-99 or emergency 
language will be repealed by operation of law on the following day. 

7. Certificate of Compliance as to 1 1-24-98 order, including new subsection 
(b)(1) and subsection renumbering, transmitted to OAL 3-25-99 and filed 
5-3-99 (Register 99, No. 19). 

§ 351 53.1 . Reporting Suspected Child Abuse. 

NOTK: Authority cited: Sections 10553 and 1 0554, Welfare and Insfitutions Code; 
and Secfion 8621, Family Code. Reference: Section 8700, Family Code; and Sec- 
tions 11165, 11165.1, 11165.2, 11165.3, 11165.4, 11165.6 and 11165.7, Penal 
Code. 

History 

1. New section filed 7-30-98 as an emergency; operative 8-1-98 (Register 98, 
No. 31 ). A Certificate of Compliance must be transmitted to OAL by 1 1-30-98 
or emergency language will be repealed by operation of law on the following 
day. 

2. New section refiled 1 1-24-98 as an emergency; operative 1 1-29-98 (Register 
98, No. 48). A Certificate of Compliance must be transmitted to OAL by 
3-29-99 or emergency language will be repealed by operation of law on the fol- 
lowing day. 

3. Certificate of Compliance as to 1 1-24-98 order, including renumbering of for- 
mer section 35153.1 to section 35207.1 , transmitted to OAL 3-25-99 and filed 
5-3-99 (Register 99, No. 19). 
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§35154. Filing of Relinquishments, 

NOTh: Authority cited: Sections 10553 and 10554, Welfare and Institutions Code. 
Reference: Sections 10553 and 10554, Welfare and Institutions Code. 

History 

1 . Renumbering of Section 30625 to Section 30624 and renumbering and amend- 
ment of former Section 30624 to Section 30625 filed 2-4-82; effective thirtieth 
day thereafter (Register 82, No. 6). 

2. Renumbering of Section 30625 to Section 35154 filed 9-1-87; operative 
10-1-87. Ed. Note; The printing of this regulation was delayed due to necessary 
reformatting (Register 88. No. 50). For history of former Chapter 3. see Register 

88, No. 1. 

3. Repealer filed 3-9-90; operative 4-8-90 (Register 90, No. 13). 

§ 351 55. Procedures for Return of the Child to the Parent 
Who Gave Physical Custody When the Child is 
Neither Detained Nor a Juvenile Court 
Dependent in Out-of-Home Care. 

(a) The agency shall return the child who is neither detained nor a juve- 
nile court dependent in out-of-home care to the relinquishing parent who 
gave physical custody of the child to the agency within a period not to 
exceed seven working days following receipt of the parent's completed 
revocation form. 

( 1 ) The time and place for return of the child shall be mutually agreed 
upon by the agency and the parent. 

(2) The agency shall obtain a signed statement from the revoking par- 
ent that physical custody of the child has been returned to him or her. 

(3) At the time of the child's return to the revoking parent, the agency 
shall inform the parent of available public and community resources. 

(b) If the parent not having physical custody of the child has also relin- 
quished the child, that parent shall be notified immediately that the child 
is being returned to the revoking parent. 

(c) If the agency knows or reasonably suspects the parents have endan- 
gered the physical or mental health of a child by abuse or neglect, the 
agency shall immediately contact the appropriate child protective agency 
and file the mandatory "Suspected Child Abuse Report" (Form SS 8572, 
Revised 1/93) pursuant to Penal Code Section 1 1 166(a). 

NOTE: Authority cited: Sections 10553 and 10554, Welfare and Institutions Code; 
Section 1530, Health and Safety Code; and Section 8621, Family Code. Refer- 
ence; Section 8700, Family Code; and Sections 11165, 11165.1, 11165.3, 
11165.4, 11 165.6 and 11165.7, Penal Code. 

History 

1. New section filed 3-9-90; operative 3-8-90 (Register 90, No. 13). 

2. Change without regulatory effect amending Note filed 8-2-9 1 pursuant to sec- 
tion 100, title 1, California Code of Regulations (Register 91, No. 52). 

3. Change without regulatory effect amending Note filed 3-27-95 pursuant to 
secdon 100, title 1, California Code of Regulations (Register 95, No. 13). 

4. Repealer of former section 35 1 55 and renumbering and amendment of former 
section 35159 to secdon 35155 filed 7-30-98 as an emergency; operadve 
8-1-98 (Register 98, No. 3 1). A Certificate of Compliance must be transmitted 
to OAL by 1 1-30-98 or emergency language will be repealed by operation of 
law on the following day. 

5. Repealer of former secdon 35155 and renumbering and amendment of former 
secdon 35159 to section 35155 refiled 11-24-98 as an emergency; operative 
1 1-29-98 (Register 98, No. 48). A Certificate of Compliance must be trans- 
mitted to OAL by 3-29-99 or emergency language will be repealed by opera- 
don of law on the following day. 

6. Certificate of Compliance as to 1 1-24-98 order, including amendment of sub- 
secdon (c), d-ansmitted to OAL 3-25-99 and filed 5-3-99 (Register 99, No. 19). 

§ 35156. Additional Requirement if Relinquished Child is 
Not Placed for Adoption. 

NOTE: Authority cited: Secdons 10553 and 10554, Welfare and Insdtutions Code; 
and Secdon 8621, Family Code. Reference: Secdon 8700, Family Code. 

History 

1. New section filed 9-8-93; operative 10-7-93 (Register 93, No. 37). 

2. Change without regulatory effect amending subsection (a) and Note filed 
3-27-95 pursuant to secdon 100, dtle 1, California Code of Reguladons (Regis- 
ter 95, No. 13). 

3. Repealer filed 7-30-98 as an emergency; operative 8-1-98 (Register 98, No. 
31). A Certificate of Compliance must be transmitted to OAL by 1 1-30-98 or 
emergency language will be repealed by operation of law on the following day. 

4. Repealer refiled 1 1-24-98 as an emergency; operadve 1 1-29-98 (Register 98, 
No. 48). A Certificate of Compliance must be transmitted to OAL by 3-29-99 



or emergency language will be repealed by operation of law on the following 
day. 
5. Certificate of Compliance as to 1 1-24-98 order transmitted to OAL 3-25-99 
and filed 5-3-99 (Register 99, No. 19). 

§ 35157. Revocation by Parent Who Did Not Give Physical 
Custody When the Child is Neither Detained 
Nor a Juvenile Court Dependent in 
Out-of-Home Care. 

(a) (Reserved) 

(b) When areUnquishmentof achild who is neither detained nor a ju- 
venile court dependent in out-of-home care is revoked by a parent who 
did not give physical custody of the child to the agency, the agency shall 
initiate court proceedings to determine custody of the child and whether 
the plan for adoption can proceed. 

( 1 ) If the other parent has also relinquished the child, that parent shall 
be notified immediately of the revocation and the initiation of court pro- 
ceedings. 

NOTE; Authority cited; Sections 10553 and 1 0554, Welfare and Institutions Code; 
Secdon 1530, Health and Safety Code; and Section 8621, Family Code. Refer- 
ence: Secdon 8700, Family Code; and 25 U.S.C. 1901 et seq. 

History 

1. New secdon filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1. 

2. Change without regulatory effect amending secdon filed 8-2-91 pursuant to 
secdon 100, dtle 1, California Code of Reguladons (Register 91, No. 52). 

3. Change without regulatory effect amending subsections (b), (b)( 1 )(A)-(C) and 
Note filed 3-27-95 pursuant to section 100, dtle 1 , California Code of Regula- 
tions (Register 95, No. 13). 

4. Repealer of article 3 heading, renumbering of former section 35157 to section 
35153 and renumbering and amendment of former secdon 35161 to section 
35157 filed 7-30-98 as an emergency; operadve 8-1-98 (Register 98, No. 31). 
A Certificate of Compliance must be transmitted to OAL by 1 1-30-98 or emer- 
gency language will be repealed by operadon of law on the following day. 

5. Repealer of article 3 heading, renumbering of former section 35157 to 35153 
and renumbering and amendment of former section 35161 to section 35157 re- 
filed 1 1-24-98 as an emergency; operadve 1 1-29-98 (Register 98, No. 48). A 
Certificate of Compliance must be transmitted to OAL by 3-29-99 or emergen- 
cy language will be repealed by operadon of law on the following day. 

6. Certificate of Compliance as to 1 1-24-98 order transmitted to OAL 3-25-99 
and filed 5-3-99 (Register 99, No. 19). 

§ 35159. Revocation By Parent of the Child Who is 
Involved with the Juvenile Court. 

(a) When the relinquishment is revoked by the parent of a child who 
is either the subject of a juvenile court petition or a dependent of the juve- 
nile court, the agency shall notify the supervising county welfare depart- 
ment. 

( 1 ) If the agency has provided written notice of the relinquishment pur- 
suant to Family Code Section 8700(h), the agency shall likewise provide 
written notice of the parent's revocation 

(b) If the child is neither detained nor a juvenile court dependent in 
out-of-home care, the agency shall proceed as specified in Sections 
35155 and 35157. 

NOTE: Authority cited: Secdons 10553 and 10554, Welfare and Institudons Code; 
Section 8621, Family Code. Reference: Section 8700, Family Code. 

History 

1. New section filed 9-1-87; operadve 10-1-87. Ed. Note; The prindng of this 
regulation was delayed due to necessaiy reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1 . 

2. Change without regulatory effect amending Note filed 8-2-9 1 pursuant to sec- 
don 100, dtle 1, California Code of Reguladons (Register 91, No. 52). 

3. Change without regulatory effect amending subsecdon (a)(3) and Note filed 
3-27-95 pursuant to section 100, title 1 , Cahfomia Code of Regulations (Regis- 
ter 95, No. 13). 

4. Renumbering and amendment of former section 35159 to section 35155 and 
new secdon 35159 filed 7-30-98 as an emergency; operadve 8-1-98 (Register 
98, No. 31). A Certificate of Compliance must be transmitted to OAL by 
1 1-30-98 or emergency language will be repealed by operation of law on the 
following day. 

5. Renumbering and amendment of former section 35159 to section 35155 and 
new section 35159 refiled 11-24-98 as an emergency; operadve 11-29-98 
(Register 98, No. 48). A Certificate of Comphance must be transmitted to OAL 
by 3-29-99 or emergency language will be repealed by operation of law on the 
following day. 
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6. Certificate of Compliance as to 1 1-24-98 order transmitted to OAL 3-25-99 
and filed 5-3-99 (Register 99, No. 19). 

§ 351 61 . Revocation by Parent Who Did Not Give Physical 
Custody. 

NOTE; Authority cited: Sections 10553 and 10554, Welfare and Institutions Code; 
Section 1530, Health and Safety Code; and Section 8621, Family Code. Refer- 
ence: Section 8700, Family Code; and 25 U.S.C. 1901 et seq. 

History 

1. New section filed 9-1-87; operative 10-1-87. Fid. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1 . 

2. Change without regulatory effect amending section filed 8-2-91 pursuant to 
section 100, title 1, California Code of Regulations (Register 91, No. 52). 

3. Change without regulatory effect amending NoTi: filed 3-27-95 pursuant to 
section 100, title 1, California Code of Regulations (Register 95, No. 13). 

4. Renumbering of former section 35161 to section 35157 filed 7-30-98 as an 
emergency; operative 8-1-98 (Register 98, No. 31). A Certificate of Com- 
pliance must be transmitted to OAL by 1 1-30-98 or emergency language will 
be repealed by operation of law on the following day. 

5. Renumbering of former section 35161 to section 35157 refiled 1 1-24-98 as an 
emergency; operative 1 1-29-98 (Register 98, No. 48). A Certificate of Com- 
pliance must be transmitted to OAL by 3-29-99 or emergency language will be 
repealed by operation of law on the following day. 

6. Certificate of Compliance as to 1 1-24-98 order transmitted to OAL 3-25-99 
and filed 5-3-99 (Register 99, No. 19). 

§ 35163. Treatment of Revoked Relinquishment Form. 

NOTE: Authority cited: Sections 10553 and 10554, Welfare and Institutions Code; 
Section 1530, Health and Safety Code; and Section 8621, Family Code. Refer- 
ence: Section 8700, Family Code. 

History 

1. New section filed 9-1-87; operarive 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1 . 

2. Change without regulatory effect amending Note filed 8-2-91 pursuant to sec- 
tion 100, title 1, California Code of Regulations (Register 91, No. 52). 

3. Change without regulatory effect amending Note filed 3-27-95 pursuant to 
section 100, title 1, California Code of Regulations (Register 95, No. 13). 

4. Repealer filed 7-30-98 as an emergency; operarive 8-1-98 (Register 98, No. 
31). A Certificate of Compliance must be transmitted to OAL by 1 1-30-98 or 
emergency language will be repealed by operation of law on the following day. 

5. Repealer refiled 1 1-24-98 as an emergency; operative 1 1-29-98 (Register 98, 
No. 48). A Certificate of Compliance must be transmitted to OAL by 3-29-99 
or emergency language will be repealed by operation of law on the following 
day. 

6. Certificate of Compliance as to 1 1-24-98 order transmitted to OAL 3-25-99 
and filed 5-3-99 (Register 99, No. 19). 



Article 8. Filing of Relinquishment 

§ 35165. Filing Documents with the Department. 

(a) The agency shall file with the department all the documents which 
pertain to freeing a child for adoptive placement and adoption and the 
supporting information required for the issuance of the AD 4333. 

(A) Filing includes the department's receipt and acknowledgment of 
a certified copy of the relinquishment form. 

(b) The agency, after retaining the relinquishment document for any 
specified holding period, shall file it with the department as follows: 

(1) Within 10 working days after the expiration of the specified hold- 
ing period, or 

(2) Within 10 working days after the day the relinquishment document 
is signed but no sooner than the close of the next working day following 
the signing, if the parent requests immediate filing. 

(c) The agency shall submit a written statement with the relinquish- 
ment document that the parent did not request the return of a child who 
is neither detained nor a juvenile court dependent in out-of-home care 
during any specified holding period. 

(d) The agency shall certify in writing that the relinquishment docu- 
ment and the statement of understanding that are filed with the depart- 
ment are true and correct copies of the original documents contained in 
the files of the agency. 



(e) The agency shall file with the department the following supporting 
information which pertains to freeing a child for adoptive placement and 
finalization of the adoption: 

(1) Form AD 90. 

(2) Form AD 551 A. 

(3) Copies of court orders terminating parental rights, as appropriate. 

(4) Copies of notices sent to alleged fathers under Family Code Sec- 
tions 7662, 7664, 7666, and under Welfare and Institutions Code Section 
316.2 and proof of service, as appropriate. 

(5) Certified copies of the relinquishment document, as appropriate. 

(6) Copy of signed Statement of Understanding attached to each certi- 
fied copy of the relinquishment document. 

(7) Copy of any psychiatric/psychological evaluation and statement of 
the conservator, as appropriate. 

(8) Copies of Judicial Council 'Paternity-Waiver of Rights' (JV-503) 
and other copies of waiver of further notice to the adoption proceedings, 
as appropriate. 

(9) Copies of denials of paternity, as appropriate. 

(10) Copies of documents pertaining to a child who is freed for adop- 
tive placement and finalization of adoption in another state, as appropri- 
ate. 

(f) The agency shall send the relinquishing parent a copy of the filed 
relinquishment document. 

(g) The agency shall file with the department the ICPC lOOB when the 
adoption will be completed in another state. 

( 1 ) If the adoption did not meet the requirements of the Interstate Com- 
pact on the Placement of Children as set forth in Sections 35401, 35405, 
and 35407, the agency shall notify the department in writing of the com- 
pletion of the out-of-state adoption. 

NOTE: Authority cited: Sections 10553 and 10554 Welfare and Institutions Code; 
Section 1530, Health and Safety Code; and Section 8621, Family Code. Refer- 
ence: Secfion 1183, Civil Code; Sections 7611, 7612, 7630, 7631, 7660, 7661, 
7662, 7663, 7664, 7665, 7666, 7669, 8604, 8605, 8606 and 8700, Family Code; 
Section 316.2 Welfare and Institutions Code; and Sections 415.10, 415.30, 
415.40, 417.10 and 417.20, Code of Civil Procedure. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1. 

2. Change without regulatory effect amending Note filed 8-2-91 pursuant to sec- 
tion 100, title 1, California Code of Regulations (Register 91, No. 52). 

3. Change without regulatory effect amending subsection (a)(1) and Note filed 
3-27-95 pursuant to section 100. dtle 1 , California Code of Regulations (Regis- 
ter 95, No. 13). 

4. Repealer and new section filed 7-30-98 as an emergency; operative 8-1-98 
(Register 98, No. 31). A Certificate of Compliance must be transmitted to OAL 
by 1 1-30-98 or emergency language will be repealed by operation of law on 
the following day. 

5. Repealer and new section refiled 11-24-98 as an emergency; operative 
11-29-98 (Register 98, No. 48). A Certificate of Compliance must be trans- 
mitted to OAL by 3-29-99 or emergency language will be repealed by opera- 
tion of law on the following day. 

6. New article 8 heading and Certificate of CompHance as to 1 1-24-98 order, in- 
cluding new subsection (a)(l )( A), amendment of subsection (c) and amendment 
of Note, transmitted to OAL 3-25-99 and filed 5-3-99 (Register 99, No. 19). 



Article 9. Rescission of Relinquishment 

§ 35167. Authority for Rescission. 

(a) (Reserved) 

(b) A relinquishment which has been filed with the department shall 
be rescinded only as specified at Family Code Section 8700. 

(1) Filing includes the department's receipt and acknowledgment of 
a certified copy of the relinquishment form. 

(c) If the agency decides not to place the child for adoption with the 
person or persons named in the relinquishment document, the agency 
shall notify the relinquishing parent who named the person or persons 
that the placement will not be made and that he or she has the right to re- 
scind the relinquishment and reclaim the child as provided in Family 
Code Section 8700. 
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NOTI:: Authority cited: Sections 10553 and 1 0554, Welfare and Institutions Code; 
Section 1530, Health and Safety Code; and Section 8621, Family Code. Refer- 
ence: Section 36 1 . Welfare and Institutions Code; Section 8700. Family Code; and 
25 U.S.C. 1901 et seq. 

History 

1. New section filed 9-1-87; operative 10-1-87. Kd. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3. see Register 88, No. 1 . 

2. Change without regulatory effect amending section filed 8-2-91 pursuant to 
section 100. tide 1. California Code of Regulations (Register 91, No. 52). 

3. Change without regulatory effect amending subsection (b) and NoTi-; filed 
3-27-95 pursuant to section 1 00, title 1 , California Code of Resulations (Regis- 
ter 95, No. 13). 

4. New article 8 (sections 35167-35179) and amendment of section filed 7-30-98 
as an emergency; operative 8-1-98 (Register 98. No. 31 ). A Certificate of Com- 
pliance must be transmitted to OAL by 1 1-30-98 or emergency language will 
be repealed by operation of law on the following day. 

5. New article 8 (sections 35167-35179) and amendment of secUon refiled 
1 1-24-98 as an emergency; operative 1 1-29-98 (Register 98, No. 48). A Cer- 
tificate of Compliance must be transmitted to OAL by 3-29-99 or emergency 
language will be repealed by operation of law on the following day. 

6. Certificate of Compliance as to 1 1-24-98 order, including renumbering of for- 
mer article 8 to article 9 and new subsection (b)( 1 ), transmitted to OAL 3-25-99 
and filed 5-3-99 (Register 99, No. 19). 

§ 35169. Rescinding a Relinquishment. 

(a) (Reserved) 

(b) After a relinquishment has been filed with the department, the 
agency shall treat an oral or written declaration by the relinquishing par- 
ent, that he or she wishes to rescind the relinquishment or to have the child 
returned as a request for rescission. 

(1) Filing includes the department's receipt and acknowledgment of 
a certified copy of the relinquishment form. 

(3) Upon such oral or written declaration by the parent, the agency 
shall: 

(A) Cease all adoptive planning for the child until the agency reaches 
a decision regarding the request. 

(B) Give the parent the AD 508. 

(C) Advise the parent that he or she has 14 days from the date the 
agency provides the rescission form in which to give the agency a written 
request for rescission. 

(D) Specify the date by which the parent must complete and return the 
AD 508 to the agency. 

(E) Inform the parent that if the form is not completed and returned to 
the agency by the specified date, the request for rescission shall be nulli- 
fied. 

NOTE: Authority cited: Sections 10553 and 10554, Welfare and Institutions Code; 
Section 1530, Health and Safety Code; and Section 8621, Family Code. Refer- 
ence: Secdon 8700, Family Code; and 25 U.S.C. 1901 et seq. 

History 

1. New section filed 9-1-87; operafive 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1. 

2. Change without regulatory effect amending section filed 8-2-91 pursuant to 
secfion 100, title 1, California Code of Regulations (Register 91, No. 52). 

3. New subsections (c)-(c)(3)(B) filed 9-8-93; operative 10-7-93 (Register 93, 

No. 37). 

4. Editorial correction repositioning subsecfions (c)-(c)(3)(B) (Register 94, No. 
18). 

5. Change without regulatory effect amending section and Note filed 3-27-95 
pursuant to section 100, title 1 , California Code of Regulations (Register 95, No. 
13). 

6. Amendment of section heading and section filed 7-30-98 as an emergency; op- 
erative 8-1-98 (Register 98, No. 31). A Certificate of Compliance must be 
transmitted to OAL by 1 1-30-98 or emergency language will be repealed by 
operation of law on the following day. 

7. Amendment of section heading and section refiled 1 1-24-98 as an emergency; 
operative 1 1-29-98 (Register 98, No. 48). A Certificate of Compliance must be 
transmitted to OAL by 3-29-99 or emergency language will be repealed by op- 
eration of law on the following day. 

8. Certificate of Compliance as to 1 1-24-98 order, including new subsection 
(b)(1) and subsection renumbering, transmitted to OAL 3-25-99 and filed 
5-3-99 (Register 99, No. 19). 



§ 35170. Consideration of a Request to Rescind a 
Relinquishment. 

(a) In considering a relinquishing parent's request to have the relin- 
quishment rescinded, the agency shall: 

( 1 ) Allow the parent to state his or her reason for seeking rescission of 
the relinquishment and to present a plan for care of the child. 

(2) Consider the needs of the child, the adequacy of the parent's plan 
and the public and cominunity resources, and services available to assist 
the parent in caring for the child. 

(b) If the agency agrees to rescind the relinquishment, the agency 
shall: 

( 1 ) Arrange the return ol' the child. 

(A) The agency shall retuiTi the child to the parent no later than seven 
working days from the time the decision to rescind is made, if the child 
is neither detained nor a juvenile court dependent in out-of-home care. 

1 . The agency shall mutually agree with the parent regarding the time 
and place for return of the child. 

2. If the agency knows or reasonably suspects the parent has endan- 
gered the physical or mental health of a child by abuse or neglect, the 
agency shall immediately contact the appropriate child protective agency 
and file the mandatory "Suspected Child Abuse Report" (Form SS 8572, 
Revised 1/93) pursuant to Penal Code Section 1 1 166(a). 

(B) Notify the juvenile court having jurisdiction of the child; the 
child's attorney, if any; and the relinquishing parent's attorney, if any, of 
the agency's decision to rescind the relinquishment and make a recom- 
mendation regarding the return of the child if the child is a dependent of 
the court. 

(2) Mark "VOID" on all copies of the relinquishment form signed by 
the rescinding parent and file the rescinded relinquishment in the case re- 
cord. 

(3) Obtain a signed statement from the rescinding parent that physical 
custody of the child was returned to him or her. 

(4) Notify any other relinquishing parent of the recission and inform 
that parent of his or her right to rescind the relinquishment also. 

(5) Notify the department of the rescission within three working days 
from the date the agency agrees to the recission. 

(c) If the agency's decision is not to rescind, the agency shall: 

( 1 ) Have the decision reviewed by the agency director or his or her de- 
signee. 

(2) Provide a copy of the agency's decision not to rescind the relin- 
quishment and the reasons for the agency's decision to the rescinding 
parent within three working days of the agency's decision. 

(3) Send a copy of the agency' s decision to the department within three 
working days of the agency's decision. 

(4) Notify the juvenile court having jurisdiction of the child; the 
child's attorney, if any; and the relinquishing parent's attorney, if any of 
the parent's request to have the relinquishment rescinded and of the 
agency's decision not to rescind if the child is a dependent of the court. 

(d) Notwithstanding Section 35 169(b), the agency shall rescind the re- 
Hnquishment of any parent who, having been notified as provided in 
Family Code Section 8700(f). delivers, or has delivered by mail or other 
method, before the end of the 30-day period beginning on the day after 
the notice was mailed a written request to the agency stating that he or she 
wishes to rescind his or her relinquishment and/or have the child re- 
turned. 

(1) In all such cases, the agency shall: 

(A) Notify the juvenile court having jurisdiction of the child; the 
child's attorney, if any; and the relinquishing parent's attorney, if any, 
that the relinquishment has been rescinded if the child is a dependent of 
the court; 

(B) Mark "VOID" on all copies of the relinquishment form signed by 
the rescinding parent and file the rescinded relinquishment in the case re- 
cord; and 

(C) Notify the department of the rescission within three working days 
from the date the written request to rescind the relinquishment was re- 
ceived. 
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(2) If the parent identifies a different person or persons with whom the 
child is to be placed and the agency concurs with this plan, the agency 
shall accept a new relinquishment as provided in Sections 35 1 30 through 
35141. 

(3) If the parent does not which the agency to engage in further adop- 
tive planning for the child or if the parent identifies a different person or 
persons with whom the child is to be placed and the agency does not con- 
cur with this plan, the agency shall: 

(A) Mutually agree with the parent regarding the time and place for re- 
turn of the child if the child is neither detained nor a juvenile court depen- 
dent in out-of-home care. 

1. The agency shall return the child no later than seven working days 
from the time the request to rescind is made. 

2. The agency shall obtain a signed statement from the rescinding par- 
ent that physical custody of the child was returned to him or her. 

(B) Notify all the parties of the parent's decision not to engage in fur- 
ther adoption planning and make a recommendation regarding the return 
of the child if the child is a dependent of the juvenile court. 

(C) Notify any other relinquishing parent of the rescission and inform 
him or her that he or she may also rescind his or her relinquishment. 
NOTE; Authority cited: Sections 10553 and 1 0554, Welfare and Institutions Code; 
Section 1530, Health and Safety Code; and Section 8621, Family Code. Refer- 
ence: Section 8700, Family Code; Sections 11165. 11165.1, 11165.2, 11165.3, 
1 1 165.4, 1 1 165.6, 1 1 165.7 and 1 1 166, Penal Code; and 25 U.S.C. 1901 et seq. 

History 

1. New section filed 7-30-98 as an emergency; operative 8-1-98 (Register 98, 
No. 31). A Certificate of Compliance must be transmitted to OAL by 1 1-30-98 
or emergency language will be repealed by operation of law on the following 
day. 

2. New section refiled 1 1-24-98 as an emergency; operative 1 1-29-98 (Register 
98, No. 48). A Certificate of Compliance must be transmitted to OAL by 
3-29-99 or emergency language will be repealed by operation of law on the fol- 
lowing day. 

3. Certificate of Compliance as to 1 1-24-98 order, including amendment of sec- 
tion heading and amendment of subsection (d)(1)(B), transinitted to OAL 
3-25-99 and filed 5-3-99 (Register 99, No. 19). 



§ 351 71 . Content of Written Assessment of the Child. 

NOTE: Authority cited: Sections 10553 and 10554, Welfare and Institutions Code; 
Section 1530, Health and Safety Code; and Section 8608, Family Code. Refer- 
ence: Sections 8608, 8706, 8715 and 9100, Family Code; and 25 U.S.C. 1901 
et seq. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1. 

2. Amendment of subsection (a) and note filed 7-23-90; operative 8-22-90 (Reg- 
ister 90, No. 37). 

3. Change without regulatory effect amending section filed 8-2-91 pursuant to 
section 100, title 1, California Code of Regulations (Register 91, No. 52). 

4. Amendment of subsecfion (b)(6) and Note filed 10-31-94 as an emergency; 
operative 1 1-1-94 (Register 94, No. 44). A Certificate of Compliance must be 
U-ansmitted to OAL by 3-1-95 or emergency language will be repealed by oper- 
ation of law on the following day. 

5. Change without regulatory effect amending subsections (b)(l)(A)-(b)(5), 
(b)(5)(A)l., (b)(6)-(7) and Note filed 3-27-95 pursuant to section 100, tide 1, 
California Code of Regulations (Register 95, No. 13). 

6. Certificate of Compliance as to 10-31-94 order including amendment of sub- 
section (b)(6) transmitted to OAL 2-27-95 and filed 4-10-95 (Register 95, No. 
15). 

7. Renumbering of former article 4 to new article 1 and renumbering of former sec- 
don 35171 to new section 35127.1 filed 7-30-98 as an emergency; operative 
8-1-98 (Register 98, No. 31). A Certificate of Compliance must be transmitted 
to OAL by 1 1-30-98 or emergency language will be repealed by operation of 
law on the following day. 

8. Renumbering of former article 4 to new article 1 and renumbering of former sec- 
tion 35171 to secfion 35127.1 refiled 11-24-98 as an emergency; operative 
11-29-98 (Register 98, No. 48). A Certificate of Compliance must be trans- 
mitted to OAL by 3-29-99 or emergency language will be repealed by opera- 
tion of law on the following day. 

9. Certificate of Compliance as to 1 1-24-98 order transmitted to OAL 3-25-99 
and filed 5-3-99 (Register 99, No. 19). 



§ 35173. Documents, Reports and Authorizations Required 
for Assessment of the Child. 

NOTE: Authority cited: Sections 1 0553 and 1 0554, Welfare and Institutions Code; 
Section 1530, Health and Safety Code; and Sections 8608 and 8621, Family Code. 
Reference: Sections 8608, 8706 and 8715, Family Code; and 25 U.S.C. 1901 et 
seq. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88. No. 1 . 

2. Change without regulatory effect amending section filed 8-2-91 pursuant to 
section 100, title 1, California Code of Regulations (Register 91, No. 52). 

3. Change without regulatory effect amending subsections (b)(l)-(4), 
(b)(5)(A)-(b)(6) and NoTi-; filed 3-27-95 pursuant to section 100, fitlc 1. Cali- 
fornia Code of Regulations (Register 95, No. 13). 

4. Renumbering of former section 35 1 73 to new section 35127.2 filed 7-30-98 as 
an emergency; operative 8-1-98 (Register 98, No. 31). A Certificate of Com- 
pliance must be transmitted to OAL by 1 1-30-98 or emergency language will 
be repealed by operation of law on the following day. 

5. Renumbering of former section 35173 to new secfion 35127.2 refiled 1 1-24-98 
as an emergency; operative 1 1-29-98 (Register 98, No. 48). A Certificate of 
Compliance must be transmitted to OAL by 3-29-99 or emergency language 
will be repealed by operation of law on the following day. 

6. Certificate of Compliance as to 1 1-24-98 order transmitted to OAL 3-25-99 
and filed 5-3-99 (Register 99, No. 19). 

§ 35175. Services for Children Accepted for Adoption 
Planning. 

NOTE; Authority cited: Sections 1 0553 and 1 61 1 8, Welfare and Institutions Code; 
Section 1530, Health and Safety Code; and Section 8621, Family Code. Refer- 
ence: Sections 8704, 8706, 8708 and 8715, Family Code. 

History 

1. New section filed 9-1-87; operafive 10-1-87. Ed. Note: The prindng of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1. 

2. Change without regulatory effect amending Note filed 8-2-91 pursuant to sec- 
tion 100, title 1, California Code of Regulations (Register 91, No. 52). 

3. Change without regulatory effect amending subsections (a)(l)-(8) and Note 
filed 3-27-95 pursuant to section 100, fitle 1, California Code of Regulations 
(Register 95, No. 13). 

4. Renumbering of former section 35175 to new secfion 35127.3 filed 7-30-98 as 
an emergency; operafive 8-1-98 (Register 98, No. 31). A Certificate of Com- 
pliance must be transmitted to OAL by 1 1-30-98 or emergency language will 
be repealed by operation of law on the following day. 

5. Renumbering of former section 35175 to new section 35127.3 refiled 1 1-24-98 
as an emergency; operative 11-29-98 (Register 98, No. 48). A Certificate of 
Compliance must be transmitted to OAL by 3-29-99 or emergency language 
will be repealed by operation of law on the following day. 

6. Certificate of Compliance as to 1 1-24-98 order transmitted to OAL 3-25-99 
and filed 5-3-99 (Register 99, No. 19). 



Article 10. Application to Adopt 

§ 35177. Written Application, Agency Actions, and 
Authority for Disapproval 

(a) The agency shall require a written application for adoption before 
it conducts an assessment of the applicant. 

(b) The agency shall provide information to the adoptive applicant as 
specified in Sections 35179 and 35179.1. 

(c) The agency shall assess each applicant as specified in Sections 
35181 or 35183. 

(2) If the anticipated waiting time before the agency begins an assess- 
ment is more than six months, the agency shall: 

(A) Provide the applicant with the names of the other agencies which 
provide assessment services in the county where the applicant resides; 
and 

(B) Inform the applicant of the availability of the federal income tax 
credit which may reimburse the family for all or part of the cost of an 
assessment by a licensed private adoption agency. 

(d) The agency shall provide the applicant with written information 
that describes the Adoption Assistance Program. 

(e) The agency shall have the authority to make a determination that 
the applicant shall not be approved for adoptive placement of a child at 
any point in the assessment process. 
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(f) The agency shall not approve an application for the adoptive place- 
ment of a child until all of the following requirements have been met: 

( 1 ) The agency has completed the assessment process as specified in 
Section 35181 or Section 35183. 

(2) The agency, when it is a licensed private adoption agency, has re- 
ceived written notification from the CDSS — Adoptions Branch that the 
information contained in an FBI criminal record of an applicant does not 
preclude an adoptive placement. 

(g) The agency shall provide the applicant with written notification of 
its decision regarding the adoptive placement of a child with the appli- 
cant. 

(1) Written notification of the agency's decision that the application 
is approved shall include identification of age, race, gender and charac- 
teristics of children considered for placement. 

(2) Written notification of the agency's decision not to approve the 
applicant for adoptive placement, made at any point in the assessment 
process, shall include identification of the factors which led to the 
agency's decision. 

(h) The agency shall inform the applicant in writing of the agency's 
grievance review procedure and the applicant's right to file a grievance 
with the agency within 30 days of receipt of the decision. 

( 1 ) If the applicant files a grievance with the agency, the agency shall 
comply with the procedures set forth in Section 35215. 

(2) When a grievance concerns an action based on an FBI criminal re- 
cord, the agency shall comply with the procedure set forth at Section 
35215(a)(1)(D). 

NOTE; Authority cited: Sections 10533, 10553 and 10554, Welfare and Institu- 
tions Code; Section 1530, Health and Safety Code; and Section 8621, Family 
Code. Reference: Sections 8704 and 8712, Family Code; Section 1 1 105.2, Penal 
Code; and Section 161 19, Welfare and Institutions Code. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1 . 

2. Change without regulatoiy effect amending Note filed 8-2-91 pursuant to sec- 
tion 100, title 1, California Code of Regulations (Register 91, No. 52). 

3. Change without regulatory effect adding new subsection (a) designator and 
amending Notk filed 3-27-95 pursuant to section 100, title 1, California Code 
of Regulations (Register 95, No. 13). 

4. Repealer of article 5 heading and amendment of section heading, section and 
Note filed 7-30-98 as an emergency; operative 8-1-98 (Register 98, No. 31). 
A Certificate of Compliance must be transmitted to OAL by 1 1 -30-98 or emer- 
gency language will be repealed by operation of law on the following day. 

5. Repealer of article 5 heading and amendment of section heading, section and 
Note refiled 1 1-24-98 as an emergency; operative 1 1 -29-98 (Register 98, No. 
48). A Certificate of Compliance must be transmitted to OAL by 3-29-99 or 
emergency language will be repealed by operation of law on the following day. 

6. New article 10 heading and Certificate of Comphance as to 1 1-24-98 order, in- 
cluding amendment of subsection (b), repealer of subsections (d)-td)(3)(B), 
subsection relettering, and amendment of newly designated subsections (g)(1) 
and (g)(2), transmitted to OAL 3-25-99 and filed 5-3-99 (Register 99, No. 19). 

7. New subsection (d), subsection relettering, and amendment of Note filed 
11-30-2000 as an emergency; operative 12-1-2000 (Register 2001, No. 13). 
A Certificate of Compliance must be transmitted to OAL by 3-30-2001 or 
emergency language will be repealed by operation of law on the following day. 

8. New subsection (d), subsection relettering, and amendment of Note refiled 
3-30-2001 as an emergency; operative 3-31-2001 (Register 2001, No. 13). A 
Certificate of Compliance must be transmitted to OAL by 7-30-2001 or emer- 
gency language will be repealed by operation of law on the following day. 

9. Certificate of Compliance as to 3-31-2001 order transmitted to OAL 
7-27-2001 and filed 9-6-2001 (Register 2001, No. 36). 

§ 35179. Information to be Provided to An Applicant. 

(a) (Reserved) 

(b) The agency shall provide the applicants with information which 
shall include but not be limited to: 

(1) Characteristics of children available for adoption through the 
agency. 

(A) Information and counseling regarding the need for a community 
care facility license if a child who has not been legally freed for adoption 
is to be placed with the applicant. 

(B) If children under the court's jurisdiction are available through the 
agency, information about the juvenile court dependency process. This 
information shall include, but not be limited to: 

1. Concurrent services plarming. 



2. The role of permanency planning families. 
(C) Availability of national, state, and local adoption exchanges and 
photo-listing albums. 

(2) Information about the adoption process, including: 

(A) Application and assessment requirements. 

(B) Agency's procedures for providing a copy of the written assess- 
ment to the applicant. 

(C) Approximate length of time it may take to complete the adoption 
process. 

(D) Statutory and regulatory requirements for adoption. 

(E) Availability of any training classes related to adoption or parenting 
preparation. 

(3) Information about the agency's fees. 

(4) Information about any available resources or services that may as- 
sist the applicant in meeting the needs of the child, such as: 

(A) The Adoption Assistance Program. 

(B) Local Mental Health Care Plan (Medi-Cal Mental Health or Men- 
tal Health Managed Care). 

(C) Medicaid (Title XIX) for medical and dental services and the Early 
Periodic Screening Diagnostic and Treatment Program (EPSDT). 

(D) California Regional Center Services. 

(E) Individual Education Program (lEP) and Special Education ser- 
vices available through the local school district. 

(G) The following information shall be included in this explanation: 

1. Adoption assistance, including financial assistance and Medi-Cal 
benefits, is available to remove or reduce economic barriers preventing 
families from adopting children who otherwise would remain in long- 
term foster care. 

2. There are significant differences between adoption assistance and 
foster care as shown in the following chart: 

Foster Care Adoption Assistance 



Payment based on child's age and, 
in some cases, disability or other 
need for specialized care and/or 
supervision. 



Negotiated payment is 
based on child's needs and 
family's circumstances. 



The maximum payment for 
which the child is eligible 
is the foster care mainte- 
nance payment that would 
have been paid based on 
the age-related state 
approved foster family 
home care rate and any 
applicable state-approved 
specialized care increment 
the child would have 
received if not adopted. 

Circumstances of the 
family are considered 
in determining payment 
amount. 

Child eligible for 
Medi-Cal but adoptive 
family must first use any 
existing health insurance 
coverage on the child. 

Required group home or 
residential treatment place- 
ment would be funded by 
the AAP up to 1 8 months 
to address a specific 
episode or condition 
justifying that placement. 
The adoptive parents must 
actively participate in a plan 
to reunify the child with the 
adoptive family. 

(5) Information about additional benefits which may be available to 
assist in the completion of the adoption. 

(6) Information about the availability of services to facilitate contact 
between the parties to the adoption, before or after the adoption is corn- 



Family resources and 
circumstances are not 
considered in determining 
payment amount. 

Child is eligible for Medi-Cal, 
but any existing health insurance 
coverage on the child must be 
used first. 



Required group home or residential 
treatment placement would be 
available for as long as necessary. 
Foster parents have no right to 
continue to participate in the 
child's hfe and have no right to 
have the child placed in their 
home once treatment is no 
longer necessary. 
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pleled, including the development of a kinship adoption agreement when 
the apphcant is a relative of the child to be adopted. 

(7) Laws regarding disclosure of medical and background information 
about the child. 

(8) Requirements of Family Code Section 8702 and a written copy of 
the Adoption Information Act Statement. 

(9) Agency's grievance review procedures. 

(10) Laws regarding reunion between the adopted child and his or her 
birth family. 

(11) Information about the full assessment, abbreviated assessment, 
and updated assessment process. 

NOTE: Authority cited: Sections 10553 and 10554. Welfare and Institutions Code; 
Section 1530, Health and Safety Code; and Section 8608 and 8621, Fainily Code. 
Reference: Sections 8608, 8702, 8706, 9203, 9204 and 9205, Family Code; Sec- 
tions 16119 and 16121, Welfare and Institutions Code; and 25 U.S.C. 1901 etseq. 

History 

1. New section filed 12-1-88; operative 12-31-88 (Register 89, No. 1). 

2. Editorial correction adding subsection (a)(2) (Register 94, No. 44). 

3. Amendment of subsection {a)(2)( A) and NoTii filed 10-31-94 as an emergency; 
operative 1 1-1-94 (Register 94, No. 44). A Certificate of Compliance must be 
transmitted to OAL by 3-1-95 or emergency language will be repealed by oper- 
ation of law on the following day. 

4. Certificate of Compliance as to 10-31-94 order including amendment of sub- 
section (a)(2)(A) transmitted to OAL 2-27-95 and filed 4-10-95 (Register 95, 
No. 15). 

5. Amendment of section heading, section and Note filed 7-30-98 as an emergen- 
cy: operative 8-1-98 (Register 98, No. 31 ). A Certificate of Compliance must 
be transmitted to OAL by 1 1-30-98 or emergency language will be repealed by 
operation of law on the following day. 

6. Amendment of section heading, section and Note refiled 1 1-24-98 as an emer- 
gency; operative 1 1-29-98 (Register 98, No. 48). A Certificate of Compliance 
must be transmitted to OAL by 3-29-99 or emergency language will be re- 
pealed by operation of law on the following day. 

7. Certificate of Compliance as to 1 1-24-98 order transmitted to OAL 3-25-99 
and filed 5-3-99 (Register 99, No. 19). 

8. Amendment of subsection (b)(4), new subsections (b)(4)( A)-(E), subsection re- 
letterins, and amendment of newly designated subsection (b)(4)(G) filed 
1 1-30-2000 as an emergency; operative 12-1-2000 (Register 2001, No. 13). 
A Certificate of Compliance must be transmitted to OAL by 3-30-2001 or 
emergency language will be repealed by operation of law on the following day. 

9. Amendment of subsection (b)(4), new subsecfions (b)(4)( A)-(E), subsecfion re- 
lettering, and amendment of newly designated subsection (b)(4)(G) refiled 
3-30-2001 as an emergency; operative 3-31-2001 (Register 2001, No. 13). A 
Certificate of Compliance must be transmitted to OAL by 7-30-2001 or emer- 
gency language will be repealed by operation of law on the following day. 

10. Certificate of Compliance as to 3-31-2001 order, including further amend- 
ment of subsection (b)(4)(G)2. transmitted to OAL 7-27-2001 and filed 
9-6-2001 (Register 2001, No. 36). 

§ 35179.1. Information Regarding Kinship Adoption. 

(a) The agency shall provide all the following information to prospec- 
tive adoptive parents who are considering adoption of a related child: 

( 1 ) Options available to relatives to establish a legally permanent rela- 
tionship with a related child. 

(2) Resources available to meet the child's needs. 

(3) Requirement for a written application under Section 35 177 and ap- 
proval of the application before the child may be placed with the relatives 
for adoption. 

(4) Requirement for an applicant assessment under Section 35180 or 
Section 35183. 

(5) Availability of and requirements for a kinship adoption agreement 
as defined at Section 35000(k)(l)(A), including both of the following: 

(A) Forms developed under Family Code Section 8714.7(j) which 
shall accompany the agreement. 

(B) Services available to assist in the development of the agreement 

(6) Requirements that a child age 1 2 or older must consent to the kin- 
ship adoption agreement and that any child who is a juvenile court depen- 
dent or the subject of a dependency petition must be represented by an 
attorney for the purpose of consent to the agreement. 

(b) The agency shall advise the birth parent of the availability of a kin- 
ship adoption agreement as defined at Section 35000(k)(l) and of any 
services as described in Section 35129.1(b)(3)(A) and Sections 
35129.2(b)(3)(A) and (B). 

NOTE: Authority Cited: Secfions 10553 and 10554, Welfare and Institutions 
Code; Section 1530, Health and Safety Code; and Secfion 8621, Family Code. 
Reference: Sections 8714.5, 8714.7 and 8715, Family Code. 



History 

L Renumbering of former .section 35209.1 to section 35179.1, including amend- 
ment of subsections (a)(4) and (a)(5), filed 5-3-99; operative 5-3-99 (Resister 
99, No. 19). 

Article 1 1 . Assessment of the Applicant 

§ 35180. Written Assessment of the Adoptive Applicant 
and Documentation. 

(a) The agency shall assess each applicant seeking to adopt a child for 
whom the agency needs adoptive parents in order to determine the appli- 
cant's suitability as a prospective adoptive parent. 

(1) A copy of the written assessment of the adoptive applicant shall be 
retained in the case file and shall include: 

(A) Identifying information about the applicant and any children and 
adults residing in the home: 

1 . Name. 

2. Date of birth. 

3. Sex. 

4. Relationship, if any, to the child to be adopted. 

(B) Summary of the information evaluated. 

(C) Social history, including the results of a screening for any criminal 
background and any referrals for child abuse or neglect. 

1 . If the child has been living in the applicant's home, a determination 
that the child has not been abused or neglected by the applicant. 

(D) Determination of the applicant's commitment and capability to 
meet the needs of a child which shall include: 

1 . Description of the age, race, gender and characteristics of children 
this family, in the agency's judgment, is likely to be willing and able to 
parent, and whom the agency will consider for placement with the appli- 
cant, including: 

a. Any characteristics of a child for which, in the agency's judgment, 
the applicant would be unsuitable. 

(E) Determination that the applicant's home is safe. 

(F) Applicant's understanding of the legal and financial rights and re- 
sponsibilities in adoption. 

1 . Statement as to whether the applicant has been provided informa- 
tion about the Adoption Assistance Program. 

(G) Any resources, services or training which would assist the adop- 
tive applicant in meeting the needs of a child. 

(H) Determination of approval or denial of the application and the rea- 
sons for the determination. 

(b) An assessment completed as specified in Section 35 181 or Section 
35 183 shall not be used to meet the requirements for an assessment for 
an Intercountry Adoption pursuant to Section 35257 until it has been up- 
dated by an agency Hcensed to provide intercountry adoption services. 
NOTE: Authority cited: Sections 1 0553 and 1 0554, Welfare and Institutions Code; 
Section 1530, Health and Safety Code; and Section 8621, Family Code. Refer- 
ence: Sections 361.5, 366.21 and 366.22, Welfare and Institutions Code; and Sec- 
tion 8715, Family Code. 

History 

1. New article 10 (sections 35180-35195) and section filed 7-30-98 as an emer- 
gency; operative 8-1-98 (Register 98, No. 31). A Certificate of Compliance 
must be transmitted to OAL by 1 1-30-98 or emergency language will be re- 
pealed by operation of law on the following day. 

2. New article 10 (sections 35180-35195) and section refiled 11-24-98 as an 
emergency; operative 1 1-29-98 (Register 98, No. 48). A Certificate of Com- 
pliance must be transmitted to OAL by 3-29-99 or emergency language will be 
repealed by operation of law on the following day. 

3. Certificate of Compliance as to 1 1-24-98 order, including renumbering of for- 
mer article 10 to article 1 1 and redesignation of former subsection (a)(2) as sub- 
section (b) and amendment of Note, transmitted to OAL 3-25-99 and filed 
5-3-99 (Register 99, No. 19). 

§ 351 81 . Full Assessment of the Adoptive Applicant. 

(a) The agency shall have at least 3 separate face-to-face contacts with 
each applicant for the purpose of interviewing the applicant for the 
assessment. 

(1) Up to 2 contacts may be adoption training or preparation class ses- 
sions. 
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(2) The contacts shall include, at least, all of the following: 

(A) At least one interview with the applicant in the home. 

(B) A separate face-to-face interview with each applicant. 

(C) A joint interview when there are two applicants. 

(D) A face-to-face interview with all other individuals residing in the 
home. 

(E) Additional interviews as necessary. 

(b) The agency shall obtain from the applicant, at least, all of the fol- 
lowing information: 

(1) Identifying information: 

(A) Full name, including aliases and maiden names. 

(B) Current address and telephone number. 

(C) Date of birth. 

(D) Sex. 

(2) Blood relationship to child, if any. 

(3) Race and ethnic background information. 

(4) Religion, if any. 

(5) Verification of employment or income. 

(6) Marriage certificate, if married. 

(A) Verification of termination of prior marriages. 

1 . When verification of the dissolution of all marriages of the appli- 
cants is not possible, the marriages preceding a verified divorce decree 
shall be assumed to be validly dissolved. 

(7) Names, date of birth, sex of other individuals in the home and per- 
sonal or biological relationship to the applicant. 

(8) Names, dates of birth and location of any minor children of the 
applicant who are not living in the home of the applicant 

(9) Report of a medical examination of each applicant 

(A) The report shall be completed by a licensed physician or a nurse 
practitioner or physician's assistant practicing under a licensed physi- 
cian. 

(B) The report shall be completed no more than 6 months before the 
date of the application to adopt. 

(C) The agency may substitute a health questionnaire completed by the 
applicant for the medical report if both of the following conditions exist: 

1 . The applicant is the current care giver of the child or a relative seek- 
ing to adopt a specific child, and 

2. The completed questionnaire does not, in the agency's judgment, 
identify indicators requiring further evaluation or report. 

a. If in the agency's judgment, sufficient additional information is ob- 
tained from the physician who has been treating a specific condition iden- 
tified in the questiormaire, additional medical examination is not neces- 
sary. 

(10) A certificate, for each adult residing in the home, stating that the 
individual is free from communicable tuberculosis. 

(11) The names of three individuals to be contacted by the agency for 
the purpose of obtaining references. 

(12) The results of a screening for any criminal background of the 
applicant and any other adults residing in the home and, if required by 
Section 35184(e)(1), the FBI criminal record, if any, from the DOJ. 

(13) The results of a screening for prior referrals for cliild abuse or ne- 
glect. 

(14) Authorization for information from additional sources to be re- 
leased to the agency, as necessary, to complete the assessment. 

(15) Authorization for the adoption agency to release a copy of the 
written assessment to other adoption and child welfare agencies for the 
purpose of matching the applicant with a child for adoption. 

(c) In assessing the adoptive applicant, the agency shall consider the 
following factors for the applicant, as well as any children or other adults 
residing in the home: 

(1) Social history, including the following: 

(A) Personal characteristics and current functioning. 

(B) The results of a screening for any criminal record and child abuse 
index report. 

(2) A determination of the applicant's commitment and capability to 
meet the needs of a child including both of the following: 



(A) Basic needs. 

(B ) The specified needs of an identified child related to the assessment 
of the child under Sections 35127.1 and .2. 

(3) The applicant's understanding of the legal and financial rights and 
responsibilities in adoption. 

(4) Motivation for seeking adoption and the ability and willingness to 
assume permanent responsibility for the care, guidance and protection of 
a child through adoption. 

(5) Adequacy of housing. 

(6) Social support system. 

(7) Financial stability. 

(8) General characteristics: 

(9) The preparation or plan the applicant has made for care of the minor 
in the event of death or incapacity of the adoptive parent or parents. 

(10) The ability of the applicant to work with a child welfare agency 
in support of a case plan for a child who is a dependent of the juvenile 
court. 

(A) Whether the applicant is willing and able to be a permanency plan- 
ning family. 

(d) If the adoptive applicant is a relative, the agency shall consider both 
of the following factors: 

( 1 ) The nature of the relationship the relative has with the birth parent 
or other extended family members. 

(2) Whether the relative would like to enter into a kinship adoption 
agreement and, if so, what kind of post-adoption contact the relative 
would like to have with the birth parent or other family members. 

(e) If the adoptive applicant is a birth parent of the child to be adopted, 
the following factor shall also be considered: 

(1 ) If the child was a dependent of the juvenile court, whether the con- 
ditions which led to the child's removal from the parent still exist. 

(f) The agency shall identify any resources, services or training needed 
to facilitate the adoptive applicant's ability to meet the needs of the child. 
Note: Authority cited: Sections 1 0553 and 1 0554, Welfare and Institutions Code; 
Section 1530, Health and Safety Code; and Section 8621, Family Code. Refer- 
ence: Sections 361.5, 366.21 and 366.22, Welfare and Institutions Code. 

History 

1. New section filed 7-30-98 as an emergency; operative 8-1-98 (Register 98, 
No. 31). A Certificate of Compliance must be transmitted to OAL by 1 1-30-98 
or emergency language will be repealed by operation of law on the following 
day. 

2. New section refiled 1 1-24-98 as an emergency; operative 1 1-29-98 (Register 
98, No. 48). A Certificate of Compliance must be transmitted to OAL by 
3-29-99 or emergency language will be repealed by operation of law on the fol- 
lowing day. 

3. Certificate of Compliance as to 1 1-24-98 order, including amendment of sub- 
sections (b)(12) and (c)(1)(B) and amendment of Note, transmitted to OAL 
3-25-99 and filed 5-3-99 (Register 99, No. 19). 

§ 35183. Abbreviated Assessment of the Adoptive 
Applicant. 

(a) The agency may conduct an abbreviated assessment under any of 
the following conditions: 

(1) The applicant is the current care giver of the child to be adopted, 
and 

(A) Is licensed or certified as a foster family home, and 

(B) Has cared for the child, under the supervision of an adoption or 
child welfare agency, for at least six months. 

(2) The applicant is an existing relative caregiver of the child to be 
adopted who was assessed under Welfare and Institutions Code Section 
361.3, and written documentation of the assessment is available to the 
adoption agency. 

(3) The applicant has successfully completed a prior agency, indepen- 
dent or intercountry adoption in California within the last five years and 
both of the following conditions exist: 

(A) An approved written assessment was made as required by Section 
35180 (agency), Section 35081 (independent), or Section 35257 (inter- 
country). 

(B) The written assessment document is available to the agency com- 
pleting the current assessment. 
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(b) The agency shall have al least one face-to-face contact with each 
applicant for the purpose of interviewing the applicant for the assess- 
ment. 

( 1 ) The contact shall include, at least, all the following: 

(A) One interview in the home of the applicant. 

(B) A separate face-to-face interview with each applicant. 

(C) A face-to-face interview with all individuals residing in the 
household, including the child to be adopted. 

(2) The contact shall include additional interviews as necessary. 

(c) The agency shall obtain from the applicant, at least, the following 
information: 

( 1 ) Identifying information: 

(A) Full name, including aliases and maiden names. 

(B) Current address and telephone number. 

(C) Date of birth. 

(D) Sex. 

(2) Blood relationship to child, if any. 

(3) Religion, if any. 

(4) The following information only if it is not documented in previous 
assessments or, in the judgment of the agency, the applicant's circum- 
stances have significantly changed since the previous assessment: 

(A) Name and address of employer and length of time employed or 
most recent income tax return if self employed. 

(B) Marriage certificate, if married, and verification of termination of 
prior marriages. 

1 . Any marriages and dissolutions occurring before a prior California 
adoption shall be assumed to have been valid at the time of the prior adop- 
tion. 

2. When verification of the dissolution of all marriages of the appli- 
cants is not possible, the marriages preceding a verified divorce decree 
shall be assumed to be validly dissolved. 

(C) Names, dates of birth and location of any minor children of the 
applicant who are not living in the home of the applicant. 

(5) Names, date of birth, sex and relationship of other individuals in 
the home. 

(6) Report of a medical examination of each applicant. 

(A) The report shall be completed by a licensed physician or a nurse 
practitioner or physician's assistant practicing under a licensed physi- 
cian. 

(B) The report shall be completed no more than six months before the 
date of the application to adopt. 

(C) The agency may substitute a health questionnaire completed by the 
applicant for the medical report if both of the following conditions exist: 

1 . The applicant is the current care giver or a relative seeking to adopt 
a specific child, and 

2. The completed questionnaire does not, in the agency's judgment, 
identify indicators requiring further evaluation or report. 

a. If in the agency's judgment, sufficient additional information is ob- 
tained from the physician who has been treating a specific condition iden- 
tified in the questionnaire, additional medical examination is not neces- 
sary. 

(7) A certificate for each adult residing in the home stating that the in- 
dividual is free from communicable tuberculosis. 

(8) The name of at least one individual to be contacted by the agency 
for the purpose of obtaining a reference. 

(9) The results of a screening for any criminal background of the appli- 
cant and any other adults residing in the home, unless the agency has a 
current contract with the DOJ for the Subsequent Arrest Notification Ser- 
vices regarding them as specified in Section 35184(d), and, if required 
by Section 35184(e), the FBI criminal record. 

(10) The results of a screening for prior referrals for child abuse or ne- 
glect. 

(11) Authorization for information from additional sources to be re- 
leased to the agency, as necessary to complete the assessment. 



(12) Authorization for the agency to release a copy of the written 
assessment to other adoption and child welfare agencies for the purpose 
of matching the applicant with a child for adoption, if the applicant is 
seeking to adopt a child who is not already living in the applicant' s home. 

( 1 3) The name of the agency that completed any prior assessment re- 
lated to the care of a child as identified in Section 35183(a) and the ap- 
proximate date the assessment was completed. 

(A) Authorization for the agency to obtain the prior assessment. 

(d) In assessing the adoptive applicant who meets the requirements for 
an abbreviated assessment as specified in Section 35183(a), the agency 
shall consider the following factors for the apphcant, as well as for any 
children or other adults residing in the home: 

( 1 ) Any changes in circumstances since the prior assessment which the 
agency considers significant and which shall include, at least, all of the 
following: 

(A) Marital status. 

(B) Family constellation. 

1. If the applicant adopted previously, the adjustment of the child and 
family to the adoption. 

(C) Household membership. 

(D) Employment and income. 

(E) Health. 

(F) Housing. 

(G) Results of a screening for any criminal record or child abuse index 
report. 

(2) Any factors which, in the agency's judgment, affect the potential 
safety and stability of a child placed with the applicant. 

(3) A determination of the applicant's commitment and capability to 
meet the needs of a child including both of the following: 

(A) Basic needs. 

(B) The specified needs of an idenfified child related to the assessment 
of the child under Section 35 127. 1 and Section 35 127.2. 

(4) Understanding of the legal and financial rights and responsibilities 
of adoption and of the differences inherent in an adoptive parenting rela- 
tionship. 

(5) If a specific child has been identified, the nature of the relafionship 
with the child who is to be adopted, including the durafion and character 
of the relafionship and the mofivation for seeking adopfion of the child. 

(6) The preparation or plan the applicant has made for care of the minor 
in the event of death or incapacity of the adoptive parent or parents. 

(7) The ability of the applicant to work with a child welfare agency in 
support of a case plan for a child who is a dependent of the juvenile court. 

(A) Whether the applicant is willing and able to be a permanency plan- 
ning family. 

(e) If the adoptive applicant is a relative, the agency shall consider both 
of the following factors: 

( 1 ) The nature of the relationship the relative has with the birth parents 
or other extended family members. 

(2) Whether the relative would like to enter into a kinship adoption 
agreement and, if so, the kind of post-adoption contact the relative would 
like to have with the birth parent or other family members. 

(f) If the applicant is the current care giver of the child to be adopted, 
the agency shall consider the following: 

(1) The adjustment of the child and the family since the child joined 
the family. 

(2) The applicant's understanding of and ability to meet the needs of 
the child, including any special needs. 

(3) The nature of the relafionship or contact, if any, between the appli- 
cant and the child's birth parents, any of the child's siblings or half-sib- 
lings not residing with the child, or extended family members and plans 
for any ongoing contact. 

(4) The applicant's understanding of the child's needs and the circum- 
stances which led to the child's out-of-home placement. 
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NOTIi: Authority cited: Sections 10553 and 10554, Welfare and Institutions Code; 
Section 1530, Health and Safety Code; and Section 8621, Family Code. Refer- 
ence: Sections 361.5, 366.21 and 366.22, Welfare and histitutions Code. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
histoi"y of former chapter 3, see Register 88, No. 1 . 

2. Change without regulatory effect amending Noth filed 8-2-9 1 pursuant to sec- 
tion 100, title 1, California Code of Regulations (Register 91, No. 52). 

3. Change without regulatory effect amending Noti-; filed 3-27-95 pursuant to 
section 100, title 1, "California Code of Regulations (Register 95, No. 13). 

4. Repealer of article 6 and repealer and new section filed 7-30-98 as an emergen- 
cy; operafive 8-1-98 (Register 98, No. 31). A Certificate of Compliance must 
be transmitted to OAL by 1 1-30-98 or emergency language will be repealed by 
operation of law on the following day. 

5. Repealer of article 6 and repealer and new section refiled 1 1-24-98 as an emer- 
gency; operative 1 1-29-98 (Register 98, No. 48). A Certificate of Coinpliance 
must be transmitted to OAL by 3-29-99 or emergency language will be re- 
pealed by operation of law on the following day. 

6. Certificate of Compliance as to 11 -24-98 order, includins amendment of sec- 
tion, transmitted to OAL 3-25-99 and filed 5-3-99 (Register 99, No. 19). 



§ 351 83.1 . Updating an Existing Assessment of the 
Adoptive Applicant. 

(a) (Reserved) 

(b) The agency shall obtain authorization from the applicant to obtain 
the prior assessment. 

(1) The agency shall include in the updated assessment, the name of 
the agency that completed the prior assessment and the date the assess- 
ment was completed. 

(c) An update to an existing applicant assessment shall be completed 
in any of the following circumstances: 

(1) In the agency's judgment, significant changes have occurred in the 
applicant's circumstances since the completion of the existing assess- 
ment which warrant such an update before the placement of a child in the 
home. 

(B) Two years have passed since an agency completed the existing 
applicant assessment and the adoption of a child placed in the apphcant's 
home, under the supervision of a child welfare or adoption agency, has 
not been finahzed. 

(C) Two years have passed since an agency completed the existing 
applicant assessment. The adoption of a child placed in the apphcant's 
home, under the supervision of a child welfare or adoption agency, has 
not been finalized and a second child is being placed for adoption in the 
home. 

(D) Three years have passed since the existing applicant assessment 
was completed by an agency and no child, under the supervision of a 
child welfare or adoption agency, has been placed in the apphcant's 
home during that time. 

(d) The agency shall complete an update of an existing assessment by 
following the format for an abbreviated assessment at Section 35183(b) 
and shall include information pursuant to Sections 35 183(c) through (f), 
as necessary. 

NOTE: Authority cited: Sections 10553and 10554, Welfare and Institutions Code; 
Section 1530, Health and Safety Code; and Section 8621, Family Code. Refer- 
ence: Sections 361.5, 366.21 and 366.22, Welfare and Institutions Code. 

History 

1. New secfion filed 5-3-99; operafive 5-3-99 (Register 99, No. 19). 

§ 35184. Criminal Background Check of Applicants. 

(a) The agency shall complete a criminal record check of all applicants 
and any other adults residing in the home to obtain, if any, the full state 
criminal record from the Department of Justice (DOJ) pursuant to Family 
Code Section 8712(a). 

(b) The agency shall obtain copies of the full criminal record and the 
child abuse index report, if available, from the county or licensing agency 
if: 

(1) The applicants are licensed or certified foster parents. 

(2) The applicants are relatives of the child being adopted. 



(c) For all other applicants for whoin criminal record information is 
not otherwise available from counties or licensing agency, the agency 
shall submit to the DOJ one set of fingerprints for each applicant. 

(1 ) The agency shall clearly indicate "Adoption" on the request to in- 
form the DOJ of the purpose of the criminal record clearance. 

(d) The agency shall contract with the DOJ for the Subsequent Arrest 
Notification Service in order to receive arrest inforination subsequent to 
the original DOJ criminal record sent to the agency and pending the court 
order granting the adoption. 

(1) When the adoption has been finalized, denied, or dismissed, the 
Bureau of Criminal Identification shall be asked to discontinue sending 
subsequent arrest information about a subject previously fingerprinted 
for adoption purposes pursuant to Penal Code Section 1 1 105.2(c). 

(2) If the applicants are being assessed or investigated for another 
adoption, the agency shall maintain the Subsequent Arrest Notification 
Service active. 

(e) The agency shall obtain the FBI criminal record, if any, of the appli- 
cant and any other adults residing in the home, from the DOJ when they 
have resided in California for less than two years or when information 
gathered in the assessment has given the agency reason to believe that 
they may have committed a crime in another jurisdiction. 

(D) The agency shall obtain new sets of fingerprints and shall make 
new requests to the DOJ for the FBI criminal record in the event of subse- 
quent adoptions unless the Subsequent Notification Service is still in ef- 
fect. 

NOTE: Authority cited: Sections 1 0553 and 1 0554, Welfare and Institutions Code; 
Section 1530. Health and Safety Code; and Section 8621, Family Code. Refer- 
ence: Section 8712. Family Code; and Section 11 105.2, Penal Code. 

History 

1. New section filed 7-30-98 as an emergency; operative 8-1-98 (Register 98, 
No. 31). A Certificate of Compliance must be transmitted to OAL by 1 1-30-98 
or emergency language will be repealed by operation of law on the following 
day. 

2. New section refiled 1 1-24-98 as an emergency; operative 1 1-29-98 (Register 
98, No. 48). A Certificate of Compliance must be transmitted to OAL by 
3-29-99 or emergency language will be repealed by operation of law on the fol- 
lowing day. 

3. Certificate of Compliance as to 1 1-24-98 order, including amendment of sec- 
tion, transmitted to OAL 3-25-99 and filed 5-3-99 (Register 99, No. 19). 

§ 35185. Interviews During Assessment. 

NOTE: Authority cited: Sections 10553 and 10554, Welfare and Institutions Code; 
Section 1530, Health and Safety Code; and Secfion 8621, Family Code. Refer- 
ence: Section 8715, Family Code. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1 . 

2. Change without regulatory effect amending Note filed 8-2-91 pursuant to sec- 
tion 100, title 1, California Code of Regulations (Register 91, No. 52). 

3. Change without regulatory effect amending subsections (a)(l)-(4) and Noth 
filed 3-27-95 pursuant to secfion 100, title 1, California Code of Regulations 
(Register 95, No. 13). 

4. Repealer filed 7-30-98 as an emergency; operative 8-1-98 (Register 98, No. 
31). A Certificate of Compliance must be transmitted to OAL by 1 1-30-98 or 
emergency language will be repealed by operation of law on the following day. 

5. Repealer refiled 1 1-24-98 as an emergency; operative 1 1-29-98 (Register 98, 
No. 48). A Certificate of Compliance must be transmitted to OAL by 3-29-99 
or emergency language will be repealed by operation of law on the following 
day. 

6. Certificate of Compliance as to 1 1-24-98 order transmitted to OAL 3-25-99 
and filed 5-3-99 (Register 99, No. 19). 

§ 35187. Exceptions to Assessment Interview 
Requirements. 

NOTE: Authority cited: Sections 10553 and 10554, Welfare and Institutions Code; 
Section 1530, Health and Safety Code; and Section 8621, Family Code. Refer- 
ence: Section 8715, Family Code. 

History 

1. New section filed 9-1-87; operafive 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1. 

2. Change without regulatory effect amendingNoTK filed 8-2-91 pursuant to sec- 
tion 100, tide 1, California Code of Regulations (Register 91, No. 52). 

3. Change without regulatory effect amending NOTi-: filed 3-27-95 pursuant to 
section 100, title 1, CaUfomia Code of Regulations (Register 95, No. 13). 
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4. Repealer filed 7-30-98 as an emergency; operative 8-1-98 (Register 98, No. 
31 ). A Certificate of Compliance must be transmitted to OAL by II -30-98 or 
emergency language will be repealed by operation of law on the following day. 

5. Repealer refiled 1 1-24-98 as an emergency; operative 1 1-29-98 (Register 98, 
No. 48). A Certificate of Compliance must be transmitted to OAL by 3-29-99 
or emergency language will be repealed by operation of law on the following 
day. 

6. Certificate of Compliance as to 1 1-24-98 order transmitted to OAL 3-25-99 
and filed 5-3-99 (Register 99, No. 19). 

§ 35189. Identifying Information and Evaluation of 
Characteristics of Applicant. 

NOTI-: Authority cited: Sections 10553 and 10554, Welfare and Institutions Code; 
Section 1530, Health and Safety Code; and Section 8621, Family Code. Refer- 
ence: Sections 8708, 8712, 8715, Family Code. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessai'y reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1 . 

2. Amendment of subsections (a), (a)(1) and (a)(2) and new subsection (a)(3) filed 
7-28-89; operative 8-27-89 (Register 89, No. 31 ). 

3. Change without regulatory effect amending Note filed 8-2-9 1 pursuant to sec- 
tion 100, title 1. California Code of Regulations (Register 91, No. 52). 

4. Change without regulatory effect amending section and NoTi- filed 3-27-95 
pursuant to section 100, title 1, California Code of Regulations (Register 95, No. 
13). 

5. Repealer filed 7-30-98 as an emergency; operative 8-1-98 (Register 98, No. 
31 ). A Certificate of Compliance must be transmitted to OAL by 1 1-30-98 or 
emergency language will be repealed by operation of law on the following day. 

6. Repealer refiled 1 1-24-98 as an emergency; operative 1 1-29-98 (Register 98, 
No. 48). A Certificate of Compliance must be transmitted to OAL by 3-29-99 
or emergency language will be repealed by operation of law on the following 
day. 

7. Certificate of Compliance as to 1 1-24-98 order transmitted to OAL 3-25-99 
and filed 5-3-99 (Register 99, No. 19). 

§ 351 91 . Information and Statement to Be Provided to the 
Adoptive Applicant. 

NOTE: Authority cited: Sections 10553 and 10554, Welfare and Institutions Code; 
Section 1 530, Health and Safety Code; and Sections 8608 and 862 1 , Family Code. 
Reference: Sections 8608, 8702, 8706, 9203, 9204 and 9205, Family Code; and 
25 U.S.C. 1901 et seq. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. I. 

2. Change without regulatory effect amending section filed 8-2-91 pursuant to 
section 100, title 1 , California Code of Regulations (Register 91, No. 52). 

3. Change without regulatory effect amending subsections (b)(l)-(2), (b)(3) and 
Note filed 3-27-95 pursuant to section 1 0(1, title 1 , California Code of Regula- 
tions (Register 95, No. 13). 

4. Repealer filed 7-30-98 as an emergency; operafive 8-1-98 (Register 98. No. 
31 ). A Certificate of Compliance must be transmitted to OAL by 1 1-30-98 or 
emergency language will be repealed by operation of law on the following day. 

5. Repealer refiled 1 1-24—98 as an emergency; operative 1 1-29-98 (Register 98, 
No. 48). A Certificate of Compliance must be transmitted to OAL by 3-29-99 
or emergency language will be repealed by operation of law on the following 
day. 

6. Certificate of Compliance as to 1 1-24-98 order transmitted to OAL 3-25-99 
and filed 5-3-99 (Register 99, No. 19). 

§ 35193. Information and Services to Be Provided to 
Adoptive Applicant. 

NOTE: Authority cited: Sections 10553 and 1 0554, Welfare and Insfitudons Code; 
Secfion 1530, Health and Safety Code; and Secfions 8608 and 8621, Family Code. 
Reference: Secfions 8608, 8704, 8706, 8707, 8712, 8713, 8715, 8716, 8717, 8720, 
Family Code; and 25 U.S.C. 1901 et seq. 

History 

1. New section filed 9-1-87; operafive 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. I. 

2. Change without regulatory effect amending section filed 8-2-91 pursuant to 
section 100, fitle 1, California Code of Regulations (Register 91, No. 52). 

3. Change without regulatory effect amending subsecfions (b)(l)-(6) and Note 
filed 3-27-95 pursuant to secfion 100, fitle I, California Code of Regulafions 
(Register 95, No. 13). 

4. Repealer filed 7-30-98 as an emergency; operative 8-1-98 (Register 98, No. 
31). A Certificate of Compliance must be transmitted to OAL by 1 1-30-98 or 
emergency language will be repealed by operation of law on the following day. 

5. Repealer refiled 1 1-24-98 as an emergency; operafive 1 1-29-98 (Register 98, 
No. 48). A Certificate of Compliance must be transmitted to OAL by 3-29-99 



or emergency language will be repealed by operation of law on the following 
day. 
6. Certificate of Compliance as to 1 1-24-98 order transmitted to OAL 3-25-99 
and filed 5-3-99 (Register 99, No. 19). 



Article 12. Adoptive Placement 

§ 35195. Child's Medical and Psychosocial Background 
Information to be Provided to the Prospective 
Adoptive Parents. 

(a) Before or at the time of the child's adoptive placement the agency, 
using form AD 512, as specified by Section 35000(m)(2), shall give a 
written medical report about the child to the prospective adoptive parents 
in accordance with Family Code Section 8706. The agency shall obtain 
a written statement from the prospective adoptive parents acknowledg- 
ing receipt of the report. 

(2) The agency shall document the following information on the AD 
512: 

(A) The name of any report, document, or information provided to the 
prospective adoptive parents. 

1 . The information provided to the prospective adoptive parents shall 
include a copy of the written assessment of the child as defined in Section 
35127. 

2. The information provided to the prospective adoptive parents shall 
include all recommendations or comments made by the agency to the 
prospective adoptive parents about the child or his or her family back- 
ground. 

(B) The name of any report, document, or information described in 
Section 35000(m)(2) that was not obtained and the reason(s) that the in- 
formation was not available. 

(3) The agency shall attach the medical report documents to the AD 
512 and complete the following procedures: 

(A) Photocopy, except as provided in Section 35195(a)(4), all avail- 
able original source reports and evaluations obtained during the adoption 
investigation of the cliild and his or her birth parents' medical and family 
backgrounds. 

1. The photocopies shall be listed on the attached to the AD 512. 

(B) Delete the names and addresses of all individuals, including for- 
mer caretakers, the child, and the source, contained in all reports or evalu- 
ations, before releasing the AD 512 and the attached documentation, un- 
less any of the following conditions exist: 

1. The child is a relative of the prospective adoptive parents. 

2. The child has been placed in the home of the prospective adoptive 
parents as a foster child under the supervision of an agency. 

3. Before the finalization of the adoption, the court has ordered identi- 
fying information be provided to the prospective adoptive parents. 

(C) When the identity of other persons, such as other children in a for- 
mer foster home, would be revealed or when the information is not direct- 
ly related to the child's current or future well-being, include only sum- 
maries of original source reports on the AD 512. 

(4) When providing information for the medical report, the agency 
shall not interpret or summarize medical terminology or any health con- 
dition indicated in the original source reports, except as noted in this sec- 
tion. Emphasis shall be placed on citing verbatim from any report or eval- 
uation contained in the adoption record according to the following 
procedures: 

(A) If a birth parent has received psychiatric or psychological evalua- 
tions, the diagnosis of his or her condition shall be given verbatim. 

1 . The agency shall not release the original report of the evaluation. 

(B) If a birth parent has received in-patient psychiatric treatment, in- 
formation concerning his or her diagnosis, response to treatment and 
prognosis shall be given verbatim. 

1 . The agency shall not release the original report of the hospitaliza- 
tion. 

(5) The agency shall advise the prospective adoptive parents that, upon 
receipt of the medical report, the prospective adoptive parents should 
consult their physician and/or mental health professional for further eval- 
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uation or interpretation, particularly if the report contains material sensi- 
tive in subject matter. 

(6) The agency shall document in the adoption case record the manner 
in which the information was released and the date on which the informa- 
tion was released. 

(7) The agency shall document in the adoption case record and court 
report the name of any report, document or information described in Sec- 
tion 35000(m)(2) that the agency was unable to obtain and the reason(s) 
that the information was not available. 

(8) The agency shall obtain the prospective adoptive parents' signa- 
tures in the space provided on the AD 512 acknowledging receipt of the 
report. 

(A) The agency shall make a copy of the completed AD 512 and any 
attached documents with the prospective adoptive parents' signatures for 
the adoption case record. 

(b) Before the finalization of the adoption, the agency shall give the 
prospective adoptive parents any medical and family background infor- 
mation about the child and his or her birth parents received after the re- 
lease of the medical report pursuant to Section 35195(a). 

( 1 ) The agency shall give the information upon its receipt to the pro- 
spective adoptive parents in the same manner described in Section 
35195(a). 

NOTE; Authority cited: Sections 10553 and 10554, Welfare and Institutions Code; 
Section 1530, Health and Safety Code; and Sections 8608 and 8621, Family Code. 
Reference: Section 8706, Family Code. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1. 

2. Amendment of subsection (a) and new subsections {a)(7), (a)(7)(B)-(a)(7)(E), 
(a)(8) and (a)(8)(A)-(a)(8)(D) fded 7-28-89; operative 8-27-89 (Register 89, 
No. 31). 

3. Change without regulatory effect amending Note filed 8-2-91 pursuant to sec- 
tion 100, title 1, California Code of Regulations (Register 91, No. 52). 

4. Change without regulatory effect amending subsections (a)(l)-(3). (a)(4)-(6), 
(a)(7) and Note filed 3-27-95 pursuant to secdon 100, title 1, California Code 
of Regulations (Register 95, No. 13). 

5. Repealer of former section 35195 and renumbering and amendment of former 
sections 35209 and 3521 1 to section 35195 filed 7-30-98 as an emergency; op- 
erative 8-1-98 (Register 98, No. 31). A Certificate of Compliance must be 
transmitted to OAL by 1 1-30-98 or emergency language will be repealed by 
operation of law on the following day. 

6. Repealer of former section 35195 and renumbering and amendment of former 
sections 35209 and 3521 1 to secdon 35195 refiled 1 1-24-98 as an emergency; 
operadve 1 1-29-98 (Register 98, No. 48). A Certificate of Compliance must be 
transmitted to OAL by 3-29-99 or emergency language will be repealed by op- 
eration of law on the following day. 

7. New article 12 heading and Certificate of Compliance as to 11-24-98 order 
transmitted to OAL 3-25-99 and filed 5-3-99 (Register 99, No. 19). 

§35197. Placement Requirements. 

(a) (Reserved) 

(b) Except as provided in Section 35199(b), an agency shall place a 
child for adoption only when the requirements of Section 35128 have 
been met. 

(c) In selecting prospective adoptive parents for a child, the agency 
shall: 

(1) Consider the expressed wishes of the relinquishing parent. 

(2) Follow the placement requirements of Family Code Sections 8708, 
8709, 8710, and 8711. 

(3) Select from identified prospective adoptive parents with approved 
assessments satisfying the criteria set forth in Sections 35 1 80 and 35181 
or 35 1 83 and conducted by the agency, or other California licensed pub- 
lic or private adoption agencies, or licensed adoption agencies out of the 
state. 

(d) The agency shall make available counseling, information, and edu- 
cational services to prospective adoptive parents whose racial, ethnic, or 
cultural background is different from the child's in an effort to assist the 
family to meet the child' s needs and to be sensitive about others' percep- 
tions of the child. 



(e) In a cooperative placement (where one agency has custody of the 
child and another agency completed and approved the assessment of the 
prospective adoptive parents), both agencies shall share responsibility 
for meeting all the requirements for the completion of the adoption. 

( 1 ) The agency that has custody of the child shall be responsible for 
meeting the requirements of the following sections: 

(A) 35127.1 Content of Written Assessment of the Child, and 

35127.2 Documents, Reports and Authorizations Required for 
Assessment of the Child, and 

35127.3 Services for Children Accepted for Adoption Planning; 

(B) 35195 Child's Medical and Psychosocial Background Informa- 
tion to be Provided to the Prospective Adoptive Parents; 

(C) 35201 Adoptive Placement Agreement; 

(D) 35205 Providing Services to Prospective Adoptive Parents Who 
Move after the Adoptive Placement; 

(E) 35207 Termination of an Adoptive Placement; 

(F) 35325 through 35351 Adoption Assistance Program 

1 . 35325(e)(3)(C) 1 . and (D)2. Adoption Assistance Program Payment 
Amount and Agreement (only completed by licensed public adoption 
agencies). 

(2) The agency that approved the assessment of the prospective adop- 
tive parents shall be responsible for meeting the requirements of the fol- 
lowing sections: 

(A) 35177 Written Application to Adopt, Agency Actions, and Au- 
thority for Disapproval; 

(B) 35179 Information to be Provided to an Applicant; 

(C) 35180 Written Assessment of the Adoptive Applicant and Docu- 
mentation and 

35181 Full Assessment of the Adoptive Applicant, or 

35183 Abbreviated Assessment of the Adoptive Applicant; 

35184 Criminal Background Check of Applicants; 

(D) 35197(c) Services Regarding Ethnic and Cultural Differences; 

(E) 35203 Supervision of the Adoptive Placement; 

(F) 35207 Termination of the Adoptive Placement; 

(G) 3521 1 Completing the Court Report; 

(H) 35213 Immediate Filing of the Court Report; 

(3) The agencies may modify the division of responsibilities set forth 
in Sections 35197(e)(1) and (2) by a mutual written agreement. 

(4) The agency that has responsibility for the custody of the child shall 
be responsible for meeting the requirements of Section 35 1 97(b) regard- 
ing the selection of prospective adoptive parents. 

(f) The agency that has custody of the child shall file with the depart- 
ment the following documents which pertain to the placement of the child 
for adoption or the termination of an adoptive placement: 

(1) The AD 558. 

(A) The agency shall file the AD 558 with the department within 15 
days of the signing of the adoptive placement agreement. 

(2) The AD 580. 

(A) The agency shall file the AD 580 with the department within 15 
days of the removal of the child from an adoptive home. 

(g) The agency that has the responsibility to complete the court report 
shall also be responsible for meeting the requirements set forth in Section 
3521 3 when the recommendation is to deny the adoption petition or when 
the prospective adoptive parents desire to withdraw the adoption peti- 
tion. 

NOTE: Authority cited: Sections 10553 and 10554, Welfare and Insdtutions Code; 
Secdon 1530, Health and Safety Code; and Section 8621, Family Code. Refer- 
ence: Secdons 7630, 7634, 7660, 7669, 7893, 8700 and 8704, Family Code; and 
25 U.S.C. 1901 et seq. 

History 

1. New section filed 9-1-87; operadve 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1 . 

2. Renumbering of former subsection (a)(1) to subsection (a)(4), renumbering of 
former subsection (a)(1)(A) to subsection (b) and new subsections (a)(l )-(a)(3) 
filed 7-28-89; operative 8-27-89 (Register 89, No. 31). 

3. Change without regulatory effect amending Note filed 8-2-9 1 pursuant to sec- 
tion 100, title 1, California Code of Regulations (Register 91, No. 52). 
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4. Change without regulatory effect amending NoTi-; filed 3-27-95 pursuant to 
section 100. title irCalifomia Code of Regulations (Register 95, No. 13). 

5. New article 9 (sections 35197-35209) and repealer and new section filed 
7-30-98 as an emergency; operative 8-1-98 (Register 98, No. 31). A Certifi- 
cate of Compliance must be transmitted to GAL by 1 1 -30-98 or emergency lan- 
guage will be repealed by operation of law on the following day. 

6. New article 9 (sections 35197-35209) and repealer and new section refiled 
1 1-24-98 as an emergency; operative 1 1-29-98 (Register 98, No. 48). A Cer- 
tificate of Compliance must be transmitted to OAL by 3-29-99 or emergency 
language will be repealed by operation of law on the following day. 

7. Repealer of article 9 heading and Ceilificate of Compliance as to 1 1-24-98 or- 
der, includins redesignation of former section (e)(2)(I) to subsection 
(e)(l)(F)l., transmitted to OAL 3-25-99 and filed 5-3-99 (Register 99, No. 
19). 

§ 35199. Exception to the Requirement That Child Be 
Legally Freed Prior to Adoptive Placement. 

(a) (Reserved) 

(b) No agency shall sign an adoption placement agreement until the 
child is legally free for adoptive placement unless: 

(1) The child is already placed in a home with prospective adoptive 
parents who have an approved assessment satisfying the criteria set forth 
in Sections 35 1 80, 35 1 8 1 , or 35 1 83 and with the approval of the agency's 
administrator, and 

(A) The birth mother and presumed father, if any, have signed a relin- 
quishment document and 

(B) The relinquishment document has been filed with the department, 
and 

(C) The department has acknowledged the relinquishment and issued 
an AD 4333; and 

(D) An action to terminate the rights of any alleged natural father pur- 
suant to Family Code Sections 7630, 7634, 7660, 7662, or 7669 has been 
filed and is pending in court. 

NOTE: Authority cited: Sections 10553 and 10554, Welfare and Institutions Code; 
Section 1530, Health and Safety Code; and Section 8621, Family Code. Refer- 
ence: Sections7630, 7634, 7660, 7662, 7669, 7893, 8700, 8704, 8708. 8709, 8710 
and 871 1, Family Code; and 25 U.S.C. 1901 et seq. 

History 

1. New section filed 9-1-87; operafive 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatfing (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1. 

2. Change without regulatory effect amending secfion filed 8-2-91 pursuant to 
section 100, title 1, California Code of Regulafions (Register 91, No. 52). 

3. Change without regulatory effect amending subsections (b)(1)(C) and Note 
filed 3-27-95 pursuant to section 100, title 1, California Code of Regulations 
(Register 95, No. 13). 

4. Amendment of section and Note filed 7-30-98 as an emergency; operative 
8-1-98 (Register 98, No. 31). A Certificate of Compliance must be transmitted 
to OAL by 1 1-30-98 or emergency language will be repealed by operation of 
law on the following day. 

5. Amendment of secfion and Note refiled 1 1-24-98 as an emergency; operative 
1 1-29-98 (Register 98, No. 48). A Certificate of Compliance must be trans- 
mitted to OAL by 3-29-99 or emergency language will be repealed by opera- 
tion of law on the following day. 

6. Repealer of article 7 heading and Certificate of Compliance as to 1 1-24-98 or- 
der, including amendment of Note, transmitted to OAL 3-25-99 and filed 
5-3-99 (Register 99, No. 19). 

§ 35201 . Adoptive Placement Agreement. 

(a) (Reserved) 

(b) At the time of the adoptive placement, an adoptive placement 
agreement shall be signed by the agency representative and each pro- 
spective adoptive parent. 

( 1 ) The placement agreement shall include, but not be limited to, state- 
ments regarding: 

(A) The rights and responsibilities of the agency and the prospective 
adoptive parents. 

1. The child's legal status, including court dependency and any terms 
and/or conditions of the adoptive placement of a child not yet freed for 
adoption. 

(B) The agency's responsibility to retain custody of the child and to 
supervise the adoptive placement until the granting of the final decree of 



adoption in accordance with Family Code Section 8704 and Welfare and 
Institutions Code Section 366.26(i). 

(C) The agency's responsibility to provide the prospective adoptive 
parents with a report on the child's medical background. 

(D) The availability of AAP to reinove or reduce economic barriers to 
the placement of certain children who otherwise would remain in long- 
term foster care. 

(E) The existence of or due to family liistory, the potential for any 
physical, mental, emotional, or medical handicap or condition of the 
child which may manifest itself after completion of the adoption. 

(F) The availability of California Children's Services and the fact that 
assistance under this program will terminate if the adoptive family moves 
out of California and that the adoptive family may be eligible for a similar 
program in the other state. 

(G) The agency's grievance review procedure. 

(H) The prospective adoptive parent's responsibility to place the child 
under the care of a licensed physician for the routine health care of the 
child. 

(I) The prospective adoptive parent's responsibility to inform the 
agency of any serious injury to or illness of the child and to obtain prior 
written consent for all nonemergency surgical and medical treatment of 
the child. 

(J) The prospective adoptive parent's responsibility to inform the 
agency regarding any changes in the composition of the adoptive family 
or the family's place of residence. 

(K) The agency's authority to terminate the adoptive placement and 
to remove the child from the home of the prospective adoptive parents 
at the agency's discretion unless a petition for adoption has been filed. 

(L) The agency's agreement to give seven days written notice to the 
prospective adoptive parents of its intention to terminate the adoptive 
placement and remove the child unless the agency believes the child to 
be in imminent danger in which case no prior notice shall be required. 

(M) The prospective adoptive parent's right to terminate the adoptive 
placement and return the child to the agency at any time prior to the grant- 
ing of a final decree of adoption. 

(N) The provisions of Family Code Section 8713 and Penal Code Sec- 
tion 280 regarding concealment of a child. 

(O) The disburseiTient report required by Family Code Section 8610. 
NOTE: Authority cited: Secfions 10553 and 10554, Welfare and Insfitufions Code; 
and Secfion 1530, Health and Safety Code;. Reference: Sections 8610, 8704 and 
8713, Family Code; 25 U.S.C. 1901 et seq.; and Secdons 161 18 and 161 19, Wel- 
fare and Institutions Code. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The prinfing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1. 

2. Renumbering of former subsections (a)(1) and (a)(2) to subsecfions (a)(2) and 
(a)(3) and new subsection (a)(1) filed 7-28-89; operafive 8-27-89 (Register 
89, No. 31). 

3. Change without regulatory effect amending section filed 8-2-91 pursuant to 
section 100, title 1, California Code of Regulafions (Register 91, No. 52). 

4. Change without regulatory effect amending subsecfion (b)(2) and Note filed 
3-27-95 pursuant to section 1 00, title 1 , California Code of Regulafions (Regis- 
ter 95, No. 13). 

5. Amendment of section heading, subsecfions (b)(l)-(3), subsecfion renumber- 
ing and amendment of Note filed 12-22-95 as an emergency; operafive 
12-22-95 (Register 95, No. 51). A Certificate of Compliance must be trans- 
mitted to OAL by 4-20-96 or emergency language will be repealed by opera- 
tion of law on the following day. 

6. Reinstatement of section heading, subsecfions (b)( 1 )-(3), subsecfion renumber- 
ing and amendment of Note as they existed prior to emergency amendment of 
12-22-95 by operation of Government Code section 11346.1(f) (Register 96, 
No. 21). 

7. Amendment of secfion heading, subsecfions (b)(l)-(3), subsection renumber- 
ing and Note filed 5-24-96; operative 5-24-96 (Register 96, No. 21). 

8. Repealer of former section 35201 and renumbering and amendment of former 
secfion 35207 to secfion 35201 filed 7-30-98 as an emergency; operafive 
8-1-98 (Register 98, No. 31). A Certificate of Compliance must be transmitted 
to OAL by 1 1-30-98 or emergency language will be repealed by operation of 
law on the following day. 

9. Editorial correcfion restoring inadvertenfiy omitted subsections (b)-(b)(l)(0) 
(Register 98, No. 37). 
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10. Repealer of former seetion 35201 and renumbering and amendment of former 
section 35207 to section 35201 refiled 11-24-98 as an emergency; operative 
1 1-29-98 (Register 98, No. 48). A Certificate of Compliance must be trans- 
mitted to OAL by 3-29-99 or emergency language will be repealed by opera- 
lion of law on the following day. 

1 1 . Certificate of Compliance as to 1 1-24-98 order transmitted to OAL 3-25-99 
and filed 5-3-99 (Register 99, No. 19). 



§ 35203. Supervision of the Adoptive Placement. 

(a) (Reserved) 

(b) After the signing of the adoptive placement agreement, the agency 
shall supervise the adoptive placement. 

(c) The agency shall supervise the adoptive placement for a period of 
six months except in any of the following circumstances: 

(1) The prospective adoptive parent had an approved assessment and 
successfully completed the adoption of another child in California within 
the past five years and the placement was supervised by an agency. 

(2) The prospective adoptive parent is commissioned or enlisted in the 
military service, or auxiliary of the United States, or is engaged in service 
on behalf of any governmental entity of the United States, or employed 
by the American Red Cross, or in any other recognized charitable or reli- 
gious organization, whereas, completion of the six month supervisory 
period would delay completion of an adoption which the agency has de- 
terrnined should be completed. 

(3) The child to be adopted is a foster child of the prospective adoptive 
parent whose foster care placement has been supervised by an agency be- 
fore the signing of the adoptive placement agreement in which case the 
supervisory period may be shortened by one month for each full month 
that the child has been in foster care with the family. 

(A) If the placement of a child was a voluntary foster care arrangement 
with no supervision by an agency, the adoptive placement shall be sub- 
ject to a full six-month period of supervision that shall begin at the time 
the adoptive placement agreement is signed. 

(4) The child to be adopted was a foster child placed with a relative or 
a relative of the child's half sibling whose foster care placement has been 
supervised by an agency before the signing of the adoptive placement 
agreement in which case the supervisory period may be shortened by one 
month for each full month that the child has been in foster care with the 
relative. 

(5) If the placement of a child with a relative or a non-relative was in- 
tended to be an independent adoption and the placement is converted to 
an agency placement, it shall be subject to a full six-month period of su- 
pervision that shall begin at the time a new adoptive placement agree- 
ment is signed. 

(d) The agency shall conduct a minimum of four visits during the su- 
pervision of the adoptive placement. At least one of these visits is to be 
held in the home with the prospective adoptive parent and the child. 

( 1 ) The agency may reduce the number of visits, but shall not eliminate 
the one visit in the home, when the prospective adoptive parent: 

(A) Completed the adoption of another child in California whose 
placement was supervised by an agency within the last five years and has 
an approved assessment satisfying the criteria set forth in Sections 35 1 80 
and 35181, or 

(B) Has been the foster parent of the child to be adopted for at least six 
months in a placement supervised by an agency and has an approved 
assessment satisfying the criteria set forth in Sections 35 1 80 and 35 1 83, 
or 

(C) Has been the relative care giver of the child to be adopted for at 
least six months in a placement supervised by an agency and has an ap- 
proved assessment satisfying the criteria set forth in Sections 35180 and 
35 1 8 1 or Section 35 1 83 or Section 35 1 83. 1 , or 

(D) Has been the foster parent of the child to be adopted for less than 
six months in a placement supervised by an agency and has an approved 
assessment satisfying the criteria set forth in Sections 35180 and 35181 
or Section 35183 or Section 35183.1. 



1. Only two of all visits made during the foster care placement may be 
counted toward the four required visits under the adoptive placement su- 
pervisory period. 

(E) Has been the relative care giver of the child to be adopted for less 
than six months in a placement supervised by an agency and has an ap- 
proved assessment satisfying the criteria set forth in Sections 35 1 80 and 
35 1 8 1 or Section 35 1 83 or Section 35 1 83. 1 . 

1 . Only two of all visits made during the foster care placement may be 
counted toward the four required visits under the adoptive placement su- 
pervisory period. 

NOTE: Authority Cited: Sections 10553 and 10554, Welfare and Institutions 
Code; Section 1530, Health and Safety Code; and Section 8621, Family Code. 
Reference: Sections 7893 and 8704, Family Code; 25 U.S.C. 1 901 et seq.; and Sec- 
tion 361.3 Welfare and Insfitutions Code. 

History 

1. New section filed 7-30-98 as an emergency; operative 8-1-98 (Register 98, 
No. 31 ). A Certificate of Compliance must be transmitted to OAL by 1 1-30-98 
or emergency language will be repealed by operation of law on the following 
day. For prior history, see Register 96, No. 21. 

2. New section refiled 11 -24-98 as an emergency; operative 1 1-29-98 (Register 
98, No. 48). A Certificate of Compliance must be transmitted to OAL by 
3-29-99 or emergency language will be repealed by operation of law on the fol- 
lowing day. 

3. Certificate of Compliance as to 1 1-24-98 order, including amendment of sub- 
sections (d)-(d)(l)(C), new subsections (d)(l)(D)-(d)(l)(E)l. and repealer of 
subsection (d)(2), transmitted to OAL 3-25-99 and filed 5-3-99 (Register 99, 
No. 19). 

§ 35205. Providing Services to Prospective Adoptive 
Parents Who Move After the Adoptive 
Placement. 

(a) In planning for prospective adoptive parents who move after the 
adoptive placement, the agency shall: 

(1) Inform the prospective adoptive parents of the provisions of Fami- 
ly Code Sections 8611, 8612, 8613, 8614, 8616, and 8718, regarding 
prior court appearance, as appropriate. 

(2) Inform the prospective adoptive parents that the agency is required 
by Family Code Section 7900 et seq. to comply with the provisions of the 
Interstate Compact for the Placement of Children. 

(3) All requests for service to an out-of-state agency shall include a 
clear statement of: 

(A) The service requested and the help the family needs. 

(B) The reports expected in accordance with California regulations. 

(C) Whether finalization of the adoption is to be in California or in the 
other location. 

(D) The arrangements that the agency has made for the return of the 
child to the California agency if the placement is unsuccessful. 

(E) Information regarding fees paid or to be paid. 

(4) If the request for service is refused, the out-of-state agency shall 
be requested to provide names of qualified agencies or practitioners to 
which the adoptive family may be referred for services. 

NOTE: Authority cited: Sections 1 0553 and 1 0554, Welfare and Institutions Code; 
Section 1530, Health and Safety Code; and Section 8621, Family Code. Refer- 
ence: Sections 7900 et seq., 8611, 8612, 8613, 8614, 8616 and 8718, Family Code. 

History 

1. New secUon filed 9-1-87; operafive 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1 . 

2. Change without regulatory effect repealing section filed 8-2-91 pursuant to 
section 100, title 1, California Code of Regulations (Register 91, No. 52). 

3. Renumbering and amendment of former section 35225 to section 35205 filed 
7-30-98 as an emergency; operative 8-1-98 (Register 98, No. 31). A Certifi- 
cate ofComplianee must be transmitted to OAL by 1 1-30-98 or emergency lan- 
guage will be repealed by operation of law on the following day. 

4. Renumbering and amendment of former section 35225 to section 35205 refiled 
1 1-24-98 as an emergency; operative 1 1-29-98 (Register 98, No. 48). A Cer- 
tificate of Compliance must be transmitted to OAL by 3-29-99 or emergency 
language will be repealed by operation of law on the following day. 

5. Certificate ofComplianee as to 11-24-98 order transmitted to OAL 3-25-99 
and filed 5-3-99 (Register 99, No. 19). 

§ 35207. Termination of the Adoptive Placement. 

(a) (Reserved) 
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(b) In the event that a placement is terminated by the agency, and the 
child is to be removed from the home of the prospective adoptive parents, 
and the agency has no reason to believe that the child is in imminent dan- 
ger the agency shall: 

( 1 ) Provide the prospective adoptive parents with a written notifica- 
tion of the agency's reasons for terminating the placement 

(A) The notice shall be sent seven days prior to the termination of the 
placement. 

(B) The notice shall state the specific conditions which led to the 
agency's decision to remove the child. 

(C) The notice shall inform the prospective adoptive parents of the 
right to a grievance review under Subchapter 5, Article 9, Section 35233 
et seq. 

(c) In the event that a relinquishment document names the person or 
persons with whom the relinquishing parent intends that placement of the 
child for adoption be made by the agency and the agency terminates the 
placement with the named person or persons, the agency shall notify the 
relinquishing parent naming the person or persons of the termination of 
the placement and of his or her right to rescind the relinquishment and 
reclaim the child as required by Family Code Section 8700 Subdivision 
(f). 

(d) If a placement is terminated before finalization of the adoption, the 
agency shall determine whether the family is to be considered for the 
placement of another child or whether approval of the family is to be 
withdrawn. 

(1) The agency shall document its determination in the case record. 

(2) The agency shall give the family written notice of its determina- 
tion. 

NOTE: Authority cited: Sections 10553 and 10554, Welfare and Institutions Code; 
Section 1530, Health and Safety Code; and Section 8621, Family Code. Refer- 
ence: Section 8700, Family Code; and 25 U.S.C. 1901 et seq. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1. 

2. Amendment of subsections (a)(1)(B), (K) and (M) filed 12-1-88; operative 
12-31-88 (Register 89, No. 1). 

3. Change without regulatory effect amending section filed 8-2-91 pursuant to 
section 100, title 1, California Code of Regulations (Register 91, No. 52). 

4. Amendment of section and Note filed 10-31-94 as an emergency; operafive 
1 1-1-94 (Register 94, No. 44). A Certificate of Compliance must be transmitted 
to OAL by 3-1-95 or emergency language will be repealed by operation of law 
on the following day. 

5. Certificate of Compliance as to 10-31-94 order including amendment of sub- 
section (b)(1)(D) transmitted to OAL 2-27-95 and filed 4-10-95 (Register 95, 
No. 15). 

6. Renumbering of former section 35207 to section 35201 and renumbering and 
amendment of former section 35223 to section 35207 filed 7-30-98 as an emer- 
gency; operative 8-1-98 (Register 98, No. 31). A Certificate of Compliance 
must be transmitted to OAL by 1 1-30-98 or emergency language will be re- 
pealed by operation of law on the following day. 

7. Renumbering of former section 35207 to section 35201 and renumbering and 
amendment of former section 35223 to secdon 35207 refiled 1 1-24-98 as an 
emergency; operafive 1 1-29-98 (Register 98, No. 48). A Certificate of Com- 
pliance must be transmitted to OAL by 3-29-99 or emergency language will be 
repealed by operation of law on the following day. 

8. Certificate of Compliance as to 1 1-24-98 order transmitted to OAL 3-25-99 
and filed 5-3-99 (Register 99, No. 19). 



§ 35207.1. Reporting Suspected Child Abuse. 

(a) If the agency knows or reasonably suspects the prospective adop- 
tive parents have endangered the physical or mental health of a child by 
abuse or neglect, the agency shall immediately contact the appropriate 
child protective agency and file the mandatory "Suspected Child Abuse 
Report" (Form SS 8572 Revised 1/93) pursuant to Penal Code Section 
11166(a). 

NOTE: Authority cited: Secfions 10553 and 10554, Welfare and Institutions Code; 
and Section 8621 , Family Code. Reference: Section 8700, Family Code; and Sec- 
tions 11165, 11165.1, 11165.2, 11165.3, 11165.4, 11165.6 and 11165.7, Penal 
Code. 



History 

1 . Renumberins of former section 35 153.1 to section 35207. 1 filed 5-3-99; opera- 
tive 5-3-99 "(Register 99, No. 19). 



Article 13. Completing the Adoption 

§ 35209. Kinship Adoption Agreement. 

(a) If the adoption petition includes a proposed kinship adoption 
agreement, the agency shall review the documents to determine whether 
all the following requirements are satisfied: 

(1) A kinship, as defined in Family Code Section 8714.7(c) exists be- 
tween the adopting relatives and the child which allows a kinship adop- 
tion agreement. 

(2) The content of the proposed kinship adoption agreement meets the 
statutory requirements specified in Family Code Section 8714.7. 

(3) The proposed kinship adoption agreement is in the best interest of 
the child. 

(4) The child who is to be adopted has consented to and signed the kin- 
ship adoption agreement, if he or she is age 12 or older. 

(b) The agency shall advise the adopting relative and the birth parent 
if any determination made under Section 35127.1 will cause the agency 
to recommend that the court not grant the post-adoption contact privi- 
leges in the proposed kinship adoption agreement. 

(c) The agency shall include in its report to the court a discussion of 
its findings and conclusions based on determinations made under Section 
35127.1 and a recommendation as to whether the court should grant the 
post-adoption contact privileges in the proposed kinship adoption agree- 
ment. 

( 1 ) If the proposed kinship adoption agreement has been amended fol- 
lowing advice given pursuant to Section 35127.1, the agency shall base 
its court report on the amended kinship adoption agreement. 

NOTE: Authority Cited: Sections 10553 and 10554, Welfare and Insfitutions 
Code; Section 1530, Health and Safety Code; and Section 8621, Family Code. 
Reference: Sections 8714.5, 8714.7 and 8715, Family Code. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1 . 

2. Change without regulatory effect amending section filed 8-2-91 pursuant to 
section 100, titie 1, California Code of Regulations (Register 91, No. 52). 

3. Amendment of subsection (a), new subsections (a)(3) and (a)(3)(A), and amend- 
ment of Note filed 3-10-93; operative 4-9-93 (Register 93, No. 11). 

4. Amendment of subsection (a) and Note filed 10-31-94 as an emergency; op- 
erative 1 1-1-94 (Register 94, No. 44). A Certificate of Compliance must be 
transmitted to OAL by 3-1-95 or emergency language will be repealed by oper- 
ation of law on the following day. 

5. Certificate of Compliance as to 10-31-94 order transmitted to OAL 2-27-95 
and filed 4-10-95 (Register 95, No. 15). 

6. Renumbering of former section 35209 to portion of section 35195 filed 7-30-98 
as an emergency ; operative 8-1-98 (Register 98, No. 31). A Certificate of Com- 
pliance must be transmitted to OAL by 1 1-30-98 or emergency language will 
be repealed by operation of law on the following day. 

7. Renumbering of former section 35209 to portion of section 35195 refiled 
1 1-24-98 as an emergency; operative 1 1-29-98 (Register 98, No. 48). A Cer- 
tificate of Compliance must be transmitted to OAL by 3-29-99 or emergency 
language will be repealed by operation of law on the following day. 

8. New article 13 heading and Certificate of Compliance as to 1 1-24-98 order, in- 
cluding renumbering of former section 35209.2 to section 35209 and amend- 
ment of subsection (b). transmitted to OAL 3-25-99 and filed 5-3-99 (Register 
99, No. 19). 

§ 35209.1. Information Regarding Kinship Adoption. 

NOTE: Authority Cited: Sections 10553 and 10554, Welfare and Institutions 
Code; Section 1530, Health and Safety Code; and Section 8621, Family Code. 
Reference: Sections 8714.5, 8714.7 and 8715, Family Code. 

History 

1. New article 12 (sections 35209.1-35209.2) and section filed 7-30-98 as an 
emergency; operative 8-1-98 (Register 98, No. 31). A Certificate of Com- 
pliance must be transmitted to OAL by 1 1-30-98 or emergency language will 
be repealed by operation of law on the following day. 

2, New article 12 (sections 35209.1-35209.2) and section refiled 1 1-24-98 as an 
emergency; operative 11-29-98 (Register 98, No. 48). A Certificate of Com- 
pliance must be transmitted to OAL by 3-29-99 or emergency language will be 
repealed by operation of law on the following day. 
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3. Repealer of article 12 heading and Certificate of Compliance as to 1 1-24-98 
order, including renumbering of former section 35209.1 to section 33179.1, 
transmitted to OAL 3-25-99 and filed 5-3-99 (Register 99, No. 19). 



§ 35209.2. Kinship Adoption Agreement. 

NOTl-;: Authority Cited: Sections 10553 and 10554, Welfare and Institutions 
Code; Section 1530, Health and Safety Code; and Section 8621. Family Code. 
Reference; Sections 8714.5, 8714.7 and 8715, Family Code. 

History 

1. New section filed 7-30-98 as an emergency; operative 8-1-98 (Register 98, 
No. 31 ). A Certificate of Compliance must be transmitted to OAL by 1 1-30-98 
or emergency language will be repealed by operation of law on the following 
day. 

2. New section refiled 1 1-24-98 as an emergency; operative 1 1-29-98 (Register 
98, No. 48). A Certificate of Compliance must be transmitted to OAL by 
3-29-99 or emergency language will be repealed by operation of law on the fol- 
lowing day. 

3. Certificate of Compliance as to 1 1-24-98 order, including renumbering of for- 
mer section 35209.2 to section 35209, transmitted to OAL 3-25-99 and filed 
5-3-99 (Register 99, No. 19). 

§ 3521 1 . Completing the Court Report. 

(a) Before submitting a report to the court, the agency shall provide 
written information about the availability of Adoption Assistance Pro- 
gram (AAP) benefits to the prospective adoptive parents. 

(b) The agency shall file a report to the court in all cases where the 
agency has signed an adoptive placement agreement and the prospective 
adoptive parents have filed and adoption petition. 

(1) The report to the court shall be submitted as soon as all require- 
ments are completed but no later than either 1 80 days after the adoption 
petition has been filed or the time extended by the court. 

(2) If two or more agencies are participating in a cooperative place- 
ment, the prospective adoptive family's agency shall be responsible for 
preparing the report to the court unless the agencies mutually agree other- 
wise. 

(c) The agency shall give the petitioners or their attorney a copy of the 
court report at the time it is filed. 

(d) The report to the court shall include, to the extent available, the fol- 
lowing information: 

(1) Medical and family background information about the birth par- 
ents as required by Section 35195(a). 

(2) Information obtained in the Assessment of the Child as required by 
Section 35127.1. 

(3) Information obtained in the Assessment of the Applicant as re- 
quired by Section 35180. 

(4) Conclusions drawn from an assessment of whether the petitioner's 
record of criminal or violent behavior, if any, will affect his or her ability 
to provide appropriate parenting and a stable and safe home environment 
for the child. 

(A) The agency shall utilize the most current criminal record informa- 
tion in its preparation of the court report. 

(B) A licensed private adoption agency which has placed a child with 
an applicant requiring an FBI criminal record assessment by the 
SDSS — Adoptions Branch shall provide written notice to the SDSS at 
least twenty working days prior to the anticipated adoption petition hear- 
ing date that the agency is preparing to finalize an adoption, and request 
the SDSS assessment of the FBI criminal record, if any, be submitted to 
the court prior to the hearing date. 

(5) If the prospective adoptive parent is a relative of the child to be 
adopted and a written agreement pursuant to Family Code Section 87 1 4.7 
has been negotiated by the birth relatives, a statement of whether the kin- 
ship adoption agreement is in the child's best interest. 

(A) A statement recommending approval or disapproval of the kinship 
adoption agreement shall be included. 

(6) A copy of the documentation that the child is legally free for final- 
ization of the adoption. 

(7) A recommendation that the petition be either granted or denied. 

(8) A copy of the AD 824 properly executed. 

(9) A copy of the VS 44 properly completed. 



(C) The agency shall ensure that the prospective adoptive parents com- 
plete the applicable section and sign the forin. 

(D) The agency shall complete the sections which pertain to the birth 
parents after the prospective adoptive parents have coinpleted their sec- 
tion. 

(E) In the event of the death of one of the prospective adoptive parents 
before finalization of the adoption, the agency shall inform the survivor 
of the provisions of Family Code Section 8615. 

( 1 0) The agency shall state in the court report whether the birth certifi- 
cate contains false information. 

( 1 1 ) A statement verifying that the agency provided written informa- 
tion about the AAP to the prospective adoptive parents. 

(e) The agency shall not include the names and addresses of the birth 
parents in the court report, unless: 

(1) The child is being adopted by relatives as defined in Section 
35000(r)(5)(A) and the adopting relative or the child, who is age 1 2 years 
or older, requests that the court report include: 

(A) The name of the birth parents. 

(B) The name the child had before the adoption. 

NOTE; Authority cited: Sections 1 0553 and 1 0554, Welfare and Institutions Code; 
Section 1530, Health and Safety Code; and Section 8621, Family Code. Refer- 
ence: Sections 8614, 8615, 8616, 8617, 8618, 8712, 8714.5, 8714.7 and 8715, 
Family Code; Sections 102635, 102640, 102645, 102650, 102660, 102670, 
102675, 102680, 102695 and 102700, Health and Safety Code; and Section 
161 19, Welfare and Institutions Code. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1 . 

2. Change without regulatoiy effect amending Noii; filed 8-2-9 1 pursuant to sec- 
tion 100, title 1, California Code of Regulations (Register 91, No. 52). 

3. Amendment of newly designated subsection (a), new subsections 
(a){l)-(b)(l){D)2., and amendment of Note filed 3-10-93; operative 4-9-93 
(Register 93, No. 11). 

4. Change without regulatory effect amending Noth filed 3-27-95 pursuant to 
section 100, title 1, Cahfomia Code of Regulations (Register 95, No. 13). 

5. Renumbering of former section 3521 1 to portion of section 35 195 and renum- 
bering and amendment of former section 35229 to section 3521 1 filed 7-30-98 
as an emergency; operative 8-1-98 (Register 98, No. 3 1 ). A Certificate of Com- 
pliance must be transmitted to OAL by 1 1-30-98 or emergency language will 
be repealed by operation of law on the following day. 

6. Renumbering of former section 35211 to portion of section 35195 and renum- 
bering and amendment of former secfion 35229 to secfion 35211 refiled 
1 1-24-98 as an emergency; operative 1 1-29-98 (Register 98, No. 48). A Cer- 
tificate of Compliance must be transmitted to OAL by 3-29-99 or emergency 
language will be repealed by operation of law on the following day. 

7. Certificate of Compliance as to 1 1-24-98 order, including amendment of sub- 
section (c)(9)(E), transmitted to OAL 3-25-99 and filed 5-3-99 (Register 99, 
No. 19). 

8. New subsection (a), subsection relettering. new subsection (d)(l 1) and amend- 
ment of Note filed 1 1-30-2000 as an emergency; operative 12-1-2000 (Regis- 
ter 2001, No. 13). A Certificate of Compliance must be transmitted to OAL by 
3-30-2001 or emergency language will be repealed by operation of law on the 
following day. 

9. New subsection (a), subsection relettering, new subsection (d)(ll ) and amend- 
ment of Note refiled 3-30-2001 as an emergency; operative 3-31-2001 (Reg- 
ister 2001, No. 13). A Certificate of Compliance must be transmitted to OAL 
by 7-30-2001 or emergency language will be repealed by operation of law on 
the following day. 

10. Certificate of Compliance as to 3-31-2001 order transmitted to OAL 
7-27-2001 and filed 9-6-2001 (Register 2001, No. 36). 

§ 35213. Immediate Filing of the Court Report. 

(a) After the prospective adoptive parents have filed the petition to 
adopt the child, the agency shall immediately file the court report when 
any of the following conditions exist: 

(1) There is a serious question concerning the suitability of the pro- 
spective adoptive parents. 

(2) There is a serious question concerning the care provided to the 
child. 

(A) If the agency knows or reasonably suspects the prospective adop- 
tive parents have endangered the physical or mental health of a child by 
abuse or neglect, the agency shall immediately contact the appropriate 
child protective agency and file the mandatory "Suspected Child Abuse 
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Report" (Form SS 8572 Revised 1/93) pursuant to Penal Code Section 
i 1 166(a). 

(3) The prospective adoptive parents have indicated a desire to with- 
draw the adoption petition. 

(4) A petition for the adoption of a child for whom the agency has care, 
custody, and control pursuant to Family Code Section 8704(a) is filed by 
persons with whom the agency has not signed an adoptive placement 
agreement. 

(b) The agency shall include in the court report, as appropriate, the fol- 
lowing: 

( 1 ) The basis for its concerns regarding the suitability of the prospec- 
tive adoptive parents or the care provided the child. 

(2) A request to the court for direction regarding the situation giving 
rise to the agency's concern. 

(3) A recommendation that the adoption petition be denied. 

(4) A recommendation that the adoption petition be withdrawn ac- 
cording to the prospective adoptive parent's wishes. 

(5) A request that the adoption petition be dismissed if it was filed by 
persons with whom the agency has not signed an adoptive placement 
agreement. 

(c) If the agency recommends that the adoption petition be denied or 
withdrawn, it shall appear at the hearing to represent the child. 

NOTE: Authority Cited: Sections 10553 and 10554, Welfare and Institutions 
Code; Section 1530, Health and Safety Code; and Section 8621, Family Code. 
Reference: Sections 8704, 8715, 8719 and 8720, Family Code; and Sections 
11165, 11165.1, 11165.2,11165.3,11165.4, 1 1 165.6, 11165.7 and 11166, Penal 
Code. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1 . 

2. Change without regulatory effect amending Note filed 8-2-91 pursuant to sec- 
tion 100, title 1, California Code of Regulations (Register 91, No. 52). 

3. Change without regulatory effect amending NoTEi filed 3-27-95 pursuant to 
section 100, title 1, CaUfomiaCode of Regulations (Register 95, No. 13). 

4. Repealer and new section filed 7-30-98 as an emergency; operative 8-1-98 
(Register 98, No. 3 1 ). A Certificate of Compliance must be transmitted to OAL 
by 1 1-30-98 or emergency language will be repealed by operation of law on 
the following day. 

5. Repealer and new section refiled 11-24-98 as an emergency; operative 
1 1-29-98 (Register 98, No. 48). A Certificate of Compliance must be trans- 
mitted to OAL by 3-29-99 or emergency language will be repealed by opera- 
tion of law on the following day. 

6. Certificate of Compliance as to 1 1-24-98 order, including amendment of sub- 
section (a)(2)(A) and amendment of Notf-;, transmitted to OAL 3-25-99 and 
filed 5-3-99 (Register 99, No. 19). 



Article 14. Grievance Review 



§ 35215. Written Request for Grievance Review. 

(a) Upon written request from an applicant or a prospective adoptive 
parent, the agency shall provide for a grievance review hearing on any 
action taken by the agency before a petition for adoption is filed. 

( 1 ) The agency shall advise applicants or prospective adoptive parents 
that the request for a grievance review hearing shall: 

(A) Be signed by the applicant or prospective adoptive parent or his 
or her authorized representative. 

(B) State specifically the facts surrounding the action complained of. 

(C) Be submitted to the agency within thirty days of the agency action 
which is the subject of the complaint, except as specified in (D) below. 

(D) Be submitted to the SDSS — Adoptions Branch if the grievance 
concerns an action taken by a licensed private adoption agency based on 
the FBI criminal record. 

(2) No request for a grievance review hearing shall be granted if the 
request for a grievance review hearing is based solely on any of the fol- 
lowing: 

(A) Any action of the agency in compliance with a court order. 

(B) A question regarding the validity of a statute or a regulation. 



(C) Any issue for which a state hearing is available under Welfare and 
Institutions Code Section 10950. 

NOTE: Authority cited: Sections 10553 and 10554, Welfare and Institutions Code; 
Section 1530, Health and Safety Code; and Section 8621, Family Code. Refer- 
ence: Section 8712, Family Code. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88. No. 50). For 
history of former chapter 3, see Register 88, No. 1 . 

2. Amendment of subsection (a) filed 12-1-88; operative 12-31-88 (Reaister 89, 
No. 1). 

3. Change without regulatory effect amending NoTii filed 8-2-91 pursuant to sec- 
tion Too, title 1, California Code of Regulations (Register 91, No. 52). 

4. Change without regulatory effect amending NoTi-: filed 3-27-95 pursuant to 
section 100. title I. California Code of Regulafions (Register 95. No. 13). 

5. Repealer filed 7-30-98 as an emergency; operative 8-1-98 (Register 98, No. 
31 ). A Certificate of Compliance must be transmitted to OAL by 1 1-30-98 or 
emergency language will be repealed by operation of law on the following day. 

6. Repealer refiled 1 1-24-98 as an emergency; operative 1 1-29-98 (Register 98, 
No. 48). A Certificate of Compliance must be transmitted to OAL by 3-29-99 
or emergency language will be repealed by operaUon of law on the following 
day. 

7 . Repealer of article 8 heading, new article 1 4 and Certificate of Compliance as 
to 1 1-24-98 order, including renumberine of former section 35233 to section 
35215, transmitted to OAL 3-25-99 and filed 5-3-99 (Register 99, No. 19). 

§ 35217. Scheduling and Notice of Grievance Review 
Hearing. 

(a) The agency shall schedule the grievance review hearing to be held 
within 10 working days from the date the written request for the griev- 
ance review hearing is received by the agency. 

(1) The agency shall give notice to all parties to the grievance review 
hearing of the time, date, and place scheduled for the grievance review 
hearing. 

(A) The agency shall send the notice not less than five working days 
prior to the scheduled grievance review hearing. 

NOTE: Authority cited: Sections 10553 and 10544, Welfare and Institutions Code; 
Section 1530, Health and Safety Code; and Section 8621, Family Code. Refer- 
ence: Section 10553(e), Welfare and Institutions Code. 

History 

1. New secdon filed 9-1-87; operafive 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. I. 

2. Change without regulatory effect amending section filed 8-2-91 pursuant to 
section 100, fitle 1, California Code of Regulafions (Register 91, No. 52). 

3. Change without regulatory effect amending Note filed 3-27-95 pursuant to 
section 100, title 1, California Code of Regulations (Register 95, No. 13). 

4. Repealer filed 7-30-98 as an emergency; operative 8-1-98 (Register 98, No. 
3 1 ). A Certificate of Compliance must be transmitted to OAL by 1 1-30-98 or 
emergency language will be repealed by operation of law on the following day. 

5. Repealer refiled 1 1-24-98 as an emergency; operative 1 1-29-98 (Register 98, 
No. 48). A Certificate of Comphance must be transmitted to OAL by 3-29-99 
or emergency language will be repealed by operation of law on the following 
day. 

6. Certificate of Compliance as to 1 1-24-98 order, including renumbering of for- 
mer section 35235 to section 35217, transmitted to OAL 3-25-99 and filed 
5-3-99 (Register 99, No. 19). 

§ 35219. Conducting the Grievance Review Hearing. 

(a) The grievance review hearing shall be conducted by a grievance 
review agent in a nonadversary atmosphere insofar as possible. 

(1) The agency shall provide for the recording of the grievance review 
hearing. 

(2) The parties to the grievance review hearing, their authorized repre- 
sentatives, if any, and witnesses while testifying shall be the only persons 
authorized to be present during the grievance review hearing unless: 

(A) All parties and the grievance review agent agree to the presence 
of other persons. 

(3) If the grievance review agent determines that additional evidence 

or witnesses are necessary in order to make a recommendation to the 

agency director, the grievance review agent shall continue the grievance 

review hearing for a period not to exceed 10 working days. 

NOTE: Authority cited: Secfions 10553 and 1 0554, Welfare and Institutions Code; 
Secfion 1530, Health and Safety Code; and Section 8621, Family Code. Refer- 
ence: Section 10553(e), Welfare and Institutions Code. 
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History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1 . 

2. Change without regulatory effect amending NoTi-; filed 8-2-91 pursuant to sec- 
tion Too. title 1, California Code of Regulations (Register 91, No. .'>2). 

3. Change without regulatory effect amending Noth filed 3-27-95 pursuant to 
section 100, title 1, California Code of Regulations (Register 95, No. 13). 

4. Repealer filed 7-30-98 as an emergency; operative 8-1-98 (Register 98, No. 
31 ). A Certificate of Compliance must be transmitted to OAL by 1 1-30-98 or 
emergency language will be repealed by operation of law on the following day. 

5. Repealer refiled 1 1-24-98 as an emergency; operative 1 1-29-98 (Register 98, 
No. 48). A Certificate of Compliance must be transmitted to OAL by .3-29-99 
or emergency language will be repealed by operation of law on the following 
day. 

6. Certificate of Compliance as to 1 1-24-98 order, including renumbering of for- 
mer section 35237 to section 35219, transmitted to OAL 3-25-99 and filed 
5-3-99 (Register 99, No. 19). 

§ 35221 . Written Recommendation of Grievance Review 
Agent and Decision of Director. 

History 

(a) The grievance review agent shall make a written recominendation 



to the agency director regarding resolution of the grievance within five 
working days after completion of the grievance review hearing. 

(1) The agency director shall make a written decision within five 
working days of the receipt of the recommendations of the grievance re- 
view agent, based upon the evidence presented at the grievance review 
hearing. 

(A) The written decision shall: 

1. Summarize the facts and issues involved. 

2. Make specific findings regarding the issues. 

3. Be sent to: 

(i) Each party to the grievance. 

(ii) Each authorized representative of each party, if any. 

(iii) The department. 
NOTE: Authority cited: Section 10553, Welfare and Institutions Code; Section 
1530, Health and Safety Code; and Section 8621, Family Code. Reference: Sec- 
tion 10553(e), Welfare and Institutions Code. 

History 
L New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 

regulation was delayed due to necessary reformatting (Register 88,No. 50). For 

history of former Chapter 3, see Register 88, No. I. 

2. Change without regulatory effect amending NoTi-: filed 3-27-95 pursuant to 
section 100, title 1, California Code of Regulations (Register 95, No. 13). 
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3. Repealer filed 7-30-98 as an emergency; operative 8-1-98 (Register 98, No. 
31 ). A Certificate of Compliance must be transinitted to OAL by 1 1-30-98 or 
emergency language will be repealed by operation of law on the following day. 

4. Repealer refiled 1 1-24-98 as an emergency; operative 11-29-98 (Register 98, 
No. 48). A Certificate of Compliance must be transmitted to OAL by 3-29-99 
or emergency language will be repealed by operation of law on the following 
day. 

5. Certificate of Compliance as to 1 1-24-98 order, including renumbering of for- 
mer section 35239 to section 3522 1 . transmitted to OAL 3-25-99 and filed 
5-3-99 (Register 99, No. 19). 

§ 35223. Written Notification of Termination of Adoptive 
Placement. 

NOTE: Authority cited: Sections 10553 and 10554, Welfare and histitutions Code; 
Section 1530, Health and Safety Code; and Section 8621, Family Code. Refer- 
ence: Sections 8700, Family Code; and 25 U.S.C. 1901 et seq. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1 . 

2. Change without regulatory effect amending section filed 8-2-91 pursuant to 
section 100. title I, California Code of Regulations (Register 91, No. 52). 

3. New subsection (c) and amendment of Note filed 9-8-93; operafive 10-7-93 
(Register 93, No. 37). 

4. Change without regulatory effect amending subsecfion (c) and Note filed 
3-27-95 pursuant to section 100, title 1 , California Code of Regulations (Regis- 
ter 95, No. 13). 

5. Renumbering of former section 35223 to section 35207 filed 7-30-98 as an 
emergency; operative 8-1-98 (Register 98, No. 31). A Certificate of Com- 
pliance must be transmitted to OAL by 1 1-30-98 or emergency language will 
be repealed by operation of law on the following day. 

6. Renumbering of former secfion 35223 to section 35207 refiled 1 1-24-98 as an 
emergency; operafive 1 1-29-98 (Register 98, No. 48). A Certificate of Com- 
pliance must be transmitted to OAL by 3-29-99 or emergency language will be 
repealed by operation of law on the following day. 

7. Certificate of Compliance as to 1 1-24-98 order transmitted to OAL 3-25-99 
and filed 5-3-99 (Register 99, No. 19). 

§ 35225. Procedures for Prospective Adoptive Parents 
Who Move After the Adoptive Placement and 
Requests for Service. 

NOTE: Authority cited: Sections 10553 and 10554, Welfare and Institutions Code; 
Section 1530, Health and Safety Code; and Section 8621, Family Code. Refer- 
ence: Sections 7900 et seq., 861 1, 8612. 8613, 8614. 8616and 8718, Family Code. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1. 

2. Change without regulatory effect amending section filed 8-2-91 pursuant to 
section 100, title 1, California Code of Regulations (Register 91, No. 52). 

3. Change without regulatory effect amending subsections (a)(l)-(a)(3)(D) and 
Note filed 3-27-95 pursuant to section 100. title I , California Code of Regula- 
tions (Register 95, No. 1 3). 

4. Renumbering of former secfion 35225 to secfion 35205 filed 7-30-98 as an 
emergency; operafive 8-1-98 (Register 98, No. 31). A Certificate of Com- 
pliance must be transmitted to OAL by 1 1-30-98 or emergency language will 
be repealed by operation of law on the following day. 

5. Renumbering of former secfion 35225 to secfion 35205 refiled 1 1-24-98 as an 
emergency; operafive 1 1-29-98 (Register 98, No. 48). A Certificate of Com- 
pliance must be transmitted to OAL by 3-29-99 or emergency language will be 
repealed by operation of law on the following day. 

6. Certificate of Compliance as to 1 1-24-98 order transmitted to OAL 3-25-99 
and filed 5-3-99 (Register 99, No. 19). 

§ 35227. Securing an Amended Birth Certificate. 

NoTE: Authority cited: Secfions 10553 and 10554, Welfare and Insfitutions Code; 
Secfion 1530, Health and Safety Code; and Section 8621, Family Code. Refer- 
ence: Section 8615, Family Code. 

History 

1. New secfion filed 9-1-87; operative 10-1-87. Ed. Note; The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1. 

2. Amendment of subsecfion (a)(4) and repealer of subsecfion (a)(5) filed 
12-1-88; operafive 12-31-88 (Register 89, No. 1). 

3. Change without regulatory effect amending section filed 8-2-91 pursuant to 
section 100, fifie 1, California Code of Regulafions (Register 91, No. 52). 



4. Change without regulatory effect amending subsection (a)(6) and Note filed 
3-27-95 pursuant to section 1 00, title 1 , California Code of Regulations ( Regis- 
ter 95, No. 13). 

5. Repealer filed 7-30-98 as an emergency; operative 8-1-98 (Register 98. No. 
31). A Certificate of Compliance must be transmitted to OAL by 1 1-30-98 or 
emergency language will be repealed by operation of law on the following day. 

6. Repealer refiled 1 1-24-98 as an emergency; operative 1 1-29-98 (Register 98, 
No. 48). A Certificate of Compliance must be transmitted to OAL by 3-29-99 
or emergency language will be repealed by operation of law on the following 
day. 

7. Certificate of Compliance as to 1 1-24-98 order transmitted to OAL 3-25-99 
and filed 5-3-99 (Register 99, No. 19). 

§ 35229. Completion of the Adoption. 

NOTE: Authority cited: Sections 10553 and 10554, Welfare and Institutions Code; 
Section 1530, Health and Safety Code; and Section 8621, Family Code. Refer- 
ence: Secfions 8712 and 8715, Family Code. 

History 

1. New secfion filed 9-1-87; operafive 10-1-87. Ed. Note: The prinfing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1. 

2. New subsecfion (a)(2) filed 7-28-89; operative 8-27-89 (Register 89, No. 31). 

3. Change without regulatory effect amending Note filed 8-2-91 pursuant to sec- 
fion 100, fitle 1, California Code of Regulafions (Register 91, No. 52). 

4. Change without regulatory effect amending NOTi; filed 3-27-95 pursuant to 
section 100, fitle 1, Cahfomia Code of Regulations (Register 95, No. 13). 

5. Renumbering of former section 35229 to section 35211 filed 7-30-98 as an 
emergency; operative 8-1-98 (Register 98, No. 31). A Certificate of Com- 
pliance must be transmitted to OAL by 1 1-30-98 or emergency language will 
be repealed by operation of law on the following day. 

6. Renumbering of former section 35229 to section 3521 1 refiled 1 1-24-98 as an 
emergency; operative 1 1-29-98 (Register 98, No. 48). A Cettificate of Com- 
pliance must be transmitted to OAL by 3-29-99 or emergency language will be 
repealed by operafion of law on the following day. 

7. Certificate of Compliance as to 1 1-24-98 order transmitted to OAL 3-25-99 
and filed 5-3-99 (Register 99, No. 19). 

§ 35231 . Concurrent Petitions. 

Note: Authority cited: Secfion 10553, Welfare and Institutions Code; Section 
1530, Health and Safety Code; and Section 8621, Family Code. Reference: Sec- 
fion 8704, Family Code. 

History 

1. New secfion filed 9-1-87; operative 10-1-87. Ed. Note: The prinfing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1 . 

2. Change without regulatory effect amending section filed 8-2-91 pursuant to 
section 100, title 1, Cahfomia Code of Regulafions (Register 91, No. 52). 

3. Change without regulatory effect amending newly designated subsection (a) 
and Note filed 3-27-95 pursuant to secfion 100, title 1 , California Code of Reg- 
ulafions (Register 95, No. 13). 

4. Repealer filed 7-30-98 as an emergency; operative 8-1-98 (Register 98, No. 
31). A Certificate of Compliance must be transmitted to OAL by 1 1-30-98 or 
emergency language will be repealed by operation of law on the following day. 

5. Repealer refiled 1 1-24-98 as an emergency; operative 1 1-29-98 (Register 98, 
No. 48). A Certificate of Compliance must be transmitted to OAL by 3-29-99 
or emergency language will be repealed by operation of law on the following 
day. 

6. Certificate of Compliance as to 1 1-24-98 order transmitted to OAL 3-25-99 
and filed 5-3-99 (Register 99, No. 19). 

§ 35233. Written Request for Grievance Review. 

Note: Authority cited: Secfions 10553 and 10554, Welfare and Institufions Code; 
Secfion 1530, Health and Safety Code; and Secfion 8621, Family Code. Refer- 
ence: Secfion 8712, Family Code. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The prinfing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1 . 

2. Amendment of subsecfion (a)(1)(C) and new subsecfion (a)(1)(D) filed 
7-28-89; operafive 8-27-89 (Register 89, No. 31). 

3. Change without regulatory effect amending Note filed 8-2-91 pursuant to sec- 
fion 100, fitle 1, California Code of Regulations (Register 91, No. 52). 

4. Change without regulatory effect amending subsections (a)(l )(A)-(B), 
(a)(2)(A)-(C) and Note filed 3-27-95 pursuant to section 100, liile 1 , Califor- 
nia Code of Regulations (Register 95, No. 13). 

5. Repealer of article 9 heading and renumbering of former section 35233 to sec- 
fion 35215 filed 5-3-99; operafive 5-3-99 (Register 99, No. 19). 
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§ 35235. Scheduling and Notice of Grievance Review 
Hearing. 

NOTE: Authority cited: Sections 10553 and 10544, Welfare and Institutions Code; 
Section 1530, Health and Safety Code; and Section 8621, Family Code. Refer- 
ence: Section 10553(e), Welfare and Institutions Code. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former Chapter 3, see Register 88, No. 1 . 

2. Change without regulatory effect amending NoTli filed 3-27-95 pursuant to 
section 100, title 1, California Code of Regulations (Register 95, No. 13). 

3. Renumberinsj of former section 35235 to section 352 1 7 filed 5-3-99; operative 
5-3-99 (Register 99, No. 19). 

§ 35237. Conducting the Grievance Review Hearing. 

NOTE: Authority cited: Sections 10553 and 10554. Welfare and Institutions Code; 
Section 1530, Health and Safety Code; and Section 8621, Family Code. Refer- 
ence: Section 10553(e), Welfare and Institutions Code. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former Chapter 3, see Register 88, No. 1 . 

2. Change without regulatory effect amending Notk filed 3-27-95 pursuant to 
section 100, title 1, California Code of Regulations (Register 95, No. 13). 

3. Renumbering of former section 35237 to section 35219 filed 5-3-99; operative 
5-3-99 (Register 99, No. 19). 

§ 35239. Written Recommendation of Grievance Review 
Agent and Decision of Director. 

NOTE: Authority cited: Secfion 10553, Welfare and Institutions Code; Secdon 
1530, Health and Safety Code; and Secfion 8621, Family Code. Reference: Sec- 
fion 10553(e), Welfare and Insfitufions Code. 

History 

1. New secfion filed 9-1-87; operafive 10-1-87. Ed. Note; The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former Chapter 3, see Register 88, No. 1 . 

2. Change without regulatory effect amending subsections 
(a)(l)(A)l.-(a)(l)(A)3.(ii) and Note filed 3-27-95 pursuant to secfion 100, 
fitle 1, California Code of Regulations (Register 95, No. 13). 

3. Renumbering of former secfion 35239 to section 35221 filed 5-3-99; operative 
5-3-99 (Register 99, No. 19). 



Subchapter 6. 



Procedures for Intercountry 
Adoptions 



Article 1. General and Administrative 
Requirements 

§ 35241 . Additional Administrative Requirements for 
Intercountry Adoptions. 

(a) In addition to meeting the requirement of Section 35039, the 
agency shall make copies of the following available to all staff: 

(1) Federal statutes and regulations pertaining to intercountry adop- 
tions. 

(2) Current written information explaining the laws, poHcies and pro- 
cedures of any foreign agency. 

(3) Either copies of or the requirements contained in all written agree- 
ments between the agency and any foreign agency as required in Section 
35243 below. 

NOTE: Authority cited: Secfions 10553 and 10554, Welfare and Institutions Code; 
Section 1530, Health and Safety Code; and Sections 8621 and 8901, Family Code. 
Reference: Section 8900, Family Code. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1. 

2. Change without regulatory effect amending Note filed 8-2-9 1 pursuant to sec- 
fion 100, fitle 1, California Code of Regulations (Register 91, No. 52). 

3. Change without regulatory effect amending subsections (a)(l)-(2) and Note 
filed 3-27-95 pursuant to secfion 100, title 1, Califomia Code of Regulations 
(Register 95, No. 13). 



§ 35243. Written Agreement with Foreign Agency. 

(a) The agency shall have a written agreement with each foreign 
agency from which the agency places children. 

( 1 ) The written agreement between the agency and the foreign agency 
shall: 

(A) Verify that the foreign agency is authorized to place children for 
intercountry adoption under the laws of the foreign agency's country. 

(B) Specify the responsibility of the foreign agency for the care of the 
child including medical care and financial support. 

(C) Specify the authority and responsibility of the foreign agency in 
relation to placement, disruptions, finalization of the intercountry adop- 
tion or return of the child to his or her native country. 

(D) Specify that the agency shall notify the foreign agency in writing 
whenever the adoption cannot be finalized. 

(E) Specify the supervision and reporting requirements of the foreign 
agency. 

(F) Specify the policies and procedures for the selection of children 
through the foreign agency. 

(G) Specify responsibility for travel arrangements for the child's 
transportation from the child's native country to the final Califomia des- 
tination. 

NOTE: Authority cited: Sections 1 0553 and 1 0554, Welfare and Institutions Code; 
Section 1530, Health and Safety Code; and Sections 8621 and 8901. Family Code. 
Reference: Sections 8900 and 8905, Family Code. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1. 

2. Change without regulatory effect amending Notp: filed 8-2-91 pursuant to sec- 
tion Too, title 1, Cafifomia Code of Regulations (Register 91, No. 52). 

3. Change without regulatory effect amending subsections (a)(l)(A)-(F) and 
Note filed 3-27-95 pursuant to section 100, tide 1, Califomia Code of Regula- 
tions (Register 95, No. 13). 

§ 35245. Submission of Reports. 

The agency shall submit intercountry reports to the department as re- 
quired including but not limited to the following: 

(1) The number of applications pending. 

(2) The number of completed Assessments of Applicants. 

(3) The number of pending Assessments of Applicants. 

(4) The number of adoptions by relatives. 

(5) The number of homes awaiting placement of a foreign-bom child. 

(6) The number of completed intercountry adoptions. 

(7) The number of foreign-bom children placed by country of origin. 
Note: Authority cited; Sections 1 0553 and 1 0554, Welfare and Institutions Code; 
Section 1530, Health and Safety Code; and Sections 8621 and 8901, Family Code. 
Reference: Section 10852, Welfare and Institutions Code; and Section 8900, Fam- 
ily Code. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3. see Register 88, No. 1. 

2. Change without regulatory effect amending Note filed 8-2-91 pursuant to sec- 
tion 100, title I, Califomia Code of Regulations (Register 91, No. 52). 

3. Change without regulatory effect amending subsections (a)(l)-(6) and Note 
filed 3-27-95 pursuant to section 100, title 1, Califomia Code of Regulations 
(Register 95, No. 13). 

§ 35247. Submission of Information to the Department. 

(a) Agencies that provide intercountry adoption services shall submit 
the following information to the department for each adoptive placement 
of a foreign-bom child. 

(1) Child's birth name and date of birth. 

(2) Names of adoptive parents. 

(3) Names of birth parents, if available. 

(4) Name of foreign agency. 

(5) Name of agency. 

NOTE: Authority cited: Sections 10553 and 10554, Welfare and Institutions Code; 
Section 1530, Health and Safety Code; and Sections 8621 and 8901, Family Code. 
Reference: Section 10852, Welfare and Institutions Code; and Section 8900, Fam- 
ily Code. 
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History 

1. New section filed 9-1-87; operative 10-1-87. Hd. Note; The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1 . 

2. Change without regulatory effect amending Noti; filed 8-2-91 pursuant to sec- 
tion Too, title 1, California Code of Regulations (Register 91, No. 52). 

3. Change without regulatory effect amending subsections (a)(l)-(4) and Note 
filed 3-27-95 pursuant to section 100, title 1, California Code of Reeulations 
(Register95, No. 13). 

§ 35249. Requirement for Fee Schedule. 

(a) The agency shall establish a fee schedule for intercountry adoption 
services as required by Family Code Section 8907. 
Note-. Authority cited; Sections 10553 and 10554, Welfare and Institutions Code; 
Section 1530, Health and Safety Code; and Sections 8621 and 8900, Family Code. 
Reference; Sections 8900 and 8907. Family Code. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note; The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1. 

2. Change without regulatory effect amending section filed 8-2-91 pursuant to 
section 100, title 1, California Code of Regulations (Register 91, No. 52). 

3. Change without regulatory effect amending subsection (a) and Note filed 
3-27-95 pursuant to section 100, title l,CahforniaCodeof Regulations (Resis- 
ter95. No. 13). 

§ 35251 . Intercountry Adoptions Case Record 
Requirements. 

(a) The agency shall maintain a permanent record for each foreign- 
bom child and/or family for whom the agency provides adoption ser- 
vices. 

( 1 ) In addition to copies of all correspondence case records shall in- 
clude: 

(A) Copies of all documents received from the foreign agency. 

(B) Written Assessment of the Child as required by Section 35275 in- 
cluding a copy of the psychological and medical history form as required 
by Section 35285. 

(C) Copy of written Background Information on Birth Parents as re- 
quired by Subchapter 6, Article 5 including medical report on the mother 
of the child as required by Section 35289(a)(2)(B). 

(D) Copy of written Assessment of the Applicant as required by Sub- 
chapter 6, Article 3 including: 

1. Documentation required by MPP Section 35269. 

2. Copy of notification of agency's decision regarding the assessment 
required by Section 35273. 

(E) Information regarding application, placement and supervision in- 
cluding: 

1 . Copy of completed application required by MPP Section 35255. 

2. Copy of placement agreement required by MPP Section 
35297(a)(7). 

3. Copy of updated psychological and medical history form and up- 
dated assessment of the child required by Sections 35305(a)(3) and (4). 

4. Documentation that the agency provided a copy of the updated psy- 
chological and medical history form to the prospective adoptive parent 
as required by Section 35305(a)(3)(A). 

5. Documentation to support any reduction in the six-month supervi- 
sory period specified in Section 35303. 

6. Documentation of all interviews conducted during the supervisory 
period required by Sections 35307 and 35309 including: 

(i) Documentation of any area listed in Section 35311(a)(1)(A) 
through (F) observed by the agency representative that requires modifi- 
cation and a description of the modification required by Section 
35305(a)(2). 

7. Copy of written evaluation of the adoptive placement as required by 
Section 35311. 

8. Copy of all written notices as required by Sections 35235(a)(1) and 
35239(a)(l)(A)(3)(i). 

(F) Copies of all court reports submitted by the agency as required by 
Subchapter 6, Article 8, Section 35313 et seq. 



(G) Copies of all requests for disclosure of inforination from the adop- 
tion case record including: 

1 . Requests for medically necessary information. 

2. Waivers of confidentiality to allow the agency or department to ar- 
range for contact among the adult adoptee, the birth parent and the adop- 
tive parent. 

3. Requests for disclosure of the name and address of the birth parent. 

4. Requests for a copy of the psychological and medical history form. 
(H) Copy of certification submitted to INS that California Preadoption 

Requirements have been met. 

NOTE: Authority cited; Sections 1 0553 and 1 0554, Welfare and Institutions Code; 
Section 1 530. Health and Safety Code; and Sections 862 1 and 8901 , Famil> Code. 
Reference; Section 8900, Family Code. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1. 

2. Change without regulatory effect amending section filed 8-2-91 pursuant to 
section 100, dtle 1, California Code of Regulations (Register 91, No. 52). 

3. Change without regulatory effect amending subsections (a)(l)(A)-(D), 
(a)(l)(b)2., (a)(1)(G) 1.-3. and Note filed 3-27-95 pursuant to section 100. 
title 1, California Code of Regulations (Register 95, No. 13). 

§ 35253. Staffing and Post-Adoption Services. 

(a) In addition to meefing the requirements of this arficle, the agency 
shall meet all applicable requirements in Subchapter 2, Article 3, Section 
35021 et seq. and Subchapter 3, ArUcle 3, Secfion 35049 et seq. 
NoTE; Authority cited; Sections 10553 and 10554, Welfare and Institutions Code; 
Section 1 530, Health and Safety Code; and Sections 862 1 and 8901 , Family Code. 
Reference; Section 8900, Family Code. 

History 

1. New section filed 9-1-87; operafive 10-1-87. Ed. Note; The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1 . 

2. Change without regulatory effect amending Note filed 8-2-91 pursuant to sec- 
tion 100, title 1, California Code of Regulations (Register 91, No. 52). 

3. Change without regulatory effect adding new subsection (a) designator and 
amending Note filed 3-27-95 pursuant to section 100, title 1 , California Code 
of Regulafions (Register 95, No. 13). 



Article 2. 



Application for the Placement of 
a Child for Adoption 



§ 35255. ICA Requirement for Written Application. 

(a) The agency shall require a written applicafion prior to making an 
assessment of any person wishing to adopt a child. 
NOTE: Authority cited; Sections 10553 and 10554, Welfare and Institutions Code; 
Section 1530, Health and Safety Code; and Sections 8621 and 8901, Family Code. 
Reference; Section 8900, Family Code. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note; The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1 . 

2. Change without regulatory effect amending Note filed 8-2-9 1 pursuant to sec- 
tion 100, title 1, California Code of Regulafions (Register 91, No. 52). 

3. Change without regulatory effect adding new subsection (a) designator and 
amending Note filed 3-27-95 pursuant to section 100, title 1, California Code 
of Regulations (Register 95, No. 13). 



Article 3. Assessment of the Applicant 

§ 35257. Requirement for Assessment of Applicant. 

(a) The agency shall make a written assessment of each applicant seek- 
ing to adopt children for whom the agency needs adoptive parents in or- 
der to determine the applicant's suitability as a prospecfive adoptive par- 
ent. 

(1) The written assessment shall be the basis for the agency's decision 
as to whether the applicant will be approved for the adoptive placement 
of a child. 

NOTE: Authority cited; Sections 10553 and 10554, Welfare and Institutions Code; 
Section 1530, Health and Safety Code; and Secfions 862 1 and 8901 , Family Code. 
Reference; Sections 8900, 8902 and 8904, Family Code. 
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History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1 . 

2. Change without regulatory effect amending Notf-: filed 8-2-9 1 pursuant to sec- 
tion 100, title 1, California Code of Regulations (Register 91, No. 52). 

3. Change without regulatory effect aimending NoTi-: filed 3-27-95 pursuant to 
section 100, title 1, California Code of Regulations (Register 95, No. 13). 

§ 35259. Authority for Disapproval of Applicant. 

(a) The agency shall have the authoiity to make a determination that 
the applicant shall not be approved for the adoptive placement of a child 
at any point in the assessment process. 

NOTFi: Authority cited: Sections 10553 and 10554, Welfare and Institutions Code; 
Section 1530, Health and Safety Code; and Sections 862 1 and 8901 , Family Code. 
Reference: Section 16141, Welfare and Insfitutions Code; and Section 8900, Fam- 
ily Code. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatUng (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1 . 

2. Change without regulatory effect amending Noth filed 8-2-9 1 pursuant to sec- 
tion 100, Utle 1, CaHfomia Code of Regulations (Register 91, No. 52). 

3. Change without regulatory effect adding new subsection (a) designator and 
amending Notk filed 3-27-95 pursuant to secfion 100, title 1, California Code 
of Regulations (Register 95, No. 13). 

§ 35261 . Requirement for Completion of Assessment 
Process. 

(a) The agency shall make a determination that the applicant shall be 
approved for the adoptive placement of a child only after completing the 
entire assessment process. 

NOTE: Authority cited: Sections 10553 and 10554, Welfare and Institutions Code; 
Section 1530, Health and Safety Code; and Sections 8621 and 8901, Family Code. 
Reference: Section 8900, Family Code. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1. 

2. Change without regulatory effect amending Note filed 8-2-91 pursuant to sec- 
tion 100, dtle 1, California Code of Reguladons (Register 91, No. 52). 

3. Change without regulatory effect adding new subsection (a) designator and 
amending Note filed 3-27-95 pursuant to section 100, fitle 1 , California Code 
of Regulafions (Register 95, No. 13). 

§ 35263. intercountry Adoptions Assessment Interview 
Requirements. 

(a) The agency shall conduct interviews as necessary to make the de- 
termination required in Section 35257. 

( 1 ) The agency shall conduct at least one interview in the home of the 
applicant. 

(2) The agency shall conduct separate interviews with each applicant 
if more than one applicant. 

(3) The agency shall conduct a joint interview with the applicants if 
there is more than one applicant. 

(4) The agency shall conduct interviews with all other adults and have 
contact with all children who live in the applicant's home. 

NOTE: Authority cited: Secdons 10553 and 10554, Welfare and Institutions Code; 
Section 1530, Health and Safety Code; and Sections 8621 and 8901, Family Code. 
Reference: Secdons 8900, 8902 and 8904, Family Code. 

History 

1. New secdon filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1. 

2. Change without regulatory effect amending Note filed 8-2-9 1 pursuant to sec- 
don 100, dtle 1, Cahfomia Code of Reguladons (Register 91, No. 52). 

3. Change without regulatory effect amending Note filed 3-27-95 pursuant to 
secdon 100, title 1, California Code of Regulations (Register 95, No. 13). 

§ 35265. Items to Be Discussed with Applicant. 

(a) The agency shall discuss the following information with the appli- 
cant: 

(1 ) Approximate time it may take to complete each stage of the inter- 
country adoption process. 

(2) Statutory and regulatory requirements for adoption including: 



(A) INS requirements including readoption. if applicable. 

(B) Foreign agency requirements. 

(3) Children available through the agency for adoption. 

(4) Agency fees including foreign agency fees. 

Note: Authority cited: Sections 1 0553 and 10554, Welfare and Institudons Code; 
Section 1 530, Health and Safety Code; and Sections 862 1 and 8901 , Family Code. 
Reference: Secdons 8900, 8902, 8904 and 8919, Family Code. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The prindng of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1 . 

2. Change without regulatory effect amending Note filed 8-2-9 1 pursuant to sec- 
tion 100, dtle 1, California Code of Regulations (Register 91, No. 52). 

3. Change without regulatory effect amending subsection (a)(2)(A) and Note filed 
3-27-95 pursuant to section 1 00. title 1 , California Code of Reeulations (Resis- 
ter95. No. 13). 

§ 35267. Information Transmitted to the Applicant During 
Assessment. 

(a) The agency shall inform the applicant of the following: 

( 1 ) The policies of a foreign agency may preclude placement of a 
foreign-bom child with certain individuals or families. 

(2) Availabihty of a grievance review process in accordance with Sub- 
chapter 5, Article 9, Section 35233 et seq. 

(3) The appHcant's responsibility to pay for transportation of the for- 
eign-born child from the child's native country to the child's final desti- 
nation in California. 

(4) The applicant's responsibility for the foreign-born child adopted 
under the laws of the child's native country. 

(5) If the applicant is going to adopt the foreign-bom child under the 
laws of the child's native country: 

(A) Readopting the foreign-bom child in California when required by 
INS or petitioning the court for a California birth certificate. 

1. The agency that completed the assessment pursuant to Section 
35257 shall provide all agency services to the applicant to assist him or 
her in completing the adoption in California to include but not hmit to 
completing the required report to the court required by Subchapter 6. Ar- 
ticle 8, Section 35313 et seq. 

(6) The applicant's responsibility pursuant to Family Code Section 
8903(b) for the foreign-bom child when he or she has received guardian- 
ship of the child under the laws of the child's native country. 

Note: Authority cited: Secdons 10553 and 10554, Welfare and Institudons Code; 
Section 1530. Health and Safety Code; and Secdons 8621 and 8901, Family Code. 
Reference: Secdons 8900, 8902 and 8904, Family Code. 

History 

1. New section filed 9-1-87: operative 10-1-87. Ed. Note: The prindng of this 
reguladon was delayed due to necessai^ reformatdng (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1. 

2. Change without regulatory effect amending Note filed 8-2-91 pursuant to sec- 
don 100, dtle 1, California Code of Regulations (Register 91, No. 52). 

3. Change without regulatory effect amending subsecdons (a)(5)(A)-(a)(6) and 
Note filed 3-27-95 pursuant to section 100, dde 1 , California Code of Regula- 
dons (Register 95, No. 13). 

§ 35269. Documentation from the Applicant. 

(a) The agency shall obtain the following documentation for all appli- 
cants to facilitate the assessment: 

( 1 ) Authorization for the release of medical and employment informa- 
tion on the applicant. 

(2) Report of medical examination on each applicant. 

(A) The report shall be signed by a licensed physician. 

(B) The report shall be completed prior to the placement of a child for 
adoption but not more than one year prior to the commencement of the 
assessment. 

(C) The report shall include a certificate that the individual is free from 
communicable tuberculosis for each adult residing in the home. 

(3) School reports for all school age children residing in the home of 
the applicant. 

(4) At least three letters of reference regarding the suitability of the 
applicant as an adoptive parent. 

(5) The full state criminal record, if any, from the State Department of 
Justice (DOJ). 
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(A) (Reserved) 

(B) The Agency shall submit one set of fingerprints for each applicant 
totheDOJ. " 

1 . The agency shall cleariy indicate "Adoption" on the request to in- 
form the DOJ of the purpose of the criminal record clearance. 

(C) The agency shall contract with the DOJ for the Subsequent Arrest 
Notification Service in order to receive arrest information subsequent to 
the original DOJ criminal record sent to the agency and pending the court 
order granting the completion of the adoption. 

(D) The agency shall notify the DOJ (pursuant to Penal Code Section 
1 1 105 when the adoption has been finalized, denied, or dismissed to dis- 
continue receiving subsequent arrest information on an applicant pre- 
viously fingerprinted for adoption purposes unless the applicant is being 
assessed or investigated by the agency for another adoption. 

(E) The agency shall require new sets f fingerprints and shall make 
new requests for state criminal records to the DOJ in the event of subse- 
quent adoptions unless the Subsequent Arrest Notification Services is 
still in effect. 

(6) The FBI criminal record, if any, of the applicant, from the DOJ 
when the applicant has resided in California for less than two years or 
when information gathered in the assessment has given the agency rea- 
son to believe that the applicant may have committed a crime in another 
jurisdiction. 

(A) The agency shall have reason to believe that the person may have 
committed a crime in another jurisdiction because of, but not be limited 
to, the following: statements or actions by the applicants; statements by 
people providing references; a history of arrests and convictions in Cali- 
fornia; and employment in another state. 

(B) (Reserved) 

(C) A licensed private adoption agency shall obtain an FBI criminal 
record clearance for its applicants if required by Section 35269(a)(6) as 
follows: 

1 . Submit a separate set of fingerprints to the DOJ for the FBI criminal 
record clearance designating the SDSS — Adoptions Branch as the 
"CONTRIBUTING AGENCY." 

2. Clearly indicate "Adoption" on the request to inform the DOJ of the 
purpose of the criminal record clearance request. 

3. The agency shall submit a copy of the criminal record clearance re- 
quest to the SDSS — Adoptions Branch to request the SDSS to complete 
an assessment of the applicant' s FBI criminal record when it is received 
fro the DOJ. For notification purposes, the agency shall include its name 
and address on this copy of the request. 

(D) The agency shall require new sets of fingerprints and shall make 
new requests to the DOJ for the FBI criminal record in the event of subse- 
quent adoptions unless the Subsequent Notification Service is still in ef- 
fect. 

NOTE: Authority cited: Sections 10553 and 10554, Welfare and Institutions Code; 
Section 1530, Health and Safety Code; and Sections 8621 and 8900, Family Code. 
Reference: Sections 8900, 8902, 8904 and 8908, Family Code. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1 . 

2. Amendment of subsection (a) and new subsections (a)(5)(B)-(a)(5)(E) 
(aK6)(A), (a)(6)(C) and (a)(6)(D) filed 7-28-89; operative 8-27-89 (Register 
89, No. 31). 

3. Change without regulatory effect amending Note filed 8-2-91 pursuant to sec- 
tion 100, title 1, California Code of Regulations (Register 91, No. 52). 

4. Change without regulatory effect amending subsection (a)(2)(A) and Note filed 
3-27-95 pursuant to section 1 00, title 1 , California Code of Regulations (Regis- 
ter 95, No. 13). 

§ 35271 . Identification of the Applicant and Evaluation of 
Specific Characteristics. 

(a) The assessment of the applicant shall include: 
(1) Obtaining the following identifying information: 

(A) Name, date of birth and sex 

(B) Current address and telephone number 

(C) Blood relationship to child, if any 

(D) Race and ethnic background information 



(E) Religion 

(F) Current employment information 

(G) Verification of marital status, if relevant 

1 . Verification of termination of all prior marriages. 

(2) Evaluation of: 

(A) General characteristics. 

(B) Social background. 

(C) Educational background. 

(D) Financial stability. 

(E) Work adjustment. 

(F) Adequacy of housing. 

(G) The full state criminal record, if any, of the applicant and if re- 
quired by section 35269(a)(6) the FBI criminal record, if any, from the 
DOJ. 

(3) Compliance with the requirements of the foreign agency that has 
been selected. 

NOTE: Authority cited: Sections 10553 and 1 0554, Welfare and Institutions Code; 
Section 1530, Health and Safety Code; and Sections 862 1 and 8901 , Family Code. 
Reference: Sections 8900, 8902, 8904 and 8908, Family Code. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1 . 

2. New subsection (a)(2)(G) filed 7-28-89; operative 8-27-89 (Register 89, No. 
31). 

3. Change without regulatory effect amending Note filed 8-2-91 pursuant to sec- 
tion 100, title 1, California Code of Regulations (Register 91. No. 52). 

4. Change without regulatory effect amending subsections (a)(2)(A) and Note 
filed 3-27-95 pursuant to section 100, title 1, California Code of Regulations 
(Register95, No. 13). 

§ 35273. Written Notification of Agency's Decision 

Regarding Placement of a Child and Grievance 
Review Procedures. 

(a) The agency shall provide the applicant with written notification of 
its decision regarding the adoptive placement of a child with the appli- 
cant. 

( 1 ) The agency shall not approve an application for the adoptive place- 
ment of a child until the agency has completed the assessment process as 
specified in Subchapter 6, Article 3, Section 35257 et seq. 

(2) Written notification of the agency's decision that the applicant is 
approved for the adoptive placement of a child shall include identifica- 
tion of age, race, gender and characteristics of children considered for 
placement. 

(3) The agency shall not approve an application for adoptive place- 
ment of a child prior to receiving written notification from the 
SDSS — Adoptions Branch that the information contained in an FBI 
criminal record of an applicant does not preclude an adoptive placement. 

(4) Notification of the agency's decision not to approve the applicant 
for the adoptive placement of a child shall include an identification of the 
factors listed in Section 35269 and Section 35271 which led to the 
agency's decision. 

(b) The agency shall inform the applicant in writing of the agency's 
grievance review procedure and the right of the applicant to file a griev- 
ance with the agency within 30 days of receipt of the agency's decision. 

( 1 ) When a grievance concerns an action based on the FBI criminal re- 
cord, the agency shall comply with the procedures set forth at Section 
35233(a)(1)(D). 

NOTE: Authority cited: Sections 1 0553 and 1 0554, Welfare and Institutions Code; 
Section 1530, Health and Safety Code; and Sections 8621 and 8901, Family Code. 
Reference: Sections 8900, 8902, 8904 and 8908, Family Code. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1 . 

2. Amendment filed 7-28-89; operative 8-27-89 (Register 89, No. 319. 

3. Change without regulatory effect amending Note filed 8-2-9 1 pursuant to sec- 
don 100, title 1, California Code of Regulations (Register 91, No. 52). 

4. Change without regulatory effect amending Note: filed 3-27-95 pursuant to 
section 100, title I, California Code of Regulations (Register 95, No. 13). 
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§ 35275, Requirement for Assessment of the Child. 

(a) The agency shall make a written assessment of the child as required 
by Family Code Section 8909. 

NOTE: Authority cited: Sections 1 0553 and 1 0554. Welfare and Institutions Code; 
Section 1 530, Health and Safety Code; and Sections 8608 and 8901, Family Code. 
Reference: Sections 8608, 8900 and 8909, Family Code. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1 . 

2. Change without regulatory effect amending section filed 8-2-91 pursuant to 
section 100, title l,"Califomia Code of Regulations (Register 91, No. 52). 

3. Amendment of sub.section (a) and Noth filed 10-31-94 as an emergency; op- 
erative 1 1-1-94 (Register 94. No. 44). A Certificate of Compliance must be 
transmitted toOAL by 3-1-95 or emergency language will be repealed by oper- 
ation of law on the following day. 

4. Certificate of Compliance as to 10-31-94 order transmitted to OAL 2-27-95 
and filed 4-10-95 (Register 95, No. 15). 



§ 35277, Documentation on the Child. 

(a) The agency shall obtain documentation on the child to facilitate the 
assessment, including: 

(1) Indentifying information 

(2) Medical reports 

(3) Psychological evaluations 

(4) Scholastic information 

(5) Developmental history 

(6) Family life history 

(7) Certified copy of birth certificate 

(8) Race and ethnic background 

(9) Religion. 

NOTE: Authority cited: Sections 10553 and 10554, Welfare and Institutions Code; 
Secdon 1530, Health and Safety Code; and Sections 8608, 8621 and 8901, Family 
Code. Reference: Sections 8608, 8900, 8901 and 8909, Family Code. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatfing (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1. 

2. Change without regulatory effect amending Note filed 8-2-9 1 pursuant to sec- 
tion 100, title 1, CaHfomia Code of Regulations (Register 91, No. 52). 

3. Change without regulatory effect amending Noth filed 3-27-95 pursuant to 
section 100, title 1, California Code of Regulations (Register 95, No. 13). 

§ 35279. Documentation from the Foreign Agency 
Responsible for the Child. 

(a) The agency shall obtain the documentation on the foreign-bom 
child from the foreign agency responsible for the child. 
NOTE: Authority cited: Sections 10553 and 10554, Welfare and Insfitutions Code; 
Section 1530, Health and Safety Code; and Sections 8621 and 8901, Family Code. 
Reference: Sections 8608, 8900 and 8909, Family Code. 

History 

1. New secdon filed 9-1-87; operadve 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1. 

2. Change without regulatory effect amending Note filed 8-2-9 1 pursuant to sec- 
don 100, dtle 1, California Code of Reguladons (Register 91, No. 52). 

3. Change without regulatory effect adding new subsection (a) designator and 
amending Note filed 3-27-95 pursuant to secdon 100, dde 1, California Code 
of Reguladons (Register 95, No. 13). 



§ 35281. Documentation of Unavailability of Information. 

(a) The agency shall document any unavailability of the documenta- 
tion required by Section 35277 and the reasons for its unavailability. 
NOTE: Authority cited: Secdons 10553 and 10554. Welfare and Institutions Code; 
Secdon 1530, Health and Safety Code; and Secdons 8608, 8621 and 8901 , Family 
Code. Reference: Secdons 8608, 8900 and 8909, Family Code. 



History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1 . 

2. Change without regulatory effect amending NoTi-: filed 8-2-91 pursuant to sec- 
don Too, dtle 1. California Code of Regulations (Register 91. No. 52). 

3. Change without regulatory effect adding new subsection (a) designator and 
amending Note filed 3-27-95 pursuant to section 100, title 1, California Code 
of Regulations (Register 95, No. 13). 

§ 35283. Content of Assessment. 

(a) The assessment shall include: 

(1) Current and anticipated: 

(A) Psychological functioning 

(B) Scholastic functioning 

(C) Social functioning 

(D) Health status. 

(2) Identification of any atypical needs of the child that exist currently 

or will likely exist in the future. 

NOTE; Authority cited: Secdons 10553 and 10554, Welfare and Institutions Code; 
Section 1530, Health and Safety Code; and Sections 8608 and 8901, Family Code. 
Reference: Sections 8608, 8901 and 8909, Family Code. 

History 

1. New section filed 9-1-87; operadve 10-1-87. Ed. Note: The prindng of this 
regulation was delayed due to necessar>' reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1. 

2. Change without regulatory effect amending Note filed 8-2-9 1 pursuant to sec- 
don foo, dtle 1, California Code of Regulations (Register 91, No. 52). 

3. Amendment of subsection (a)(2) and Note filed 1 0-3 1-94 as an emergency; op- 
erative 1 1-1-94 (Register 94, No. 44). A Certificate of Compliance must be 
transmitted to OAL by 3-1-95 or emergency language will be repealed by oper- 
ation of law on the following day. 

4. Certificate of Compliance as to 10-31-94 order transmitted to OAL 2-27-95 
and filed 4-10-95 (Register 95, No. 15). 

§ 35285. Completion of Psychological and Medical History 
Form. 

(a) The agency shall complete a psychological and medical history 
form for the child. 

NOTE: Authority cited: Secdons 1 0553 and 10554. Welfare and Institudons Code; 
Secdon 1530, Health and Safety Code; and Secdons 8608, 862 1 and 8901, Family 
Code. Reference: Secdons 8608, 8900 and 8909, Family Code. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1. 

2. Change without regulatory effect amending Note filed 8-2-91 pursuant to sec- 
don Too, dtle 1, California Code of Reguladons (Register 91, No. 52). 

3. Change without regulatory effect adding new subsection (a) designator and 
amending Note filed 3-27-95 pursuant to section 100, title 1, California Code 
of Regulations (Register 95, No. 13). 

§ 35287. Submission and Discussion of Written 
Assessment. 

(a) The agency shall submit the written assessment to the prospective 
adoptive parent and discuss with them the agency's evaluation of the 
child's current and anticipated functioning as required by Section 
35283(a)(2) and Family Code Section 8909 at least 30 days prior to 
placement of the child in the home. 

(1) The prospective adoptive parent shall acknowledge in writing re- 
ceipt of this information. 

NOTE; Authority cited: Secdons 10553 and 10554, Welfare and Institudons Code; 
Section 1530, Health and Safety Code; and Secdons 86089, 8621 and 8901, Fami- 
ly Code. Reference: Secdons 8608, 8900, 8901, 8902 and 8909, Family Code. 

History 

1. New section filed 9-1-87; operadve 10-1-87. Ed. Note: The prindng of this 
reguladon was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1. 

2. Change without regulatory effect amending Note filed 8-2-91 pursuant to sec- 
don 100, title 1, California Code of Regulations (Register 91, No. 52). 

3. Amendment of subsecdon (a) and Note filed 3-10-93; operadve 4—9-93 (Reg- 
ister 93, No. 11). 

4. Change without regulatory effect amending subsection (a) and Note filed 
3-27-95 pursuant to section 100, title 1 , California Code of Regulations (Regis- 
ter 95, No. 13). 
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Article 5. Background Information on the 
Birth Parents 

§ 35289. Written Information on the Cliiid's Birth Parents. 

(a) The agency shall obtain the following written information on the 
child's birth parents: 

( 1 ) Identifying information including: 

(A) Name 

(B) Current address 

(C) Date of birth 

(D) Sex 

(E) Race and ethnic background 

(F) Any information required by the foreign agency. 

(2) Medical background information including: 

(A) Written medical report signed by a licensed physician 

(B) Written medical report on the mother of a child who is less than 
one year of age signed by the physician who delivered the child or, if not 
available, from the hospital where the child was born. The report shall 
include: 

1. Results of the mother's blood test for syphilis 

2. Information regarding all medication taken by the mother during 
pregnancy 

3. Mother's health during pregnancy 

4. Any complications of pregnancy 

5. Any complications of delivery. 

(3) Social history including: 

(A) Marriages 

(B) Other children 

(C) Reason for placement 

(D) Education and employment. 

NOTE; Authority cited: Sections 10553 and 10554, Welfare and Institutions Code; 
Section 1530, Health and Safety Code; and Sections 8608, 8621 and 8901, Family 
Code. Reference: Sections 8608, 8900 and 8909, Family Code. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1. 

2. Change without regulatory effect amending Note filed 8-2-91 pursuant to sec- 
tion 100, title 1, California Code of Regulations (Register 91, No. 52). 

3. Change without regulatory effect amending Note filed 3-27-95 pursuant to 
secfion 100, Utle 1, California Code of Regulations (Register 95, No. 13). 

§ 35291 . Information on the Birth Parents from the Foreign 
Agency. 

(a) The agency shall obtain the information on the birth parents of the 
foreign-bom child from the foreign agency responsible for the child. 
NOTE: Authority cited: Sections 1 0553 and 10554, Welfare and Insdtutions Code; 
Section 1 530, Health and Safety Code; and Sections 8608, 8621 and 8901, Family 
Code. Reference: Sections 8608, 8900 and 8909, Family Code. 

History 

1. New secdon filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1. 

2. Change without regulatory effect amending Note filed 8-2-91 pursuant to sec- 
tion 100, title 1. California Code of Regulations (Register 91, No. 52). 

3. Change without regulatory effect adding new subsection (a) designator and 
amending Note filed 3-27-95 pursuant to section 100, title 1, California Code 
of Regulations (Register 95, No. 13). 

§ 35293. Documentation of Unavailability of Information. 

(a) The agency shall document any unavailability of the information 
required by Section 35289 and the reasons for its unavailability. 
NOTE: Authority cited: Sections 1 0553 and 1 0554, Welfare and Institutions Code; 
Section 1 530, Health and Safety Code; and Sections 8608. 8621 and 8901, Family 
Code. Reference: Sections 8608, 8900 and 8909, Family Code. 

History 
1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The prindng of this 

regulation was delayed due to necessary reformatting (Register 88, No. 50). For 

history of former chapter 3, see Register 88, No. 1. 



2. Change without regulatory effect amending Note; filed 8-2-9 1 pursuant to scc- 
Uon 100, title 1, California Code of Regulations (Register 91, No. 52). 

3. Change without regulatory effect adding new subsecdon (a) designator and 
amending Note filed 3-27-95 pursuant to section 100, title 1 , California Code 
of Regulations (Register 95, No. 13). 

§ 35295. Submission and Acknowledgment of 
Nonidentifying Information. 

(a) The agency shall submit the nonidentifying information regarding 
the birth parents to the prospecdve adoptive parent 30 days prior to place- 
ment of the child in the home. 

(1) Tlie prospecdve adoptive parent shall acknowledge in wridng the 
receipt of the report. 

NOTE: Authority cited: Sections 1 0553 and 1 0554, Welfare and Institutions Code; 
Section 1 530, Health and Safety Code; and Sections 8608. 862 1 and 8901 , Family 
Code. Reference: Sections 8608, 8900, 8902. 8904 and 8909, Family Code. 

History 

1. New section filed 9-1-87; operadve 10-1-87. Ed. Note: The prindng of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1 . 

2. Change without regulatory effect amending secdon filed 8-2-91 pursuant to 
section 100, dtle 1, California Code of Reguladons (Register 91, No. 52). 

3. Change without regulatory effect amending Note filed 3-27-95 pursuant to 
section 100, title 1, California Code of Regulations (Register 95, No. 13). 



Article 6. Placement 

§ 35297. Procedures for Adoptions to Be Completed in 
California. 

(a) Prior to placement of the child where the adoption will be com- 
pleted in California, the agency shall: 

(1) Obtain documentaUon from the foreign agency that the child is le- 
gally free for adoption 

(2) Determine that the child's needs can be met by placement with the 
prospective adoptive parent 

(A) The child's needs shall be determined by the assessment required 
by Subchapter 6, Article 4, Secdon 35275 et seq. 

(B) The prospective adopdve parent's ability to meet the needs of the 
particular child shall be determined by a review of the Assessment of the 
Applicant required by Subchapter 6, Article 3, Section et seq. 

(C) The agency shall make the psychological and medical history form 
required by Section 35285 available to the prospecdve adoptive parent. 

(3) Determine that all INS requirements for a foreign-bom child have 
been met 

(4) CerUfy to INS compliance with California Preadopdon Require- 
ments 

(5) Unless the prospecdve adopdve parent has received guardianship 
of the foreign-bom child from the child's native country the agency shall 
discuss the following with the prospective adopdve parent: 

(A) That the agency shall retain legal custody of the child, supervise 
the adoptive placement, and routinely meet with the prospecdve adopdve 
parent and child undl a final decree of adopdon is granted 

1 . If the agency enters into an agreement with the prospective adopdve 
parent to share or transfer financial responsibility for the child, as per- 
mitted by Family Code Secdon 8906, the placement agreement shall in- 
clude the nature of the responsibility assumed by the prospective adop- 
dve parent, the duration of that responsibility and the effective date. 

(B) That the child shall not be concealed within the county prior to 
granting of the final decree of adoption 

(C) That the child shall not be removed from the county of residence 
of the prospective adoptive parent prior to filing an adopdon petition 
without the prior written consent of the agency 

(D) That after the adoption petition is filed the child shall not be re- 
moved from the county of residence of the prospective adoptive parent 
for a period exceeding 30 days without the approval of the court until a 
final decree of adoption is granted 

(E) That the prospective adoptive parent shall place the child under the 
care of a licensed physician for routine health care of the child 
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(F) That the prospective adoptive parent shall inform the agency of any 
serious injury to or illness of the child and shall obtain prior written con- 
sent for all nonemergency surgical and other nonroutine medical treat- 
ment for the child 

(G) That the prospective adoptive parent shall inform the agency re- 
garding any changes in the composition of the adoptive family or place 
of residence of the family 

(H) That the adoptive placement may be terminated and the child re- 
moved from the prospective adoptive parent's home at the agency's dis- 
cretion prior to the filing of the petition to adopt 

(I) That the agency agrees to give seven days written notice to the pro- 
spective adoptive parent of its intent to terminate the adoptive placement 
and remove the child unless the agency has determined that the child is 
in danger of cruelty, neglect, depravity or abuse 

(J) That after the adoptive petition has been filed the agency must ob- 
tain court approval to remove the child 

(K) That the prospective adoptive parent shall be permitted to termi- 
nate the adoptive placement and return the child to the agency at any time 
prior to the granting of the final decree of adoption 

(L) That the agency shall determine that all ICPC requirements for an 
interstate placement have been met as required by Title 22, California 
Code of Regulations. Section 35397 et seq. 

(M) That the agency has a grievance review procedure and the right 
of the prospective adoptive parent to file a grievance with the agency if 
the parent is dissatisfied with any action of the agency at any time before 
a petition for adoption is filed 

1 . The grievance review process shall be in accordance with Subchap- 
ter 3, Article 9, Section 35233 et seq. 

(N) That Family Code Section 89 1 1 requires that as a condition of 
placement the prospective adoptive parent shall file a petition to adopt the 
child under Section 8912 of the Family Code within thirty (30) days of 
placement. 

(6) When the prospective adoptive parent has received guardianship 
of the foreign-born child from the child's native country, the agency 
shall discuss the following with the prospective adoptive parent: 

(A) That the agency shall routinely meet with the prospective adoptive 
parent and child until a final decree of adoption is granted 

(B) That the child shall not be removed from the county of residence 
of the prospective adoptive parent prior to filing an adoption petition 
without notifying the agency in writing 

(C) That the prospective adoptive parent shall inform the agency of 
any serious injury to or illness of the child 

(D) That the agency will notify the local child protective services 
agency when the agency has determined that the child is in danger of 
cruelty, neglect, depravity or abuse 

(E) Those items contained in Section 35297(a) (5) (B), (D), (E), (G), 
(J), (M) and (N). 

(7) Enter into an adoptive placement agreement with the prospective 
adoptive parent which agreement shall include: 

(A) General and identifying information as follows: 

1 . Name and address of prospective adoptive parent 

2. Name, address and telephone number of agency 

3. First name and date of birth of child 

4. Anticipated date of placement 

5. Amount of agency fees, including foreign agency fees. 

(B) Statements which summarize the information required by Section 
35297(a)(5) or (6). 

(C) A space for acknowledgement of receipt by the prospective adop- 
tive parent of the information required by Section 35297(a)(2)(C). 

(D) A space for the signature of the prospective adoptive parent and 
date of signing the adoptive placement agreement 

(E) A space for the signature of the agency's representative and date 
of signing the adoptive placement agreement 

1 . The signature and date of signing by a representative of each agency 
shall be obtained if the placement is a cooperative placement between 
two agencies. 



NOTE: Authority cited: Sections 1 0553 and 1 0554. Welfare and Institutions Code; 
Section 1530, Health and Safety Code; and Sections 8621 and 8901. Family Code. 
Reference: Sections 8900, 8902. 8903. 8906, 8910, 891 1 and 8919, Family Code. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1 . 

2. Change without regulatory effect amending section filed 8-2-91 pursuant to 
section 100, title 1, California Code of Regulations (Register 91. No. 52), 

3. Change without regulatory effect amending subsections (a)(5)(A)l., (a)(5)(N) 
and NoTi- filed 3-27-95 pursuant to section 1 00, title 1 , California Code of Reg- 
ulations (Register 95, No. 13). 



Article 7. 



Supervision of Adoptive 
Placement 



§ 35299. Requirement for Supervision of the Adoptive 
Placement. 

(a) The agency shall supervise the adoptive placement of the child with 
the prospective adoptive parent unless the child was adopted abroad. 
NOTE: Authority cited: Sections 10553 and 10554, Welfare and Institutions Code; 
Section 1530, Health and Safety Code; and Sections 8621 and 8901, Family Code. 
Reference: Section 8900, Family Code. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1. 

2. Change without regulatory effect amending Note filed 8-2-91 pursuant to sec- 
tion 100, title 1, California Code of Regulations (Register 91, No. 52). 

3. Change without regulatory effect adding new subsection (a) designator and 
amending Noth filed 3-27-95 pursuant to section 100, title 1 , Cahfornia Code 
of Regulations (Register 95, No. 13). 

§ 35301 . Commencement and Termination of Supervision. 

(a) The agency shall commence supervision of the adoptive placement 
when the child is placed with the prospective adoptive parent and contin- 
ue until a final decree of adoption is granted or the child is removed from 
the home of the prospective adoptive parent. 

NOTE: Authority cited: Sections 1 0553 and 1 0554, Welfare and Institutions Code; 
Section 1530, Health and Safety Code; and Sections 8621 and 8901, Family Code. 
Reference: Section 8900, Family Code. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1. 

2. Change without regulatoiy effect amending Note filed 8-2-91 pursuant to sec- 
tion 100, title 1, California Code of Regulations (Register 91, No. 52). 

3. Change without regulatory effect adding new subsection (a) designator and 
amending Note filed 3-27-95 pursuant to section 100, title 1 , Cahfornia Code 
of Regulations (Register 95, No. 13). 

§ 35303. Exceptions to the Duration of the Supervisory 
Period. 

(a) The duration of the supervisory period shall not be less than six 
months unless: 

(1) The adoptive parent has successfully completed the adoption of 
another child in California, including an Assessment of the Applicant and 
supervision by an agency, within the past five years. 

(2) The adoptive parent is in the military service of the United States 
or is employed by the American Red Cross and completion of the six- 
month supervisory period would delay completion of an adoption which 
the agency has determined should be completed. 

NOTE: Authority cited: Sections 1 0553 and 10554, Welfare and Institutions Code; 
Section 1530, Health and Safety Code; and Sections 8621 and 8901, Family Code. 
Reference: Section 8900, Family Code. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1, 

2. Change without regulatory effect amending Note filed 8-2-91 pursuant to sec- 
tion 100, fitle 1, California Code of Regulafions (Register 91, No. 52). 

3. Change without regulatory effect amending subsection (a)(1) and Note filed 
3-27-95 pursuant to section 1 00, title 1 , California Code of Regulations (Regis- 
ter 95, No. 13). 
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§ 35305. Services During the Supervisory Period. 

(a) During the supervisory period the agency shall provide the follow- 
ing services as needed to the prospective adoptive parent and to the child 
to be adopted so that the child may be successfully integrated into the 
family: 

( 1 ) Liaison between the family and: 

(A) Schools. 

(B) Mental health agencies. 

(C) Physical health agencies. 

(D) Rehabilitation service agencies. 

(E) Other community resources. 

(2) Discussion with the prospective adoptive parent regarding any area 
listed in Sections 35311(a)(1)(A) through (F) observed by the agency 
representative that requires modification and a description of the modifi- 
cation required. 

(3) Update the psychological and medical history form to reflect any 
additional information revealed during the supervisory period. 

(A) The agency shall give a copy of the updated psychological and 
medical history form to the prospective adoptive parent. 

(B) The agency shall obtain the prospective parent's signature ac- 
knowledging receipt of the updated psychological and medical history 
form. 

(4) Update the Assessment of the Child to reflect any additional infor- 
mation discovered during the supervisory period. 

NOTH: Authority cited: Sections 10553 and 10554, Welfare and Institutions Code; 
Section 1530, Health and Safety Code; and Sections 8621 and 8901 , Family Code. 
Reference: Section 8900, Family Code. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88. No. 50). For 
history of former chapter 3, see Register 88, No. 1. 

2. Change without regulatory effect amending Note filed 8-2-91 pursuant to sec- 
tion 100, title 1, California Code of Regulations (Register 91, No. 52). 

3. Change without regulatory effect amending subsections (a)(l)(A)-(D) and 
Note filed 3-27-95 pursuant to section 100, title 1 , California Code of Regula- 
tions (Register 95, No. 13). 

§ 35307. Home Interview During Supervisory Period. 

(a) During the supervisory period the agency shall conduct at least one 
interview in the home of the prospective adoptive parent with the pro- 
spective adoptive parent and the child to be adopted. 

NOTE: Authority cited: Sections 10553 and 10554, Welfare and Institutions Code; 
Section 1530, Health and Safety Code; and Sections 8621 and 8901, Family Code. 
Reference: Section 8900, Family Code. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1. 

2. Change without regulatory effect amending Note filed 8-2-91 pursuant to sec- 
tion Too, title 1, California Code of Regulations (Register 91, No. 52). 

3. Change without regulatory effect adding new subsection (a) designator and 
amending Note filed 3-27-95 pursuant to section 1 00, title 1 , California Code 
of Regulations (Register 95, No. 13). 

§ 35309. Additional Interviews During Supervisory Period. 

(a) The agency shall conduct at least three additional interviews with 
the prospective adoptive parent unless the duration of the supervisory pe- 
riod has been reduced to less than six months as provided for in Section 
35303. 

Note-. Authority cited: Sections 10553 and 10554, Welfare and Institutions Code; 
Section 1 530, Health and Safety Code; and Sections 862 1 and 8901 , Family Code. 
Reference: Section 8900, Family Code. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1 . 

2. Change without regulatory effect amending Note filed 8-2-9 1 pursuant to sec- 
tion 100, title 1, California Code of Regulations (Register 91, No. 52). 

3. Change without regulatory effect adding new subsecdon (a) designator and 
amending Note filed 3-27-95 pursuant to secfion 100, fitle 1 , California Code 
of Regulations (Register 95, No. 13). 



§ 3531 1 . Written Evaluation of the Adoptive Placement. 

(a) The agency shall make a written evaluation of the adoptixe place- 
ment. 

(1) The evaluation shall include: 

(A) The child's physical growth and development, including identifi- 
cation of any abnormalities 

(B) The child's general health and physical appearance, including 
identification of any problem areas 

(C) Tlie child's initial and continuing adjustment in the home includ- 
ing: 

1. The child's attitude about adoption 

2. The child's attitude about this adoptive placement 

3. The child's relationship with other family members 

4. The child's school adjustment 

5. The child's social interaction 

(D) The relationship of the prospective adoptive parent and all other 
family members with the child 

(E) The use made of extended family relationships by the prospective 
adoptive parent 

(F) The method, consistency and success of discipline used by the pro- 
spective adoptive parent. 

Note: Authority cited: Sections 10553 and 10554, Welfare and Institutions Code; 
Section 1530, Health and Safety Code; and Sections 8621 and 8901, Family Code. 
Reference: Secdon 8900, Family Code. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The prindng of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88. No. 1. 

2. Change without regulatory effect amending Note filed 8-2-91 pursuant to sec- 
don 100, title 1, California Code of Reguladons (Register 91, No. 52). 

3. Change without regulatory effect amending Note filed 3-27-95 pursuant to 
secdon 100, dtle 1, California Code of Reguladons (Register 95, No. 13). 



Article 8. 



Intercountry Adoption Court 
Report 



§ 3531 3. Submission of Court Report. 

(a) The agency shall make a report to the court in all cases where the 
child has been placed for adoption by the agency and the prospective 
adoptive parent has filed a petition for adoption. The court report shall 
be submitted: 

(1) Within 180 days after the petition for adoption has been filed, or 

(2) Within the time period extended by the court. 

Note: Authority cited: Secdons 10553 and 1 0554, Welfare and Insdtutions Code; 
Secdon 1 530, Health and Safety Code; and Secdons 8621 and 8901 . Family Code. 
Reference: Secdons 8900, 8914 and 8915, Family Code. 

History 

1. New section filed 9-1-87; operadve 10-1-87. Ed. Note: The prindng of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1 . 

2. Change without regulatory effect amending Note filed 8-2-9 1 pursuant to sec- 
tion 100, dtle 1, California Code of Regulations (Register 91, No. 52). 

3. Change without regulatory effect amending Note filed 3-27-95 pursuant to 
secdon 100, dde 1, California Code of Reguladons (Register 95, No. 13). 

§ 3531 5. Content of the Court Report. 

(a) The report shall include: 

(1) A full report of the Background Information on the Birth Parents 
as required by Subchapter 6, Article 5, Section 35289 et seq. 

(2) A full report of the information obtained in the Assessment of the 
Child as required by Subchapter 6, Article 4, Section 35275 et seq. 

(3) A full report of the information obtained in the Assessment of the 
Applicant as required in Article 3, Sections 35269 and 35271. 

(A) The court report shall include the assessment of the effect of the 
criminal record on the applicant's ability to provide adequate and proper 
care and guidance to the child. 

1. The agency shall utilize the most up-to-date criminal record infor- 
mation in its preparation of the court report. 

2. A licensed private adoption agency which has placed a child with 
an applicant requiring an FBI criminal record assessment by the 
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SDSS — Adoptions Branch shall provide written notice to he SDSS at 
least twenty working days prior to the anticipated adoption petition hear- 
ing date that the agency is preparing to finalize an adoption, and request 
that the SDSS — Adoptions Branch assessment of the FBI criminal re- 
cord, if any, be submitted to the court prior to the hearing date. 

3. If the SDSS — Adoptions Branch is not able to complete the court 
report by the time indicated in the private agency notice, the SDSS shall 
advise the agency prior to the anticipated hearing date so thai the hearing 
date may be postponed. 

(4) A copy of the documentation that the child is legally free for adop- 
tion. 

(5) The agency's recommendation that the petition be granted or de- 
nied. 

NOTE; Authority cited: Sections 1 0553 and 1 0554. Welfare and Institutions Code; 
Section 1530, Health and Safety Code; and Sections 8608, 8621 and 8901, Family 
Code. Reference: Sections 8608, 8900, 8902, 8904. 8908, 8909, 8914 and 8915, 
Family Code. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1. 

2. Amendment of subsection (a)(3) and new subsection (a)(3)(A) filed 7-28-89; 
operative 8-27-89 (Register 89, No. 31). 

3. Change without regulatory effect amending Note filed 8-2-9 1 pursuant to sec- 
tion foO, ntle 1, Cahfomia Code of Regulations (Register 9 1, No. 52). 

4. Change without regulatory effect amending subsection (a)(4) and Note filed 
3-27-95 pursuant to secdon 1 00, fitle 1 , California Code of Regulations (Regis- 
ter 95, No. 13). 

§ 35317. Information to Be Excluded from Court Report. 

(a) The agency shall not include the names and addresses of the birth 
parents in the court report. 

NOTE: Authority cited: Sections 10553 and 10554, Welfare and Institutions Code; 
Section 1530, Health and Safety Code; and Sections 8608, 8621 and 8901, Family 
Code. Reference: Sections 8608, 8900, 8909, 8914 and 8915, Family Code. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1. 

2. Change without regulatory effect amending Note filed 8-2-91 pursuant to sec- 
tion 100, title 1, California Code of Regulations (Register 91, No. 52). 

3. Change without regulatory effect adding new subsection (a) designator and 
amending Note filed 3-27-95 pursuant to section 100, title 1, California Code 
of Regulations (Register 95, No. 13). 

§ 35319. Immediate Filing of the Court Report. 

(a) After the prospective adoptive parents have filed the petition to 
adopt the child, the agency shall immediately file the court report when 
any of the following conditions exist: 

(1) There is a serious question concerning the suitability of the peti- 
tioners. 

(2) There is a serious question concerning the care provided the child. 
(A) If the agency knows or reasonably suspects the petitioners have 

endangered the physical or mental health of a child by abuse or neglect, 
the agency shall immediately contact the appropriate child protective 
agency and file the mandatory "Suspected Child Abuse Report" (Form 
SS 8572 Revised 1/93) pursuant to Penal Code Section 1 1 166(a). 

(3) The petitioners indicate a desire to withdraw the adoption petition 
or move to withdraw the adoption petition. 

(b) The agency shall include in the court report, as appropriate, the fol- 
lowing: 

(1) The basis for its concern regarding the suitability of the petitioners 
or the care of the child. 

(2) A request to the court for direction regarding the situation giving 
rise to the agency's concern. 

(3) A recommendation that the adoption petition be denied. 

(4) A recommendation that the adoption petition be withdrawn ac- 
cording to the petitioner's wishes. 

(5) A request that the adoption petition be dismissed if it was filed by 
persons with whom the agency has not signed an adoptive placement 
agreement. 



(c) If the agency recommends that the adoption petition be denied or 
withdrawn, it shall appear at the hearing to represent the child. 

(d) The agency shall make a copy of its report available to the petition- 
er" s attorney or to the petitioner if he or she is not represented by an attor- 
ney. 

NOTE: Authority cited: Sections 1 0553 and 10554. Welfare and Institutions Code; 
Section 1530, Health and Safety Code; and Sections 8621 and 8901 , Family Code. 
Reference: Sections 8900, 8914, 8915, 8916(a), 8917 and 8918, Family Code; and 
Sections 11165, 11165.1, 11165.2, 11165.3, 11165.4, 11165.6, 11165.7 and 
11166, Penal Code.. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1 . 

2. Change without regulatory effect amending Note filed 8-2-9 1 pursuant to sec- 
tion 100, title 1, California Code of Regulations (Register 91, No. 52). 

3. Change without regulatory effect amending subsection (a)(2)(A) and Note: filed 
3-27-95 pursuant to section 100, title 1 , California Code of Regulations (Regis- 
ter 95, No. 13). 

4. Amendment of section heading, section and Note filed 7-30-98 as an emergen- 
cy; operative 8-1-98 (Register 98, No. 31). A Certificate of Compliance must 
be transmitted to OAL by 1 1 -30-98 or emergency language will be repealed by 
operation of law on the following day. 

5. Amendment of section heading, section and Note refilled 1 1-24-98 as an emer- 
gency; operative 1 1-29-98 (Register 98, No. 48). A Certificate of Compliance 
must be transmitted to OAL by 3-29-99 or emergency language will be re- 
pealed by operation of law on the following day. 

6. Certificate of Compliance as to 1 1-24-98 order, including amendment of sub- 
section (a)(2)(A) and new subsection (b)(3), transmitted to OAL 3-25-99 and 
filed 5-3-99 (Register 99, No. 19). 

§ 35321 . Content of Family Code Section 891 8. 

History 

1. Repealer filed 7-30-98 as an emergency; operative 8-1-98 (Register 98, No. 
31 ). A Certificate of Compliance must be transmitted to OAL by 1 1-30-98 or 
emergency language will be repealed by operation of law on the following day. 

2. Repealer refiled 1 1-24-98 as an emergency; operative 1 1-29-98 (Register 98, 
No. 48). A Certificate of Compliance must be transmitted to OAL by 3-29-99 
or emergency language will be repealed by operation of law on the following 
day. 

3. Certificate of Compliance as to 11-24-98 order transmitted to OAL 3-25-99 
and filed 5-3-99 (Register 99, No. 19). 

§ 35323. Availability of Court Report. 

NOTE: Authority cited: Sections 10553 and 10554, Welfare and Institutions Code; 
Section 1530, Health and Safety Code; and Sections 8621 and 8901, Family Code. 
Reference: Sections 8900, 8914 and 8915, Family Code. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1 . 

2. Change without regulatory effect amending Note filed 8-2-91 pursuant to sec- 
tion fOO, title 1, California Code of Regulations (Register 91, No. 52). 

3. Change without regulatory effect adding new subsection (a) designator and 
amending Note filed 3-27-95 pursuant to section 100, titie 1, California Code 
of Regulations (Register 95, No. 13). 

4. Repealer filed 7-30-98 as an emergency; operative 8-1-98 (Register 98, No. 
31). A Certificate of Compliance must be transmitted to OAL by 1 1-30-98 or 
emergency language will be repealed by operation of law on the following day. 

5. Repealer refiled 1 1-24-98 as an emergency; operative 1 1-29-98 (Register 98, 
No. 48). A Certificate of Compliance must be transmitted to OAL by 3-29-99 
or emergency language will be repealed by operation of law on the following 
day. 

6. Certificate of Compliance as to 1 1-24-98 order transmitted to OAL 3-25-99 
and filed 5-3-99 (Register 99, No. 19). 



Subchapter 7. Adoption Assistance 

Program/Aid for the Adoption of Children 

(AAP/AAC) 



Article 1. AAP Case Initiation 

§ 35325. Request for Adoption Assistance. 

(a) The Adoption Assistance Program (AAP) removes or reduces bar- 
riers to the adoption of children who otherwise would remain in long- 
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term fosier care. The program provides necessary financial assistance to 
families who are willing and able to assume parental responsibility for 
children but are prevented from doing so by inadequate financial re- 
sources. 

(b) The agency shall provide any person who wants to apply for adop- 
tion assistance benefits with a Request for Adoption Assistance form 
(AAPl). 

( 1 ) If the agency placing a child for adoption believes the child to be 
an AAP-eligible cliild. the agency shall offer the family an AAP 1 . 

(c) The public agency responsible for determining AAP eligibility and 
initial and subsequent payments shall be: 

( 1 ) The Department or the licensed county adoption agency responsi- 
ble for the child or, 

(2) If the child is the responsibility of a licensed private adoption 
agency, the Department or licensed county adoption agency providing 
agency adoption services in the county that would provide adoption as- 
sistance benefits on behalf of the child. 

(A) If the child has been voluntarily relinquished for adoption to a li- 
censed private adoption agency, the financially responsible county shall 
be the county in which the parent who has physical custody of the child 
resides at the time the relinquishment document is signed. 

(B) The licensed private adoption agency shall submit the AAP 1 and 
supporting documentation, including, but not limited to, the assessment 
of the child required by Section 35127.1 and a description of efforts to 
locate a non-subsidy home for the child, as the Department or licensed 
county adoption agency finds necessary in the particular case. 

(2) Once established, the county of responsibility shall remain un- 
changed for the duration of adoption assistance payments for that child. 

(d) [Manual of Policy and Procedure] 

(e) The responsible public agency shall determine whether the child 
meets the eligibiHty requirements as specified in Section 35326. 

( 1 ) If an AAP 1 is submitted on behalf of a relinquished child who is 
not under the supervision of a county welfare department as the subject 
of a legal guardianship or a juvenile court dependency, the agency shall 
ask that entity responsible for providing services to children who are de- 
pendents of the court in the county that would be responsible for provid- 
ing AAP benefits for a written determination as to whether the child 
would or would not have been at risk of dependency if the child had not 
been relinquished for adoption. 

(2) If the responsible public agency determines that the child is not eli- 
gible for AAP benefits, the agency shall send the county responsible for 
payment a completed Payment Instructions - Adoption Assistance Pro- 
gram form (AAP 2) indicating that AAP eligibility is denied and the spe- 
cific reason(s), including relevant regulatory or statutory citations, for 
the denial. 

(3) If the responsible public agency determines that the child is eligible 
for AAP benefits, the agency shall: 

(A) Submit the Federal Eligibility Certification for Adopfion Assis- 
tance Program form (FC 8) to the county responsible for payment. 

1. The child's name prior to adoption (birth name) shall be used on the 
FC8. 

2. The child's adoptive name shall not be used on the FC 8. 

(B) Apply for Supplemental Security Income (SSI) benefits on the 
child's behalf prior to the completion of an AD 4320 if: 

1. The FC 8 returned by the county responsible for payment indicates 
that the child is not eligible for the Federal AAP and; 

2. The child appears potenfially eligible for the SSI program. 

(C) Determine the initial amount and duration of payment as specified 
in Section 35333. 

I . If another agency assessed the prospective adoptive family as speci- 
fied in Sections 35 1 80 through 35 1 83. 1 and/or a private adoption agency 
is responsible for the child, these agencies shall be consulted before the 
amount and duration of payment is determined. 

(D) Complete an Adoption Assistance Program Agreement (AD 
4320) as specified in Section 35337. 



1 . The AD 4320 shall be signed by the responsible public agency and 
the adopting parent(s) prior to the granting of the final decree of adoption. 

2. In adoptive placements which involve more than one agency, all 
agencies shall sign the initial AD 4320. 

(i) Subsequent amendments to the AD 4320 may be signed by the re- 
sponsible public agency alone. 

3. If AAP assistance is to be provided after the adoptive placement but 
prior to the final decree, the AD 4320 shall be signed prior to the granting 
of assistance. 

4. The child's adoptive name shall be used on the AD 4320. 

5. If the adopfive family elects not to apply for AAP benefits, the 
agency shall encourage the family to sign a deferred Adoption Assistance 
Program Agreement (AD 4320). 

(E) If the agency and the adoptive family are unable to agree on AAP 
benefits, the agency will complete the AAP 2 as described in Section 
35343(b)(4)(A). 

(F) Authorize payment as specified in Section 35341. 

NOTE; Authority cited: Sections 1 0553 and 16118. Welfare and Institutions Code; 
and Section 1530, Health and Safety Code. Reference: Sections 16118, 16119, 
16120. 16121 and 16121.5, Welfare and Institutions Code; 45 CFR 1356.40; and 
42 use 673 and 675. 

History 

1. Renumbering of former article 1 to article 2, renumbering of former .section 
35325 to section 35326. and new article 1 and section filed 10-31-94 as an 
emergency; operative 11-1-94 (Register 94, No. 44). A Certificate of Com- 
pliance must be transmitted to OAL by 3-1-95 or emergency language will be 
repealed by operation of law on the following day. For prior history, see Regis- 
ter 91, No. 52. 

2. Certificate of Compliance as to 10-31-94 order including amendment of sub- 
sections (a) and (b)(1), new subsection (e)(3)(E) and subsection relettering 
transmitted to OAL 2-27-95 and filed 4-10-95 (Register 95, No. 15). 

3. Amendment of subsection (e)(3)(C)l . filed 5-3-99; operative 5-3-99 (Register 
99, No. 19). 

4. New subsection (c)(2)(A), subsection relettering, amendment of subsection 
(e)(3)(D), new subsection (e)(3)(D)5. and amendment of Noxh filed 
11-30-2000 as an emergency; operative 12-1-2000 (Register 2001, No. 13). 
A Certificate of Compliance must be transmitted to OAL by 3-30-2001 or 
emergency language will be repealed by operation of law on the following day. 

5. New subsection (c)(2)(A), subsection relettering, amendment of subsection 
(e)(3)(D), new subsection (e)(3)(D)5. and amendment of Note refiled 
3-30-2001 as an emergency; operative 3-31-2001 (Register 2001, No. 13). A 
Certificate of Compliance must be transmitted to OAL by 7-30-2001 or emer- 
gency language will be repealed by operation of law on the following day. 

6. Certificate of Compliance as to 3-3 1-2001 order, including further amendment 
of subsection (c)(2)(B) and new subsection (d) reference, transmitted to OAL 
7-27-2001 and filed 9-6-2001 (Register 2001, No. 36). 



Article 2. AAP Eligibility Requirements 

§ 35326. AAP Eligibility. 

(a) In order for a child to be eligible for Adoption Assistance Program 
(AAP) benefits, the conditions specified at Welfare and Institutions Code 
Section 16120 shall be met. 

(b) A child meeting the requirements of Welfare and Institutions Code 
SecUon 16120(h) shall be eligible for AAP benefits if subsequently 
adopted through either an independent adoption or an agency adoption. 

(c) Adopfion Assistance Agreements signed prior to October 1, 1992, 
shall be governed by Welfare and Insfitufions Code Secfion 1 6 1 2 1 .05(b). 
NOTE: Authority cited: Sections 10553, 10554 and 161 18(a), Welfare and Institu- 
tions Code. Reference: Sections 161 18, 16119, 16120 and 16121.05, Welfare and 
Insfitutions Code, and 42 USC 671 and 673. 

History 

1 . Renumbering of former article 1 to article 2, and renumbering and amendment 
of former secfion 35325 to section 35326 filed 10-31-94 as an emergency; op- 
erative 11-1-94 (Register 94, No. 44). A Certificate of Compliance must be 
transmitted to OAL by 3-1 -95 or emergency language will be repealed by oper- 
ation of law on the following day. 

2. Certificate of Compliance as to 10-31-94 order including amendment of sub- 
secfion (b) transmitted to OAL 2-27-95 and filed 4-10-95 (Register 95, No. 
15). 

3. Amendment of subsection (a), new subsection (b) and subsection relettering 
filed 1 1-30-2000 as an emergency; operative 12-1-2000 (Register 2001, No. 
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13). A Certificate of Compliance must be transmitted to OAL by 3-30-2001 or 
emergency language will be repealed by operation of law on the following day. 

4. Amendment of subsection (a), new subsection (b) and subsection relettering re- 
filed 3-30-2001 as an emergency; operative 3-31-2001 (Register 2001. No. 
13). A Certificate of Compliance must be transmitted to OAL by 7-30-2001 or 
emergency language will be repealed by operation of law on the following day. 

5. Certificate of Compliance as to 3-31-2001 order transmitted to OAL 
7-27-2001 and filed 9-6-2001 (Register 2001, No. 36). 

§ 35327. Search for Parents Not Requiring Adoption 
Assistance. 

(a) Prior to the selection of adoptive parents requiring adoption assis- 
tance payments, the agency shall seek adoptive parents who do not re- 
quire such assistance. 

( 1 ) This search for adoptive parents shall be documented in the adop- 
tion case record and shall include the following: 

(A) Discussion of potential adoptive parents at a regional adoption 
agency exchange meeting, or 

(B) Registration of the child with the department's photo-listing al- 
bum. 

(2) This search shall not be required when the current foster parents, 
or other persons with whom the child has been living and has established 
significant emotional ties, have both: 

(A) Expressed interest in adopting the child, and 

(B) Been determined by the agency to be suitable adoptive parents for 
the child. 

NOTE: Authority cited: Sections 10553 and 16118(a), Welfare and Institutions 
Code. Reference: Sections 16118 and 16120, Welfare and Institutions Code; and 
42 use 671 and 673. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former Chapter 3, see Register 88, No. 1 . 



§ 35329. Effect of Adoptive Parent's Legal Residence. 

(a) The adoptive parent' s legal residence shall not affect the child' s eli- 
gibility. 

NOTE; Authority cited: Sections 10553 and 16118(a), Welfai-e and Institutions 
Code; and Section 8621, Family Code. Reference: Sections 16118 and 16120, 
Welfare and Institutions Code; and 42 U.S.C. 671 and 673. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former Chapter 3, see Register 88, No. 1. 

2. Change without regulatory effect amending NoTi-: filed 3-27-95 pursuant to 
section 100, title 1 , California Code of Regulations (Register 95, No. 13). 

§ 35331 . Documentation of Child's Eligibility. 

(a) The determination of the child's eligibility for adoption assistance 
shall be documented in the case record on the Eligibility Certification - 
Adoption Assistance Program form (AAP 4). 

NOTE: Authority cited: Sections 10553 and 161 18, Welfare and Institutions Code. 
Reference: Sections 161 18 and 16120, Welfare and Institutions Code; and 42 USC 
671 and 673. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former Chapter 3, see Register 88, No. 1 . 

2. Designation and amendment of subsection (a) filed 10-31-94 as an emergency; 
operative 1 1-1-94 (Register 94, No. 44). A Certificate of Compliance must be 
transmitted to OAL by 3-1-95 or emergency language will be repealed by oper- 
ation of law on the following day. 

3. Certificate of Compliance as to 10-31-94 order U-ansmitted to OAL 2-27-95 
and filed 4-10-95 (Register 95, No. 15). 

§ 35332. Notification Requirements for Agencies. 

NOTE: Authority cited: Sections 10553, 10554 and 16118(a), Welfare and Institu- 
tions Code. Reference: Sections 161 19 and 16120, Welfare and Institutions Code; 
and 45 CFR 1356.41(e). 

History 
1 . New secfion filed 1-8-90 as an emergency; operative 1-8-90 (Register 90, No. 
9). A Certificate of Compliance must be transmitted to OAL within 120 days, 
by 5-8-90, or emergency language will be repealed on 5-9-90. 



2. Certificate of Compliance as to 1-8-90 order transmitted to OAL 5^1-90 and 
filed 6-4-90 (Register 90, No. 30). 

3. Renumbering of former section 35332 to new secfion 35352 filed 10-31-94 as 
an emergency; operative 1 1-1-94 (Register 94, No. 44). A Certificate of Com- 
pliance must be transmitted to OAL by 3-1-95 or emergency language will be 
repealed by operation of law on the following day. 

§ 35332.1 . Eligibility for Reimbursement. 

NOTE: Authority cited: Sections 1 0553, 1 0554 and 1 61 1 8(a), Welfare and Institu- 
tions Code. Reference: Secfion 16120.1, Welfare and Insfitufions Code; and 45 
CFR 13.56.41. 

History 

1 . New section filed 1-8-90 as an emergency; operative 1-8-90 (Register 90, No. 
9). A Certificate of Compliance must be transmitted to OAL within 120 days, 
by 5-8-90, or emergency language will be repealed on 5-9-90. 

2. Certificate of Compliance as to 1-8-90 order transmitted to OAL 5^1-90 and 
filed 6-4-90 (Register 90, No. 30). 

3. Renumbering of former secfion 35332.1 to new secfion 35352.1 filed 10-31-94 
as an emergency; operative 11-1-94 (Register 94, No. 44). A Certificate of 
Compliance must be transmitted to OAL by 3-1-95 or emergency language will 
be repealed by operation of law on the following day. 

§ 35332.2. Authorization for Reimbursement. 

NOTE: Authority cited: Sections 10553, 10554 and 16120(a), Welfare and Insfitu- 
tions Code. Reference: Section 16120.1, Welfare and Institufions Code; and 45 
CFR 1356.41(g). 

History 

1 . New section filed 1-8-90 as an emergency; operative 1-8-90 (Register 90, No. 
9). A Certificate of Compliance must be transmitted to OAL within 120 days, 
by 5-8-90, or emergency language will be repealed on 5-9-90. 

2. Certificate of Compliance as to 1-8-90 order transmitted to OAL 5-4-90 and 
filed 6-4-90 (Register 90, No. 30). 

3. Renumbering of former secfion 35332.2 to new secfion 35352.2 filed 10-3 1-94 
as an emergency; operative 1 1-1-94 (Register 94, No. 44). A Certificate of 
Compliance must be transmitted to OAL by 3-1-95 or emergency language will 
be repealed by operadon of law on the following day. 

§ 35332.3. Agency Requirements for Reimbursements. 

NOTE; Authority cited: Secfions 10553 and 16118(a), Welfare and Insfitufions 
Code. Reference: Secfion 16120.1, Welfare and Institufions Code. 

History 

1. New secfion filed 1-8-90 as an emergency; operative 1-8-90 (Register 90. No. 
9). A Certificate of Compliance must be transmitted to OAL within 120 days, 
by 5-8-90, or emergency language will be repealed on 5-9-90. 

2. Certificate of Compliance as to 1-8-90 order transmitted to OAL 5-4-90 and 
filed 6-4-90 (Register 90, No. 30). 

3. Renumbering of former section 35332.3 to new section 35352.3 filed 10-31-94 
as an emergency; operative 11-1-94 (Register 94, No. 44). A Certificate of 
Compliance must be transmitted to OAL by 3-1-95 or emergency language will 
be repealed by operation of law on the following day. 



Article 3. AAP Payments 

§ 35333. Determination of Amount and Duration of AAP 
Benefit for All Children. 

The Adoption Assistance Program (AAP) provides benefits to facili- 
tate the adoption of children who otherwise would not likely be adopted. 
The AAP benefit is a negotiated amount based upon the needs of the child 
and the circumstances of the adoptive family. The responsible public 
agency shall negotiate the amount of the AAP benefit and make the final 
determination of the amount according to the requirements of this sec- 
tion. 

(a) No agency may use an income eligibility requirement (income 
means test) in determining the AAP benefit. 

(b) The responsible public agency shall assess the child's needs. 

( 1 ) The agency, after consultation with the adoptive parents and the fi- 
nancially responsible county, if different from the agency, shall identify 
the child's care and supervision needs, including any special needs be- 
yond basic care and supervision, for which a foster care maintenance 
payment would be authorized. 

(A) The adoption caseworker shall base the assessment of the child's 
needs and required level of care and supervision on all of the following 
information: 

1 . Direct observation of the child. 
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2. Information contained in the child's case record, including birth his- 
tory and psychological, medical and other relevant assessments com- 
pleted by licensed professionals. 

3. Information about the child based on application of the county's fos- 
ter care specialized care assessment instrument or any specialized foster 
care increment previously approved for the child. 

4. Information provided by the adoptive parents. 

(c) The responsible public agency shall determine the maximum AAP 
benefit for which the child is eligible. 

( 1 ) Step 1 : The agency in consultation with the financially responsible 
county, if different from the agency, shall determine the state-approved 
foster care maintenance payment that the child would have received in 
a foster family home if the child had remained in foster care. 

1 . No agency may use a Foster Family Agency (FFA) treatment rate 
or a payment made to a certified home by a FFA on behalf of the child 
for purposes of calculating the maximum AAP benefit for which the child 
is eligible. 

(B) If the child is living in the adoptive family' s home, the agency shall 
assume that, but for adoptive placement, the child would be living in a 
licensed foster family home. 

1. If the child is placed for adoption within the financially responsible 
county, the AAP benefit shall be based on the child's foster care mainte- 
nance payment, not to exceed the age-related, state-approved foster 
family home care rate, for which the child would otherwise be eligible. 

2. If the child is placed for adoption in California but outside the finan- 
cially responsible county, the AAP benefit shall be based on the foster 
care maintenance payment, not to exceed the age-related, state-ap- 
proved foster family home care rate of the financially responsible county 
or that of the host county, whichever is higher, for which the child would 
otherwise be eligible. 

3. If the child is placed for adoption outside California, the AAP bene- 
fit shall be based on the foster care maintenance payment, not to exceed 
the applicable California age-related, state-approved foster family 
home care rate or the applicable rate in the host state, whichever is higher, 
for which the child would otherwise be eligible. 

4. If the child also has any special needs which would qualify him or 
her for a specialized care increment, the AAP benefit shall include the ap- 
plicable state-approved specialized care increment in addition to the fos- 
ter care maintenance payment, based on the rate described in Section 
35333(c)(l)(B)l., 2., or3. 

a. If the child requires a benefit based on a special need in addition to 
age-related basic care, the agency shall document each special need by 
describing the need including the underlying problem or condition. 

c. If the child is placed for adoption outside the financially responsible 
county, the agency shall use the specialized care rate of the host county 
or that of the financially responsible county, whichever is higher, or that 
of the financially responsible county when the host county has no spe- 
cialized care system. 

(C) If the child is a client of a California Regional Center (CRC) for 
the Developmentally Disabled, the maximum rate shall be the foster fam- 
ily home rate formally determined for the child by the Regional Center 
using the facility rates established by the California Department of De- 
velopmental Services. CRC clients who leave California shall be able to 
continue to receive AAP benefits based on the most recent level of need 
assessed by the CRC. 

(D) If the child is temporarily living away from the adoptive home and 
the AAP benefit is not authorized under Section 35334(a) or Section 
35334(c), the agency shall consider the child to be living in the adoptive 
home when the eligibility requirements of Section 35326 continue to be 
met. 

(2) Step 2: The agency shall determine the amount of income received 
by or on behalf of the child. 

(A) The agency shall consider income including, but not limited to, 
SSUSSP, Social Security benefits based on the earnings of a birth parent, 
or available income from an inheritance or a trust fund derived from as- 



sets of a birth parent or his or her relatives or created on behalf of the child 
as a result of a lawsuit or insurance settlement. 

(3) Step 3: The agency shall calculate the maximum AAP benefit for 
which the child is eligible by subtracting the child's income identified ac- 
cording to Section 35333(c)(2) from the sum of the age-related, state-ap- 
proved foster family home care rate identified according to Section 
35333(c)(1) and any applicable state-approved specialized care incre- 
ment. This remaining amount is the maximum AAP benefit available for 
the child. 

(d) The responsible public agency shall determine the circumstances 
of the family. 

( 1 ) Corroborating documentation shall be unnecessary when the adop- 
tive parents attest to the following information requested by the agency: 

(A) A written statement from the adoptive parents explaining how they 
plan to incorporate the adoptive cliild into their family and the impact, if 
any, on their family's lifestyle and circumstances. 

(B) "Circumstances of the Family" means circumstances of the family 
as defined in Welfare and Institutions Code Section 161 19(d)(2). 

(e) The responsible public agency shall negotiate the amount of any 
AAP benefit with the adoptive family. For purposes of negotiation, the 
agency shall follow the legislative intent expressed in Welfare and Insti- 
tutions Code Section 161 15.5 and the requirements in Welfare and Insti- 
tutions Code Section 16119(d)(1). 

(2) The agency shall make a good faith effort to negotiate the AAP 
benefit with the adoptive parents. 

(3) The agency shall encourage the adoptive parents to request the 
AAP benefit they require in order to meet the child's needs taking into 
account their family circumstances. 

(4) The agency shall base the negotiated AAP benefit on the needs of 
the child and the circumstances of the family determined through discus- 
sion with the adoptive parents. 

(A) The agency shall advise the adoptive parents that the amount of the 
AAP benefit determined for the child is limited to the age-related, state- 
approved foster family home care rate and any applicable state-approved 
specialized care increment for which the child would have been eligible 
had he or she remained in foster care. 

(5) The agency shall include in the child's AAP file a written summary 
of the negotiations and discussions with the adoptive parents. 

(A) When only age-related basic care is requested by the family, the 
agency shall include a statement to that effect for retention in the child's 
AAP file. 

(6) The amount of the negodated AAP benefit shall be between zero 
and the maximum AAP benefit for which the child is eligible as idenfified 
according to Section 35333(c)(3). 

(A) The agency shall advise the adoptive parents that the AAP benefit 
does not include payment for any specific good or service, but is intended 
to assist the adoptive parents in meeting the child's needs. 

(7) At the conclusion of negotiations, if agreement on the AAP benefit 
has been reached, the agency shall authorize payment of the AAP benefit 
in the agreed amount. 

(f) When agreement on the AAP benefit has been reached, the respon- 
sible public agency shall complete an Adoption Assistance Agreement 
(AD 4320) with the adoptive parents. 

( 1 ) The agency shall complete the AAP 2 instructing the county to send 
a Notice of Action to the adoptive parents indicating that the AAP benefit 
is approved. 

(2) After completion of the Adoption Assistance Agreement (AD 
4320), the adoptive parents shall have the right to use the AAP benefit 
to meet the child' s needs as they deem appropriate without further agency 
approval. 

(g) When the responsible public agency and the adoptive parents are 
unable to agree on an AAP benefit, the agency shall complete the AAP 
2 instructing the county to send the adoptive parents a Nofice of Action 
that the requested AAP benefit is denied. The agency shall specify the 
reason for denial. 
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(h) A reassessment of the AAP benefit shall be required every two (2) 
years beginning from the date of a signed Adoption Assistance Program 
Agreement (AD 4320) between the agency and the adoptive parents. 

( 1 ) The AAP benefit shall be increased automatically at the same time 
and to the same degree as any automatic adjustments to payments for 
state-approved basic foster care maintenance. 

(2) Payment of the AAP benefit shall terminate in the month in which 
the child becomes 18 years of age or if the agency has determined that 
the child has a mental or physical disability that warrants the continuance 
of assistance, in the month in which the child becomes 21 years of age. 
NOTIi: Authority cited: Sections 10553, 10554. 14023 and 16118, Welfare and In- 
stitutions Code. Reference: Sections 15115.5, 16118. 16119, 16120. 16120.05, 
16121 and 16121.05. Welfai-e and Institutions Code; 45CFR 1356.40; and 42 USC 
673 and 675. 

History 

1 . Repealer of article 2 and section and new article 3 and section filed 10-31-94 
as an emergency; operative 1 1-1-94 (Register 94. No. 44). A Certificate of 
Compliance must be transmitted to OAL by 3-1-95 or emergency language will 
be repealed by operation of law on the followins day . For prior history, see Reg- 
ister 88, No. 50. 

2. Certificate of Compliance as to 10-31-94 order including amendment of sec- 
tion and NoTi-; transmitted to OAL 2-27-95 and filed 4-10-95 ( Register 95, No. 
15). 

3. Repealer and new section filed 11-30-2000 as an emergency; operative 
12-1-2000 (Register 2001 , No. 1 3). A Certificate of Compliance must be trans- 
mitted to OAL by 3-30-2001 or emergency language will be repealed by opera- 
tion of law on the following day. 

4. Repealer and new section refiled 3-30-2001 as an emergency; operative 
3-31-2001 (Register 2001 , No. 1 3). A Certificate of Compliance must be trans- 
mitted to OAL by 7-30-2001 or emergency language will be repealed by opera- 
tion of law on the following day. 

5. Certificate of Compliance as to 3-31-2001 order, including further amendment 
of section, transmitted to OAL 7-27-2001 and filed 9-6-2001 (Register 2001, 
No. 36). 

§ 35334. Determination of Amount and Duration of AAP 

Benefit for a Child in Temporary Out-of-Home 
Placement. 

(a) The responsible public agency shall determine the amount and 
duration of the AAP benefit when the child is placed, either on a volun- 
tary basis or as a court dependent, in out-of-home care to treat a condi- 
tion that the agency has determined to have existed before the adoptive 
placement. 

( 1 ) The agency shall conclude that the child would have been placed 
in the same out-of-home care facility if the child had not been placed for 
adoption if, after consultation with the adoptive parents, the agency has 
determined that: 

(A) Out-of-home placement is necessary to meet the child's needs, 

(B) The specific placement is able to meet the child's needs appropri- 
ately, and 

(C) The facility's rate classification level is appropriate to the child's 
needs. 

(2) The agency shall determine the maximum AAP benefit for which 
the child is eligible for out-of-home placement. 

(A) If the adoptive parents are paying for the cost of the placement di- 
rectly, the available AAP benefit is the state-approved foster care facility 
rate for which the child is eligible. 

(B) If the placement cost is paid by another agency (e.g., county wel- 
fare department, probation office, regional center), the available AAP 
benefit shall be either the age-related, state-approved basic foster family 
home care rate or the adoptive parent's actual share of cost for support 
of the child, whichever is greater, but not to exceed the foster family 
home rate as determined under Section 35333(c)(1). 

(3) If the initial Adoption Assistance Program Agreement (AD 4320) 
for the child was signed on or after October 1, 1992, the duration of a 
child's placement in a group home or residential treatment facility shall 
be limited to an 18-month cumulative period of time for a specific epi- 
sode or incident justifying that placement. 

(b) If the responsible public agency approves the provision of wrap- 
around services, as defined in Welfare and Institutions Code Section 
18251(d), in lieu of out-of-home placement, the amount of the AAP 



benefit shall be limited to the amount that would have been paid for the 
out-of-home placement. 

(c) If the child is placed out-of-home as a ward of the court under Wel- 
fare and Institutions Code Section 601 or 602, the maximum AAP benefit 
for which the child is eligible shall be either the adoptive parents' actual 
share of cost for support of the child or the foster family home rate as de- 
termined under Section 35333(c)(1), whichever is less. 

(d) The AAP benefit for the child' s placement in a group home or resi- 
dential care treatment facility shall continue to be available, provided the 
requirements of this section are met and the adoptive parents actively par- 
ticipate in a plan to return the child to the adoptive home. 

(e) When the responsible public agency and the adoptive parents agree 
on the AAP benefit, the agency shall complete an Adoption Assistance 
Program Agreement (AD 4320) with the adoptive parents. 

( 1 ) The agency shall state in the agreement that the AAP benefit is in- 
tended for the child's out-of-home placement. 

(2) The agency shall complete the AAP 2 instructing the county to send 
the adoptive parents a Notice of Action indicating that the AAP benefit 
is approved. 

(f) The duration of an Adoption Assistance Program Agreement (AD 

4320) for the child's out-of-home placement shall be 18 months before 

a subsequent reassessment is required. 

NOTE: Authority cited: Sections 10553, 10554, 14023 and 16118, Welfare and 
Institutions Code. Reference: Sections 15115.5, 16118, 16119, 16120, 16120.05, 
16121 and 16121.05, Welfare and Institutions Code. 

History 

1 . New section filed 1 1-3O-2000 as an emergency; operative 12-1-2000 (Regis- 
ter 2001, No. 13). A Certificate of Compliance must be transmitted to OAL by 
3-30-2001 or emergency language will be repealed by operation of law on the 
following day. 

2. New secdon refiled 3-30-2001 as an emergency; operative 3-31-2001 (Regis- 
ter 2001 . No. 13). A Certificate of Compliance must be transmitted to OAL by 
7-30-2001 or emergency language will be repealed by operafion of law on the 
following day. 

3. Certificate of Compliance as to 3-31-2001 order, including further amendment 
of subsections (a)(2)(B) and (b), transmitted to OAL 7-27-2001 and filed 
9-6-2001 (Register 2001, No. 36). 

§ 35335. Content of the Adoption Assistance Agreement. 

NOTE: Authority cited: Sections 10553, 10554 and 16118. Welfare Institutions 
Code. Reference: Section 16118, Welfare Institutions Code. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatfing (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1. 

2. Amendment of subsection (a)(2) filed 12-1-88 (Register 89, No. 1). 

3. Editorial correcdon of History (Register 89, No. 9). 

4. Repealer of article 3 and section filed 10-31-94 as an emergency; operative 
1 1-1-94 (Register 94, No. 44). A Certificate of Compliance must be transmitted 
to OAL by 3-1-95 or emergency language will be repealed by operadon of law 
on the following day. 

5. Certificate of Compliance as to 10-31-94 order transmitted to OAL 2-27-95 
and filed 4-10-95 (Register 95, No. 15). 

6. Editorial correction inserting History 5 (Register 95, No. 25). 



Article 4. 



Adoption Assistance Program 
Agreement 



§ 35337. Content of the Adoption Assistance Program 
Agreement. 

(a) The Adoption Assistance Program Agreement form (AD 4320) 
shall contain the following: 

(1) The child's adoptive name and the name(s) of the adoptive par- 
ent(s). 

(2) The amount and duration of financial assistance. 

(3) The specific needs for which payments are being authorized. 

(4) That the existence of a characteristic that is a barrier to the child's 
adoption without subsidy has been confirmed by the agency. 

(5) That, until termination of financial assistance, the adoptive parents 
shall notify the child's agency immediately regarding the following: 

(A) A change in their mailing address on record with the agency. 
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(B) The child begins to receive unearned income as specified at Sec- 
tion 35333(c)(2)(A). 

(C) They are no longer responsible for the support of the child. 

(D) They are no longer supporting the child. 

(6) That a failure to report the changes specified in Sections 
35337(a)(5)(B) through (D) may result in an overpayment which would 
be recovered by a direct charge or a reduction in current and future AAP 
benefits. 

(7) That continuation of payment depends upon continued legal re- 
sponsibility of the adoptive parents for the support of the child and upon 
continued receipt by the child of that support. 

(8) That the AAP benefit will be reduced if the AAP benefit amount 
exceeds the foster care maintenance payment that would have been made 
if the child had remained in a foster family home. 

(9) That the AAP benefit may be reduced if the child receives other un- 
earned income as specified in Section 35333(c)(2)(A). 

(10) That the child is eligible for Medi-Cal services. 

(11) That the child is eligible for services provided pursuant to Title 
XX of the federal Social Security Act. 

(A) Title XX services are public social services as described under 
MPP Sections 30-000 and 3 1-000. 

(12) The procedure for reassessment of the AD 4320. 

(13) That the agreement remains effective regardless of the state in 
which the adoptive parents reside. 

(14) Any additional services and assistance which are to be provided 
as part of the agreement. 

NOTE: Authority cited: Sections 10553. 10554 and 16118, Welfare and Institu- 
tions Code. Reference: Sections 14051, 16120, 16120.05, 16121 and 16121.05, 
Welfare and Institutions Code; 42 USC 673, 695; and 45 CFR 1356.40. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former Chapter 3, see Register 88, No. 1. 

2. New article 4, amendment of section heading, repealer and new text and amend- 
ment of Notk fded 10-3 1-94 as an emergency; operative 1 1-1-94 (Register 94, 
No. 44). A Certificate of Compliance must be transmitted to OAL by 3-1-95 
or emergency language will be repealed by operation of law on the following 
day. 

3. Certificate of Compliance as to 10-31-94 order including amendment of sub- 
section (a)( 1 3) and new subsection (a)( 1 3)(A) transmitted to OAL 2-27-95 and 
filed 4-10-95 (Register 95, No. 15). 

4. Amendment of article heading, section heading and section filed 11-30-2000 
as an emergency; operative 12-1-2000 (Register 2001, No. 13). A Certificate 
of Compliance must be transmitted to OAL by 3-30-2001 or emergency lan- 
guage will be repealed by operation of law on the following day. 

5. Amendment of article heading, section heading and section refiled 3-30-2001 
as an emergency; operative 3-31-2001 (Register 2001, No. 13). A Certificate 
of Compliance must be transmitted to OAL by 7-30-2001 or emergency lan- 
guage will be repealed by operation of law on the following day. 

6. Certificate of Compliance as to 3-3 1-2001 order, including further amendment 
of secdon, transmitted to OAL 7-27-2001 and filed 9-6-2001 (Register 2001 , 
No. 36). 

§ 35339. Deferred Payment of AAP. 

(a) When the effective date of payment is not known because a child 
has a mental, physical, medical or emotional condition which does not 
require current benefits but which could require future benefits, the 
Adoption Assistance Program Agreement form (AD 4320) shall indicate 
that the family may request benefits to meet needs associated with the 
condition at an unspecified future date. 

(1) The existence of a condition which does not require current bene- 
fits shall be certified by a licensed professional competent to make an 
assessment of the condition and operating within the scope of his or her 
profession. 

(2) A history which is likely to lead to a future mental, physical, medi- 
cal or emotional condition shall be considered as such a condition. 

(3) The requirements set forth in Section 35333 shall be used to deter- 
mine payment amount and duration if the family requests AAP benefits. 

(4) An AD 4320 shall be used to record the revised agreement. 
NOTE: Authority cited: Secfions 10553 and 16118, Welfare and Institufions Code; 
and Section 1530, Health and Safety Code. Reference: Sections 16118, 16120, 



16120.05, 16121 and 16121.05, Welfare and Institutions Code; and 42 USC 673 
and 675. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former Chapter 3, see Register 88, No. 1 . 

2. Amendment of subsection (a), new subsections (a)( I )-(4) and amendment of 
NoTi-; filed 10-31-94 as an emergency; operative 1 1-1-94 (Register 94, No. 
44). A Certificate of Compliance must be transmitted to OAL by 3-1-95 or 
emergency language will be repealed by operation of law on the following day. 

3. Certificate of Compliance as to 10-31-94 order transmitted to OAL 2-27-95 
and filed 4-10-95 (Register 95, No. 15). 

4. Amendment of subsection (a) filed 11-30-2000 as an emergency; operative 
12-1-2000 (Register 2001, No. 13). A Certificate of Compliance must be trans- 
mitted to OAL by 3-30-2001 or emergency language will be repealed by opera- 
tion of law on the following day. 

5. Amendment of subsection (a) refiled 3-30-2001 as an emergency; operative 
3-31-2001 (Register 2001, No. 13). A Certificate of Compliance must be trans- 
mitted to OAL by 7-30-2001 or emergency language will be repealed by opera- 
tion of law on the following day. 

6. Certificate of Compliance as to 3-31-2001 order transmitted to OAL 
7-27-2001 and filed 9-6-2001 (Register 2001, No. 36). 



Article 5. AAP Payment Authorization 

§ 35341 . Procedures for Initiation of Payment. 

(a) The responsible public agency shall provide the county responsible 
for payment with information necessary to allow the county to issue AAP 
payments and authorize the issuance of Medi-Cal cards. 

(1) AAP payments shall not begin before the Adoptive Placement 
Agreement (AD 907) and the Adopfion Assistance Program Agreement 
(AD 4320) are signed. 

(2) When the beginning date of payment is known, the agency shall 
complete and send the following forms to the county: 

(A) Payment Instrucdons for Adoption Assistance Program (AAP 2), 

(B) Eligibility Certification - Adoption Assistance Program (AAP 4) 

(C) If a Medi-Cal eligible child is enrolled in private health coverage, 
a Health Insurance Questionnaire (DHS 6155) and 

(D) Income and Property Checklist for Federal Eligibility Determina- 
tion - Adoption Assistance Program (FC 10). 

(3) The child' s adoptive name shall be used on the AAP 2, AAP 4, and 
FC 10 and all related correspondence with the county. 

(b) Upon receipt of the AAP 2, the county shall issue payments as in- 
structed. 

NOTE: Authority cited: Sections 10553 and 16118, Welfare and Institutions Code; 
and Section 1 530, Health and Safety Code. Reference: Section 16118, Welfare and 
Institutions Code; and 42 USC 673. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former Chapter 3, see Register 88, No. 1. 

2. Renumbering of article heading and amendment of section filed 10-31-94 as 
an emergency; operative 1 1-1-94 (Register 94, No. 44). A Certificate of Com- 
pliance must be transmitted to OAL by 3-1-95 or emergency language will be 
repealed by operation of law on the following day. 

3. Certificate of Compliance as to 10-31-94 order including amendment of sec- 
tion transmitted to OAL 2-27-95 and filed 4-10-95 (Register 95, No. 15). 

4. Amendment of subsection (a)(1) filed 1 1-30-2000 as an emergency; operative 
12-1-2000 (Register 2001 , No. 1 3). A Certificate of Compliance must be trans- 
mitted to OAL by 3-30-2001 or emergency language will be repealed by opera- 
tion of law on the following day. 

5. Amendment of subsection (a)(1) refiled 3-30-2001 as an emergency; operative 
3-31-2001 (Register 2001, No. 13). A Certificate of Compliance must be trans- 
mitted to OAL by 7-30-2001 or emergency language will be repealed by opera- 
tion of law on the following day. 

6. Certificate of Compliance as to 3-31-2001 order transmitted to OAL 
7-27-2001 and filed 9-6-2001 (Register 2001, No. 36). 



Article 6. AAP Reassessment 

§ 35343. Procedures for Reassessment of the Child's 
Needs. 

(a) A reassessment shall be completed by the agency which authorized 
the initial payment either: 
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( 1 ) During the 90-day period prior to the end of each payment authori- 
zation period specified in Section 35333(h). 

(A) The process shall not be completed if the child is no longer ehgible 
due to age. 

(2) Prior to the 90-day period at the request of the adoptive parent or 
if the agency learns that the current AAP grant may no longer be appro- 
priate because: 

(A) The adoptive parents may no longer be legally responsible for the 
support of the child. 

(B) The adoptive parents may no longer be supporting the child. 

(C) The adoption assistance benefit may exceed the amount for which 
the child would have been eligible in a licensed foster family home. 

(b) The reassessment process shall include the following steps: 

( 1 ) The county responsible for payment shall mail the adoptive par- 
entis) the Reassessment Information Adoption Assistance Program form 
(AAP 3) as specified in CDSS Manual of Policies and Procedures, Eligi- 
bility and Assistance Standards Section 45-805.1. 

(B) The adoptive parent(s) shall return the AAP 3 to the agency which 
authorized the initial payment. 

(2) After the public adoption agency receives the completed AAP 3 
from the adoptive parents, the agency shall determine the procedure, as 
listed below, to follow in order to complete the reassessment process: 

(A) If the adoptive parents select box 1 on the AAP 3 indicating they 
no longer wish to receive an AAP benefit for their child, the agency shall 
follow the procedures as specified in Section 35339 for completing a def- 
erred payment agreement. 

(B) If the adoptive parents select box 2 on the AAP 3 indicating they 
request the AAP benefit to continue at the current level, the agency shall 
complete and send a Payment Instructions Adoption Assistance Program 
(AAP 2) form to the county within five working days of completing the 
reassessment process. 

(C) If the adoptive parents select box 3 requesting an increase in the 
amount of the AAP benefit, the adoptive parents shall provide written 
documentation of the child's special needs justifying the increase. This 
documentation must be sufficient so as to assist the agency in determin- 
ing whether or not the increase is warranted. The agency may require 
additional information as necessary. 

1 . The agency shall base the reassessment of the child's needs and re- 
quired level of care and supervision on the following information: 

a. Information provided by the adoptive parents. 

b. Information about the child based on application of the county's fos- 
ter care specialized care assessment instrument. 

2. The responsible public agency shall follow the procedures in Sec- 
tion 35333(c) in determining the new maximum AAP benefit amount. 

3. If the agency determines that a change in the amount of payment ap- 
pears appropriate, the adoptive parents' concurrence shall be obtained 
prior to changing the amount of payment. 

a. The adoptive parents' concurrence is not required by law if the pay- 
ment amount is changed to prevent the payment from exceeding the max- 
imum payment amount specified in Section 35333(c)(1). 

4. The agency and the adoptive parents shall complete an AD 4320 
which indicates that the agreement is an amendment to the initial AD 
4320. 

a. If the agency and the adoptive parents are unable to agree on the 
amount of the AAP benefit, the agency shall complete an AAP 2 instruct- 
ing the county to send a Notice of Action to the adoptive parents indicat- 
ing that the request for additional AAP benefits is denied and that the 
AAP benefit will continue at the prior rate. The agency shall specify the 
reason for denial as "The agency and the family cannot agree on bene- 
fits." 

5. The agency shall complete and send a Payment Instructions Adop- 
tion Assistance Program (AAP 2) form to the county within five working 
days of compledng the reassessment process. 

(D) If the adopfive parents select box 4. requesting a decrease in the 
amount of the AAP benefit, the agency and the adoptive parents shall 



complete an AD 4320 which indicates that the agreement is an amend- 
ment to the initial AD 4320. 

1 . The agency shall complete and send a Payment Instructions Adop- 
tion Assistance Program (AAP 2) form to the county within five working 
days of completing the reassessment process. 

(E) If the adoptive family foils to return the AAP 3 within the 90 days 
before the end of the payment authorization period, the agency shall con- 
clude that the family does not want to continue receiving assistance. 

1. If the family returns the AAP 3 within 30 days after the expiration 
of the 90-day period, the effective date of renewal shall be the last day 
of the 90-day period. 

2. If the family takes more than 30 days after the expiration of the 
90-day period to return the AAP 3, the effective date of renewal shall be 
the date on which assistance was requested in writing. 

(3) The agency shall complete and send a Health Insurance Question- 
naire (DHS) 6155 if the child is Medi-Cal eligible and has private health 
coverage. 

NOTE; Authority cited: Sections 1 0553 and 16118, Welfare and Institutions Code; 
and Section 1530, Health and Safety Code. Reference: Sections 16120. 16121 and 
16121 .05, Welfare and Institutions Code; and 42 USC 673. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former Chapter 3, see Register 88, No. 1. 

2. Renumbering of article heading, amendment of section heading, repealer and 
new text and amendment of NoTi-; filed 10-31-94 as an emergency; operative 
1 1-1-94 (Register 94, No. 44). A Certificate of Compliance must be transmitted 
to OAL by 3-1-95 or emergency language will be repealed by operation of law 
on the following day. 

3. Certificate of Compliance as to 10-31-94 order including amendment of sec- 
tion transmitted to OAL 2-27-95 and filed 4-10-95 (Register 95, No. 15). 

4. Amendment of article heading, section heading and section filed 1 1-30-2000 
as an emergency; operative 12-1-2000 (Register 2001, No. 13). A Certificate 
of Compliance must be transmitted to OAL by 3-30-2001 or emergency lan- 
guage will be repealed by operation of law on the following day. 

5. Amendment of article heading, section heading and section refiled 3-30-2001 
as an emergency; operative 3-31-2001 (Register 2001, No. 13). A Certificate 
of Compliance must be transmitted to OAL by 7-30-2001 or emergency lan- 
guage will be repealed by operation of law on the following day. 

6. Certificate of Compliance as to 3-31-2001 order, including further amendment 
of section, transmitted to OAL 7-27-2001 and filed 9-6-2001 (Register 2001, 
No. 36). 



Article 7. AAP Overpayments 

§ 35344. Procedures for Identification and Recovery of 
Overpayments. 

(a) An overpayment of Adopfion Assistance Program (AAP) benefits 
may exist in the following situafions: 

( 1 ) The adoptive parent receives aid after the child becomes ineligible 
for assistance because: 

(A) The child has attained 18 years of age, or, if the agency has deter- 
mined that the child has a mental or physical condition which warrants 
the confinuafion of assistance, 21 years of age. 

(B) The adoptive parent is no longer supporting the child. 

3. The parent may reestablish eligibility by resuming support of the 
child. 

(C) The adoptive parent is no longer legally responsible for the support 
of the child. 

(2) The adoptive parent has committed fraud in his or her application 
for, or reassessment of, the adoption assistance benefit. 

(3) The AAP payment exceeds the foster care payment wliich would 
have been paid on behalf of the child if the child had not been placed for 
adoption. 

(b) The agency wliich authorized payment shall compute the overpay- 
ment amount as follows: 

( 1 ) Compute the correct AAP payment based on correct information 
for each month. 
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(2) Subtract the correct AAP payment from the amount of assistance 
actually provided. 

(c) The agency which authorized payment shall inform the county re- 
sponsible for payment of the reason for the overpayment and the compu- 
tation of the overpayment amount. 

(d) The county shall attempt to recover the overpayment as specified 
in MPP Section 45-806 and Section 45-808, which provides for recov- 
ery by grant adjustment, demand for repayment, or civil judgment. 

NOTE: Authority cited: Sections 1 0553 and 16118, Welfare and Institutions Code. 
Reference: Sections 16120, 16121 and 16121.05, Welfaie and Institutions Code. 

History 

1. New article 7 and section filed 10-31-94 as an emergency; operative 1 1-1-94 
(Register 94, No. 44). A Certificate of Compliance must be transmitted to OAL 
by 3-1-95 or emergency language will be repealed by operation of law on the 
following day. 

2. Certificate of Compliance as to 10-31-94 order including amendment of sub- 
section (d) transinitted to OAL 2-27-95 and filed 4-10-95 (Register 95. No. 

15). 

3. Amendment of subsections (a)(l)-(a)(2) filed 11-30-2000 as an emergency; 
operative 12-1-2000 (Register 2001, No. 13). A Certificate of Compliance 
must be transmitted to OAL by 3-30-2001 or emergency language will be re- 
pealed by operaUon of law on the following day. 

4. Amendment of subsecfions (a)( 1 )-(a)(2) refiled 3-30-2001 as an emergency; 
operative 3-31-2001 (Register 2001, No. 13). A Certificate of Coinpliance 
must be transmitted to OAL by 7-30-2001 or emergency language will be re- 
pealed by operation of law on the following day. 

5. Certificate of Compliance as to 3-31-2001 order transmitted to OAL 
7-27-2001 and filed 9-6-2001 (Register 2001, No. 36). 



Article 8. Notice of Action 



§ 35345. When Notice of Action Is Required. 

(a) The agency responsible for authorizing payment shall notify the 
county responsible for payment by using the Payment Instructions Adop- 
tion Assistance Program form (AAP 2) regarding any of the following 
events which require that the county send the adoptive parent a Notice 
of Action (NOA): 

(1) Denial of request for adoption assistance benefits. 

(2) Completion of a deferred payment agreement (Section II of the AD 
4320). 

(3) Authorization of the initial grant. 

(4) Completion of the recertification process. 

(5) Payment termination. 

(6) An overpayment requiring collection. 

(7) Any change in grant amount. 

NOTE: Authority cited: Secfions 1 0553 and 1611 8, Welfare and Institutions Code; 
and Section 1530, Health and Safety Code. Reference: Section 16121 .05, Welfare 
and Institutions Code; and 45 CFR 205.10 and 1355.30. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The prindng of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former Chapter 3, see Register 88, No. 1. 

2. Renumbering of article heading and amendment of section and Note filed 
10-31-94 as an emergency; operative 1 1-1-94 (Register 94, No. 44). A Certifi- 
cate of Compliance must be transmitted to OAL by 3-1-95 or emergency lan- 
guage will be repealed by operation of law on the following day. 

3. Certificate of Compliance as to 10-31-94 order transmitted to OAL 2-27-95 
and filed 4-10-95 (Register 95, No. 15). 



Article 9. Continuation of Aid for the 
Adoption of Children (AAC) 

§ 35347. Statutory Provisions for AAC. 

(a) The agency shall follow the provisions of Welfare and Institutions 
Code Section 16121.05(d) for those adoption assistance agreements 
which were in effect prior to October 1 , 1 982. 

NOTE: Authority cited: Sections 10553, 10554 and 16118, Welfare and Institu- 
tions Code. Reference: Section 16121.05(d), Welfare and Institutions Code. 



History 

1. New section filed 9-1-87; operafive 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former Chapter 3, see Register 88, No. 1 . 

2. Renumbering of article heading and ainendment of subsection (a) and Noti-; 
filed 10-31-94 as an emergency; operative 1 1-1-94 (Register 94, No. 44). A 
Certificate of Compliance must be transmitted to OAL by 3-1-95 or emergency 
language will be repealed by operation of law on the following day. 

3. Certificate of Compliance as to 10-31-94 order transmitted to OAL 2-27-95 
and filed 4-10-95 (Register 95, No. 15). 

§ 35349. Chronic Health Condition and Continuation of the 
AAC Grant. 

(a) For purposes of this section, a chronic health condition shall in- 
clude one or more of the following conditions present at placement and 
of such nature as to make adoptive homes unavailable to the child without 
financial assistance: 

(1) Physical or mental disability present at birth or resulting from dis- 
ease or injury. 

(2) Emotional disturbance. 

(3) History of either injury prior to adoptive placement, physical dis- 
ease, or emotional disturbance which may manifest itself in some form 
of physical, mental, or emotional disability after completion of the adop- 
tion. 

NOTE; Authority cited: Section 10553, Welfare and Institufions Code; Section 
1530, Health and Safety Code; and Section 8621, Family Code. Reference: Sec- 
tion 16121, Welfare and Institutions Code. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former Chapter 3, see Register 88, No. 1 . 

2. Change without regulatory effect amending subsecfions (a)(l)-(3) and Noti-: 
filed 3-27-95 pursuant to secuon 100, fitle 1, California Code of Regulations 
(Register 95, No. 13). 



Article 10. 



Documentation of AAP 
Eligibility 



§ 35351 . Maintenance of Separate Records. 

(a) To maintain confidentiality of the adoption case record, the agency 
shall maintain copies of the following documents separate from the adop- 
tion case record: 

(1) The Request for Adoption Assistance (AAP 1). 

(2) The Eligibility Certification - Adoption Assistance Program (AAP 
4), which verifies that the child meets the Adoption Assistance Program 
eligibility criteria specified in Section 35326. 

(3) The following documents relating to the determination of Federal 
eligibility: 

(A) Federal Ehgibility Certification for Adoption Assistance Program 
(FC 8). 

(B) Determination of Federal AFDC-FC Eligibility (FC 3). 

(C) Income and Property Checklist for Federal Eligibility Determina- 
tion - Adoption Assistance Program (FC 10). 

(4) Documentation supporting the determination of the amount and 
duration of payment made pursuant to Section 35333. 

(5) The initial Adoption Assistance Program Agreement (AD 4320). 

(6) Completed reassessment documents, including: 

(A) Reassessment Information - Adoption Assistance Program (AAP 
3). 

(B) The Adoption Assistance Program Agreement (AD 4320) used as 
an amendment to the initial agreement. 

(7) Payment Instructions - Adoption Assistance Program (AAP 2). 

(8) All correspondence from the county, including notices of action. 

(9) State hearing decisions. 

(10) All AAP related correspondence from the adoptive parent, in- 
cluding supporting documentation submitted to the agency by the parent. 

(11) Any other correspondence relating to the determination of AAP 
eligibility or grant amount. 
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NOTE: Authority cited: Sections 10553 and 161 1 8, Welfare and Institutions Code; 
and Section 1530, Health and Safety Code. Reference: Sections 16118, 16120 and 
16120.05, Welfare and Institutions Code; and 42 USC 671 and 673. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former Chapter 3. see Register 88, No. 1 . 

2. Renumbering of article heading and amendment of section and Note filed 
10-3 1-94 as an emergency; operative 1 1-1 -94 (Register 94. No. 44). A Certifi- 
cate of Compliance must be transmitted to OAL by 3-1-95 or emergency lan- 
guage will be repealed by operation of law on the following day. 

3. Certificate of Compliance as to 1 0-3 1-94 order including repealer of subsection 
(a)(3)(C) and subsection reletlering transmitted to OAL 2-27-95 and filed 
4-10-95 (Register 95, No. 15). 

4. Amendment of subsections (a)(5)-(a)(6)(B) filed 1 1-30-2000 as an emergen- 
cy; operative 12-1-2000 (Register 2001, No. 13). A Certificate of Compliance 
must be transmitted to OAL by 3-30-2001 or emergency language will be re- 
pealed by operafion of law on the following day. 

5. Amendment of subsections (a)(5)-(a)(6)(B) refiled 3-30-2001 as an emergen- 
cy; operafive 3-31-2001 (Register 2001. No. 13). A Certificate of Compliance 
must be transmitted to OAL by 7-30-2001 or emergency language will be re- 
pealed by operation of law on the following day. 

6. Certificate of Compliance as to 3-31-2001 order transmitted to OAL 
7-27-2001 and filed 9-6-2001 (Register 2001, No. 36). 



Article 1 1 . Reimbursement for 
Nonrecurring Adoption Expenses 

§ 35352. Notification Requirements for Agencies. 

(a) The agency shall inform all appHcants that: 

(1) Reimbursement for nonrecuriing adoption expenses is available to 
adoptive parents who adopt an AAP-eligible child. 

(2) Agreements entered into pursuant to this section shall meet the pro- 
visions of Section 35352.1(a)(7). 

(3) Agreements must be signed at the time of or prior to the final decree 
of adoption. 

(4) Claims for reimbursement must be filed with the agency responsi- 
ble for payment of AAP benefits within two years of the date of the final 
decree of adoption. 

NOTE: Authority cited: Sections 10553, 10554 and 16118(a), Welfare and Institu- 
tions Code. Reference: Sections 16119 and 16120.1, Welfare and Institutions 
Code; and 45 CFR 1356.41(e). 

History 

1. New article 11 and renumbering and amendment of former section 35332 to new 
section 35352 filed 10-31-94 as an emergency; operative 11-1-94 (Register 
94, No. 44). A Certificate of Compliance must be transmitted to OAL by 3-1-95 
or emergency language will be repealed by operation of law on the following 
day. 

2. Certificate of Compliance as to 10-31-94 order including amendment of sub- 
section (a)( 1 ) transmitted to OAL 2-27-95 and filed 4-10-95 (Register 95, No. 
15). 

§ 35352.1 . Eligibility for Reimbursement. 

(a) In order for a claim to be eligible for reimbursement, the responsi- 
ble public agency shall: 

(1 ) Record in the case file that the adoption took place in compliance 
with applicable state and local laws. 

(2) Record in the case file that the child for whose adoptive costs the 
parents are claiming reimbursement is an AAP-eUgible child as defined 
in Section 35000(a)(1). 

(3) Record in the case file that the placement meets the search require- 
ments of section 35327. 

(4) Include verification in the case file that the expenses claimed were 
actual expenditures. "Verification" includes, but is not limited to, copies 
of the following: 

(A) Cancelled checks; 

(B) Signed and dated receipts. 

(5) Record in the case file that the expenses claimed meet the definition 
of "nonrecurring adoption expenses" as defined in section 35000(n). 

(6) Record in the case file that the adoptive parents have not received 
reimbursement for the claimed expenses from other sources. "Other 
sources" include, but are not limited to, the following: 



(A) Reimbursement from employers; 

(B) Income tax deductions. 

(7) Ensure that all adoptive parents sign an agreement with the agency 
prior to finalization of the adoption. The content of all such agreeinents 
shall meet the requirements as follows: 

(A) The agreement must indicate the nature and amount of the nonre- 
curring expenses to be paid. 

(B) The agreement may be a separate docuinent or part of an agree- 
ment for either state or federal adoption assistance paytnenls or services. 

(8) Liinit the maximum reimbursement for nonrecurring adoption ex- 
penses to $400.00 per placement of an AAP-eligible child. 

(A) Reimburseinent for the adoptions costs incurred for the adoption 
of siblings shall be paid as follows: 

1 . Siblings placed for adoption either separately or as a unit are treated 
as individual placements with separate reimbursement for nonrecurring 
expenses up to the maximum amount allowable for each child. 

(9) Record in the case file that reimbursement for nonrecurring adop- 
tion expenses in interstate placements shall conform to the following: 

(A) When the adoption of the child involves interstate placement, the 
State that enters into an Adoption Assistance Agreement under section 
473(a)(l)(B)(ii) of the Social Security Act or under a state subsidy pro- 
gram will be responsible for paying the nonrecurring adoption expenses 
of the child. In cases where there is interstate placement but no agreement 
for other Federal or State adoption assistance, the State in which the Final 
Adoption Decree is issued will be responsible for reimbursement of non- 
recurring expenses if the child meets the requirements of 473(c). 

(B) Interstate placements which do not comply with the Interstate 
Compact on the Placement of Children are not eligible for reimburse- 
ment. 

NOTE: Authority cited: Sections 10553, 10554 and 161 18(a), Welfare and Institu- 
tions Code. Reference: Section 16120.1, Welfare and Institutions Code; and 45 
CFR 1356.41. 

History 

1. Renumbering and amendment of former section 35332.1 to new section 

35352.1 filed 10-31-94 as an emergency; operative 1 1-1-94 (Register 94. No. 
44). A Certificate of CompHance must be transmitted to OAL by 3-1-95 or 
emergency language will be repealed by operation of law on the following day. 

2. Certificate of Compliance as to 10-31-94 order including amendment of sub- 
sections (a)(2) and (a)(8) transmitted to OAL 2-27-95 and filed 4-10-95 (Reg- 
ister 95, No. 15). 

§ 35352.2. Authorization for Reimbursement. 

(a) Pursuant to a determination that a claim for reimbursement for non- 
recurring adoption expenses meets the eligibility criteria in Section 
35352.1, the responsible public agency shall authorize the appropriate 
county to reimburse the adoptive parents. 

( 1 ) The county responsible for reimbursement shall be the county re- 
sponsible for the child's Adoption Assistance Program (AAP) payment. 

(A) In cases in which the adoptive parents have elected not to receive 
AAP payments, the county responsible for reimbursement shall be the 
county that would otherwise provide the child's AAP payment. 
Note: Authority cited: Sections 10553, 10554 and 16120.1 (a). Welfare and Insti- 
tutions Code. Reference: Section 16120.1, Welfare and Institutions Code; and 45 
CFR 1356.41(g). 

History 

1. Renumbering and amendment of former section 35332.2 to new section 

35352.2 filed 10-31-94 as an emergency; operative 1 1-1-94 (Register 94, No. 
44). A Certificate of Compliance must be transmitted to OAL by 3-1-95 or 
emergency language will be repealed by operation of law on the following day. 

2. Certificate of Compliance as to 10-31-94 order transmitted to OAL 2-27-95 
and filed 4-10-95 (Register 95, No. 15). 

§ 35352.3. Agency Requirements for Reimbursements. 

(a) The county responsible for the child's Adoption Assistance Pro- 
gram (AAP) payment shall be the county responsible for the direct reim- 
bursement to that child's adoptive parents for their nonrecurring adop- 
tion expenses as required by Welfare and Institutions Code section 
16120.1. This reimbursement shall be separate from the child's AAP 
payment as required by Welfare and Institutions Code Section 
16120.1(d). 
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(b) The state shall reimburse counties for payments made to adoptive 
parents of AAP-eligible children as mandated by Welfare and Institu- 
tions Code Section 16120.1. 

(c) Reimbursement for nonrecurring adoption expenses is contingent 
upon the ongoing existence of the federal program for these reimburse- 
ments as mandated by Welfare and Institutions Code Section 1 6 1 20. 1 (c). 
NOTH: Authority cited: Sections 10553 and 16118(a), Welfare and Institutions 
Code. Reference: Section 16120.1. Welfare and Institutions Code. 

History 

1. Renumbering and amendment of former section 35332.3 to new section 
35352.3 filed 10-31-94 as an emergency; operative 1 1-1-94 (Register 94. No. 
44). A Certificate of Compliance must be transmitted to OAL by 3-1-95 or 
emergency language will be repealed by operation of law on the following day. 

2. Certificate of Compliance as to 10-31-94 order including amendment of sub- 
section (b) transmitted to OAL 2-27-95 and filed 4-10-95 (Register 95, No. 
15). 



Subchapter 8. Adoption of Children with 
Indian Heritage 



Article 1. Additional Agency Requirements 

for Adoption of Children with Indian 

Heritage 

§ 35353. CDIB and Linkage to the IOWA. 

(a) In working with children who could be subject to the provisions of 
the ICWA or be eligible for a CDIB and the birth parents of such children, 
the additional requirements of Subchapter 8 shall be met. 

NOTE: Authority cited: Sections 10553 and 10554, Welfare and Institutions Code; 
and Sections 861 9 and 862 1 , Family Code. Reference: Section 10553, Welfaie and 
Institutions Code; Section 86 1 9, Family Code; and 25 U.S.C. Sections 1 90 1 , 1 902, 
1903, 1911, 1912, 1913, 1914, 1915, 1916, 1917, 1920 and 1921. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former Chapter 3, see Register 88, No. 1. 

2. Change without regulatory effect adding new subsection (a) designator and 
amending Note filed 3-27-95 pursuant to section 100, title 1 , California Code 
of Regulafions (Register 95, No. 13). 

3. Amendment filed 7-30-98 as an emergency; operative 8-1-98 (Register 98, 
No. 3 1 ). A Certificate of Compliance must be transmitted to OAL by 1 1-30-98 
or emergency language will be repealed by operation of law on the following 
day. 

4. Amendment refiled 1 1-24-98 as an emergency; operative 1 1-29-98 (Register 
98, No. 48). A Certificate of CompHance must be transmitted to OAL by 
3-29-99 or emergency language will be repealed by operation of law on the fol- 
lowing day. 

5. Certificate of Compliance as to 1 1-24-98 order transmitted to OAL 3-25-99 
and filed 5-3-99 (Register 99, No. 19). 

§ 35355. Non-Applicability of ICWA. 

(a) The requirements of the ICWA shall not apply to: 

(1) Adoptions in which a final decree of adoption was issued prior to 
May 8, 1979. 

(2) Children who are members of non-federally recognized Indian 
tribes. 

(A) The agency shall submit the AD 4311 to the department as re- 
quired in Section 35359. 

NOTE: Authority cited: Sections 10553 and 10554, Welfare and Institutions Code; 
and Secdons8619and 8621, FamilyCode. Reference: Section 10553, Welfare and 
Insfitutions Code; and 25 U.S.C. Section 1923. 

History 

I. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former Chapter 3, see Register 88, No. 1. 



2. Change without regulatory effect adding new subsection (a) designator and 
amending Note filed 3-27-95 pursuant to section 100, title 1, California Code 
of Regulations (Register 95, No. 13). 

3. Amendment filed 7-30-98 as an emergency; operative 8-1-98 (Register 98, 
No. 31 ). A Certificate of Compliance must be transmitted to OAL by 1 1-30-98 
or emergency language will be repealed by operation of law on the following 
day. 

4. Amendment refiled 1 1-24-98 as an emergency; operative 1 1-29-98 (Register 
98, No. 48). A Certificate of Compliance must be transmitted to OAL by 
3-29-99 or emergency language will be repealed by operation of law on the fol- 
lowing day. 

5. Certificate of Compliance as to 1 1-24-98 order transmitted to OAL 3-25-99 
and filed 5-3-99 (Register 99, No. 19). 



Article 2. Certification of Degree of Indian 

Blood (CDIB), Tribal Membership Eligibility, 

and/or Tribal Enrollment 

§ 35357. Background Information to Determine the 

Applicability of the ICWA and to Obtain the 
CDIB. 

(a) The agency shall obtain sufficient information from the parents of 
a child as follows: 

(1) If an Independent Adoption, as required by Section 35023. 

(2) If an Agency Adoption, as required by Section 35129.3. 

(b) The agency shall make the following determination for each child: 

( 1 ) Whether the child meets the definition of an Indian child in accor- 
dance with 25 use Section 1903(4), and 

(2) Whether a CDIB can be issued. 

NOTE; Authority cited: Sections 10553 and 10554, Welfare and Institutions Code; 
and Sections 8619 and 8621, Family Code. Reference: Secfion 8619, Family 
Code; and 25 U.S.C. 1903(4). 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessai^ reformatting (Register 88, No. 50). For 
histoiy of former chapter 3, see Register 88, No. 1 . 

2. Change without regulatory effect amending Note filed 8-2-91 pursuant to sec- 
tion 100, title 1, California Code of Regulations (Register 91 , No. 52). 

3. Change without regulatory effect amending Note filed 3-27-95 pursuant to 
section 100, title 1, California Code of Regulations (Register 95, No. 13). 

4. Amendment of section heading and section filed 7-30-98 as an emergency; op- 
erative 8-1-98 (Register 98, No. 31). A Certificate of Compliance must be 
transmitted to OAL by 1 1-30-98 or emergency language will be repealed by 
operation of law on the following day. 

5. Amendment of section heading and section refiled 1 1-24-98 as an emergency; 
operative 1 1-29-98 (Register 98, No. 48). A Certificate of Compliance must be 
transmitted to OAL by 3-29-99 or emergency language will be repealed by op- 
eration of law on the following day. 

6. Certificate of Compliance as to 1 1-24-98 order transmitted to OAL 3-25-99 
and filed 5-3-99 (Register 99, No. 19). 

§ 35359. Completing the AD 431 1 . 

(a) The agency shall complete all requested information on the AD 
43 1 1 to the extent that the information is ascertainable from the birth par- 
ents, extended family members, and other sources of information. 

(b) The agency shall complete an AD 43 1 1 when parental rights re- 
garding a child claiming Indian heritage, including unknown tribes, are 
being involuntarily or voluntarily terminated. 

NOTE: Authority cited : Sections 1 055 3 and 1 0554, Wei fare and Institutions Code ; 
and Sections 8619 and 8621, Family Code. Reference: Section 8619, Family 
Code; and 25 U.S.C. Sections 1911 and 1912. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1 . 

2. Change without regulatory effect amending Note filed 8-2-91 pursuant to sec- 
tion 100, title 1, California Code of Regulations (Register 91, No. 52). 
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3. Change without regulatory effect amending subsection (a) and Noti-: filed 
3-27-95 pursuant to section 100, title 1 , California Code of Regulations (Regis- 
ter 95. No. 13). 

4. Amendment of section heading, section and Noth fded 7-30-98 as an emergen- 
cy; operative 8-1-98 (Register 98. No. 31). A Certificate of Compliance must 
be transmitted to OAL by 1 1-30-98 or emergency language will be repealed by 
operation of law on the following day. 

5. Amendment of section heading, section and NoTi; refiled 1 1-24—98 as an emer- 
gency; operative 1 1-29-98 (Register 98, No. 48). A Certificate of Compliance 
must be transmitted to OAL by 3-29-99 or emergency language will be re- 
pealed by operation of law on the following day. 

6. Certificate of Compliance as to 1 1-24-98 order transmitted to OAL 3-25-99 
and filed 5-3-99 (Register 99, No. 19). 

§ 35361 . Submission of the AD 431 1 to the Department. 

(a) Before accepting a relinquishment or consent, the agency or the 
adoption service provider shall immediately submit to the department a 
completed AD 43 1 1 for each child claiming Indian heritage. 

(1) A certified copy of the child's birth certificate shall be attached to 
the AD 43 II. 

(2) If the father is the identified Indian parent and is not named on the 
child's birth certificate, or his paternity has not been otherwise estab- 
lished, a signed and notarized statement of paternity must be attached to 
the AD 43 II. 

(g) Upon receipt of a CDIB from the BIA or tribe, the agency shall send 
a copy of the CDIB to the department. 

( I ) For relinquishment adoptions only: 

(A) After receipt of the ICWA determination, the agency shall send to 
the department the AD 90 and all copies of correspondence sent to or re- 
ceived from the tribe or BIA agency office. 

NOTE; Authority cited: Sections 10553 and 10554, Welfare and Institutions Code; 
and Sections 8619 and 8621, Family Code. Reference: Section 8619, Family 
Code; and 25 U.S.C. 1901 et seq. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1 . 

2. Change without regulatory effect amending Note filed 8-2-91 pursuant to sec- 
tion 100, title 1, California Code of Regulations (Register 9L No. 52). 

3. Change without regulatory effect amending Note filed 3-27-95 pursuant to 
section 100, title 1 , California Code of Regulations (Register 95, No. 13). 

4. Amendment of section and Note filed 7-30-98 as an emergency; operative 
8-1-98 (Register 98, No. 31). A Certificate of Compliance must be transmitted 
to OAL by 1 1-30-98 or emergency language will be repealed by operation of 
law on the following day. 

5. Amendment of section and Note refiled 1 1-24-98 as an emergency; operative 
1 1-29-98 (Register 98, No. 48). A Certificate of Compliance must be trans- 
mitted to OAL by 3-29-99 or emergency language will be repealed by opera- 
tion of law on the following day. 

6. Certificate of Compliance as to 1 1-24-98 order transmitted to OAL 3-25-99 
and filed 5-3-99 (Register 99, No. 19). 

§ 35363. Procedures for Children Who Meet the Definition 
of an Indian Child. 

(a) Reserved. 

NOTE: Authority cited: Sections 10553 and 10554, Welfare and Institutions Code; 
and Sections 8619 and 8621, Family Code. Reference: Section 8619, Family 
Code. 

History 

1. New section filed 9-1-87; operafive 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1. 

2. Change without regulatory effect amending Note filed 8-2-91 pursuant to sec- 
tion 100, title 1, California Code of Reguladons (Register 91, No. 52). 

3. Change without regulatory effect adding new subsecdon (a) and amending 
Note filed 3-27-95 pursuant to secuon 100, title 1, California Code of Regula- 
tions (Register 95, No. 13). 



( 1 ) Name, address, date, place of birth, and tribal affiliation of the child 
and of any parent, grandparent, or great-grandparent with Indian heri- 
tage. 

(2) Names and addresses of extended family members. 

(3) Tribal customs regarding child placement practices. 

(4) Addresses where tribal governing organizations may be located. 

NOTE; Authority cited: Sections 10553 and 10554, Welfare and Institutions Code; 
and Sections 8619 and 8621, Family Code. Reference: Section 8619, Family 
Code. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1 . 

2. Change without regulatory effect amending NoTl- filed 8-2-9 1 pursuant to sec- 
tion Too, title 1 , California Code of Regulations (Register 91, No. 52). 

3. Change without regulatory effect amending subsections (a)(l)-(4) and NoTE 
filed 3-27-95 pursuant to section 100, title 1, California Code of Regulations 
(Register 95, No. 13). 



Article 3. Background Information 

§ 35365. Background Information on a Child Subject to the 
ICWA. 

(a) The agency shall attempt to ascertain the following background in- 
formation: 



Article 4. Information to Parents of a Child 

with Indian Heritage Regarding Provisions 

of the ICWA 

§ 35367. Information to the Parents. 

(a) The agency shall inform the parents of a child with Indian heritage 
that: 

( 1 ) The provisions of the ICWA shall apply if at least one parent is a 
member of an Indian tribe as defined at Secrion 35000(i)(7) and the child 
is an Indian child as defined at Section 35000(i)(5). 
NOTE: Authority cited: Sections 10553 and 1 0554, Welfare and Insdtutions Code; 
and Sections 8619 and 8621 , Family Code. Reference: 25 U.S.C. 1901 et seq.; and 
Secdon 8619, Family Code. 

History 

1. New secdon filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. I. 

2. Change without regulatory effect amending secdon filed 8-2-91 pursuant to 
secdon 100, tide 1, California Code of Reguladons (Register 91, No. 52). 

3. Change without regulatory effect amending Note filed 3-27-95 pursuant to 
secdon 100, title 1. California Code of Reguladons (Register 95, No. 13). 

§ 35369. Provisions of the ICWA. 

(a) The agency shall inform the parents of a child subject to the ICWA 
of the act's provisions which include: 

(1 ) The requirement for an order of placement preference. 

(C) If the parent requests modification of the placement order in an 
agency adopdon, the request shall be brought to the attention of the court 
for a decision on whether the placement order shall be modified. 

(D) In an independent adoption, the court shall be advised that the par- 
ent has been made aware of the order of placement preference and has 
made the decision to consent to the adoption by the petitioners. 

(2) The requirement that the relinquishment or consent must be taken 
before a judge of the Superior Court. 

(3) The requirement that the parent may withdraw consent or revoke 
or rescind relinquishment at any time prior to the entry of the final decree 
of adoption. 

(4) The requirement that, in the event the parent who gave physical 
custody of the child to the agency or petitioners and has not otherwise 
been deprived of legal custody requests to revoke or rescind the relin- 
quishment or withdraw the consent, or refuses to give consent, the fol- 
lowing procedures shall be followed: 

(A) In an independent adoption: 

(1 ) If the consent has not been signed and the parent wishes return of 
the child, the parent rather than the agency will request the petitioners to 
return the child. If the petitioners refuse, the agency shall immediately 
file a report with the court and recommend the child's return. 

2. If the consent has been signed, the agency shall immediately file a 
report with the court advising the court of the parent's request and recom- 
mending that the child be returned to the parent. 

(B) In an agency adoption: 
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1 . If the parent's request precedes adoptive placement the agency shall 
rescind the relinquishment and return the child to the parent. 

2. If the parent's request follows an adoptive placement, the agency 
shall immediately notify the adoptive parents and return the child to the 
parent within an agreed upon time period, which would ordinarily not ex- 
ceed three working days. 

(i) In no case shall the return of the child require more than seven cal- 
endar days following the parent's request. 

(C) Any other parent whose consent has been taken or whose relin- 
quishment has been filed shall immediately be notified of the request to 
revoke or rescind the relinquishment or withdraw the consent and shall 
be notified of any court proceedings resulting from the request. 

(5) The requirement that, in the event that the parent who did not give 
physical custody of the child to the agency or petitioners, or the parent 
who has been deprived of legal custody, requests revocation or rescission 
of the relinquishment or withdrawal of the consent, the following proce- 
dures shall be followed: 

(A) In an independent adoption, the agency shall ensure that the peti- 
tioners are advised that court proceedings will be necessary to determine 
whether that parent has a right to physical custody of the child or whether 
the adoption plan can proceed. 

(B) In an agency adoption, the agency shall initiate court proceedings 
which will determine whether that parent has a right to physical custody 
of the child or whether the adoption plan can proceed. 

1 . The agency shall ensure that any other parent whose consent has 
been taken or whose relinquishment has been filed is notified of the re- 
quest to revoke or rescind the relinquishment or withdraw the consent 
and notified of any court proceedings resulting from the request. 

(6) The requirement that if the agency or petitioners initiate legal pro- 
ceedings to involuntarily terminate the parent's rights to the Indian child, 
the tribe shall be notified and may intervene in the proceedings. 

(7) The requirement that the parent will be notified if the adoption peti- 
tion is withdrawn, dismissed, or denied or the adoption is set aside. 

(B) The agency shall inform the parent that he or she must keep his or 
her name and address current with the agency so that notice can be pro- 
vided. 

(C) The agency reporting on the petition that is withdrawn, dismissed, 
or denied, or on the set aside shall provide written notice to the parent. 

(8) The requirement that upon petition of either parent, the Indian cus- 
todian or the Indian child's tribe, all court proceedings with regard to the 
child shall be transferred to the jurisdiction of the tribal court, providing 
there is no good cause to the contrary, and neither parent objects to the 
petition and the tribal court does not decline the transfer. 

(9) The requirements for release of information concerning the adop- 
tion and the adopted child's Indian heritage as follows: 

(A) The adopted child, when he or she reaches age 1 8, may request and 
receive information from the court as provided for in 25 USC 1917. 

(B) That the court which granted the adoption is required by the Act 
to provide information to the Secretary of the Interior as specified in 25 
USC 1951 and the parent who wishes his or her idenfity to remain confi- 
dential will need to file an affidavit with the court requesting confiden- 
tiality. 

2. The agency shall request the parent to provide a copy of the affidavit 
for filing in the adoption case record. 

(C) That although the Secretary of the Interior is required by the Act 
to insure confidentiality, some Indian tribes, if they know of the adoption, 
may not maintain confidentiality. 

(D) That upon request the department will make available to autho- 
rized personnel from the Bureau of Indian Affairs and the adopted child 
who has reached age 1 8 information as specified in Family Code Section 
8619. 

NOTE: Authority cited: Sections 10553 and 10554, Welfare and Institutions Code; 
and Section 8619 and 8621, Family Code. Reference: 25 U.S.C. 1901 et seq. 



History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88. No. 50). For 
history of former chapter 3, see Register 88, No. 1 . 

2. Amendment of subsection {a)(4)(B)2 filed 12-1-88; operative 12-31-88 (Res- 
ister89. No. 1). 

3. Change without regulatory effect amending section filed 8-2-91 pursuant to 
section 100, title 1, California Code of Regulations (Register 91, No, 52). 

4. Change without regulatory effect renumbering subsections, and amendine sub- 
sectiolis (a)(7)(B),"(a)(9)('A)-(B), (a)(9)(D) and NoTK filed 3-27-95 pui^suant 
to section 100, title 1, California Code of Regulations (Register 95, No. 13). 

5. Amendment relettering former subsections (a)(l)(B)-(C) to (a)(l)(C)-(D) filed 
7-30-98 as an emergency; operative 8-1-98 (Register 98, No. 31 ). A Certifi- 
cate of Compliance must be transmitted to OAL by 1 1-30-98 or emergency lan- 
guage will be repealed by operation of law on the following day. 

6. Amendment relettering former subsections (a)(l )(B)-(C) to (a)(l)(C)-(D) re- 
filed 1 1-24-98 as an emergency: operative 1 1-29-98 (Register 98, No. 48). A 
Certificate of Compliance must be transmitted to OAL by 3-29-99 or emergen- 
cy language will be repealed by operation of law on the following day. 

7. Certificate of Compliance as to 1 1-24-98 order transmitted to OAL 3-25-99 
and filed 5--3-99 (Register 99, No. 19). 

§ 35371 . Provisions for Setting Aside the Adoption and 
Withdrawing Consent. 

(a) The agency shall inform the parents of a child subject to the provi- 
sions of the ICWA that within five years of the time a decree of adoption 
is granted, the parent may petition the court to set aside a decree of adop- 
tion upon the grounds that the consent or relinquishment was obtained 
through fraud or duress pursuant to USC 19 13(d) and Family Code Sec- 
tion 9102. 

NOTE: Authority cited: Sections 1 0553 and 1 0554, Welfare and Institutions Code: 
and Sections 8619 and 8621, Family Code. Reference: Section 9102, Family 
Code; and 25 U.S.C. 1913(d). 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1. 

2. Change without regulatory effect amending Note filed 8-2-91 pursuant to sec- 
tion 100, title 1, California Code of Regulations (Register 91, No. 52). 

3. Change without regulatory effect amending subsection (a) and Note filed 
3-27-95 pursuant to section 100, title 1 , California Code of Regulations (Regis- 
ter 95, No. 13). 

§ 35373. Invalidation of Procedures to Terminate Parental 
Rights. 

(a) The agency shall inform the parent of a child subject to the provi- 
sions of the ICWA that the parent may petition the court to invalidate any 
action that terminated parental rights if termination procedures did not 
comply with the ICWA. 

NOTE: Authority cited: Sections 10553 and 10554, Welfare and Institutions Code; 
and Sections 8619 and 8621. Family Code. Reference: Section 9102, Family 
Code; and 25 U.S.C. 1911, 1912(a), 1913(a), 1913(c), 1913(d), 1914, 1915(a), 
1916, 1917 and 1951. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1. 

2. Change without regulatory effect amending Note filed 8-2-91 pursuant to sec- 
tion 100, title 1, California Code of Regulations (Register 91, No. 52). 

3. Change without regulatory effect amending Note filed 3-27-95 pursuant to 
section 100, title 1, Cahfomia Code of Regulations (Register 95, No. 13). 



Article 5. 



Freeing the Indian Child for 
Adoption 



§ 35375. Voluntary Termination of Parental Rights. 

(a) The agency shall meet the requirements of 25 USC 1913 in accept- 
ing the relinquishment of or consent to adoption of an Indian child. 
NotE: Authority cited: Sections 1 0553 and 1 0554, Welfare and Institutions Code; 
and Section 8619 and 8621, Family Code. Reference: 25 U.S.C. 1913. 
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History 

1 . New section filed 9-1-8; operative 10-1-87. Ed. Note: The printing of this reg- 
ulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former Chapter 3, see Register 88, No. 1. 

2. Change without regulatory effect amending NOTfi filed 3-27-95 pursuant to 
section 100, title 1, California Code of Regulations (Register 95, No. 13). 

§ 35377. Involuntary Termination of Parental Rights. 

(a) The agency shall meet the requirements of 25 USC 1912 when pa- 
rental rights to an Indian child are terminated involuntarily. 

(b) The notice required by 25 USC 1 9 1 2(a) shall contain the following: 

( 1 ) The names, dates, and places of birth of the Indian child, his parents 
or Indian custodian. 

(2) The maiden name of the child's mother. 

(3) Tribal affiliation of the child and the parents when known. 

(4) A copy of the petition, complaint or other document by which the 
proceeding was initiated. 

(5) The name of the petitioner and the name and address of the petition- 
er' s attorney. 

(6) A statement of the right o the biological parents or Indian custo- 
dians and the Indian child's tribe to intervene in tlie proceeding. 

(7) A statement that if the parents or Indian custodians are unable to 
afford counsel, counsel will be appointed to represent them. 

(8) A statement of the right of the parents or Indian custodians and the 
Indian child's tribe to have on request, twenty days or such additional 
time as may be permitted under state law to prepare for the proceedings. 

(9) The location, mailing address, and telephone number of the court. 

( 1 0) A statement of the right of the parents or Indian custodians or the 
Indian child's tribe to petition the court to transfer the proceedings to the 
Indian child's tribal court. 

(11) The potential legal consequences of an adjudication on future 
custodial rights of the parents or Indian custodian. 

(12) A statement that since child custody proceedings are usually con- 
ducted on a confidential basis, tribal officials should keep confidential 
the information contained in the notice concerning the particular pro- 
ceeding and not reveal it to anyone who does not need the information 
in order to exercise the tribe's right under the ICWA. 

(d) If the parent is an unmarried father who has not acknowledged pa- 
ternity and whose paternity has not been established, such notice shall not 
be required. 

Note.- Authority cited: Sections 10553 and 10554, Welfare and Institutions Code; 
and Sections 8619 and 8621, Family Code. Reference: 25 U.S.C. 1912 and 1913; 
Guidelines to State Courts; and Indian Child Custody Proceedings FR Vol. 44, No. 
228, Part III, Nov. 26, 1979. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former Chapter 3, see Register 88, No. 1. 

2. Change without regulatory effect amending subsections (b)( 1 )-( 1 1 ) and Note 
filed 3-27-95 pursuant to section 100, title 1, California Code of Regulations 
(Register 95, No. 13). 



Article 6. Information Transmitted to 
Applicants in Agency Adoptions 

§ 35379. Information to Applicant Prior to Placement of an 
Indian Child for Adoption. 

(a) Prior to the placement of an Indian child for adoption, the agency 
shall inform the applicant of the birth parents' right to: 

( 1 ) Rescind the relinquishment and have the child returned at any time 
prior to the entry of a final decree of adoption by the court. 

(2) Petition the court within five years of the granting of the final de- 
cree of adoption to set aside a decree of adoption upon the grounds that 
the relinquishment was obtained through fraud or duress. 

(3) Petition the court to invalidate any action terminating parental 
rights if termination procedures did not comply with the ICWA. 
Note: Authority cited: Sections 10553 and 10554, Welfare and Institutions Code; 
and Sections 8619 and 8621, Family Code. Reference: Section 9102, Family 
Code; and 25 U.S.C. 1913(c). 



History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1 . 

2. Change without regulatory effect amending NoTi-: filed 8-2-9 1 pursuant to sec- 
tion Too, title 1, California Code of Regulations (Register 91, No. 52). 

3. Change without regulatory effect amending Noti. filed .3-27-95 pursuant to 
section 100, title 1, California Code of Regulations (Register 95, No. 13). 



Article 7. 



Placement and Supervision in an 
Agency Adoption 



§ 35381. Placement Agreement, Compliance with Order of 
Placement Reference and Procedure 
Regarding Request to Rescind. 

(a) The agency shall: 

( 1 ) Enter into a placement agreement which includes, in addition to the 
requirements of Section 35207 confirmation that the prospective adop- 
tive parents were advised of the birth parent's rights as specified at Sec- 
tions 35379(a)(1). (2) and (3). 

(2) Document in the adoption case record the basis used to comply 
with the order of placement preference or the reason for any failure to 
comply. A copy of the court order and documentation establishing good 
cause to the contrary for failing to comply shall be attached to the AD 558 
sent to the department. 

NOTE: Authority cited: Sections 10553 and 1 0554, Welfare and Institutions Code; 
and Section 8619 and 8621 , Family Code. Reference: Section 161 19, Welfare and 
Institutions Code; and 25 U.S.C. 1913(c) and 1915(b)(3). 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former Chapter 3, see Register 88, No. 1 . 

2. Repealer of subsection (a)(3) filed 12-1-88; operative 12-31-88 (Register 89, 
No. 1) 

3. Change without regulatory effect amending Note filed 3-27-95 pursuant to 
section 100, title 1, California Code of Regulations (Register 95, No. 13). 

4. Amendment of subsection (a)(2) filed 7-30-98 as an emergency; operative 
8-1-98 (Register 98, No. 31). A Certificate of Compliance must be transmitted 
to OAL by 1 1-30-98 or emergency language will be repealed by operation of 
law on the following day. 

5. Amendment of subsection (a)(2) refiled 1 1-24-98 as an emergency; operative 
1 1-29-98 (Register 98, No. 48). A Certificate of Compliance must be trans- 
mitted to OAL by 3-29-99 or emergency language will be repealed by opera- 
tion of law on the following day. 

6. Certificate of Compliance as to 1 1-24-98 order transmitted to OAL 3-25-99 
and filed 5-3-99 (Register 99, No. 19). 

Article 8. Information Transmitted to 
Petitioners in an Independent Adoption 

§ 35383. Applicability of ICWA to Non-Indian Parents, 
Withdrawal of Consent and Termination of 
Parental Rights in an Independent Adoption. 

(a) During the investigation of the adoption petition, the agency shall 
advise the petitioners that: 

(1) The provisions of the ICWA apply to the non-Indian parent of an 
Indian child as well as to the Indian parent. 

(2) The birth parent may withdraw his or her consent and has the right 
to have the child returned to him or her at any time prior to the issuance 
of a final decree of adoption. 

(3) The procedures pursuant to Section 35377 will be followed if it is 
necessary to terminate parental rights involuntarily. 

NOTE: Authority cited: Sections 10553 and 10554, Welfare and Institutions Code; 
and Sections 8619 and 8621, Family Code. Reference: 25 U.S.C. 1903(9), 191 3(c) 
and 1912. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former Chapter 3, see Register S8, No. 1 . 

2. Change without regulatory effect amending subsection (a)(2) and Ntm-. filed 
3-27-95 pursuant to section 100, title 1, California Code of Regulations (Regis- 
ter 95, No. 13). 
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Article 9. Information Transmitted to the 
Adoptee 

§ 35385. Procedures for Transmission of Information to 
the Adoptee. 

(a) The department shall, upon the request of an adoptee who has 
reached 18 years of age: 

( 1 ) Inform the adoptee as to the tribe in which he or she is enrolled, or 
eligible for enrollment, and his or her degree of Indian blood. 

(2) Inform the adoptee that the department will forward to the BIA any 
available information necessary to obtain benefits to which he or she is 
entitled, including tribal enrollment. 

(3) Inform the adoptee that if he or she desires additional identifying 
information, he or she may petition the Superior Court pursuant to Fami- 
ly Code Section 9200 and Health and Safety Code Section 102705. 
NOTK: Authority cited: Sections 10533 and 10554, Welfare and Institutions Code; 
and Sections 8619 and 8621, Family Code. Reference: Sections 8619 and 9200, 
Family Code; and Section 102705, Health and Safety Code. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The printing of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1 . 

2. Change without regulatory effect amending subsection (a)(3) and Note filed 
8-2-9 1 pursuant to section 100, title 1 , California Code of Regulations (Regis- 
ter 91, No. 52). 

3. Change without regulatory effect amending subsections (a)(l)-(3) and NoTH 
filed 3-27-95 pursuant to section 100, title 1, California Code of Regulations 
(Register 95. No. 13). 

4. Amendment of subsecdon (a)(3) and Note filed 7-30-98 as an emergency; op- 
erative 8-1-98 (Register 98, No. 31). A Certificate of Compliance must be 
transmitted to OAL by 1 1-30-98 or emergency language will be repealed by 
operation of law on the following day. 

5. Amendment of subsection (a)(3) and Note refiled 1 1-24-98 as an emergency; 
operative 1 1-29-98 (Register 98, No. 48). A Certificate of Compliance must be 
transmitted to OAL by 3-29-99 or emergency language will be repealed by op- 
eration of law on the following day. 

6. Certificate of Compliance as to 1 1-24-98 order transmitted to OAL 3-25-99 
and filed 5-3-99 (Register 99, No. 19). 

§ 35387. Transmission of Information and Documentation 
Requested by the Department. 

(a) The agency shall provide to the department, upon request, informa- 
tion and documentation from the agency case record to assist the adoptee 
in obtaining tribal membership, and/or benefits derived from his or her 
Indian status, or certification of degree of Indian blood. 
NOTE: Authority cited: Sections 10553 and 10554, Welfare and Institutions Code; 
and Sections 8619 and 8621, Family Code. Reference: Section 8619, Family 
Code. 

History 

1. New section filed 9-1-87; operative 10-1-87. Ed. Note: The prindng of this 
regulation was delayed due to necessary reformatting (Register 88, No. 50). For 
history of former chapter 3, see Register 88, No. 1 . 

2. Change without regulatory effect amending Note filed 8-2-9 1 pursuant to sec- 
tion 100, title 1, California Code of Regulations (Register 91, No. 52), 

3. Change without regulatory effect amending newly designated subsection (a) 
and Note filed 3-27-95 pursuant to section 100, utle 1 , California Code of Reg- 
ulafions (Register 95, No. 13). 



Subchapter 9. Interstate Compact on the 
Placement of Children (ICPC) 



Article 1. Definitions and Conditions 

§ 35400. Definitions. 

Note-. Authority cited: Sections 1 0553 and 10554, Welfare and Institutions Code. 
Reference: Section 16100, Welfare and Institutions Code; Section 1502, Health 
and Safety Code; and Section 7900, Family Code. 

History 
1 . Editorial renumbering and printing of former section 30850 to section 35400 
filed 9-20-90 (Register 90, No. 47). 



2. Amendment filed 10-1-91 as an emergency; operative 10-1-91 (Register 92, 
No. 13). A Certificate of Compliance must be transmitted to OAL 1-29-92 or 
emergency language will be repealed by operation of law on the following day. 

3. Certificate of Compliance as to 1 0-1 -91 order transmitted to OAL 1-27-92 and 
filed 3-9-92 (Register 92, No. 18). 

4. Amendment of subsections (c)( 1 )-(2), (i)(2)-(3). (p)(3), (r)(2), (s)(2) and Note. 
repealer of subsections (p)(3)( A) and (s)( 1 ) and new (s)(l ) filed 6-9-94; opera- 
tive 6-9-94 (Register 94, No. 23). A Certificate of Compliance must be trans- 
mitted to OAL by 10-7-94 or emergency language will be repealed by opera- 
tion of law on the following day. 

5. Certificate of Compliance as to 6-9-94 order transmitted to OAL 10-7-94 and 
filed 1 1-3-94 (Register 94. No. 44). 

6. Editorial con-ection of subsections (r)(2) and (s)(2) (Register 94, No. 44). 

7. Repealer of Article I and section filed 12-29-94; operative 1-1-95 (Register 
94. No. 52). 

8. Editorial coirection of History 7 (Register 95, No. 13). 



Article 2. Relinquishment Adoptions 

§ 35401. Children Leaving California. 

(a) To initiate a home evaluation: 

( 1 ) The California sending agency shall summarize information about 
the child, complete Sections^I, II and III of the ICPC lOOA (Rev, 10/91), 
and: 

(A) Forward the following documents to the receiving state's appro- 
priate public authority: 

1. Two copies of the child summary, ICPC lOOA (Rev, 10/91), and a 
home study request; 

(i) An ICPC lOOA (Rev, 10/91) must be completed for each child, 

2. Two copies of a court order establishing the jurisdiction of the send- 
ing agency, or stating that care, custody, and control of the child have 
been given to a licensed adoption agency because the child is an orphan; 

3, Two copies ofthe AD 4333 (Rev, 6/91), Acknowledgment and Con- 
firmation of Receipt of Relinquishment Documents, establishing that the 
child is free for adoption, when a Family Code Section 7660, 7661 , 7662, 
7664, 7665, 7666, 7669, 7802, 7807, 7808, 7820, 7821, 7822, 7823, 
7824, 7825, 7826, 7827, 7828, 7829, 7890 or 7892 action has been com- 
pleted or the parent has relinquished the child to a licensed adoption 
agency. The AD 4333 (Rev. 6/91) shall be signed by a representative of 
CDSS; 

4, Two copies ofthe AD 512 (Rev, 10/90), Psychosocial and Medical 
History of Child, or equivalent form. The AD 5 12 (Rev. 10/90) shall not 
contain the birth name of the child to be adopted or the name(s) of the 
birth parent(s). The AD 512 (Rev, 10/90), or equivalent form, shall be 
signed by the child's adoption worker and the prospective adoptive par- 
ent(s) and shall be dated; 

5, Two copies of a statement indicating how the child's financial and 
medical needs will be met while in the preadoptive placement, including 
the child's eligibility for the Adoption Assistance Program (AAP); 

6, Two signed copies of a written authorization for the prospective 
adoptive parent(s) to secure medical treatment for the child pending 
adoption; 

7. Two copies of background information on the prospective adoptive 
parent(s), if available, and their relationship to the child; and 

8. Two copies of a family assessment if already submitted to the Cali- 
fornia sending agency by the adoption agency in the receiving state, 

(3) (Reserved) 

(b) To place a child in a home which has been approved in writing by 
the receiving state: 

(1) The California sending agency shall make the arrangements for 
and complete the placement directly with the adoption agency in the re- 
ceiving state, 

(2) The California sending agency shall complete: 

(A) The ICPC 100B(Rev. 10/91) and forward two copies to the appro- 
priate public authority in the receiving state; and 

(B) Two copies of all legal and other pertinent documents not pre- 
viously submitted to the receiving state's appropriate public authority, 

(c) To place a child when an approved home study by a receiving 
state's adoption agency has been previously exchanged with the Califor- 
nia sending agency: 
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(1) The California sending agency shall forward to the appropriate 
public authority in the receiving state: 

(A) Four copies of the completed ICPC lOOA (Rev. 10/91); 

1. An ICPC lOOA (Rev. 10/91) must be completed for each child. 

( B ) Two copies of the approved home study and all legal and other per- 
tinent documents not previously submitted to the receiving state. 

(3) When the placement has been approved in writing by the receiving 
state, the California sending agency shall proceed in accordance with 
Section 35401(b) above. 

(d) (Reserved) 

(e) To request continued supervision for those cases in which place- 
ment has been made in California and the child and family subsequently 
move to another party state before the adoption is final: 

(1) The California sending agency shall forward to the appropriate 
public authority in the receiving state: 

(A) Four copies of the completed ICPC lOOA (Rev. 10/91), 

1. An ICPC lOOA (Rev. 10/91) must be completed for each child. 

(B ) Two copies of the home study, child study, summary of superviso- 
ry reports, and legal and other pertinent documents. 

(2) The California sending agency shall request the receiving state's 
adoption agency to advise the family of the requirements necessary for 
completion of the adoption. 

(4) (Reserved) 

NOTE: Authority cited: Sections 1 0553 and 10554, Welfare and Institutions Code; 
Section 1530, Health and Safety Code; and Section 8621, Family Code. Refer- 
ence: Section 16100. Welfare and Institutions Code; Section 1502, Health and 
Safety Code; and Sections 7900 and 7903, Family Code. 

History 

1. Editorial renumbering and printing of former section 30853 to section 35401 
filed 9-20-90 (Register 90, No. 47). 

2. Amendment filed 10-1-91 as an emergency; operative 10-1-91 (Register 92, 
No. 13). A Certificate of Compliance must be transmitted to OAL 1-29-92 or 
emergency language will be repealed by operation of law on the following day. 

3. Certificate of Compliance as to 10-1-91 order including amendment of subsec- 
tion (b)(2)(A) transmitted to OAL 1-27-92 and filed 3-9-92 (Register 92. No. 
18). 

4. Change without regulatory effect amending subsection (a)(l)(A)3. and Note 
filed 3-27-95 pursuant to section 1 00, title 1 , California Code of Regulations 
(Register 95, No. 13). 

§ 35403. Children Entering California. 

(a) When a home evaluation request is submitted to a California re- 
ceiving agency from a sending party state: 

(1) The California receiving agency shall obtain in cooperation with 
the sending state's appropriate public authority the following docu- 
ments: 

(A) Copies of the home study request and the ICPC lOOA (Rev. 
10/91); 

(1) An ICPC lOOA (Rev. 10/91) must be completed for each child. 

(B) Copies of a court order establishing jurisdiction of the sending 
agency, or stating that care, custody, and control of the child have been 
given to a licensed adoption agency because the child is an orphan; 

(C) Copies of a court order terminating parental rights or a relinquish- 
ment of the child to an adoption agency, establishing that the child is free 
for adoption; 

(D) Copies of the AD 512 (Rev. 10/90), Psychosocial and Medical 
History of Child, or equivalent form. The AD 512 (Rev. 10/90) shall not 
contain the birth name of the child to be adopted or the name(s) of the 
birth parent(s). The AD 512 (Rev. 10/90), or equivalent form, shall be 
signed by the child's adoption worker and the prospective adoptive par- 
ent(s) and shall be dated; 

(E) Copies of a statement indicating how the child's financial and 
medical needs will be met while the child is in the preadoptive placement, 
including the child's eligibility for the Adoption Assistance Program 
(AAP); 

(F) Signed copies of a written authorization for the prospective adop- 
tive parent(s) to secure medical treatment for the child pending adoption; 

(G) Copies of background information on the prospective adoptive 
parent(s), if available, and their relationship to the child. 



(2) The California receiving agency shall complete the home study and 
forward the home study report directly to the sending state's appropriate 
public authority. 

(3) The California receiving agency shall state on the ICPC lOOA 
(Rev. 10/91) approval or disapproval of the placement based upon the 
home study, and forward the ICPC lOOA (Rev. 10/91) to the sending 
state's appropriate public authority with a copy to the sending agency. 

(b) To place a child in a home which has an approved home study by 
a California receiving agency: 

( 1 ) The California receiving agency shall make the arrangements for 
and complete the placement directly with the sending agency. 

(2) Upon completion of placement, the California receiving agency 
shall require a completed copy of the ICPC lOOB (Rev. 10/91 ) from the 
sending state's appropriate public authority. 

(c) To place a child when an approved home study by a California re- 
ceiving agency has been previously exchanged with the sending agency: 

(1) The California receiving agency shall require that the sending 
state's appropriate public authority shall submit those documents listed 
at Section 35403(a)(1)(A) through (G). 

(2) The California receiving agency shall return the approved or disap- 
proved ICPC lOOA (Rev. 10/91) to the sending state's appropriate public 
authority. 

(3) When the California receiving agency has received the ICPC 1 OOA 
(Rev. 10/91) approving placement, the agency shall proceed in accor- 
dance with Section 35403(b) above. 

(d) The California receiving agency providing supervision shall for- 
ward supervisory reports, as indicated on the ICPC lOOA (Rev. 10/91), 
directly to the sending state's appropriate public authority. 

NOTE: Authority cited: Sections 10553 and 10554, Welfare and Institutions Code; 
Section 1530, Health and Safety Code; and Section 8621, Family Code. Refer- 
ence: Section 16100, Welfare and Institutions Code; Section 1502, Health and 
Safety Code; and Sections 7901 and 7903, Family Code. 

History 

1. Editorial renumbering and printing of former section 30855 to section 35403 
filed 9-20-90 (Register 90, No. 47). 

2. Amendment filed 10-1-91 as an emergency; operative 10-1-91 (Register 92, 
No. 13). A Certificate of Compliance must be transmitted to OAL 1-29-92 or 
emergency language will be repealed by operation of law on the following day. 

3. Certificate ofCompliance as to 10-1-91 order transmitted to OAL 1-27-92 and 
filed 3-9-92 (Register 92, No. 18). 

4. Change without regulatory effect amending Note filed 3-27-95 pursuant to 
section 100, fitle 1, California Code of Regulations (Register 95, No. 13). 

Article 3. Independent Adoptions 

§ 35405. General. 

(a) The following provisions apply to the birth parent(s). 

( 1 ) Only the birth parent(s) may make adoptive placement plans for his 
or her child. 

(2) The birth parent(s) is considered the sending agency. 

(3) The birth parent(s) remains financially responsible for the child un- 
til the adoption is made final. 

NOTE: Authority cited: Sections 10553 and 10554, Welfare and Institutions Code; 
and Section 8621, Family Code. Reference: Section 16100, Welfare and Institu- 
tions Code; and Sections 8801(a) and 7901, Family Code. 

History 

1. Editorial renumbering and printing of former section 30857 to secfion 35405 
filed 9-20-90 (Register 90, No. 47). 

2. Amendment filed 10-1-91 as an emergency; operative 10-1-91 (Register 92, 
No. 13). A Certificate ofCompliance must be transmitted to OAL 1-29-92 or 
emergency language will be repealed by operation of law on the following day. 

3. Certificate ofCompliance as to 10-1-91 order transmitted to OAL 1-27-92 and 
filed 3-9-92 (Register 92, No. 18). 

4. Change without regulatory effect amending subsection (a)(1) and Note: filed 
3-27-95 pursuant to section 100, title 1, California Code of Regulafions (Regis- 
ter 95, No. 13). 

§ 35407. Children Leaving California. 

(a) The California agency [because California is the state where the 
birth parent(s) lives] shall request the birth parent(s) to submit the ICPC 
lOOA (Rev. 10/91) for forwarding to the receiving state's appropriate 
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public authority (the state where the prospective adoptive parent(s) lives) 
the following documents: 

(1 ) Four copies of the completed ICPC lOOA (Rev. 10/91). 

(A) An ICPC lOOA (Rev. 10/91) must be completed for each child. 

(2) Two copies of a family history including, but not limited to, the fol- 
lowing: 

(A) Composition of the family. 

(B) Marital status of the parents. 

(C) Age, physical appearance, religion, personality, and mental and 
physical disabilities. 

(D) School and employment history. 

(E) Reason for placement in another state. 

(F) Medical information on the child (may be submitted after birth). 

(3) Two copies of a statement by the birth parent(s) that confirms the 
plan for adoptive placement and meets the requirements of Family Code 
Sections 8539 and 8801(b). 

(4) Two copies of a statement by the birth parent(s) that indicates how 
the financial and medical needs of the child will be met while the child 
is in the preadoptive placement. 

(5) Two signed copies of a written authorization for the adoptive par- 
ent(s) to secure medical treatment for the child pending adoption. 

(b) The California agency shall notify the birth parent(s) of the receiv- 
ing slate's decision pursuant to receipt and review of the documents in 
Section 35407(a). 

(c) After the placement request has been approved in writing and the 
placement made, the California agency shall request the birth parent(s) 
to complete and forward to the appropriate public authority in the receiv- 
ing state: 

(A) Four copies of the ICPC lOOB (Rev. 10/91). 

(B) Three copies of all legal and other pertinent documents not pre- 
viously submitted to the receiving state's appropriate public authority. 

(f) If prospective adoptive parent(s) moves from California to another 
member state before an independent adoption is completed, the SDSS 
Adoptions district office or delegated California adoption agency which 
has had the responsibility for investigating the independent adoption 
shall: 

( 1 ) Send two copies of a summary of information on the child and fam- 
ily history to the receiving state's appropriate public authority, i.e., the 
state to which they are moving, indicating that four copies of the ICPC 
lOOA (Rev. 10/91) are being submitted by the birth parent(s). 

(A) The information on the child and the family history shall include, 
but is not limited to, the following: 

1. Composition of the family; 

2. Marital status of the parents; 

3. Age, physical appearance, religion, personahty, and mental and 
physical disabilities; 

4. School and employment history; 

5. Reason for placement in another state; 

6. Medical information on the child. 

(2) Request the birth parent(s) to complete and forward to the appro- 
priate authority in the receiving state: 

(A) Four copies of the ICPC lOOB (Rev. 10/91). 

(B) Three copies of all legal and other pertinent documents not pre- 
viously submitted to the receiving state's appropriate public authority. 

(3) The California agency shall sign and forward the ICPC lOOA (Rev. 

10/91) to the receiving state's appropriate public authority. 

NOTE: Authority cited: Sections 1 0553 and 10554, Welfare and Institutions Code; 
and Section 8621, Family Code. Reference: Section 16100, Welfare and Institu- 
tions Code; and Sections 8801 and 7900, Family Code. 

History 

1. Editorial renumbering and printing of former section 30858 to section 35407 
filed 9-20-90 (Register 90, No. 47). 

2. Amendment filed 10-1-91 as an emergency; operative 10-1-91 (Register 92, 
No. 13). A Certificate of Compliance must be transmitted to OAL 1-29-92 or 
emergency language will be repealed by operation of law on the following day. 

3. Certificate ofCompliance as to 10-1-91 order transmitted to OAL 1-27-92 and 
filed 3-9-92 (Register 92, No. 18). 



4. Change without regulatory effect amending subsection (a)(3) and NoTi; filed 
3-27-95 pursuant to section 1 00, title 1 , California Code of Regulations ( Regis- 
ter 95, No. 13). 

§ 35409. Children Entering California. 

(a) The California agency shall request the birth parent(s) to furnish 
the following information through the appropriate public authority in the 
sending state to the California agency: 

(1) Copies of the completed ICPC lOOA (Rev. 10/91). 

(A) An ICPC lOOA (Rev. 10/91) must be completed for each child. 

(2) Copies of a family history including, but not limited to, the follow- 
ing: 

(A) Composition of the family. 

(B) Marital status of the parents. 

(C) Age, physical appearance, religion, personality, and mental and 
physical disabilities. 

(D) School and employment history. 

(E) Reason for placement in another state. 

(F) Medical information on the child (may be submitted after birth). 

(3) Copies of a statement by the birth parent(s) that confirms the plan 
for adoptive placement and meets the requirements of Family Code Sec- 
tions 8539 and 8801(b). 

(4) Copies of a statement that indicates how the financial and medical 
needs of the child will be met while the child is in the preadoptive place- 
ment. 

(5) Signed copies of a written authorization for the prospective adop- 
tive parent(s) to secure medical treatment for the child. 

(b) Before a child is permitted to enter California, the prospective 
adoptive parent(s) must: 

(1) Have a preplacement interview completed by a CDSS Adoptions 
district office or an adoption agency delegated responsibility by the 
CDSS for making studies and reports to the court on independent adop- 
tions. 

(A) If the child is unborn and placement is planned shortly after birth, 
the California agency shall be notified of the proposed placement at least 
30 days prior to the expected birth to allow time for the preplacement in- 
terview regardless of whether the place of expected birth is within Cali- 
fornia. 

(c) Upon receipt of the information required in (a) above and comple- 
tion of the preplacement interview: 

(1) The California agency shall approve or deny on the ICPC lOOA 
(Rev .10/91) the request for placement and return it to the sending agency 
and the sending state's appropriate public authority. 

(2) The prospective adoptive parent(s) shall be notified of the decision 
by the California agency. 

(3) The CaHfomia agency shall request the birth parent(s) to complete 
and send through the appropriate public authority in the sending state to 
the California agency: 

(A) Copies of the ICPC lOOB (Rev. 10/91). 

(B) Copies of all legal and other pertinent documents not previously 
submitted to the receiving state's appropriate public authority. 

NOTE: Authority cited: Sections 10553 and 10554, Welfare and Insfitutions Code; 
and Section 8621, Family Code. Reference: Section 16100, Welfare and Institu- 
tions Code; and Sections 7901, 7903 and 8801, Family Code. 

History 

1. Editorial renumbering and printing of former section 30859 to section 35409 
filed 9-20-90 (Register 90, No. 47). 

2. Amendment filed 10-1-91 as an emergency; operative 10-1-91 (Register 92, 
No. 13). A Certificate ofCompliance must be transmitted to OAL 1-29-92 or 
emergency language will be repealed by operation of law on the following day. 

3 . Certificate of Compliance as to 1 0- 1 -9 1 order transmitted to OAL 1 -27-92 and 
filed 3-9-92 (Register 92, No. 18). 

4. Amendment of subsecdons (b)( 1 )-(b)( 1 )(A) and Note filed 6-9-94 as an emer- 
gency; operative 6-9-94 (Register 94, No. 23). A Certificate of Compliance 
must be transmitted to OAL by 10-7-94 or emergency language will be re- 
pealed by operation of law on the following day. 

5. Certificate ofCompliance as to 6-9-94 order transmitted to OAL 10-7-94 and 
filed 1 1-3-94 (Register 94, No. 44). 

6. Editorial correcfion of subsection (b)(1) (Register 94, No. 44). 

7. Change without regulatory effect amending subsecdons (a)(3) and (b)-(b)(l), 
repeaUng subsections (b)(2) and (b)(2)(B) and amending Note filed 3-27-95 



Page 260.42 



Register 99, No. 19; 5-7-99 



Title 22 



Department of Social Services — Department of Health Services 



§ 40108 



pursuant to section 1 00, title 1 , California Code of Regulations (Register 95, No. 

13). 



Chapter 4. Minimum Standards for 
Facilities for Children* 



^Regulations regarding Foster Family Homes will become pail of T. 22, Div. 
6, Ch. 6 in a subsequent register. Standards for Family Day Care Facilities are 
adopted in T. 22, Div. 6. Ch. 7 in Register 78, No. 43. 

Subchapter 2. Day Nurseries 

NOTE: Authority cited: Section 1530, Health and Safety Code. Reference: Sec- 
tions 1501, 1502, 1503, 1505, 1507, 1508, 1509, 1510, 151 1, 1513, 1520, 1522. 
1523, 1524, 1525, 1526, 1527, 1528, 1529, 1530, 1531, 1533, 1534, 1541, 1543, 
and 1550, Health and Safety Code. 

History 

1. Repealer of Subchapter 3 (Sections 31325-31491, not consecutive) filed 
8-1-75; effective thirtieth day thereafter (Register 75, No. 31). 

2. Repealer of Subchapter 4 (Sections 31751-31957, not consecutive) filed 
8-1-75; effective thirtieth day thereafter (Register 75, No. 31). 

3. Repealer of Chapter 4, Subchapters 1 and 2 (Sections 31001-31323. not consec- 
utive) filed 10-27-78; effective thirtieth day thereafter (Register 78, No. 43). 
For prior history, see Registers 72, No. 21; 75, No. 31. 

4. Editorial correction of history notes (Register 78, No. 45). 

5. New Subchapter 2 (Sections 31 191-31323, not consecutive) filed 1 1-24-78 as 
an emergency; designated effective 1 1-26-78. Certificate of Compliance in- 
cluded (Register 78, No. 47). 

6. *RepeaIer of Subchapter 2 (Articles 1-6, Sections 31 191-31323. not consecu- 
tive) filed 10-7-83; designated effective 1-1-84 (Register 83, No. 42). For 
prior history, see Register 80, Nos. 1 1 and 19. 

* The reorganization of Subchapter 2 into Division 6, Chapter 2, is printed as a re- 
pealer for clarity. 



Chapter 5. Minimum Standards for 
Residential Care Homes for Adults 

History 
1. Repealer of Chapter 5 (Sections 32001-32103, not consecudve) filed 8-1-75; 
effecdve thirtieth day thereafter (Register 75, No. 31). 



Chapter 6. Continuing Care Agreements 

History 
1. Repealer of Chapter 6 (Sections 33001-33293, not consecufive) filed 8-1-75; 
effecdve thirtieth day thereafter (Register 75, No. 31). For prior history, see 
Register 74, No. 6. 



Subdivision 6. Preventive Medical Services 

(Originally filed 4-1 1-77) 



Chapter 1. California Health Services 
Corps 



Article 1. Definitions 

§40101. Corps. 

"Corps" means the California Health Services Corps. 
Note: Authority cited for Chapter 1, Secdons 102 and 208, Health and Safety 
Code. Reference: Secdons 1 185-1 188.7, Chapter 1 196, Part 4, Division 1, Health 
and Safety Code. 

History 

1. New Chapter 1 (Secdons 40101^0152, not consecudve) filed 4-11-77 as an 
emergency; effective upon filing (Register 77, No. 16). 

2. Certificate of Compliance filed 8-5-77 (Register 77, No. 32). 

§40103. Department. 

"Department" means the State Department of Health Services. 



NOTE; Authority cited: Sections 102 and 208, Health and Safety Code. Reference: 
Chapter 1252, Statutes of 1977. 

History 

1 . Amendment filed 6-30-78 as an emergency; designated effective at 1 1 :59 p.m. 
on 6-30-78 (Register 78. No. 26). 

2. Certificate of Compliance transinitted to OAH 10-27-78; filed 10-31-78 (Reg- 
ister 78, No. 44). 

§ 40105. Designated Areas. 

"Designated areas" means areas designated pursuant to Section 
1 188.4, Part 4, Division 1, of the Health and Safety Code as rural areas 
with unmet priority need for medical services. 

§40106. Director. 

"Director" means the Director of Health Services. 
NOTE: Authority cited: Sections 102 and 208, Health and Safety Code. Reference: 
Chapter 1252, Statutes of 1977. 

History 

1 . Amendment filed 6-30-78 as an emergency; desisnated effective at 1 1 :59 p.m. 
on 6-30-78 (Register 78, No. 26). 

2. Certificate of CompHance transmitted to OAH 10-27-78; filed 10-31-78 (Reg- 
ister 78, No. 44). 

§40107. Provider. 

"Provider" for the purpose of Section 401 15 means an individual: 

(a) Who is a direct provider of health care (including a physician, den- 
tist, pharmacist, nurse, podiatrist or physician' s assistant) in that the indi- 
vidual's primary current activity is the provision of health care to individ- 
uals or the administradon of health facilities or institutions (including 
hospitals, long-term care facilities, outpatient facilities and health main- 
tenance organizations) in which such care is provided and, when required 
by state law, the individual has received professional training in the pro- 
vision of such care or in such administration and is hcensed or certified 
for such provision or administration or; 

(b) Who is an indirect provider in that the individual: 

( 1 ) Holds a fiduciary position in, or has a fiduciary interest in, any enti- 
ty described in subclause (B) or (D) of clause (2); 

(2) Receives (either directly or through his/her spouse) more than 1/10 
of his/her gross annual income from any one or combinadon of the fol- 
lowing: 

(A) Fees or other compensation for research into or instruction in the 
provision of health care, 

(B) Entities engaged in the provision of health care or in such research 
or instruction, 

(C) Producing or supplying drugs or other articles for individuals or 
entities for use in the provision of or in research into or instruction in the 
provision of health care, 

(D) Entities engaged in producing drugs or such other articles. 

(3) Is a member of the immediate family of an individual who is a di- 
rect or indirect provider as described in (a) or (b) or; 

(4) Is engaged in insuring any policy or contract of individual or group 
health insurance or hospital or medical benefits. 

History 
1. Amendment of subsection (a) and (b)(3) filed 12-9-77; effecdve thirtieth day 
thereafter (Register 77, No. 50). 

§40108. Rural. 

A rural area is: (a) a County Census Division or aggregate of County 
Census Divisions with a density of less than 250 persons per square mile 
according to the latest decennial census conducted by the U. S. Bureau 
of Census, and in which the principal city has a population of no more 
than 20,000 persons according to said census, or; 

(b) An area designated by the Health Manpower Commission as a rural 
area with unmet priority needs for medical service as specified in Section 
1 188.4 of the Health and Safety Code. 

History 
1. Amendment of subsection (b) filed 12-9-77; effective thirtieth day thereafter 

(Register 77, No. 50). 
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§40109. Site. 

"Site" means a clinic, facility or geographic area to which corps per- 
sonnel are assigned. 

Article 2. Eligibility 

§40111. Applicant. 

(a) Any of the following may apply for assignment of corps personnel 
for the provision of health care services in underserved rural areas: 

( 1 ) A nonprofit clinic as defined in Health and Safety Code Section 
1203, or licensed health facility. 

(2) A licensed health provider or group of licensed providers. 

(3) A county health project or facility. 

(4) A project or facility sponsored by state or federal funds. 

(5) A nonprofit community or consumer corporation. 

(6) A charter city. 

(7) A Board of Supervisors. 

(b) An applicant nonprofit clinic or nonprofit licensed health facility 
shall be incorporated under the laws of the State of California. 

(c) In those cases where a county has contracted for the provision of 
medical services with a private corporation not otherwise eligible under 
this article, the applicant shall be the county and any Corps personnel as- 
signed shall be assigned to the county. 

(d) Each applicant shall either: 

(1) Demonstrate the ability to deliver the proposed services with the 
assignment of the requested Corps personnel, based on: 

(A) Adequate and appropriate health personnel; 

(B) Sufficient operating capital; 

(C) Adequate and appropriate management systems and personnel; or, 

(2) If the applicant is newly formed or has not been previously engaged 
in the delivery of health care services, adequately describe appropriate 
methods for providing for the criteria listed above. 



History 

1. Amendment of subsections (a) and (d)(1)(B) filed 12-9-77; effective thirtieth 
day thereafter (Register 77, No. 30). 

§ 401 12. Direct Assignment. 

The State may assign Corps personnel directly to rural areas with an 
unmet need for medical services. The Department shall consider requests 
for personnel from groups or agencies in such areas. 

§ 401 1 3. Designation of Areas. 

Geographical rural areas within California where unmet priority need 
for health care services exists shall be designated by the Health Manpow- 
er Pohcy Commission which shall publish criteria for designation within 
all rural areas. Review and reconsideration of designated areas and publi- 
cation of results shall occur at least annually. The Health Manpower 
Policy Commission shall make provisions for individual rural areas to 
petition for designation. 

§ 401 1 5. Advisory Committee. 

(a) Each applicant shall form an advisory committee for the site. The 
advisory committee shall participate in all of the following: 

( 1 ) Planning services and personnel needed. 

(2) Selecting Corps personnel to be assigned to the site. 

(3) Planning and reviewing the budget for the site. 

(4) Evaluating the effectiveness of the site and assigned Corps person- 
nel. 

(5) Proposing changes in the site and in the number and type of Corps 
personnel assigned. 

(6) Developing a written plan for continuation of services after the as- 
signment period of Corps personnel has ended, with self-sufficiency as 
a goal. 

(b) Members of the advisory committee shall be drawn from the area 
to be served and shall be representative of underserved rural target popu- 
lations, such as native Americans, senior citizens, Medi-Cal recipients, 
isolated rural residents, and agricultural and forestry workers. At least 50 
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percent of the members shall not have been a provider of health care with- 
in the 1 2-month period immediately preceding appointment. 

(c) The project advisory committee shall have at least five members, 
none of whom shall serve more than four years. At least twenty-five per- 
cent of the membership of the committee shall change at each election. 
Members of the Project Agency Board of Directors may be members of 
the advisory committee but shall not constitute more than one-third of 
the committee membership. 

(d) The advisory committee shall meet at least quarterly, prepare and 
maintain minutes of meetings, appoint subcommittees as needed and 
elect its own chairperson and other officers. 

§40116. Duplication. 

No funds provided by this part shall: 

(a) Duplicate or replace any commitment made by the Federal govern- 
ment. 

(b) Duplicate or replace county obligation to provide health care ser- 
vices. 

(c) Be provided for types of services for which rural people are eligible 
under other programs and for which funds are available, including, but 
not limited to the following types of service: 

(1) Family planning. 

(2) Supplemental Feeding Program for Women, Infants and Children 
(WIC). 

(3) Alcoholism and substance abuse. 

(4) Hospitalizadon other than for emergency services. 

(5) Maternal and Child Health. 

(6) Crippled Children's Services. 

(7) Community Mental Health Services Program. 

(8) Regional Centers for the Developmentally Disabled. 

Article 3. Application 



(e) Health indicators or descriptions of health characteristics for the 
population to be served which demonstrate that the lack of services has 
had a significant detrimental effect on the population's health. 

History 

1. Amendment filed 12-9-77; effective thiilieth day thereafter (Register 77, No. 
50). 

§ 40123. Required Services. 

Each applicafion shall include objecuves that, when accomplished, 
would fulfill the specific needs of the service area. These objectives shall 
be expressed in terms which can be measured; which relate to the allevi- 
ation of the need as stated in Secfion 40122, and which will allow as.ses- 
sment of the improvement in health of the populafion served by the proj- 
ect. 

§40125. Coordination. 

Each application shall show evidence of coordination between the site 
and local health providers and services including preventive, emergency 
medical, and disaster services. 

§40127. Recommendations. 

Each application shall contain a letter of review and recommendation 
from the local health officer based on the Health Systems Plan and Annu- 
al Implementafion Plan as required by PL 93-641, or evidence that the 
health officer received a copy of the applicafion and did not respond with- 
in 30 days. 

§ 40131. Technical Assistance. 

Upon request the Department may provide technical assistance for the 
development of an applicafion for assignment of Corps personnel and for 
implemenfing and managing programs where Corps personnel are as- 
signed. Such technical assistance may be through the provision of the ser- 
vices of physicians, denfists, nurses and other allied health professionals 
and of other professionals such as lawyers and accountants. 



§40117. Submission. 

Each applicafion for assignment of Corps personnel shall be submitted 
to the Director at such time and in such form and manner as the Director 
may require. 

§40119. Authority. 

(a) Each applicafion for assignment of Corps personnel shall be pre- 
pared and signed by the applicant or by a person authorized to act for the 
applicant and to assume on behalf of the applicant any obligafions im- 
posed by law, by these regulations, or by contract. 

(b) Nonprofit agency applicants shall submit a copy of arficles of in- 
corporation and minutes of board meefings authorizing applicafion. The 
name, address and length of time in office of each board member shall 
be included. 

(c) Public agency applicants shall submit a copy of the resolufion of 
the governing body authorizing the applicafion. 

§ 401 21 . Geographic Area. 

Each applicafion shall define the boundaries of the geographic area to 
be served by each site. 

§40122. Needs. 

Each applicant shall demonstrate the need for health services in the 
geographic area defined based on criteria including but not limited to: (a) 
The number of individuals whose unmet needs for medical services 
would be serviced by the site, 

(b) The unavailability and inaccessibility of the requested resources in 
the area to be served, 

(c) The restrictive costs of receiving or providing health services in the 
area to be served, 

(d) Isolafion of the area to be served, and 



Article 4. Personnel 

§ 40133. Types of Personnel. 

The California Health Service Corps shall consist of: 

(a) Physicians or Surgeons. A physician or surgeon shall be licensed 
as a physician or surgeon by the California State Board of Medical Quali- 
ty Assurance or by the Board of Osteopathic Examiners. 

(b) Denfists. A denfist shall be licensed to pracfice dentistry by the Cal- 
ifornia State Board of Dental Examiners. 

(c) Optometrists. An optometrist shall be licensed to pracfice optome- 
try by the California State Board of Optometry. 

(d) Nurse Pracfifioners. A nurse pracfitioner shall be licensed to prac- 
fice nursing by the California State Board of Registered Nursing and shall 
possess a valid California driver's license. In addition: 

( 1 ) A Nurse Practifioner I shall possess a baccalaureate degree in nurs- 
ing from an accredited college or university and shall have completed an 
educafional program preparing nurse pracfifioners for primary care 
which is affiliated with a school of medicine or a school of nursing or ac- 
credited by the Nafional League for Nursing. A Nurse Pracfitioner I shall 
have two years of public health nursing experience or nursing experience 
in a community setfing including direct pafient care. A master's degree 
in nursing may be subsfituted for one year of the required experience. Ad- 
ditional experience may be subsfituted for up to two years of the required 
general education on a year-for-year basis. 

(2) A Nurse Practifioner II shall meet all of the qualificafions for Nurse 
Pracfifioner I and shall have an addifional year of public health nursing 
experience or nursing experience in a community setting including direct 
pafient care. 

(e) Physician Assistants. A physician assistant shall be certified under 
Chapter 7.7, Division 2, of the Business and Professions Code. 

(0 Registered Nurses. A registered nurse shall be licensed to pracfice 
nursing by the California State Board of Registered Nursing. 
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(g) Dental Hygienists. A dental hygienist shall be certified by the Cah- 
fornia State Board of Dental Examiners. 

(h) Dental Assistants. A dental assistant shall be supervised by a den- 
tist licensed by the California State Board of Dental Examiners. 

(i) Health Educators. 

( 1 ) A health educator shall possess a master's degree with a specializa- 
tion in public health education from an accredited school of public health. 

(2) A health educator associate shall hold a bachelor' s degree or higher 
with specialization in public or community health education awarded 
upon completion of an accredited program of study. 

(j) Nutritionists. A nutritionist is a dietitian who holds a master's de- 
gree in nutrition or public health nutrition or who has two years of experi- 
ence performing the duties of a nutritionist in a public health agency or 
a nutrition clinic. 

(k) Dietitians. A dietitian shall be registered by the American Dietetic 
Association and have a specialty in community dietetics. 

(1) Health Aides. A health aide shall be a person certified as a health 
aide or enrolled in an established education program leading to certifica- 
tion. 

(m) Nutrition Aides. A nutrition aide shall be a person trained and su- 
pervised by nutrition professionals. 

(n) Other Personnel. Other classes of health personnel needed to meet 
the purposes of the program shall be approved by the Director. 

History 
1 . Amendment of subsections (a), (1) and (j) filed 12-9-77; effective thirtieth day 

thereafter (Register 77, No. 50). 

§ 401 35. Salary Schedules. 

Personnel under contract to the Corps shall be paid at state civil service 
rates in the appropriate class, as follows: 

(a) Physicians and Surgeons. A physician and surgeon shall be paid in 
accordance with the class "Physician and Surgeon," class code number 
7551. 

(b) Dentists. A dentist shall be paid in accordance with the class "Den- 
tist," class code number 7831. 

(c) Optometrists. An optometrist shall be paid in accordance with the 
class "Consulting Optometrist 1," class code number 7970, or "Consult- 
ing Optometrist II," class code number 7969. 

(d) Nurse Practitioners. A Nurse Practitioner I shall be paid in accor- 
dance with the class "Public Health Nurse II," class code number 8210. 
A Nurse Practitioner II shall be paid in accordance with the class "Public 
Health Nurse IV," class code number 8211. Any subsequently estab- 
lished classes designed for nurse practitioners will take precedence. 

(e) Physician Assistants. Physician assistants shall be paid in accor- 
dance with the class "Registered Nurse III," class code number 8161 or 
with a subsequently established class designed for physician assistants. 

(f) Registered Nurses. A registered nurse shall be paid in accordance 
with the class "Registered Nurse II," class code number 8164, "Regis- 
tered Nurse III," class code number 8161 , "Public Health Nurse I," class 
code number 8213 or "Public Health Nurse II," class code number 8210. 

(g) Dental Hygienists. A dental hygienist shall be paid in accordance 
with the class "Dental Hygienist," class code number 8128, or "Dental 
Hygienist Consultant," class code number 8387. 

(h) Dental Assistants. A dental assistant shall be paid in accordance 
with the class "Dental Assistant," class code number 7911. 

(i) Health Educators. 

( 1 ) A health educator shall be paid in accordance with the class "Health 
Education Consultant I," class code number 8333, or "Health Education 
Consultant II," class code number 833 1 . (2) A health education associate 
shaJI be paid in accordance with the "Health Program Technician I," class 
code number 8342. 

(j) Nutritionists. A nutritionist shall be paid in accordance with the 
class "Public Health Nutrition Consultant I," class code number 21 63, or 
"Public Health Nutrition Consultant II," class code number 2162. 

(k) Dietitians. A dietitian shall be paid in accordance with the class 
"Dietitian," class code number 2167. 



(1) Health Aides. A health aide shall be paid in accordance with the 
class "Pubhc Health Assistant I," class code number 8346, or "Public 
Health Assistant 11"," class code number 8345. 

(m) Nutrition Aides. A nutrition aide shall be paid in accordance with 
the class "Pubhc Health Assistant I." class code number 8346, or "Public 
Health Assistant II," class code number 8345. 

(n) Other Personnel. Other personnel approved by the Director shall 
be paid in accordance with state civil service classes that most approxi- 
mate the duties of those personnel. 

(o) Where Corps personnel are assigned to sites that are very remote 
or to sites that require an exceptionally high degree of responsibility, the 
Director may add salary and benefit incentives. 

History 
1. Amendment of subsection (i) filed 12-9-77; effective thirtieth day thereafter 

(Register 77, No. 50). 

§40137. Conditions of Employment. 

(a) Corps personnel shall be assigned to approved sites for periods of 
time to be determined by the Director. 

(b) In no case shall Corps personnel engage in health care related acti- 
vities outside of assigned working hours except as agreed between the 
Corps member and the site, with approval by the Department. 

(c) Contracts and agreements between the Department and Corps per- 
sonnel or the Department and the sites shall provide for periodic reports 
and evaluations of Corps personnel and for personnel grievance proce- 
dures. 

§ 40139. Benefits and Additional Provisions. 

(a) All Corps personnel shall receive current state civil service em- 
ployee benefits or their monetary equivalent in addition to base salary. 

(b) All Corps personnel shall benefit from state employee holidays or 
equivalent time off as agreed to with the site. 

(c) All Corps personnel shall receive vacation time at the accrual rate 
of 5/6 days per month during the first three years of employment and at 
current state rates thereafter. 

(d) All Corps personnel shall receive sick leave at the accrual rate of 
one day per month. 

(e) All Corps personnel shall be eligible to use up to five days per year 
for continuing education. 

Article 5. Charges and Reimbursements 

§40141. Charges. 

(a) The applicant shall bill all third-party carriers including Medi-Cal, 
Medicare and private insurance carriers and shall facilitate participation 
in such insurance programs for all eligible persons. 

(b) Charges for services by Corps personnel shall be set at a rate de- 
signed to recover the cost of services. Each person receiving services 
from assigned Corps personnel and not covered by a third-party carrier 
shall be charged according to a sliding fee schedule based on ability to 
pay. No person shall be refused needed service because of inability to 
pay. The schedule of charges for each site shall be subject to approval by 
the Department. Preadmission cash deposits shall not be required. 

History 
1. Amendment of subsection (b) filed 12-9-77; effective thirtieth day thereafter 
(Register 77, No. 50). 

§40143. Reimbursement. 

All reimbursement for the services of Corps personnel shall be dis- 
persed by either of the following methods as agreed upon by the Director 
and the site: 

(a) The site may return reimbursements to the Department for up to the 
Department's actual costs. 

(b) The funds may be expended by the site for authorized support ex- 
penses. All authorized support expenses shall be detailed in a budget ap- 
proved by the Director. The Director may set ceilings on any individual 
expense item or group of items. Authorized support expenses may in- 
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elude support personnel salaries, operating expenses, administrative 
costs, and costs of medical and dental supplies and equipment. 

§40145. Reports. 

Each contract shall require the applicant to provide written reports to 
the Department detailing data to evaluate the services provided, and in- 
cluding measurement of the extent to which the applicant's objectives 
stated pursuant to Section 40 1 23 were accomplished and the health of the 
population served by the project was affected, and detailing all billings 
and revenue collected. The Director shall have complete access to all fis- 
cal records and audits of the project and to such records as may indicate 
the quality of care being provided. 

Article 6. Recipient Rights 

§40147. Nondiscrimination. 

No person shall be excluded from participation in, be denied the bene- 
fits of, or be subjected to discrimination in any Corps site on the basis of 
race, color, national origin, age. sex, creed or marital status or on the basis 
of physical or mental disability unless medically indicated. 

History 
1. Amendment filed 12-9-77; effective thirtieth day thereafter (Register 77, No. 

50). 

§40149. Confidentiality. 

(a) All files and information pertaining to a person received the ser- 
vices of any Corps member shall be held confidential and shall not be di- 
vulged without the written consent of the individual or his/her authorized 
representative (or the parent or guardian, in the case of a minor), except 
as may be necessary to provide emergency services to the individual, to 
file a claim for benefits on behalf of the individual, as required by the De- 
partment to administer this program, or as otherwise required by law. In- 
formation may be disclosed in summary, statistical or other form which 
does not identify the particular individual. 

(b) Notwithstanding, any patient shall have the right to access to his/ 
her own file, except when contravening to the provisions of Section 5328 
of the Welfare and Institutions Code. This shall not apply retroactively 
to records established prior to funding under this program nor to records 
from other facilities or institutions. 

History 
1. Amendment of subsection (a) filed 12-9-77; effective thirtieth day thereafter 
(Register 77, No. 50). 

§ 401 51 . Right to Be Informed. 

(a) Prior to receiving treatment, each project shall inform each patient 
of all known risks, benefits and alternatives to any and all treatment. Each 
patient shall sign an affirmation that his/her right to be informed of all 
known risks, benefits and alternatives to any and all proposed treatment 
has been explained in his/her native language, and that he/she under- 
stands this right. This requirement may be waived in the case of emergen- 
cies, that is, treatment which if delayed could immediately jeopardize the 
life of the person involved or could immediately result in a severe physi- 
cal disability. 

(b) In the case of minors, the right to be informed affirmafion shall be 
signed by parent or guardian except in those cases specifically exempted 
by law. 

(c) No recipient shall be denied site health care benefits for failure to 
accept any offered treatment. 

History 
1. Amendment of subsection (a) filed 12-9-77; effective thirtieth day thereafter 
(Register 77, No. 50). 

§40152. Recipient Grievance. 

Each site shall provide for a grievance procedure for recipients of 
health care. The advisory committee shall review each grievance and the 
action taken on each grievance. Any recipient who is dissatisfied with the 
action of the advisory committee may appeal the grievance to the Depart- 
ment. Recipients may petition directly to the Department if they choose 



not to go through the project grievance procedures. The project shall 
make provisions to inform all recipients of the grievance procedure. 

History 
1 . Amendment filed 12-9-77; effective thirtieth day thereafter (Register 77, No. 
50). 



Chapter 2. Rural (Health Services 
Development Projects 



Article 1. Definitions 

§40201. Agency. 

"Agency" means a private, nonprofit corporation formed for the pro- 
vision of health or welfare services or a public agency or a group identi- 
fied in Section 1 187.1 of the Health and Safety Code. 
NOTE: Authority cited for Chapter 2 (Sections 40201-40245, not consecutive): 
Sections 102 and 208, Health and Safety Code. Reference: Sections 1 185-1 1 88.7, 
Chapter 1 196, Part 4, Division 1, Health and Safety Code. 

History 

1. New Chapter 2 (Sections 40201-40245, not consecutive) filed 4-11-77 as an 
emergency; effective upon filing (Register 77, No. 16). 

2. Certificate of Compliance filed 8-5-77 (Register 77, No. 32). 

§ 40203. Consumer. 

"Consumer," for the purposes of participation in the project advisory 
committee, as set forth in Section 1 187.7 of the Health and Safety Code, 
means a person who resides in and is a recipient of health services in the 
project area and who has not been a provider of health care as defined by 
Section 40210 within the twelve months preceding appointment to the 
project advisory committee. Appointment to a project advisory commit- 
tee shall not alter consumer status. 

"Department" means the State Department of Health Services. 
NOTE: Authority cited: Sections 102 and 208, Health and Safety Code. Reference: 
Chapter 1252, Statutes of 1977. 

History 

1. Amendment filed 6-30-78 as an emergency; designated effecfive 11:59 p.m. 
on 6-30-78 (Register 78, No. 26). 

2. Certificate of Compliance transmitted to OAH 10-27-78; filed 10-31-78 (Reg- 
ister 78, No. 44). 

§ 40207. Director. 

"Director" means the Director of Health Services. 
Note: Authority cited: Sections 102 and 208, Health and Safety Code. Reference: 
Chapter 1252, Statutes of 1977. 

History 

1. Amendment filed 6-30-78 as an emergency; designated effecfive 1 1:59 p.m. 
on 6-30-78 (Register 78, No. 26). 

2. Certificate of Compliance transmitted to OAH 10-27-78; filed 10-31-78 (Reg- 
ister 78, No. 44). 

§ 40208. Health Care Services. 

"Health care services" means any of those services listed as elements 
in Section 1 187.5 of the Health and Safety Code. 

§ 40209. Health Services Development Project. 

"Health Services Development Project" means any project receiving 
funds from the Department for purposes of demonstrating or testing ef- 
fective ways of providing health care services in underserved rural areas. 

§40210. Provider. 

"Provider" means an individual: 

(a) Who is a direct provider of health care (including a physician, den- 
tist, nurse, podiatrist or physician's assistant) in that the individual's pri- 
mary current activity is the provision of health care to individuals or the 
administration of health facilities or institutions (including hospitals, 
long-term care facilities, out-patient facilities and health maintenance 
organizations) in which such care is provided and, when required by state 
law, the individual has received professional training in the provision of 
such care or in such administration and is licensed or certified for such 
provision or administration or; 
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(b) Who is an indirect provider in that the individual: 

( 1 ) Holds a fiduciary position in, or has a fiduciary interest in, any enti- 
ty described in subclause (B) or (D) of clause (2); 

(2) Receives (either directly or through his/her spouse) more than 1/10 
of his/her gross annual income from any one or combination of the fol- 
lowing: 

(A) Fees or other compensation for research into or instruction in the 
provision of health care. 

(B) Entities engaged in the provision of health care or in such research 
or instruction. 

(C) Producing or supplying drugs or other articles for use in the provi- 
sion of or in research into or instruction in the provision of health care. 

(D) Entities engaged in producing drugs or such other articles. 

(3) Is a member of the immediate family of an individual described in 
(a) or (b) or; 

(4) Is engaged in insuring any policy or contract of individual or group 
health insurance or hospital or medical benefits. 

History 

1. Amendment of subsections (a) and (b)(3) filed 12-9-77; effective thirtieth day 
thereafter (Register 77, No. 50). 



§40211. Rural. 

A rural area is: 

(a) a County Census Division or aggregate of County Census Divi- 
sions with a density of less than 250 persons per square mile according 
to the latest decennial census conducted by the U.S. Bureau of Census, 
and in which the principal city has a population of no more than 20,000 
persons according to said census. 

(b) An area designated by the Health Manpower Commission as a rural 
area with unmet priority needs for medical service as specified in Section 
1 188.4 of the Health and Safety Code. 

History 

1. Amendment of subsection (b) filed 12-9-77; effective thirtieth day thereafter 
(Register 77, No. 50). 



Article 2. Applicants 



§40213. Applicant. 

Any agency may apply for assistance for the provision of health care 
services in underserved rural areas. Any existing applicant agency shall 
have the demonstrated ability to provide health services to medically un- 
derserved rural areas and rural populations based on: 

(a) Adequate and appropriate health personnel. 

(b) Sufficient operating expenses. 

(c) Adequate and appropriate management systems and personnel. 
Newly formed applicant agencies shall adequately describe appropri- 
ate methods for providing for the criteria identified above. 

§40215. Advisory Committee. 

(a) Each applicant shall form an advisory committee for the project 
separate from the policy board as set forth in Section 1 1 87.7 of the Health 
and Safety Code. 

(b) The project advisory committee shall have at least five members, 
none of whom shall serve more than four years. At least twenty-five per- 
cent of the membership of the committees shall change at each election. 
Members of the Project Agency Board of Directors may be members of 
the advisory committee but shall not constitute more than one-third of 
the committee membership. At least 50 percent of the members shall be 
consumers. 

(c) The committee shall meet at least quarterly, prepare and maintain 
minutes of meetings, appoint subcommittees as needed, elect its own 
chairperson and other officers. 



Article 3. Types of Assistance 

§40217. Types of Assistance. 

Pursuant to Division 1, Part 4, commencing with Section 1 185 of the 
Health and Safety Code, the Department may provide the following types 
of assistance: 

(a) Financial assistance in the form of a grant or loan provided under 
contract for the provision of specified health services and support as well 
as for equipment, minor capital outlay such as additions to existing stmc- 
tures or mobile units, minor renovations of buildings, start-up funds for 
services, or other uses determined appropriate by the Director. 

(b) Technical assistance for the development or implementation of a 
grant proposal or in the management or provision of services for the proj- 
ect, through the provision of the services of physicians, dentists, nurses 
and other allied health professionals and of other professionals such as 
lawyers and accountants. 

§40219. Duplication. 

No funds provided by this part shall: 

(a) Duplicate or replace any commitment made by the Federal Govern- 
ment. 

(b) Duplicate or replace county obligations to provide health care ser- 
vices. 

(c) Be provided for types of services for which rural people are eligible 
under other programs and for which funds are available, including, but 
not limited to the following types of service: 

( 1 ) Family planning. 

(2) Supplemental Feeding Program for Women, Infants and Children 
(WIC). 

(3) Alcoholism and substance abuse. 

(4) Hospitalization other than for emergency services. 

(5) Maternal and Child Health. 

(6) Crippled Children's Services. 

(7) Community Mental Health Services Program. 

(8) Regional Centers for the Developmentally Disabled. 

§ 40221 . State Responsibility. 

Neither the approval of any project nor any financial assistance shall 
commit the State of California in any way to make any addition, supple- 
ment or continuation of another financial assistance award with respect 
to any approved project or portion thereof. 

Article 4. Application for Financial 
Assistance 

§ 40223. Submission. 

Each application for financial assistance shall be submitted to the Di- 
rector at such time and in such form and manner as the Director may pre- 
scribe. 

§ 40225. Authority. 

(a) Each application for financial assistance shall be prepared and 
signed by the applicant or a person authorized to act for the applicant and 
to assume on behalf of the applicant any obligations imposed by law, by 
these regulations or by contract. 

(b) Nonprofit agency applicants shall submit a copy of articles of in- 
corporation and minutes of board meetings authorizing application. The 
name, address, and length of time in office of each board member shall 
be included. 

(c) Public agency applicants shall submit a copy of the resolution of 
the governing body authorizing the application. 

§ 40227. Geographic Area. 

Each application shall define the boundaries of the geographic area to 
be served by each site. 
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§ 40228. Needs. 

Each applicant shall demonstrate the need for health services in the 
geographic area defined based on criteria including but not limited to: 

(a) The number of individuals whose unmet needs for medical services 
would be serviced by the site. 

(b) The unavailability and inaccessibility of the requested resources in 
the area to be served. 

(c) The restrictive costs of receiving or providing health services in the 
area to be served. 

(d) Isolation of the area to be served. 

(e) Health indicators or descriptions of health characteristics for the 
population to be served which demonstrate that the lack of services has 
had a significant detrimental effect on the population's health. 

History 

1. Amendment filed 12-9-77; effective thirtieth day thereafter (Register 77, No. 
50). 

§ 40229. Required Services. 

Each application shall include objectives that, when accomplished, 
would fulfill the specific needs of the service area. These objectives shall 
be expressed in terms which can be measured; which relate to the allevi- 
ation of the need as stated in Section 40228. and which will allow asses- 
sment of the improvement in health of the population served by the proj- 
ect. 

§ 40231 . Coordination. 

Each application shall show evidence of coordination between the 
project and local health providers and services including preventive, 
emergency medical and disaster services. 

§ 40233. Recommendations. 

Each application shall contain a letter of review and recommendations 
from the local health officer based on the Health Systems Plan and Annu- 
al Implementation Plan as required by P.L. 93-641, or evidence that the 
local health officer received a copy of the application and did not respond 
within 30 days. 

Article 5. Charges and Reimbursements 

§ 40235. Charges. 

(a) The applicant shall bill all third-party carriers including Medi-Cal, 
Medicare and private insurance carriers and shall facilitate participation 
in such insurance programs for all eligible persons. 

(b) Charges for services by project personnel shall be set at a rate de- 
signed to recover the cost of services. Each person receiving services 
from project personnel and not covered by a third-party carrier shall be 
charged according to a sliding fee schedule based on ability to pay. No 
person shall be refused needed service because of inability to pay. The 
schedule of charges for each project shall be subject to approval by the 
Department. 

§ 40237. Reimbursement. 

All reimbursement for the services of a funded project shall be dis- 
persed by either of the following methods as agreed upon by the Director 
and the site: 

(a) The site may return reimbursements to the Department for up to its 
actual costs. 

(b) The funds may be expended by the site for authorized support ex- 
penses. All authorized support expenses shall be detailed in a budget ap- 
proved by the Director. The Director may set ceilings on any individual 
expense item or group of items. Authorized support expenses may in- 
clude support personnel salaries, operating expenses, administrative 
costs, and costs of medical and dental supplies and equipment. 

§ 40238. Reports. 

Each contract shall require the applicant to provide written reports to 
the Department detailing data to evaluate the services provided, and in- 



cluding measurement of the extent to which the applicant's objectives 
stated pursuant to Section 401 23 were accomplished and the health of the 
population served by the project was affected, and detailing all billings 
and revenue collected. The Director shall have complete access to all fis- 
cal records and audits of the project and to such records as may indicate 
the quality of care being provided. 

Article 6. Recipient Rights 

§ 40239. Nondiscrimination. 

No person shall be excluded from participation in, be denied the bene- 
fits of or be subjected to discrimination in any funded program on the ba- 
sis of race, color, national origin, age, sex, creed or marital status or on 
the basis of physical or mental disability unless medically indicated. 

History 
1. Amendment filed 12-9-77; effective thirtieth day thereafter (Register 77. No. 

30). 

§40241. Confidentiality. 

(a) All files and information pertaining to a person receiving the ser- 
vices of any Rural Health Services Development Project shall be held 
confidential and shall not be divulged without the written consent of the 
individual or his/her authorized representative (or the parent or guardian, 
in the case of a minor), except as may be necessary to provide emergency 
services to the individual, to file a claim for benefits on behalf of the indi- 
vidual, as required by the Department to administer this program, or as 
otherwise required by law. Information may be disclosed in summary, 
statistical or other form which does not identify the particular individual. 

(b) Notwithstanding, any patient shall have the right to access to his/ 
her own file, except when contravening to the provisions of Section 5328 
of the Welfare and Institutions Code. This shall not apply retroactively 
to records estabHshed prior to funding under this program nor to records 
from other facilities or institutions. 

History 
1. Amendment of subsection (a) filed 12-9-77; effective thirtieth day thereafter 
(Register 77, No. 50). 

§ 40243. Right to Be Informed. 

(a) Prior to receiving treatment, project shall inform each patient of all 
known risks, benefits, and alternatives to any and all treatment. Each pa- 
tient shall sign an affirmation that his/her right to be informed of all 
known risks, benefits and alternatives to any and all proposed treatment 
has been explained in his/her native language, and that he/she under- 
stands this right. TTiis requirement may be waived in the case of emergen- 
cies, that is, treatment, which if delayed, could immediately jeopardize 
the life of the person involved or could immediately result in a severe 
physical disability. 

(b) In the case of minors, the right to be informed affirmation shall be 
signed by parent or guardian except in those cases specifically exempted 
by law. 

(c) No recipient shall be denied site health care benefits for failure to 
accept any offered treatment. 

History 
1. Amendment of subsection (a) filed 12-9-77; effective thirtieth day thereafter 
(Register 77, No. 50). 

§ 40245. Recipient Grievance. 

Each site shall provide for a grievance procedure for recipients of 
health care. The advisory committee shall review each grievance and the 
action taken on each grievance. Any recipient who is dissatisfied with the 
action of the advisory committee may appeal the grievance to the Depart- 
ment. Recipients may petition directly to the Department if they choose 
not to go through the project grievance procedure. The project shall make 
provisions to inform all recipients of the grievance procedure. 

History 
1. Amendment filed 12-9-77; effective thirtieth day thereafter (Register 77, No. 

50). 
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Chapter 3. Victims of Sexual Assault 

NOTE: Authority cited for Chapter 3 (Sections 40301^0317, not consecutive): 
Section 1494, Health and Safety Code. Reference: Section 1494. Health and Safe- 
ty Code. 

History 

1 . New Chapter 3 (Sections 40301-403 1 7, not consecutive) filed 8-25-78; effec- 
tive thirtieth day thereafter (Register 78, No. 34). 

2. Repealer of Chapter 3 (Sections 40301^0317. not consecutive) filed 4-21-86 
as a nonsubstantive change pursuant to Title 1 , California Administrative Code, 
Section 100(b)(2); effective thirtieth day thereafter (Register 86, No. 17). 



Chapter 4. Sickle Cell Screening Program 



Article 1. Definitions 

NOTE; Authority cited: Sections 208(a) and 325, Health and Safety Code. Refer- 
ence: Sections 325 and 327, Health and Safety Code. 

History 

1. New Chapter 4 (Sections 40401-40435. not consecutive) filed 4-3-79; effec- 
tive thirtieth day thereafter. Issuing Agency: Department of Health Services 
(Register 79, No. 14). 

2. Repealer filed by the Department of Health Services with the Secretary of State 
on 12-22-89 as an emergency; operative 12-22-89. Submitted to OAL for 
printing only pursuant to Health and Safety Code Section 309(g) (Register 90, 
No. 4). 

§ 40403. Medical Screening Program. 

NOTE: Authority cited: Sections 208(a) and 325, Health and Safety Code. Refer- 
ence: Sections 325 and 327, Health and Safety Code. 

History 
1 . Repealer filed by the Department of Health Services with the Secretary of State 
on 12-22-89 as an emergency; operative 12-22-89. Submitted to OAL for 
printing only pursuant to Health and Safety Code Section 309(g) (Register 90, 
No. 4). 

§ 40405. Sickle Cell Counselor. 

NOTE: Authority cited: Sections 208(a) and 325, Health and Safety Code. Refer- 
ence: Secfions 325 and 327, Health and Safety Code. 

History 
1 . Repealer filed by the Department of Health Services with the Secretary of State 
on 12-22-89 as an emergency; operative 12-22-89. Submitted to OAL for 
printing only pursuant to Health and Safety Code Section 309(g) (Register 90, 
No. 4y 



Article 2. Scope of the Regulations. 

§ 40407. Scope of the Regulations. 

NOTE: Authority cited: Sections 208(a) and 325, Health and Safety Code. Refer- 
ence: Sections 325 and 327, Health and Safety Code. 

History 
1 . Repealer filed by the Department of Health Services with the Secretary of State 
on 12-22-89 as an emergency; operative 12-22-89. Submitted to OAL for 
printing only pursuant to Health and Safety Code Secdon 309(g) (Register 90, 
No. 4). 



Article 3. Approval of a Sickle Cell 
Screening Program 

§ 40409. Application and Approval Required. 

NOTE: Authority cited: Sections 208(a) and 325, Health and Safety Code. Refer- 
ence: Sections 325 and 327, Health and Safety Code. 

History 
1 . Repealer filed by the Department of Health Services with the Secretary of State 
on 12-22-89 as an emergency; operative 12-22-89. Submitted to OAL for 
printing only pursuant to Health and Safety Code Section 309(g) (Register 90, 
No. 4). 

§ 40411. Issuance, Expiration and Renewal. 

Note: Authority cited: Sections 208(a) and 325, Health and Safety Code. Refer- 
ence: Sections 325 and 327, Health and Safety Code. 



History 
1 . Repealer filed by the Department of Health Services with the Secretary of State 
on 12-22-89 as an emergency; operative 12-22-89. Submitted to OAL for 
printing only pursuant to Health and Safety Code Section 309(g) (Resister 90. 
No. 4). 



Article 4. Services 

§ 40413. Sickle Cell Counseling Services. 

Note: Authority cited: Sections 208(a) and 325, Health and Safety Code. Refer- 
ence: Sections 325 and 327, Health and Safety Code. 

History 
1 . Repealer filed by the Department of Health Services with the Secretary of State 
on 12-22-89 as an emergency; operative 12-22-89. Submitted to OAL for 
printing onlv pursuant to Health and Safety Code Section 309(s) (Reeister 90, 
No. 4). 

§ 40415. Public Education. 

Note: Authority cited: Sections 208(a) and 325, Health and Safety Code. Refer- 
ence: Sections 325 and 327, Health and Safety Code. 

History 
1 . Repealer filed by the Department of Health Services with the Secretary of State 
on 12-22-89 as an emergency; operative 12-22-89. Submitted to OAL for 
printing only pursuant to Health and Safety Code Secfion 309(g) (Register 90, 
No. 4). 

§40417. Provider Education. 

NOTE: Authority cited: Sections 208(a) and 325, Health and Safety Code. Refer- 
ence: Sections 325 and 327, Health and Safety Code. 

History 
1 . Repealer filed by the Department of Health Services with the Secretary of State 
on 12-22-89 as an emergency; operative 12-22-89. Submitted to OAL for 
printing onlv pursuant to Health and Safety Code Section 309(g) (Register 90, 
No. 4). 



Article 5. 



Sickle Cell Screening Laboratory 
Services 



§ 40419. Approval of Laboratories. 

NOTE: Authority cited: Sections 208(a) and 325, Health and Safety Code. Refer- 
ence: Sections 325 and 327, Health and Safety Code. 

History 
1 . Repealer filed by the Department of Health Services with the Secretary of State 
on 12-22-89 as an emergency; operative 12-22-89. Submitted to OAL for 
printing only pursuant to Health and Safety Code Section 309(g) (Register 90, 
No. 4). 

§ 40421 . Laboratory Tests. 

NOTE: Authority cited: Sections 208(a) and 325, Health and Safety Code. Refer- 
ence: Sections 325 and 327, Health and Safety Code. 

History 
1 . Repealer filed by the Department of Health Services with the Secretary of State 
on 12-22-89 as an emergency; operaUve 12-22-89. Submitted to OAL for 
printing only pursuant to Health and Safety Code Secfion 309(g) (Register 90, 
No. 4). 

§ 40423. Monitoring of Laboratories. 

NOTE: Authority cited: Sections 208(a) and 325, Health and Safety Code. Refer- 
ence: Sections 325 and 327, Health and Safety Code. 

History 
1 . Repealer filed by the Department of Health Services with the Secretary of State 
on 12-22-89 as an emergency; operafive 12-22-89. Submitted to OAL for 
printing only pursuant to Health and Safety Code Secfion 309(g) (Register 90, 
No. 4). 



Article 6. 



Certification of Sickle Cell 
Counselors 



§ 40425. Certificate of Approval. 

NOTE: Authority cited: Sections 208(a) and 325, Health and Safety Code. Refer- 
ence: Sections 325 and 327, Health and Safety Code. 

History 
1 . Repealer filed by the Department of Health Services with the Secretary of State 
on 12-22-89 as an emergency; operafive 12-22-89. Submitted to OAL for 
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printing only pursuant to Health and Safety Code Section 309(g) (Register 90, 

No. 4). 



Article 7. Participant Rights 

§ 40427. Voluntary Participation. 

NOTE: Authority cited: Sections 208(a) and 325, Health and Safety Code. Refer- 
ence: Sections 325 and 327, Health and Safety Code. 

History 
1 . Repealer filed by the Department of Health Services with the Secretary of State 
on 12-22-89 as an emergency; operative 12-22-89. Submitted to OAL for 
printing only pursuant to Health and Safety Code Section 309(g) (Register 90, 
No. 4).^ 

§ 40429. Informed Consent. 

NOTE: Authority cited: Sections 208(a) and 325. Health and Safety Code. Refer- 
ence: Sections 325 and 327, Health and Safety Code. 

History 
1 . Repealer filed by the Department of Health Services with the Secretai7 of State 
on 12-22-89 as an emergency; operative 12-22-89. Submitted to OAL for 
printins only pursuant to Health and Safety Code Section 309(g) (Register 90, 
No. 4).^ 

§40431. Confidentiality. 

NOTE: Authority cited: Sections 208(a) and 325, Health and Safety Code. Refer- 
ence: Sections 325 and 327, Health and Safety Code. 

History 
I . Repealer filed by the Department of Health Services with the Secretary of State 
on 12-22-89 as an emergency; operative 12-22-89. Submitted to OAL for 
printing only pursuant to Health and Safety Code Section 309(g) (Register 90, 
No. 4). 



Article 8. Community Relationship 

§ 40433. Relationship Between a Sickle Cell Program and 

the General Public. 

NOTE: Authority cited: Sections 208(a) and 325, Health and Safety Code. Refer- 
ence: Sections 325 and 327, Health and Safety Code. 

History 
1 . Repealer filed by the Department of Health Services with the Secretary of State 
on 12-22-89 as an emergency; operative 12-22-89. Submitted to OAL for 
printing only pursuant to Health and Safety Code Section 309(g) (Register 90, 
No. 4). 

§ 40435. Relationship Between a Sickle Cell Program and 
Health Care Providers. 

NOTE: Authority cited: Sections 208(a) and 325, Health and Safety Code. Refer- 
ence: Sections 325 and 327, Health and Safety Code. 

History 

1 . Repealer filed by the Department of Health Services with the Secretary of State 
on 12-22-89 as an emergency; operadve 12-22-89. Submitted to OAL for 
printing only pursuant to Health and Safety Code Section 309(g) (Register 90, 

No. 4). 



Chapter 5. 



Assistance to Primary Care 
Clinics 



Article 1. Definitions 

§40501. Clinic. 

"Clinic" means a piimary 1 care clinic which is licensed as a communi- 
ty clinic or a free clinic by the Depaitment and Indian clinics that are ex- 
empt from licensure under Section 1206, Subsection (c) of the Health and 
Safety Code. 

NOTE: Authoritv cited: Sections 208, 1204, 1206 and 1225, Health and Safety 
Code. Reference: Sections 1200, 1204, 1206 and 1247, Health and Safety Code. 

History 

1. New Chapter 5 (Sections 40501-40552, not consecutive) filed 3-25-80 as an 
emergency; effective upon filing (Register 80, No. 13). A Certificate of Com- 
pliance must be transmitted to OAH within 120 days or emergency language 
will be repealed on 7-24-80. 

2. Certificate of Compliance filed 7-23-80 (Register 80, No. 30). 



§ 40503. Department. 

"Department" means the State Department of Health Services. 
NOTE: Authority cited: Sections 208, 1225 and 1248. Health and Safety Code. 
Reference: Sections 20 and 1247, Health and Safety Code. 

§ 40505. Director. 

"Director" means the Director of the Department of Health Services 
or his/her designee. 

NOTE: Authority cited: Sections 208, 1225 and 1248, Health and Safety Code. 
Reference: Sections 21 and 1247, Health and Safety Code. 

§ 40507. Association of Clinics. 

"Association of clinics" means a nonprofit corporation which is com- 
prised of not less than three clinics which have a combined service area 
covering an entire county or more. 

A inajority of members of the governing board of such a corporation 
shall be composed of clinic representatives which would otherwise be el- 
igible for funding under this chapter. 

NOTE: Authority cited: Sections 208, 1225 and 1248, Health and Safety Code. 
Reference: Section 1247, Health and Safety Code. 

§ 40509. Primary Health Care Operations. 

"Primary health care operations" means those operating expenses nec- 
essary to provide medical, dental, pediatric or optometric primary care 
service, including personnel, rent, supplies, utilities, communications 
and travel; operations which include equipment purchases, facility reno- 
vations or land or building purchase are not included. 
Note: Authority cited: Sections 208, 1225 and 1248, Health and Safety Code. 
Reference: Section 1247, Health and Safety Code. 

§ 4051 1 . Primary Health Care Services. 

"Primary health care services" means those services provided by a 
clinic to patients who remain less than 24 hours for prevention, diagnosis, 
or treatment of illness or injury including, but not limited to, advice, ther- 
apeutic services, outreach, emergency first aid, mental health screening, 
information and referral services. 

Note: Authority cited: Sections 208, 1225 and 1248, Health and Safety Code. 
Reference: Secfion 1247, Health and Safety Code. 

§ 40513. Technical Assistance. 

"Technical assistance" means the specialized support given a commu- 
nity clinic or free clinic including, but not limited to, developing a billing 
system, space management, program planning. 

NOTE: Authority cited: Sections 208, 1225 and 1248, Health and Safety Code. 
Reference: Section 1247, Health and Safety Code. 

§40515. in-Kind Contributions. 

"In-kind contributions" means an applicant's existing nonmonetary 
resources currently in use or available for use. 

NOTE: Authority cited: Sections 208, 1225 and 1248, Health and Safety Code. 
Reference: Section 1247, Health and Safety Code. 

§40517. Match. 

"Match" means the amount the applicant shall provide absent a waiv- 
er. The required match shall not be less than 20 nor more than 40 percent 
of the amount granted and may be met by in-kind service or cash or both. 
NOTE: Authority cited: Sections 208, 1225 and 1248, Health and Safety Code. 
Reference: Secdon 1247, Health and Safety Code. 

§ 40519. Demonstrated Hardship. 

"Demonstrated hardship" means the criteria the Director may use in 
waiving a cash or in-kind match for an applicant. This includes, but is not 
limited to, the following: 

(a) The applicant has received reduced funding from any source for 
primary health care services. 

(b) The applicant has terminated employees during the past 12 months 
due to lack of sufficient funds. 

(c) The applicant has refused services to patients due to the applicant's 
inability to maintain the level of services to meet the need of patients re- 
quiring such services. 

NOTE: Authority cited: Sections 208, 1225 and 1248, Health and Safety Code. 
Reference: Section 1247, Health and Safety Code. 
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§ 40521. Underserved Population Groups. 

"Underserved population groups" means: 

(a) Those persons residing in one of the following areas: 

( 1 ) Medically underserved area (MU A) as designated by the Secretary 
of the Department of Health and Human Services, United Slates Govern- 
ment. 

(2) Critical Health Manpower Shortage Area (CHMSA) as designated 
by the Secretary of the Department of Health and Human Services, 
United States Government. 

(3) Primary Care Physician Shortage Area (PCPSA) as designated by 
the California Health Manpower Policy Commission. 

(4) A census tract with morbidity and mortality rates that indicate high 
risk factors which establish the health status as below that of the majority 
population. 

(b) Those persons who have the following characteristics as desig- 
nated by the Director: 

(1) Persons who lack private third-party insurance and are unable to 
qualify for care under Medi-Cal or Medicare; or 

(2) Persons whose insurance coverage does not provide payment for 
all primary care services rendered by the clinic. 

(3) Persons who have no primary care providers willing to accept new 
patients who are Medi-Cal or Medicare-eligible persons. 

(4) Persons who live within a census tract, located in the county where 
the clinic is licensed to deliver services, which has insufficient primary 
care providers capable of meeting the linguistic, ethnic, cultural, physi- 
cal, economic and social needs of a population. 

Note. Authority cited; Sections 208, 1225 and 1248. Health and Safety Code. 
Reference: Section 1248, Heath and Safety Code. 

§ 40523. High Risk Population. 

"High risk population" means that segment of the population which 
has a greater chance of acquiring certain disorders because of physical, 
emotional, economic or social conditions. 

NOTE: Authority cited: Sections 208, 1225 and 1248. Health and Safety Code. 
Reference: Section 1248, Health and Safety Code. 

Article 2. Eligibility for Grant 

§ 40525. Who May Apply. 

(a) A community clinic or free clinic which: 

(1) Is providing primary health services on 1/1/80. 

(2) Has a clinic license issued by the Department. 

(3) If a free clinic, makes no charges directly to the patient for services 
rendered or for drugs, medicine applications; or 

(4) Charges for primary care services based on the patient's ability to 
pay, utilizing a sliding fee scale. 

(5) Has not lost public funds due to failure to meet the terms of the 
agreement or contract. 

(b) An association of clinics which is comprised of clinics meeting re- 
quirements of (a) above. 

NOTE: Authority cited: Sections 208, 1225 and 1248, Health and Safety Code. 
Reference: Section 1247, Health and Safety Code. 

§ 40527. Financial Requirements. 

(a) The applicant shall be in need of funds to maintain the current level 
of primary health care operations or to restore services to a previous level. 

(b) The applicant shall demonstrate long-term prospects for financial 
stability. 

(c) The applicant shall have the ability to match the grant or qualify for 
a waiver of the match. 

(d) The applicant shall not use the grant funds to: 

(1) Duplicate any funding already received or contracted to be re- 
ceived from any funding source. 

(2) Provide for types of services which are eligible for funding under 
other programs and for which funds are available in the other programs. 

(3) Replace funds that have been lost due to failure to meet the terms 
of an agreement or contract. 



(4) Provide for services that are not included within the services autho- 
rized to be delivered by a primary care clinic and specified under the defi- 
nition of primary health care services as specified herein. 
NOTE: Authority cited: Sections 208, 1225 and 1248, Health and Safety Code. 
Reference: Section 1247. Health and Safety Code. 

§ 40529. Submission. 

(a) Each application shall be submitted on a form to be provided by the 
Department. Funding shall be considered on a continuous basis without 
regard to fiscal year subject to the availability of funds. 

(b) A clinic or association of clinics may receive only one grant in any 
12-month period. Such grant shall not exceed $60,000. 

(c) Each application shall specify a need for direct financial assistance 
or technical assistance to maintain and/or stabilize the health care opera- 
tions of the clinic. 

NOTE; Authority cited: Sections 208, 1225 and 1248, Health and Safety Code. 
Reference: Section 1247, Heahh and Safety Code. 

§40531. Authority. 

(a) Each application for financial assistance shall be prepared and 
signed by the applicant or a person authorized to act for the applicant and 
to assume on behalf of the applicant any obligations imposed by law, by 
these regulations or by contract. 

(b) Clinics applying for assistance shall submit a copy of their current 
license. 

(c) Associations of clinics shall submit a copy of their final determina- 
tion letter from the Franchise Tax Board. 

NOTE; Authority cited: Sections 208, 1225 and 1248, Health and Safety Code. 
Reference: Section 1247, Health and Safety Code. 

§ 40533. Application Content. 

Each apphcation shall include the following information: 

(a) The type of assistance applied for: 

(1) Direct financial assistance in the form of a grant provided under 
contract for the maintenance of primary health care operations and ser- 
vices. 

(2) Technical assistance to clinics for maintenance of services to medi- 
cally underserved and high risk populations. 

(b) The need for funds to continue current level of operation. In dem- 
onstrating such need the applicant shall take into account: 

(1) Reduction in personnel. 

(2) Reduction in services. 

(c) The long-term prospect for financial stability. 

(d) The proportion of services provided to high risk and/or medically 
underserved populations. 

(e) The boundaries of the medical service area currently served by the 
clinic. Such area shall be designated by census tract. 

(f) A list of services that are supported by the grant. Such presentation 
shall be in a form that conforms with generally accepted accounting pro- 
cedures for nonprofit organizations. 

(g) A specific plan of internal evaluation to measure the specific im- 
pact the grant will have on the primary health care level of service. 
NOTE; Authority cited: Sections 208, 1225 and 1248, Health and Safety Code. 
Reference: Section 1247, Health and Safety Code. 

§ 40535. Duplication of Funds. 

Each applicant shall provide assurance that grant funds shall not: 

(a) Duplicate any funding already received or contracted to receive 
from any funding source. 

(b) Be provided for types of services which are eligible under other 
programs and for which funds are available. 

(c) Be provided to applicant who has lost funds due to failure to meet 
the terms of the agreement or contract. 

NOTE; Authority cited: Sections 208 and 1248, Health and Safety Code. Refer- 
ence: Section 1247, Health and Safety Code. 

§ 40537. Matching. 

(a) The information provided shall enable the Director to make a deter- 
mination as to the percent of match required or to waive the required 
match based on demonstrated hardship. Each applicant shall submit ei- 
ther: 
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(1 ) A plan for matching the grant by in-kind services, cash or both. 

(2) Evidence which will demonstrate the applicant's rationale for 
waiver of the match requirement. 

(b) The Director may request any additional information needed to de- 
termine eligibility for waiver. 

NOTH: Authority cited: Sections 208. 1225 and 1248, Health and Safety Code. 
Reference: Section 1247. Heahh and Safety Code. 

Article 3. Administration of the Grants 
Program 

§ 40539. Request for Proposals. 

(a) Proposals shall be requested by the Director on a form to be pro- 
vided by the Department for grants on a continuous basis without regard 
to fiscal year. 

(b) Eligible applicants shall be required to submit proposals indicating 
the following: 

( 1 ) Total grant amount requested. 

(2) Proposed use of funds. 

(3) Total length of time needed for grant support. 

NOTE: Authority cited: Sections 208. 1225 and 1248, Health and Safety Code. 
Reference: Section 1248, Health and Safety Code. 

§ 40541 . Criteria for Making Awards. 

(a) A grant to a clinic shall be awarded on the following bases: 

(1) It is needed to maintain the current level of services and operation. 

(2) It is needed to maintain a clinic that has cut back services due to 
lack of available resources (including but not limited to staff). 

(3) It is needed to maintain the extent to which the clinic serves a medi- 
cally underserved and/or high risk population which has limited access 
to health care services. 

(4) It is needed to maintain the clinic's long-term prospect for finan- 
cial stability. 

(b) A grant to an association of clinics shall be awarded on the follow- 
ing bases: 

(1) It is needed to stabilize the health care operations of primary care 
clinics. 

(2) It is needed to support a long-term plan for financial stability of the 

association members. 

NOTE: Authority cited: Sections 208, 1225 and 1248, Health and Safety Code. 
Reference: Section 1248. Health and Safety Code. 

§ 40543. Contracts. 

Each grant award shall be subject to a contract between the Depart- 
ment of Health Services and the grantee. Such contract may include pro- 
visions for advance payment. 

NOTE: Authority cited: Sections 208. 1225 and 1248. Health and Safety Code. 
Reference: Section 1247, Health and Safety Code. 

§ 40545. Renewals. 

(a) The applicant may request and receive a renewal of the grant at the 
same level, a reduced level or a greater level, provided such renewal 
meets the following conditions: 

( 1 ) The grantee has met the terms and conditions of the existing grant. 

(2) The grantee submits a proposal which meets the terms and condi- 
tions set forth in these regulations. 

(3) The Director feels that a renewal of the grant would assist in meet- 
ing the primary health care needs of an underserved population. 

(4) Funds are available for the program. 

(b) Such request should be submitted 1 20 days prior to the date of ter- 
mination of any contract awarded under the provisions of this subchapter. 
NOTE: Authority cited: Sections 208, 1225 and 1248, Health and Safety Code. 
Reference: Section 1248, Health and Safety Code. 

§ 40547. Evaluation. 

Each grantee shall participate in the Department's effort to evaluate 
the impact of grant awards. Evaluation shall consist of: 
(a) A determination of he impact of grant funds. 



(b) An identification of the effect grants have had on health care ser- 
vices. 

(c) Any additional requirements deemed necessary by the Depart- 
ment. 

NOTE: Authority cited: Sections 208, 1225 and 1248, Health and Safety Code. 
Reference: Section 1248. Health and Safety Code. 

§ 40549. Reports. 

Each grantee shall be required to file quarterly reports with the Depart- 
ment detailing the expenditures made pursuant to the grant. 
NOTE: Authority cited: Sections 208, 1225 and 1248. Health and Safety Code. 
Reference: Section 1248. Health and Safety Code. 

§40551. Audits. 

Expenditure of funds provided pursuant to this subchapter shall be 
subject to audit by the State at any time within three years from the end 
of the fiscal period covered by this contract. 

NOTE: Authority cited: Sections 208. 1225 and 1248. Health and Safety Code. 
Reference: Section 1248. Health and Safety Code. 

§ 40552. Termination. 

In the event of no further appropriation for this grant-in-aid-program 
these regulations will cease to be effective December 30, 1984. 
NOTE; Authority cited: Sections 208. 1255 and 1248, Health and Safety Code. 
Reference: Section 1248, Health and Safety Code. 

Chapter 6. California Special Supplemental 

Food Program for Women, Infants and 

Children 



Article 1. Definitions 

§ 40601 . Adequate Notice. 

Adequate notice means written notice of the adverse action, the rea- 
sons for it, the effective date and the procedure for requesting an appeal. 
Such notice shall be mailed no less than fifteen (15) days in advance of 
the effective date of the adverse action. 

NOTE: Authority cited: Sections 31 1, 312 and 319. Health and Safety Code. Refer- 
ence: Section 319, Health and Safety Code. 

History 
1. New section filed 8-23-89; operative 8-23-89 (Register 89, No. 38). 

§ 40603. Adverse Action Affecting Vendor or Local Agency 
Participation. 

(a) Adverse action affecting vendor participation means a civil money 
penalty, denial of authorization, disqualification from the Program, or 
Departmental termination of the vendor agreement. The following shall 
not constitute an adverse action: 

( 1 ) Expiration of an agreement with a vendor. 

(2) Departmental termination from the Program of a vendor that has 
received a final determination by the USDA of termination from the Food 
Stamp Program. 

(3) A claim for reimbursement from a vendor. 

(b) Adverse action affecting local agency participation means denial 
of an agency's application to participate, disqualification of an agency 
during the course of a contract agreement, or issuance of a written de- 
mand for repayment of costs determined to be unallowable pursuant to 
a fiscal audit. Expiration of a contract with a local agency shall not consti- 
tute an adverse action. 

Note; Authority cited: Sections 123280, 123290 and 123355, Health and Safety 
Code. Reference: Section 123355, Health and Safety Code; and Title 7 Code of 
Federal Regulations Sections 246.12 and 246.18. 

History 

1. New section filed 8-23-89; operative 8-23-89 (Register 89, No. 38). 

2. Amendment of section heading, section and Nort': filed 4-17-2007; operative 
5-17-2007 (Register 2007, No. 16). 

§ 40605. Audit of a Food Vendor. 

Audit of a food vendor means a fiscal review of the food vendor's re- 
cords, which includes but is not limited to food instruments or other 
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claims submitted to the State, an inventory of food items, records of pur- 
chases from wholesalers, food vendor inventory records, sales and use 
tax returns filed with the State Board of Equalization, invoices, books of 
account, and other pertinent records which adjust and finally settle a 
statement of account to determine Program compliance with the contract 
and applicable state and federal laws and regulations. 
NOTE: Authority cited; Sections 31 1, 312 and 314.5, Health and Safety Code. Ref- 
erence: Section 314.5, Health and Safety Code. 

History 

1. New section filed 8-23-89; operative 8-23-89 (Register 89, No. 38). 

§ 40607. Audit of a Local Agency. 

Audit of a local agency means a fiscal review of local agency records 
which includes but is not limited to an examination of contracts, invoices, 
paid warrants, document files, time records, books of account, and other 
pertinent records. It also includes an operational review of the Program, 
including the areas of eligibility determination, nutrition education, food 
delivery system, and inventory control of food instrument packages to 
determine compliance with the contract and applicable state and federal 
laws and regulations. 

NOTE: Authority cited; Sections 3 11 , 3 12 and 3 1 8, Health and Safety Code. Refer- 
ence; Section 318, Health and Safety Code. 

History 

1. New section filed 8-23-89; operative 8-23-89 (Register 89, No. 38). 

§ 40609. Breastfeeding Woman. 

Breastfeeding woman means a woman up to one year postpartum who 
is breastfeeding her infant. 

NOTE: Authority cited; Sections 311 and 312, Health and Safety Code. Reference; 
Sections 311.5(c) and 312(f), Health and Safety Code. 

History 
1 . New section filed 8-23-89; operative 8-23-89 (Register 89, No. 38). 

§ 4061 1 . Categorical Eligibility. 

Categorical eligibility means persons who meet the definition of preg- 
nant, postpartum, or breastfeeding women, or infants, or children. 
NOTE: Authority cited; Sections 31 1 and 312, Health and Safety Code. Reference; 
Sections 31 1.5(c) and 312(f), Health and Safety Code. 

History 
1. New section filed 8-23-89; operafive 8-23-89 (Register 89, No. 38). 

§ 40613. Certification of Participants. 

Certification means the implementation of criteria and procedures to 
assess and document each applicant's eligibility to receive Program 
benefits. 

Note: Authority cited; Sections 311 and 312, Health and Safety Code. Reference; 
Section 312(f). Health and Safety Code. 

History 
1. New section filed 8-23-89; operative 8-23-89 (Register 89, No. 38). 

§40615. C.H.D.P. 

CHDP means the Child Health and Disability Prevention Program 
which is administered by the Department. 

NOTE: Authority cited; Secfions 31 1 and 312, Health and Safety Code. Reference; 
Section 312(f) and (g). Health and Safety Code. 

History 

1. New section filed 8-23-89; operafive 8-23-89 (Register 89, No. 38). 

§40617. Children. 

Children means persons who have had their first birthday, but have not 
reached their fifth birthday. 

Note; Authority cited; Secfions 3 1 1 and 3 12, Health and Safety Code. Reference; 
Secfion 31 1.5, Health and Safety Code. 

History 
1. New section filed 8-23-89; operafive 8-23-89 (Register 89, No. 38). 

§40619. Clinic. 

Clinic is defined as a facility where applicants are certified and receive 
WIC services. 

Note: Authority cited; Secfions 31 1 and 312, Health and Safety Code. Reference; 
Section 312, Health and Safety Code. 



1 . New section 8-23- 



History 
operative 8-23-89 (Register 89, No. 38). 



§ 40620. Commodity Supplemental Food Program. 

Commodity Supplemental Food Program (CSFP) means the Com- 
modity Supplemental Food Program administered by the United States 
DepartiTient of Agriculture, authorized by Secfion 5 of the Agriculture 
and Consumer Protection Act of 1 973, as amended, and governed by Part 
247, Title 7, Code of Federal Regulations. 

NOTE: Authority cited; Sections 3 1 1 and 312. Health and Safety Code. Reference; 
Sections 31 1 and 312, Health and Safety Code. 

History 

1. New section filed 8-23-89; operative 8-23-89 (Register 89, No. 38). 

§ 40621 . Competent Professional Authority. 

Competent professional authority means an individual on the staff of 
the local agency authorized to determine nutritional risk and prescribe 
supplemental foods. The following persons are the only persons the State 
agency may authorize to serve as a competent professional authority. 
Physicians, nutrifionists (bachelor's or master's degree in Nutritional 
Sciences, Community Nutrition, Clinical Nutrition, Dietefics, Public 
Health Nutrition or Home Economics with emphasis in Nutrifion), dieti- 
tians, registered nurses, licensed physician assistants, or State or local 
medically trained health officials approved by the Department. A state 
or local medically trained health official shall serve as a competent pro- 
fessional authority if in the opinion of the registered dietitian who super- 
vises the individual, the individual has adequate education, employment, 
and/or training to enable the individual to determine nutritional risk and 
prescribe supplemental foods, and the Department concurs with the opin- 
ion of the registered dietitian. The registered dietitian submits to the De- 
partment a statement concerning an individual's training, education and 
employment which the Department reviews. 

NOTE: Authority cited: Secfions 31 1 and 312, Health and Safety Code. Reference: 
Secfions 31 1.5(a) and 312(f), Health and Safety Code. 

History 

1. New section filed 8-23-89; operative 8-23-89 (Register 89, No. 38). 

2. Change without regulatory effect amending section filed 7-7-94 pursuant to 
secfion 100, title 1, California Code of Regulations (Register 94, No. 27). 

§ 40622. Compliance Buy. 

Compliance buy means a purchase made with food instruments at the 
vendor by undercover Program representatives, who pose as partici- 
pants, to evaluate vendor compliance with this Chapter. 

NOTE: Authority cited; Sections 123280 and 123290, Health and Safety Code. 
Reference: Sections 123310, 123315 and 123335, Health and Safety Code; and 
Title 7 Code of Federal Regulations Secfion 246.12. 

History 
1. New section filed 4-17-2007; operative 5-17-2007 (Register 2007, No. 16). 

§ 40623. Date of Mailing. 

Date of mailing means the date postmarked on the envelope if postage 
was prepaid and the envelope was properly addressed. If the date cannot 
be determined, it shall be two days before the document was stamped re- 
ceived by the Department of Health Services. If the date cannot be deter- 
mined by the two methods described above, it shall be the date the docu- 
ment was signed. 

NOTE: Authority cited; Secfions 31 1, 312 and 319, Health and Safety Code. Refer- 
ence; Sections 311, 312 and 319, Health and Safety Code. 

History 
1. New secfion filed 8-23-89; operative 8-23-89 (Register 89, No. 38). 

§ 40625. Disqualification. 

Disqualification means the act of ending the Program participation of 
a participant, authorized food vendor, or authorized local agency, wheth- 
er as a punitive sanction or for administrative reasons. 
NOTE: Authority cited; Sections 31 1 . 3 1 2 and 3 19. Health and Safety Code. Refer- 
ence: Sections 311, 312, 314 and 319, Health and Safety Code. 

History 
1. New section 8-23-89; operafive 8-23-89 (Register 89, No. 38). 

§ 40627. Dual Participation. 

Dual participation means simultaneous participation by Program par- 
ticipants in one or more than one WIC clinic, or participation in the WIC 
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Program and the Commodity Supplemental Food Program during the 
same time period. 

NOTli: Authority cited: Sections 3 1 1 and 312, Health and Safety Code. Reference: 
Sections 31 1 and 312.5, Health and Safety Code. 

History 
1. New section filed 8-23-89; operative 8-23-89 (Register 89, No. 38). 

§ 40629. Family. 

Family means a group of related or nonrelated individuals who are not 
residents of an institution but who are usually, although not necessarily, 
living together as one economic unit. The embryo or fetus in utero shall 
be counted as an additional member of the family unit, to the extent that 
federal income guidelines are not exceeded. 

NOTE; Authority cited: Sections 31 1 and 312, Health and Safety Code. Reference: 
Sections 31 1 and 312(f), Health and Safety Code; and Section 29, Civil Code. 

History 
1. New section fded 8-23-89; operative 8-23-89 (Register 89, No. 38). 

§40631. File. 

File means delivery of a paper to, and the date stamped by Administra- 
tive Hearings and Appeals or the Office of Legal Services of the Depart- 
ment, or the Office of Administrative Hearings, as appropriate. 
Note-. Authority cited: Sections 31 1 and 312, Health and Safety Code. Reference: 
Sections 318 and 319, Health and Safety Code. 

History 
1. New section filed 8-23-89; operative 8-23-89 (Register 89, No. 38). 

§ 40633. Food Instrument. 

Food instrument means nutrition coupon, voucher, check, electronic 
benefits transfer (EBT) card, or coupon which is issued by the Program 
to a participant in order to obtain supplemental foods. The food instru- 
ment is a negotiable instrument subject to all the laws and regulations 
governing the handling of negotiable instruments. 
Note; Authority cited: Sections 123280 and 123290, Health and Safety Code. 
Reference: Sections 123280 and 123285, Health and Safety Code. 

History 

1. New section filed 8-23-89; operative 8-23-89 (Register 89, No. 38). 

2. Amendment of section and Note filed 9-3-2002; operative 10-3-2002 (Regis- 
ter 2002, No. 36). 

§ 40635. Food Vendor or Vendor. 

Food vendor or vendor means a retail store location with a specific 
ownership, the combination of which is authorized or is applying for au- 
thorization to participate in the Program, and does not include home food 
delivery operators. 

NOTE; Authority cited: Sections 123280 and 123290. Health and Safety Code. 
Reference: Sections 123280 and 123310, Health and Safety Code; and Title 7 
Code of Federal RegulaUons Section 246.12. 

History 

1. New section filed 8-23-89; operafive 8-23-89 (Register 89, No. 38). 

2. Amendment of secfion heading, section and Note filed 4-17-2007; operafive 
5-17-2007 (Register 2007, No. 16). 

§ 40635.1 . Vendor Ownership. 

Vendor ownership means the person(s) or business entity that owns 
the vendor store. 

NOTE; Authority cited: Sections 123280 and 123290, Health and Safety Code. 
Reference: Sections 123280 and 123310, Health and Safety Code. 

History 

1. New section filed 4-17-2007; operafive 5-17-2007 (Register 2007, No. 16). 

§ 40635.2. Vendor Store. 

Vendor store means a retail business at a specific physical location. 
Note; Authority cited: Secdons 123280 and 123290, Health and Safety Code. 
Reference: Sections 123280 and 123310, Health and Safety Code. 

History 
1. New section filed 4-17-2007; operafive 5-17-2007 (Register 2007, No. 16). 

§ 40637. Hearing Auditor or Officer. 

Hearing auditor or officer means an individual designated to conduct 
an appeal hearing by the Director. 

Note; Authority cited: Sections 31 1 and 312, Health and Safety Code. Reference: 
Section 319, Health and Safety Code. 



History 

1. New section filed 8-23-89; operative 8-23-89 (Register 89, No. 38). 

§ 40638. Home Food Delivery Operator. 

Home Food Delivery Operator means the owner and the employees of 
any food delivery business in which food is delivered to a participant's 
home. 

Note; Authority cited: Secfions 311 and 312, Health and Safety Code. Reference: 
Secfion 319, Health and Safety Code. 

History 
1. New section filed 8-23-89; operative 8-23-89 (Register 89, No. 38). 

§ 40639. Infants. 

Infants are defined as persons under one year of age. 
Note; Authority cited: Sections 311 and 312, Health and Safety Code. Reference: 
Sections 31 1 and 31 1.5(c), Health and Safety Code. 

History 
1. New section filed 8-23-89; operative 8-23-89 (Register 89, No. 38). 

§ 40641 . Local Agency. 

Local agency means a public or private, nonprofit health or human ser- 
vice agency which provides health care either directly or through con- 
tract. 

NOTE; Authority cited: Sections 31 1 and 312, Health and Safety Code. Reference: 
Secfions 311 and 312, Health and Safety Code. 

History 
1. New secfion filed 8-23-89; operative 8-23-89 (Register 89, No. 38). 

§ 40643. Migrant Farmworker. 

Migrant farmworker means an individual whose principal employ- 
ment is in agriculture on a seasonal basis, who has been so employed 
within the last 24 months, and who establishes a temporary abode for the 
purpose of such employment. Members of such an individual's family 
are included. 

NOTE: Authority cited: Sections 31 1 and 312, Health and Safety Code. Reference: 
Sections 31 1 and 312(f), Health and Safety Code. 

History 

1. New section filed 8-23-89; operative 8-23-89 (Register 89, No. 38). 

§ 40645. Nutrition Education. 

Nutrition education means individual or group education sessions and 
the provision of information and educational materials designed to im- 
prove health status, achieve positive change in dietary habits, and empha- 
size relationships between nutrition and health, all in keeping with the in- 
dividual's personal, cultural, and socioeconomic preferences. 
NOTE: Authority cited: Sections 311 and 312, Heahhand Safety Code. Reference: 
Sections 311 and 312(c) and (g). Health and Safety Code. 

History 
1. New section filed 8-23-89; operative 8-23-89 (Register 89, No. 38). 

§ 40647. Nutritional Risk. 

Nutritional risk means detrimental or abnormal nutritional conditions 
that are detectable by biochemical or anthropometric measurements; oth- 
er documented nutrition-related medical conditions; dietary deficiencies 
that impair or endanger health; or conditions which predispose persons 
to inadequate nutritional patterns or related medical conditions. When 
establishing these standards, the Department will take into consideration 
applicable federal regulations as well as standards of obstetric and pe- 
diatric medical practice in use by professionals providing health services 
to women during the childbearing years, infants, and children. 
NOTE; Authority cited: Sections 31 1 and 312, Health and Safety Code. Reference: 
Sections 31 1 and 312(f), Health and Safety Code. 

History 

1. New section filed 8-23-89; operative 8-23-89 (Register 89, No. 38). 

§ 40648. On-site Inspection. 

On-site inspection means a visit to a vendor by Program representa- 
tives to evaluate compliance with this Chapter. 

NOTE; Authority cited: Sections 123280 and 123290, Health and Safety Code. 
Reference: Sections 123310, 123315 and 123335, Health and Safety Code; and 
Title 7 Code of Federal Regulations Section 246.12. 

History 
1. New section filed 4-17-2007; operafive 5-17-2007 (Register 2007, No. 16). 
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§ 40649. Participants. 

Participants means low income pregnant women, breastfeeding wom- 
en, postpartum women, infants and children, and where applicable, the 
parents, guardians, caretakers, or representatives of these women, in- 
fants, and children, who have applied for, or are receiving, supplemental 
foods under the WIC Program. 

NOTH: Authority cited: Sections 31 1 and 312, Health and Safety Code. Reference: 
Sections 311. 311.5(c) and 312(c), (d), (e) and (f). Health and Safety Code. 

History 

1. New section filed 8-23-89; operative 8-23-89 (Register 89. No. 38). 

§ 40651 . Postpartum Women. 

Postpartum women means women up to six months after termination 
of pregnancy. 

NOTE: Authority cited: Sections 31 1 and 312, Health and Safety Code. Reference: 
Sections 31 1 and 31 1.5(c), Health and Safety Code. 

History 

1. New section filed 8-23-89; operative 8-23-89 (Register 89, No. 38). 

§ 40653. Pregnant Women. 

Pregnant women means women determined to have one or more em- 
bryos or fetuses in utero. 

NOTE: Authority cited: Sections 31 1 and 312, Health and Safety Code. Reference: 
Sections 311 and 3 11. 5(c). Health and Safety Code. 

History 

1. New section filed 8-23-89; operative 8-23-89 (Register 89. No. 38). 

§ 40654. Probation. 

Probation means the act of suspending punitive or disciplinary action. 
NOTE; Authority cited: Secfions 311 and 312, Health and Safety Code. Reference: 
Section 315.5, Health and Safety Code. 

History 
1. New section filed 8-23-89; operative 8-23-89 (Register 89, No. 38). 

§ 40655. Program. 

Program means the California Special Supplemental Food Program 
for Women. Infants, and Children (WIC), authorized by Section 17 of the 
Child Nutrition Act of 1966, as amended, which is administered and 
funded by USDA and operated pursuant to a Federal/State Agreement. 
In the event that there is a conflict between the state Program and federal 
policy, statutes or regulations, the federal policy, statutes or regulations 
shall prevail. 

NOTE: Authority cited: Secdons 31 1 and 312, Health and Safety Code. Reference: 
Secdons 311 and 312, Health and Safety Code. 

History 
1. New secdon filed 8-23-89; operadve 8-23-89 (Register 89, No. 38). 

§ 40657. Supplemental Foods. 

Supplemental foods means those foods containing nutrients deter- 
mined to be beneficial for pregnant, breastfeeding, and postpartumwom- 
en, infants, and children, as prescribed by the Secretary of the United 
States Department of Agriculture. These foods are listed in the WIC Ac- 
ceptable Food List, which is updated periodically by the Department. 
NOTE: Authority cited: Secdons 31 1 and 312, Health and Safety Code. Reference: 
Secdons 311 and 312, Health and Safety Code. 

History 

1. New secdon filed 8-23-89; operative 8-23-89 (Register 89, No. 38). 

§ 40659. U.S.D.A. 

U.S.D.A. means the United States Department of Agriculture which 
funds and administers the Program. The Program is operated under a 
Federal/State agreement, which is renewed annually. 
NOTE: Authority cited: Sections 31 1 and 312, Health and Safety Code. Reference: 
Secdon 311. Health and Safety Code. 

History 

1. New secdon filed 8-23-89; operadve 8-23-89 (Register 89, No. 38). 

§ 40660. Vendor Authorization Number. 

Vendor authorization number means a unique number assigned by the 
Program to a vendor at the time of initial authorization to participate in 
the Program. 



NOTE: Authority cited: Sections 123280 and 123290, Health and Safety Code. 
Reference: Sections 123302, 123310 and 123315, Heahh and Safety Code; and 
Title 7 Code of Federal Regulations Secdon 246.12. 

History 
1. New secdon filed 4-17-2007; operadve 5-17-2007 (Register 2007, No. 16). 

§40661. Vendor Claim. 

A vendor claim means a Program demand to a vendor for repayment 
of Program funds as specified in Section 40747. 

NOTE: Authority cited: Secdons 123280 and 123290, Health and Safety Code. 
Reference: Secdons 123290, 123315, 123320. 123325, 123330, 123340 and 
123345, Health and Safetv Code; and Title 7 Code of Federal Regulations Section 
246.12. 

History 
1. New section filed 4-17-2007; operative 5-17-2007 (Register 2007, No. 16). 



Article 2. Certification of Participants 

§ 40669. Staffing Requirements for Competent 
Professional Authority. 

(a) The local agency shall have on staff a competent professional au- 
thority who shall be responsible for determining nutritional risk, pre- 
scribing supplemental foods and performing the certification proce- 
dures. 

(b) The local agency shall have on staff one or more dietitians eligible 
for registration with the American Dietetic Association to provide in- 
struction concerning nutritional high risk counseling and training to local 
agency employees to become competent professional authorities. 

NOTE: Authority cited: Secdons 31 1 and 312, Health and Safety Code. Reference: 
Secdon 312(f), Health and Safety Code. 

History 
1. New secdon filed 8-23-89; operative 8-23-89 (Register 89, No. 38). 

§ 40671 . Requirements for Certification. 

(a) To be certified as eligible for the WIC Program, infants, children, 
and pregnant, postpartum, and breastfeeding women shall be determined 
to be at nutritional risk by a competent professional authority through a 
medical and/or nutritional assessment. 

(b) Nutritional risk conditions which shall be used as a basis for certifi- 
cation shall include, but are not limited to: 

(1) A woman who exhibits any of the following risk conditions: 

(A) Anthropometric measurements which indicate: 

1 . Overweight or underweight for height. 

2. Short stature. 

3. Inadequate weight gain during pregnancy. 

4. Excessive weight gain during pregnancy. 

(B) Anemia. 

(C) Nutritionally related physical and medical risk conditions or con- 
ditions that predispose persons to inadequate nutritional patterns. These 
conditions include, but are not limited to: 

1 . Under-age or over-age mother. 

2. Short inter-pregnancy interval. 

3. A woman who is breastfeeding a WIC eligible infant. 

4. Metabolic disorders, such as diabetes. 

5. Hypertension. 

6. Multiple pregnancy. 

7. Severe psychosocial problems limiting nutrient intake. 

8. Tuberculosis. 

9. Intrauterine growth retardation. 

10. Renal disease. 

1 1 . Liver disease. 

12. Cardiopulmonary disease. 

13. Surgery such as Cesarean section. 

14. Venereal disease. 

15. Epilepsy. 

16. Excessive use of alcohol, drugs, tobacco, or caffeine. 

17. History of high-risk pregnancies or factors associated with high- 
risk pregnancies, such as: neonatal death, stillbirth, premature infant, 
spontaneous fetal loss, small for gestational age, low birthweight, high 



Page 272 



Register 2007, No. 16; 4-20-2007 



Title 22 



Department of Social Services — Department of Health Services 



§ 40671 



birthweight, congenital anomalies, therapeutic abortions, or Sudden In- 
fant Death Syndrome. 

18. High or low parity. 

19. Exposure to toxic agents. 

(D) Inappropriate diet. 

(E) Health maintenance and regression in nutritional status. A partici- 
pant who has previously been certified eligible for the Program, but who 
has no current nutritional risk conditions, may be considered to be at nu- 
tritional risk for one subsequent certification if the competent profession- 
al authority determines there is a possibility of regression in nutritional 
status without the supplemental foods. 

(2) An infant or child who exhibits any of the following risk condi- 
tions: 

(A) Anthropometric measurements which indicate: 

1 . Overweight for height. 

2. Underweight for height. 

3. Short stature. 

4. Low birthweight. 

5. High birthweight. 

(B) Anemia. 

(C) Nutritionally related physical and medical conditions or condi- 
tions that predispose persons to inadequate nutritional patterns including, 
but not limited to: 

1 . Food allergies. 

2. Congenital and developmental disorders. 

3. Severe dental problems. 

4. Surgery. 

5. Severe bums. 

6. Chronic or severe infections. 

7. Tuberculosis. 

8. Chronic illnesses, such as cancer, hypertension, diabetes, cardio- 
vascular disease, gastrointestinal illness, renal disease, endocrine or met- 
abolic disturbances. 

9. Premature or small for gestational age. 

10. Severe psychosocial problems limiting nutrient intake. 

1 1 . Bom to a mother who was at nutritional risk during pregnancy. An 
infant up to six months of age is at nutritional risk if bora to a mother who 
participated in the WIC Program during pregnancy or whose medical re- 
cord documents that she was at risk during pregnancy due to biochemi- 
cal, anthropometric, physical, or medical reasons. 

12. Breastfed by a mother who is a nutritional risk. 

(D) Inappropriate diet. 

(E) Health maintenance and regression in nutritional status. A partici- 
pant who has previously been certified eligible for the Program but who 
has no current nutritional risk conditions may be considered to be at nutri- 
tional risk for subsequent certification(s) if the competent professional 
authority determines there is a possibility of regression in nutritional sta- 
tus without the supplemental foods. 

This criterion may not be used for infants previously certified solely 
because they were born to a mother who was at nutritional risk during 
pregnancy. This criterion may be used for a maximum of two consecutive 
subsequent certifications for infants enrolled prior to six months of age 
due to a nutritional risk(s) other than being bom to a mother who was at 
risk during pregnancy. For infants and children enrolled at six months or 
age or older, this criterion may be used for one subsequent certification. 

(c) The participant shall meet the local agency service area or popula- 
tion criteria as specified in the contract between the Department and the 
local agency. A specific length of residency shall not be a requirement 
of eligibility. 

(d) The participant shall meet the criteria for low income according to 
the amounts determined by the Department. 

(1) Local agencies may consider the income of the family during the 
past 12 months and the family's current rate of income to determine 
which indicator more accurately reflects the financial status of the fami- 
ly. 



(2) Income is considered as all gross cash income, before deductions 
for income taxes, employees' social security taxes, insurance premiums, 
and bonds. Income includes the following: 

(A) Monetary compensation for services, including wages, salary, 
commissions, or fees; 

(B) Net income from farm and non-farm self-employment; 

(C) Social Security benefits; 

(D) Dividends or interest on savings or bonds, income from estates or 
trusts, or net rental income; 

(E) Public assistance or welfare payments; 

(F) Unemployment compensation; 

(G) Government civilian employee or military retirement or pensions 
or veterans' payments; 

(H) Private pensions or annuities; 

(I) Alimony or child support payments; 

(J) Regular contributions from persons not living in the household; 

(K) Net royalties; and 

(L) Other cash income. Other cash income includes, but is not limited 
to, cash amounts received or withdrawn from any source including sav- 
ings, investments, trust accounts and other resources which are readily 
available to the family. 

(3) In determining income eligibility, payments or benefits provided 
under certain federal programs or acts are excluded from consideration 
as income by federal legislative prohibition. These programs include, but 
are not limited to: 

(A) Reimbursements from the Uniform Relocafion Assistance and 
Real Property Acquisition Policies Act of 1 970, Public Law 9 1 -646, Sec. 
216,42U.S.C. 4636; 

(B) Any payment to volunteers under Title I (VISTA and others) and 
Title II (RSVP, foster grandparents, and others) of the Domestic Volun- 
teer Service Act of 1973 (Public Law 93-113, Sec. 404(g), 42 U.S.C. 
5044(g)) to the extent excluded by that Act; 

(C) Payment to volunteers under Section 8(b)( 1 )(B) of the Small Busi- 
ness Act (SCORE and ACE) Public Law 95-510, Sec. 101, 15 U.S.C. 
637(b)(1)(D); 

(D) Income derived from certain submarginal land of the United States 
which is held in tmst for certain Indian tribes, PubUc Law 94-1 14, Sec. 
6, 25 U.S.C. 459(e); 

(E) Payments received under the Job Training Partnership Act, Public 
Law 97-300, Sec. 142(b), 29 U.S.C. 1552(b); 

(F) Income derived from the disposition of funds to the Grand River 
Band of Ottawa Indians, Public Law 94-540, Sec. 6; 

(G) Payments received under the Alaska Native Claims Settlement 
Act, Public Law 94-204, Sec. 4(a), 43 U.S.C. 1626; 

(H) The value of assistance to children or their families under the Na- 
tional School Lunch Act 42 U.S.C. 1760(e), the Child Nutrition Act of 
1966, 42 U.S.C. 1780(b), and the Food Stamp Act of 1977, 7 U.S.C. 
2017(b); 

(I) Payments by the Indian Claims Commission to the Confederated 
Tribes and Bands of the Yakima Indian Nation or the Apache Tribe of the 
Mescalero Reservation, Public Law 95-433, Sec. 2,25 U.S.C. 609(c)(1); 
and 

(J) Payments to the Passamaquoddy Tribe and the Penobscot Nation 
or any of their members received pursuant to the Maine Indian Claims 
Settlement Act of 1980, Public Law 96-420, Sec. 6, 9(c), 25 U.S.C. 
1725(i), 1728(c); and 

(K) Payments or allowances received pursuant to the Home Energy 
Assistance Act of 1980, Public Law 96-223, Title III, Sec. 313(c)(1). 

(L) Student financial assistance received by an individual from any 
program funded under Title IV of the Higher Education Act of 1965 (in- 
cluding the Pell Grant, Supplemental Education Opportunity Grant, State 
Student Incentive Grant, National Direct Student Loan, PLUS,College 
Work Study, and Byrd Honor Scholarship Programs). 

(4) The local agency may require verification of information which it 
determines necessary to confirm income ehgibility for Program benefits. 
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NOTE: Authority cited; Sections 311 and 312, Health and Safety Code. Reference: 
Sections 31 1 and 312(0, Health and Safety Code. 

History 
1. New section filed 8-23-89; operative 8-23-89 (Register 89. No. 38). 

§ 40673. Priority System for Program Enrollment. 

(a) The competent professional authority shall fill vacancies which oc- 
cur after a local agency has reached its maximum participation level by 
applying the following participant priority system. 

(b) The enrollment priorities shall be as follows: 

(1) Priority I includes the following in rank order beginning with the 
highest: 

(A) Pregnant women who have one or more biochemical, physical, 
medical, or anthropometric risk factor(s) specified in Secfion 40671 of 
these reguladons. 

(B) Breastfeeding women who have one or more biochemical, physi- 
cal, medical, or anthropometric lisk factor(s) specified in Section 40671 
of these regulations. 

(C) Infants who possess one or more biochemical, physical, medical, 
or anthropometric risk factor(s) specified in Section 4067 1 of these regu- 
lations. 

(2) Priority II includes: 

(A) Women who are breastfeeding infants who qualify as Priority II 
and who have no other risk factors. 

(B ) Infants up to six months of age who do not qualify as Priority I and 
who were bom to WIC participants; infants up to six months of age who 
do not qualify as Priority I and who were born to women who were not 
WIC participants during pregnancy, but who were at nutritional risk dur- 
ing pregnancy due to one or more biochemical, physical, medical, or an- 
thropometric risk factor(s). 

(3) Priority III includes the following in rank order, beginning with the 
highest: 

(A) Children who have not reached the month of their third birthday 
and who possess one or more biochemical, physical, medical, or anthro- 
pometric risk factor(s) specified in Section 40671 of these regulations. 

(B) Postpartum women who possess one or more anthropometric, bio- 
chemical, physical, or medical risk factor(s) specified in Section 4067 1 
of these regulations. 

(C) Children who have reached the month of their third birthday and 
who possess one or more biochemical, physical, medical, or anthropo- 
metric risk factor(s) specified in Section 40671 of these regulaUons. 

(4) Priority IV includes the following in rank order, beginning with the 
highest: 

(A) Pregnant women with an inadequate diet. 

(B) Breastfeeding women with an inadequate diet. 

(C) Infants with an inadequate diet. 

(5) Priority V includes children with an inadequate diet. 

(6) Priority VI includes postpartum women who are not breastfeeding 
and who currently have an inadequate diet and no other risk factor(s). 

(c) A breastfeeding woman and her infant shall be placed in the highest 
priority level for which either is qualified. 

NOTE: Authority cited: Sections 31 1 and 312, Health and Safety Code. Reference: 
Sections 311 and 312(f), Health and Safety Code. 

History 
1. New section filed 8-23-89; operative 8-23-89 (Register 89, No. 38). 



§ 40675. Processing Standards. 

(a) Local agencies shall act on applications for Program benefits with- 
in the following timeframes: 

(] ) When the local agency is serving its maximum caseload, the local 
agency shall maintain a waiting list of individuals who visit the local 
agency to express interest in receiving Program benefits and who are 
likely to be served. The local agency shall notify the applicant of her 
placement on the waiting list within twenty (20) calendar days after the 
applicant's visit to the local agency during clinic office hours to request 
Program benefits. 



(2) When the local agency is not serving its maximum caseload, the 
local agency shall accept applications, make eligibility determinations, 
notify the applicants of the decisions made and, if the applicants are to 
be enrolled, issue food or food instruments. All of these actions shall be 
accomplished within the timeframes set forth below. 

(A) Applicants at special nutritional risk shall be notified of their eligi- 
bility within ten (10) calendar days of their initial visit to the local agency 
to apply for Program benefits. Local agencies may extend this timeframe 
to fifteen (15) calendar days with prior written approval from the Depart- 
ment. Applicants at special nutritional risk shall include pregnant women 
eligible as Priority I participants, and migrant farmworkers and their fam- 
ily members who soon plan to leave the jurisdiction of the local agency. 

(B) All other applicants shall be notified of their eligibility within 
twenty (20) calendar days after their initial visit to the WIC clinic to apply 
for Program benefits. 

(b) Each local agency shall issue one or more food instruments or 
vouchers to the participant at the same time as the notification of certifi- 
cadon. The food instruments shall provide benefits for the current month 
or the remaining portion thereof, and shall be redeemable immediately 
upon receipt by the participant. 

NOTE: Authority cited: Sections 311 and 312, Health and Safety Code. Reference: 
Sections 31 1 and 312(d) and (e). Health and Safety Code. 

History 
1. New section filed 8-23-89; operative 8-23-89 (Register 89, No. 38). 

§ 40677. Certification Periods. 

(a) Certificafion periods shall be within the following timeframes: 

( 1 ) Pregnant women shall be certified for the duration of their pregnan- 
cy and for up to six weeks postpartum. 

(2) Postpartum women shall be certified for up to six months postpar- 
tum. 

(3) Breastfeeding women shall be certified at intervals of approxi- 
mately six months, ending with the infant's first birthday. 

(4) Infants shall be cerfified at intervals of approximately every six 
months. The Department may permit local agencies to certify infants un- 
der six months of age for a period extending up to the first birthday, pro- 
vided that the quality and accessibility of health care services are not di- 
minished. 

(5) Children shall be certified at intervals of approximately six months 
and ending with the end of the month in which a child reaches the fifth 
birthday. 

(b) In cases where there is difficulty in appointment scheduling, the 
certification period for breastfeeding women, infants, and children may 
be shortened or extended by a period not to exceed thirty (30) calendar 
days. 

NOTE: Authority cited: Sections 31 1 and 312, Health and Safety Code. Reference: 
Sections 31 ] and 312(f), Health and Safety Code. 

History 
1. New section filed 8-23-89; operafive 8-23-89 (Register 89, No. 38). 

§ 40679. Actions Affecting Participation in 
Mid-Certification. 

(a) The local agency shall disqualify an individual in the middle of a 
certification period for the following reasons: 

( 1 ) Through a reassessment of eligibility status, the individual is deter- 
mined to no longer meet eligibility requirements. However, a participant 
whose nutritional risk condition has resolved shall not be disqualified 
mid-certification. 

(2) The local agency shall disqualify a participant for a period not to 
exceed three months for participant abuse including, but not limited to, 
any of the following reported program violations by the participant or 
parent, guardian, caretaker, or representative of the participant: 

(A) Knowing and deliberate misrepresentation of facts or circum- 
stances which affect Program eligibility; 

(B) Sale of supplemental foods or food instruments to, or exchange 
with, other individuals or enfities; 

(C) Purchase of more than the specified amount of an authorized food 
item(s) with food instruments; 
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(D) Receipt from food vendors of cash or credit toward purchase of un- 
authorized food or other items of value in lieu of authorized supplemental 
foods; 

(E) Return of authorized food items purchased with WIC food instru- 
ments for cash, credit, or unauthorized items; 

(F) Physical abuse, or threat of physical abuse, of WIC clinic or vendor 
staff; 

(G) Behaving in a rude or abusive manner, or otherwise causing a dis- 
ruption at the WIC clinic or the food vendor. The local agency shall ob- 
tain approval from the Department prior to disqualification of an individ- 
ual for this reason. 

(H) Purchase of unauthorized food items with WIC food instruments; 

(I) Use of food instruments outside of the valid dates; 

(J) Any alteration of the food instrument; 

(K) Redemption of food instruments at any food vendor other than the 
one imprinted on the food instrument; 

(L) Theft of food instruments; 

(M) Dual participation; 

(N) Accepting WIC food instruments from anyone other than WIC 
staff. 

(3) Fails to pick up food instruments or to keep scheduled appoint- 
ments for a period of two consecutive months. 

(4) If the Department experiences funding shortages, it may be neces- 
sary to discontinue Program benefits to a number of certified participants 
whose nutritional and health status would be least impaired by withdraw- 
al of Program benefits. Such action shall be taken only after the Depart- 
ment has explored alternative actions; the action shall be calculated to af- 
fect the least possible number of participants with the expectation of 
providing benefits again when funds are available. When the Department 
elects to discontinue benefits to a number of certified participants due to 
insufficient funds, local agencies shall not enroll new participants during 
the time period. 

(b) Based on the circumstances of the particular case, local agencies 
may stay the effect of the three month suspension period authorized in 
a)(2) above with written approval from the Department. 

(c) As specified in (a)(2) above and in accordance with the provisions 
of Sections 40683 and 40757 and 7 CFR 246.23(c), participants or their 
parents, guardians, caretakers or representatives who have been deter- 
mined to have intentionally misrepresented, concealed or withheld facts 
shall be required to reimburse the Department for the financial loss which 
resulted from improper receipt of program benefits. The financial loss is 
specifically limited to the value of the overissued food benefits. 

(d) Local agencies shall have up to 30 days upon learning of a reported 
program violation to make a determination as to the vaUdity of the viola- 
tion and to notify the participant in writing. This written notification shall 
be sent by certified return receipt. The written notification shall include 
the reasons for the action, and of the right to a fair hearing to appeal the 
disqualification in accordance with the provisions of Section 40703 of 
these regulations. Such notification need not be provided to persons who 
will be disqualified for not picking up food instruments in accordance 
with the provisions of Section 40679(a)(3) of these regulations. Disquali- 
fication shall not take effect until at least fifteen (15) calendar days after 
the participant has received the written notice. 

NOTE: Authority cited: Sections 31 1 and 312, Health and Safety Code. Reference: 
Section 316, Health and Safety Code. 

History 
1. New section filed 8-23-89; operative 8-23-89 (Register 89, No. 38). 

§ 40681 . Notification of Participant Rights and 
Responsibilities. 

(a) Local WIC agencies shall provide information on rights and re- 
sponsibilities for Program participation to participants or their parents, 
guardian, caretakers or representative. Where a significant number or 
proportion of the population eligible to be served needs the information 
in a language other than English, the local agency shall take reasonable 
steps to provide the information on Program rights and responsibilities 



in appropriate languages to such persons, considering the scope of the 
Program and the size and concentration of such population. 

(b) Local agencies shall inform all participants of the illegality of dual 
participation at the time of each certification. 

(c) At the time of the initial certification, each participant shall receive 
an orientation to the Program, including the proper use of the food instru- 
ments, and shall be advised of the types of health services available, 
where they are located, and why they may be useful. 

(d) At the time of each certification, the local agency shall inform each 
participant of the policy on disqualification for not picking up food in- 
struments, set forth in Section 40679(a)(3) of these regulations, and of the 
importance of regularly picking up food instruments. 

(e) A participant who is to be disqualified from the Program at any time 
during a certification period, or an applicant whose application is denied, 
shall be advised in writing not less than fifteen (15) calendar days before 
the disqualification or at the time of application denial of the reasons for 
the disqualification or denial and of the right to a fair hearing, as outlined 
in Sections 40703 and 40705. Such written notification need not be pro- 
vided to participants who will be disqualified for failure to pick up food 
instruments, as outlined in Section 40679, and need not be provided at 
the expiration of a certification period. 

(f) Each participant shall be notified not less than fifteen (15) calendar 
days before the expiration of each certification period that the certifica- 
tion is about to expire. 

NOTE: Authority cited: Sections 311 and 312, Health and Safety Code. Reference: 
Sections 311 and 312, Health and Safety Code. 

History 

I. New section filed 8-23-89; operative 8-23-89 (Register 89, No. 38). 

§ 40683. Dual Participation. 

(a) Local agencies shall report all cases of suspected dual participation 
to the Department. 

(b) Participants or their parents, guardians, caretakers, or representa- 
tives who are determined to be dual participating shall be: 

(1 ) Disqualified immediately from one of the two agencies or clinics. 

(2) Disqualified for a period up to three months from both agencies or 
clinics if deliberate misrepresentation is involved. 

(c) Based on the circumstances of the particular case, local agencies 
may stay the effect of the three month suspension period authorized in 
(b)(2) above with written Departmental approval. 

(d) Participants or their parents, guardians, caretakers, or representa- 
tives who are determined to be dual participating shall be required to re- 
imburse the Department for the financial loss resulting from the receipt 
of food instruments in excess of the authorized amount. 

(e) Participants who are determined to be dual participating shall be 
subject to penalties as outlined in Article 1 1 of these regulations. 
Note: Authority cited: Sections 311 and 312, Health and Safety Code. Reference: 
Sections 311, 312.5 and 316, Health and Safety Code. 

History 
1. New section filed 8-23-89; operative 8-23-89 (Register 89, No. 38). 

Article 3. Nondiscrimination 

§ 40693. Civil Rights. 

(a) No person shall, on the grounds of race, color, national origin, age, 
sex, or handicap, be excluded from participation in, be denied benefits 
of, or be otherwise subjected to discrimination under the Program. 

(b) Where a significant number or proportion of the population eligible 
to be served needs service or information in a language other than English 
in order to effectively be informed of or participate in the Program, the 
local agency shall take reasonable steps to provide information in appro- 
priate languages to such persons, considering the scope of the Program 
and the size and concentration of such population. 

(c) The local agency shall compile data, maintain records, and submit 

reports as required by the Department to permit effective enforcement of 

nondiscrimination laws. 

NOTE: Authority cited: Sections 311 and 312, Health and Safety Code. Reference: 
Section 311, Health and Safety Code. 
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History 

1. New section filed 8-23-89; operative 8-23-89 (Register 89. No. 38). 



Article 4. Fair Hearing Procedures for 
Participants 



§ 40703. Fair Hearing Requests. 

(a) A hearing process shall be provided to any participant who appeals 

( 1 ) The Department's or local agency's action which results in the par- 
ticipant's denial of participation or disqualification from the Program, or 

(2) The Department's request for repayment of the cash value of pro- 
gram benefits overissued as a result of the participant intentionally mis- 
representing inforination. 

(b) Requests for a fair hearing may be made on behalf of the applicant 
or participant by a parent, guardian, caretaker, or other representative. 

(c) The Department or local agency shall provide participants up to 
sixty ( 60) calendar days to request a fair hearing from the date the Depart- 
ment or the local agency mails or gives the participant the notice to deny 
participation, the notice of disqualification, or the request for repayment. 

(d) The Department and local agency shall not deny the right to, or dis- 
miss a request for, a hearing unless: 

( 1 ) The request is not received within the timeframes established by 
the Department. 

(2) The request is withdrawn by the appellant or representative of the 
appellant. 

(3) The appellant or representative fails to appear at the hearing with- 
out good cause. 

(4) The appellant has been denied participation by a previous hearing 
and 

cannot provide evidence that circumstances relevant to Program eligi- 
bility have changed in such a way as to justify a hearing. 

(5) The sole basis for the hearing is categorical eligibility, and the ap- 
pellant is not contesting the categorical status of the participant, or the 
Department has determined in a prehearing review that the appellant is 
categorically ineligible. Categorical ineligibility shall be documented 
and the documentation shall be maintained on file at the local agency. 

(6) The sole basis for the hearing is the appellant' s request for retroac- 
tive benefits. 

(e) Except for participants whose certification period has expired, par- 
ticipants who appeal the termination of benefits within the fifteen ( 1 5) 
calendar days advance adverse notice period provided for in Section 
4068 1 of these regulations shall continue to receive Program benefits un- 
til the hearing officer reaches a decision, or the participant's certification 
period expires, which ever occurs first. However, applicants who are de- 
nied benefits at initial certification or because of the expiration of their 
current certification, or because they have been determined to be categor- 
ically ineligible, may appeal the denial, but shall not receive benefits 
while awaiting the hearing. 

(f) A written notice of hearing shall be sent to the appellant or represen- 
tative and the local agency at least 10 calendar days prior to the scheduled 
date of the hearing. 

(g) The notice of hearing shall: 

(1) Specify the date, time, and place of the hearing; 

(2) Explain the manner in which the hearing will be conducted; 

(3) Apprise the petitioner of the rights stipulated in Section 40705(b) 
of these regulations; 

(4) State that failure to appear at the hearing without good cause shall 
constitute waiver of the hearing; 

(5) Advise the appellant whether WIC Program benefits will be con- 
tinued pending the fair hearing decision. 

(h) The fair hearing shall be conducted by an impartial hearing official 
who does not have any personal stake or involvement in the decision and 
who was not directly involved in the initial determination of the action 
being contested. 



(i) The fair hearing shall be held within three weeks from the date the 
Department received the request for a hearing. 

(j) The hearing official shall take the matter under submission at the 
conclusion of the hearing. A proposed decision shall be submitted to the 
Chief of the Department's Family Health Division (Division Chief) or 
designee. Upon submission to the Division Chief, a copy of the proposed 
decision shall be delivered to the Department's representative. 

(k) The Division Chief may adopt the proposed decision without 
change, prepare a decision based upon the hearing record, or remand the 
matter back for further hearing and decision. 

(1) The decision shall be final upon adoption by the Division Chief Co- 
pies of the decision of the Division Chief shall be sent by certified mail 
to the local agency and delivered to the Department's representative. 

(m) The appellant shall be notified in writing of the hearing decision 
within forty-five (45) calendar days from the date on which the request 
for the hearing was received by the Department. This timeframe may be 
extended if the petitioner has requested and been granted a postponement 
of the hearing. A fair hearing decision unfavorable to the appellant shall 
explain the right to pursue judicial review of the decision. Benefits shall 
not continue during judicial review of a fair hearing decision. 

(n) If the decision is in favor of the appellant and benefits were denied 
or discontinued, benefits shall begin immediately. No retroactive bene- 
fits shall be provided. If the decision is in favor of the agency, as soon as 
administratively feasible, the local agency shall terminate any continued 
benefits, as decided by the hearing official. If the decision regarding re- 
payment of benefits by the appellant is in favor of the agency, the local 
agency shall resume its efforts to collect the claim, even during pendency 
of an appeal of a local-level fair hearing decision to the Department. 

(0) All hearing records and decisions shall be made available for pub- 
lic inspection and copying; however, the names and addresses of partici- 
pants and other members of the public shall be kept confidential. 

(p) There shall be no right to reconsideration of the decision adopted 
by the Division Chief 

Note : Authority cited : Secti ons 3 11 and 3 1 2 , Health and S afety Code . Reference : 
Sections 311 and 312, Health and Safety Code. 

History 
1. New section filed 8-23-89; operative 8-23-89 (Register 89, No. 38). 

§ 40705. Fair Hearing Procedures. 

(a) The hearing shall be conducted by an impartial official. 

(b) The appellant shall have the opportunity to: 

(1) Examine, prior to and during the hearing, the documents and re- 
cords presented to support the decision under appeal; 

(2) Question or refute any testimony or evidence, including an oppor- 
tunity to cross-examine adverse witnesses; 

(3) Be assisted or represented by an attorney or other person, if desired; 

(4) Bring witnesses; 

(5) Advance arguments without undue interference; 

(6) Submit evidence to establish all pertinent facts and circumstances 
in the case. 

NOTE; Authority cited: Sections 31 1 and 312, Health and Safety Code. Reference: 
Section 311, Health and Safety Code. 

History 

1. New section filed 8-23-89; operative 8-23-89 (Register 89, No. 38). 

Article 5. Supplemental Foods 

§ 40715. Supplemental Foods. 

(a) Supplemental foods shall be prescribed for the participant from 
foods authorized by the Department according to the category and nutri- 
tional need of the participant. 

(b) The competent professional authority shall determine for each par- 
ticipant the appropriate supplemental foods, taking into consideration the 
participant's age and dietary needs. 

(c) The specific foods authorized shall be determined by the depart- 
ment based upon federal minimum nutrient requirements specified for 
the particular food group, programmatic needs, financial constraints, and 
space limitations on the face of the food instruments. The Department 
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shall make every effort to minimize the number of specific foods autho- 
rized in order to avoid difficulty in complying with, and misunderstand- 
ing of. Program ailes for food instrument usage by Program participants 
and food vendors. The Department shall authorize up to but not more 
than ten food types or ten food items with specific brand names on any 
food instrument. The following criteria shall be used by the Department 
to designate the specific foods authorized: 

(1) Cost of the foods; 

(2) Appropriateness of foods to the participant's category; 

(3) Statewide availability of the foods for a period of at least one year; 

(4) Nutrient content of the food, its relationship to the nutritional needs 
of participants, and its consistency with the nutrition education goals of 
the Program. 

NoTii: Authority cited: Sections 3 1 1 and 312, Health and Safety Code. Reference: 
Sections 31 1 and 312, Health and Safety Code. 

History 
1. New section filed 8-23-89; operative 8-23-89 (Register 89, No. 38). 



Article 6. Nutrition Education 

§ 40725. Local Agency Responsibilities. 

(a) Local agencies shall make nutrition education available to all adult 
participants and to parents, guardians, caretakers or other representatives 
of infant and child participants. Nutrition education shall be designed to 
meet the cultural and language needs of the participant, considering the 
scope of the Program and the size and concentration of such population 
with such needs. 

(b) Local agencies shall develop an annual nutrition education plan in 
a format specified by the department. 

NOTE: Authority cited: Sections 3 1 1 and 312, Health and Safety Code. Reference: 
Sections 31 1 and 312, Health and Safety Code. 

History 

1. New section filed 8-23-89; operative 8-23-89 (Register 89, No. 38). 

§ 40733. Vendor Training. 

(a) A representative or representatives designated by the vendor shall 
participate in vendor training as follows: 

(1) A representative designated by the vendor shall attend interactive 
training provided by the Program as part of the application for authoriza- 
tion process, as specified in Section 40735, and at least once every three 
years after authorization while authorized. Interactive training means 
training provided by the Program in a format that includes a contempora- 
neous opportunity for questions and answers. 

(A) A vendor shall be notified in writing of the date, time and location 
of the interactive training. 

(B) A vendor whose representative cannot attend or fails to attend the 
interactive training, on the date and in the location specified in subsection 
(a)(1)(A), shall be notified in writing of one alternative date, time and 
location for attendance. 

(C) Failure of a representative designated by the vendor to attend the 
interactive training noticed pursuant to subsections (a)( 1 )(A) or (a)( 1 )(B) 



shall result in termination of the authorization process and denial of au- 
thorization for vendors applying for authorization. 

(D) Failure of a representative designated by a currently authorized 
vendor to attend the interactive training noticed pursuant to subsections 
(a)(1)(A) or (a)(1)(B) shall result in termination of authorization for that 
vendor store. 

(2) A representative designated by the vendor shall demonstrate 
through the achievement of a 90 percent or higher score on a written ex- 
amination that the representative designated by the vendor understands 
the interactive training content. 

(A) If a representative designated by the vendor fails to achieve a score 
of 90 percent or higher on a written examination, the representative des- 
ignated by the vendor shall retake a written examination immediately. 

(B) If the representative designated by the vendor again fails to 
achieve a score of 90 percent or higher on a written examination, a repre- 
sentative designated by the vendor shall attend a subsequent interactive 
training provided by the Program and then retake a written examination. 

(C) If a representative designated by the vendor fails to achieve a score 
of 90 percent or higher on a written examination after the repeated inter- 
active training, the authorization process shall terminate and authoriza- 
tion shall be denied for the vendor applying for authorization. 

(D) If a representative designated by the vendor fails to achieve a score 
of 90 percent or higher on a written examination after repeated interactive 
training, the Program shall terminate the authorization for the currently 
authorized vendor. 

(3) A representative designated by the vendor shall receive annual 
training provided by the Program, in the form of a newsletter, video or 
other media other than the training specified in subsection (a)( 1 ). 

(b) The vendor shall be responsible for training all employees who par- 
ticipate in Program transactions or handle food instruments regarding in- 
formation contained in the interactive and annual trainings. 
Note; Authority cited: Sections 123310 and 123315, Health and Safety Code. 
Reference: Sections 123315 and 123320, Health and Safety Code; and Title 7 
Code of Federal Regulations Section 246. 1 2. 

History 
1. New section filed 4-17-2007; operative 5-17-2007 (Register 2007, No. 16). 



Article 7. Food Delivery System 

§ 40735. Authorization of Food Vendors. 

(a) Any retail outlet meeting certain food stocking requirements may 
apply to become an authorized food vendor. The Department may limit 
the number of food vendors in a geographic area taking into consideration 
the adequacy of participant access and the Department's ability to effec- 
tively manage review of authorized food vendors. All applicants shall 
complete a WIC application on a form heretofore known as the "Retail 
Vendor Application for Authorization to Participate in the Supplemental 
Food Program for Women, Infants and Children (WIC)," Form DHS 
4070 (1/89). Specific criteria relative to the completeness of the applica- 
tion, history of compliance with the WIC Program during previous peri- 
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ods of participation and the appropriate rate of food prices as identified 
on the "Vendor Food Price Survey," Form DHS 4115 (3/89), shall be used 
to review each complete application and food prices to determine if a food 
vendor will be authorized. If the vendor's application has been disap- 
proved by the Department for reasons other than suspension, the appli- 
cant shall be afforded at least one opportunity to resubmit a complete 
application. If an applicant has been denied for a specified period, the 
applicant may reapply at the end of that period. Only authorized food ven- 
dors shall accept food instruments. Each retail outlet location must be au- 
thorized separately from any other location operated by an individual, 
group of individuals, or a corporation. No food vendor is entitled to any 
reimbursement for food vouchers without first having an executed ven- 
dor agreement. Unauthorized food vendors who accept food instalments 
shall be held liable for repayment of funds received in the absence of a 
fully executed agreement between the Department and the food vendor. 
All food vendors transacting food instruments shall maintain inventory 
records showing all purchases, both wholesale and retail, in the form of 
invoices which identify the quantity, sizes and prices of specified autho- 
rized supplemental foods, 

(b) Criteria used to select WIC food vendors include but are not limited 
to: 

(1) The prices the food vendor charges for foods in relation to other 
stores in the area or other stores of similar size and/or sales volume; 

(2) The ability of the Department to ensure, through in-store com- 
pliance purchases or other reviews, that authorized supplemental foods 
will be provided; 

(3) The adequacy of the shelf stock in sufficient types and amounts of 
WIC authorized foods; 

(4) A food vendor's history of compliance with statutes, regulations, 
and prior agreements with local, state, and federal governmental entities 
including, but not limited to, those entities responsible for administering 
the WIC and Food Stamp Programs; 

(5) The food vendor's understanding of the provisions contained in the 
Vendor Agreement; 

(6) The food vendor's establishment must be convenient and accessi- 
ble for WIC participants. 

(c) A vendor education session shall be provided by the Department 
or local agency staff persons prior to authorization. The education train- 
ing session shall be conducted in the English language and shall include, 
but not be limited to, the following: 

(1) A review of "Guidelines for Vendor Participation in the WIC Pro- 



gram ; 

(2) A review of WIC food instruments handling procedures; 

(3) An explanation of which foods and the quantities authorized for 
purchase with WIC food instmments; 

(4) An explanation of the food vendor's responsibility of maintaining 
"records of inventory" to be available for review by Department repre- 
sentatives to verify sufficient types and amounts of WIC foods in stock. 
For food vendors who have had prior authorization to participate in the 
Program, such education may be provided to the food vendor by way of 
written material. 

(d) Processing times for food vendor applications shall be subject to 
the following: 

(1) Upon the submission of a completed applicadon, the Department 
shall have ninety (90) calendar days to investigate whether the applicant 
food vendor is able to comply with Program requirements and issue an 
approval or denial notice to the applicant. The Department shall have an 
additional sixty (60) calendar days to ensure the capability of the local 
agency to issue food instruments payable to the order of the food vendor 
which has been so approved. 

(2) During the investigation, if facts are identified which indicate that 
the applicant food vendor may not be able to comply with Program re- 
quirements, the Department shall have ninety (90) calendar days in addi- 
tion to the ninety (90) calendar days in (d)( 1 ) above, to investigate fur- 
ther. If there has been a transfer of store ownership, the Department shall 
determine whether the seller who is the prior WIC food vendor retains 
any ownership interest in the business. If the seller is under suspension 
or termination for cause or where an outstanding audit claim exists, and 
the Department determines that the seller retains an ownership interest, 
the Department shall deny the application of the applicant food vendor. 
When the terms of the punitive action or the claim are settled and the oth- 
er criteria for approval are satisfied, the Department may approve the 
applicadon. Once approved, the Department shall have sixty (60) calen- 
dar days to ensure the capability of the local agency to issue food instru- 
ments payable to the order of the food vendor which has been so ap- 
proved. 

(3) The seller of a store which has or recently had WIC authorization 
status, including a store under suspension or termination for cause, or 
where an outstanding audit claim exists, shall inform the prospective 
buyer that the vendor authorizafion does not transfer to the buyer, that the 
buyer must file an application on his/her own behalf, and shall inform the 
prospecfive buyer of the apphcable application processing times. 
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(4) The Department shall expedite food vendor application processing 
when the food vendor is located in an area where no other authorized food 
vendor exists and where failure to expedite food vendor application pro- 
cessing would cause undue participant hardship. 
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KITAIL VENDOR ATPLICATION FOR AUTHORIZATION TO PARTICIPATE IN THE 
SUrrLEMEMTAL POOD PROGRAM FOR WOMEN. INFANTS, AND CHILDREN (WIC) 







■rfHMlnvMMnMafa 






Fon orriet um only 






IMPORTANT HOfnt JVmwmtmtimmmmmkmm 
















IB. Tataphon* Numtar of Firm 
1 ) 




1C. Numtnr »f OtMAmiMi 


2A. TvP««*f*«« 




a 




ni«niwtv/aAjg nor* 
ComiiMiMtv 




21. SatlW* r«rmit NumlMr 


D Ura/dwintiM 


3C. Fkm* FMt*f«l Tm id Nwmbtf 






SA: ro a« Ctavytf/«r«tf ^K SOLC ^ffOPfUgTOff Onir 



OwrarNMM 


SocM SMMfiiy NumtMf 




Ofhran Ltann Numbn or tAmtlicaiton Numtwr 


Citv ind tuw 


ZtFCod* 


( 1 



3S: r« ■• Camp4fd by FAH TNCHSHIHSf of JOINT VCNTUHeS Only 



SocW Sacuriiy NunKbar 



FwtMrAdilraM 


OrWart Lteann Nun«liar or Idannlleatton NufflMr 


CltvaMSlata 


ZIP Coda 


Parmar T»ttol>Oi«a NumtMf 

1 1 


Ntma of Oiiiina>(i>inDnaT 




Soc«> Sacuriiv Mumbar 


Pmwm M»*n 




CltV*ndluta 


ZiPCotft 


Partnat TatapAMw Mumbar 
1 1 


Naniaa< >M«ar/Farin«r 


Social Saounfv Numbar 


PartMT AddraM 


QriMn Uetnia Itumbar ar Idamttteanon Numoar 


City and Siaia 


ZIP COO* 


Pannar raiaonona Numbar 
1 > 



• 



a 


t«Hto»X: 


To «• ComBlmtmt *y COIPOnA TIONS Only 








Ttlapbona Numbar 
i • 


MaiUM«Addr*M 


Corporation Coritact Paraon 


City and Sura 


ZIP Coda 


Talapbona Nuinkm til diflarani from abooal 
1 1 






S«ora Managartil 
Ml 


(21 




Auittant Mtrwwr 



QMS aOTO (!/•*> 
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iMttMSO: rottCamotttmtbrSUBSIOMItyOnIr 



Nhm at #tiviit ComDwiy 



StraMAMnM 



ZIP Cod* 



Oiyi 



TMVpnonv MUfnMf 





a tiiiliii Hi TaB»Con»mt*)ffAKeNTCOk»ANrOnH^ 




NwnwotSuMdtirtM 

ill 12) 




O) |4» 






4. 


D Ym a No U vw, «rnw your AicoHoi «i>d 9*f>iim Ceotf ot Hvtrbw. 


1 




& 


Q fm □ Nd ilvMiMhm? 







SttMlAddraw 



Countv 



7. HM«v«utaM<tauil>oraMlMlentmini)wWICPiO(nnt> Q Vti O Mo 



. a WW* you MWWidM or dMouMiliwi ham itM WIC P>ar«"' 
a Vn a Ma It VM, «Miin IMMtr 



ft. ArtvauMtittortradtopvticipanm tlwFoodSumpProsramI 

O V« O No If VM, cnivr luitioritMiofl numMr: 



10. H«»» you •»« ba*n aiMMnacd ar Oiioualiliad from ilw Food Sianw Program; 
O V«» D Mo It v*t. (nnf ruMMi lor tuto«>tiO« 



11 A. Ctoa Vohiina si Sain Uui t*m 
I 



tia. Food Sam tni Year 



nC Food StaffiO SAM* LMt Vmt 



12. Numdar ol Eixotoy*** MHo Will B* Hanoiinf voiKtiar Traniacnoni Uncludaooih cuxoma' f^Ktm a i n p to » aa » and boofcliaapint t» aii u niia> 
wtn Kwrtla vouclin ndamonan* mih ilw bankli). I 



11A. SutUMM Noun 
F»om 



To 



13B. Dtvi o* Op(ra«on 



14. CERTIFICATION 

* lamawArifif ferawtfxratabaa M mtnp»n in M* Cmlltttnm Otffrttntni e* Htal^ S»i¥tcm' WK 

* / *m ««a« ana yitdmmo^ ta« xfuwoaiw Mai parwn ma frofwm, Ptn MtlSl'K Faoit Kandlar i» » aamaa», aMrf •Vu UM m m 
Vmt^tr Hntdpntmm kt tfWiefngnm.~ 

■ M^ Hon. Induilnt all am >» 'oti»w. ■*<' eanmiv ■•'* <»vfra>n rtfuitiva ma fuMMaaa 

* f tuMhraiMtf Aar nt Saita mC Pnpmn ttit imrekt mf mitherifHott m ptniei»»n tar mny ridnhm ^ mt t* Ik* Am'* 

a f „^ Madaia Aa *tton»aaort an i*« anaUcanaa m naaaw li.m.. c/wnpa e< OMnnAip, atwa atoaM<a, McL 

* / untmntnd thaf f *a»a Ma >^i to aaaaa/ Ma alMia/ et mf mwkation *ir V>t $c*w OaparviMnr •) Mmt» Stnlem' WIC 
t»lmt tiff firm mttibt IS dari ot mrimn motk*. 

* / mtdrntind Itlar no eon/lici ol mnrmt tMI awi 6afiwaw> mv firm m aa 'WiAorirarf >an^ar~anrfaiiv WlCttntV wirMinacaMnMa 
Mfwtct aiva. 

* AW Ma *>tannarta» «i M* «M>i«MWOA A in/«. (II uniiiiiir inil mi rifii iiifiiiiiiail i iiimh MH Ma fl ^iiBaiiai H al" f<l«rfl^ f""*"' 

■<« aiN»r ar i» <M»< >aia a w >a > a< » aarinetiani. 

* thmmmnhmritv to commct tor Ma tkm. 



Page 279 



(4-1-90) 



§ 40735 



BARCLAYS CALIFORNIA CODE OF REGULATIONS 



Title 22 



VENDOR FOOD PRICE SURVEY 



Star* Namt . 

Addreu 

City 



Phon* No.L 



Prion Effective. 



Zip. 



.County. 



WIC Vendor No. 



OFFICE USE ONLY 

. N«w Vendor - Initial Survty 
.Updattd Food Prica Survay 
. Raauthorixnion 



Number of Chtckrtandi ■ 



IWSTWUCnONS: Lirt your ourram prie» ai«) tfwi amoum of twrantpry for —ah ham. 



MWi — Any of th» foHiwtna uwHa»a r » il . tuttlf ind . torn mtUk» 



Whola t Qal 

Lowfat 

Nonfat 

Addophllut 

Whola H Gal. 

Lowfat 

Nonfat 

Acidophilus 

Who>a 1 Qt. 

LoMrfat 

Nonfit 

Acidophilui 

Evaporatad— Whola . . 
Evapofatad— Sklmmad 
Evaporated- Lowfat . 
Dry Lowfat 



Dry Nonfat 



12 Ox. 
12 Oi. 
12 Oz. 
_0r. 
_0i. 
_0x. 
_0i. 



IMVINTORV 



it» - Ariy ■* ttw foUpwtm tOO% Bawiad f frawn — um i ii ■ ! >< fntti >iil«a». 



CANNED 

Oarv9« 

Qj-apafruit ,,..,.... 
Oinga/Grapafruit . . . 

Dola PIntappla 

Dal Monte Pineapple 
Libby's Pineipple . . . 
Springfiald Pineappia . . 
Senaca AppI* (Rad cart) 
Springfield AppI* .... 



Chaaaa— Btocfc m dkarf demaalla i 



I anlv. Olo* arlaa per pound. 





HIah 


Low 


INVENTORV 


Colhy 


s 


s 




Rrlf^ 
























Ntturil Ct'Hflar _ 




■ 




■i«* . . , .... , . 








•5^l« , , , 








Mmj»r»Ht _ .. . 









£■•• - OrKM AA IChldiOT twm Only - whim at 


krawnl 






Comnt 
Mm 


INVENTORY 




^ 










Extra Large pardoz. 







NOTE: Men mty bt vwrifM by ttf CMfurtmmt *t »ny tim; 



FOR STATE USE ONLY 



Sellar't Permit No. 
ABC No 



St»ta/Loca) Agerwry Steff 



46 Oz. 
46 Ox. 
4«0x. 

48 Or. 
46 Ot 
46 01. 
46 Oz. 
46 Oz. 

49 Oi 




FROZEN 

Orange 12 Oz. 

Ortnoe 8 Oz. 

Orange/Grapof'uit ... 6 Oz. 

Giipetruit 12 Oz. 

Orapafruii 6 Oz. 

Dole Pineapple 12 Oz. 

Dole Pineapple 6 Oz 

Del Monte Pineapple 12 Oz. 
Oflt Monte Pineappia . . 6 Oz. 

Libby't Pinoappi* .... 120z. 
Libby't Pineapple .... 8 Oi. 

Springfield Pineapple 12 Oz. 
Springfield Pineepple 6 Oz 

Senece Apple (Red can) 12 Oz 
Seneca Apple (Red can) 6 Oz. 

Springfield Apple 12 Oz ^ 
Springfield Apple 6 Ot. 




INVINTORY 



One aouixt of aMture dry ^mm m pm> tnttoatna. bM not Hmtierf 
M, «>• MIowttia: 



Lentils 

Kidrwy 

Pinto 

Split Peai 
Slack . . . 
Gerbanzo ... 

Mung 

Black-Eyed . 
Greai NOTtnem 

Sov 

Small White . . 
Lime-Lerge 
Linw-Small . 



OHt41I<|S/a9) 
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wWifh i»i l<»»iiiliiliii«iw«*it.»*t«— )i» «00»ii».4.<»tl 



CMMI " Any 9t IMI *dlBWin9 MA M CMS I 





Mm 


INVtNTOnV 




OynaM 

Mm 


•NVflNtORV 


MivHt , , , ^B 


Ox. 


S 




Total Com Flikn tO Os. 

Oi. 

Towl t2 Oi. 

Qi 


S 




!.'.!.'!!! "5" 






















Oc. 
Ot. 
Oc. 

02. 










BariflV IfL 






ChMTioi <Pliin) iBOs. 

-«0i. 

_0«. 

PrpduttH 12 Ox. 

—Ot 

Kin . 13 Ol. 






4 










Wflh IVotcin I* 










3ox- 
















Rln '* 


Ot. 
Ox. 






8 


















QMtMr V«ri«ty nKk JLOi. 


_o«. 






iNlhM rimiwH V<w mutt OHrr •tmUM M/Inm mm IwmM tn altMr 


Corn Chn 17J Oi. 

RImOwc l7J0z. 

t20i. 

Whtit OwK 23J Oz. 

C«ftMf Toait«d Oil 

Rlr>«» 7 Ox. 

Inttint Ouakar 0«tmMi 12 Oz. 












LICHNO 


Cmnm 
Mot 


tNVtNTCmV 












S 






SlmU«c W/tron 


uo«. 
9I, 






Inmii 








rawMnio 


CimM 
rrta* 


iNVINTORV 










SimllMtW/tren 


14 01. 


S 


'i <M«flunr»i»vorJ 




Icomli 






CrumofWtMtt 280z. 

—Ox. 

W«lt-aMwi 2B0l. 

__0i. 

Whtat Hnrn 28 Ot. 




















Httfl 


Lm» 


INVtNTOnV 








i 


S 








12 Ol, 












6 Ot. 











Giv«th«numb«rof (xpactidpinidpfmtintSO-diVpafiod. (S«««aampl«b«low.) O 1-6 Q B-10 11-19 OMorttHmlB 



Exampta: On« W(C panicipun can pui rhata tht foHowtng food iumi; 



Milk: fraih 19quiru 

Cannaei lS-l2ouncacara 
Dry uptolSouneat 

Juiet: 6-46 ouiKM of fluid or 

72 ouncaa of frotan Goncantrata. 

Ohmm: 3 pounds 



Infant fonnula - tha option of: 
30—13 ounca cam o< fluid or 
4-.16 ounca or 4-14 ounca cant of 
pawfdarad formula. 
Infamcaraal: 24ouncai 



Eggt: 2dotan 

Ceraal: 30 ounca* 

Ptanut Buttar: up to 18 ouno«* 

Baana or paaa: 1 pound 

addltionai iuica: 2— 48 ounca can* 

or 24 ounoot of frozan conoamrata. 



If your raapofua i* that your ttora wili larva 10 WiC participant*, tnit m«an» you muit prtMntly hava in iiodi or ordarad food ttami in 
quaraitiat which wowM adaquataly iaii«a 10 participant* for a 30<iav ptnod. 



CERTiPICATION OF AESPONSIBtE PARTY 

To my tcnowladga all of tha information on thi* orica turvay >i irua. I undaritand that any falM intomwnion may cauta tha 
Oapartmant of Haaith S«r*ic«t to dany or withdraw my approval to pafticlpata in tha WIC Program, in addition, < may 
alto tta Mit>(act to penalty at ouiUnad in 7 CFR. Part 240.12 of tha Food and Nutrition Sarvica Codat, in tha caia of 
dalibame fraud. 



Signatura of Ratpomitia Party 
Title 



NOTE: Authority cited: Sections 3 1 1 and 312, Health and Safety Code. Reference: 
Sections 314, 314.5, 315.5 and 316, Health and Safety Code. 

History 
1. New section filed 8-23-89; operative 8-23-89 (Register 89, No. 38). 

§ 40737. WIC Application Review. 

The Department may deny authorization to accept WIC Program food 
instruments to food vendor who has: 

(a) A record of non-compliance with WIC Program contractual provi- 
sions and conditions set forth in 40735(b)(4) of these regulations or, 

(b) Prices for the WIC Program supplemental foods that have been de- 
termined by the Department to exceed those for similar markets in similar 
geographic areas or, 

(c) Limited stock or lack of specific WIC Program supplemental foods 
or, 



(d) Unusual or irregular hours or inaccessible location which are deter- 
mined by the Department to be inconvenient for the customer or, 

(e) Failed to appear at scheduled vendor education group meetings or, 

(f) No visible or posted prices on WIC food items or, 

(g) No fixed store location to enable routine monitoring visits and in- 
store compliance purchases to verify compliance with WIC contractual 
requirements, such as home delivery operators or, 

(h) A conflict of interest with the local WIC agency or. 
(i) Misrepresented the facts on the food vendor application or, 
(j) An ownership interest in a market during a period for which a sanc- 
tion is in effect, or during a period for which an audit claim is outstanding. 
NOTE: Authority cited: Sections 31 1 and 312, Health and Safety Code. Reference: 
Section 314, 315 and 315.5, Health and Safety Code. 

History 

1. New section filed 8-23-89; operative 8-23-89 (Register 89, No. 38). 
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§ 40739. Food Vendor Agreements. 

Agreements between the food vendors and the Department, as ex- 
ecuted on the "Vendor Agreement" Form, DHS 407 1A( 1/89), shall con- 
tain, at a minimum, the following: 

(a) A term effective for no longer than twenty-four (24) months. Nei- 
ther the State, not the food vendor has an obligation to renew the food 
vendor agreement. Expiration of a food vendor agreement shall not be 
subject to appeal. The Department or the food vendor may terminate the 
food vendor agreement upon fifteen (15) calendar days written notice; 



(b) A section that lists WIC rules. Department responsibilities, the 
term of the agreement, food vendor appeal rights, a certification section 
which states that the food vendor shall comply with the terms of the 
agreement as well as the provisions of the WIC Acceptable Food List. 
The vendor also shall agree to read any amendments and updates to the 
Vendor Agreement and the WIC Acceptable Food List. The vendor fur- 
ther agrees to comply with such amendments and updates if he or she 
continues to participate thereafter in the WIC Program. 



VENDOR AGREEMENT 



Thit 



h madt bttwMn ttw Sum of California, Departmant of Haalth Sarvlcaa, WIC SupphmMiital Food 
eallad th* State, and tha txitinaa namad baiow, haraaftar calkad tha vendor. 



StH<4 A^Awift 



Tnnssr 



I ut ainarwH tr* 



t. 



Tht individ<Mt(tl named above, who hai legal authority to individuaily or Jointly repraaam the vendor, •greea to 
Dtrdcioate in the Special Supplemental Food Program for Women, Infants, and Children (haraaftar known as the WIC 
Program) and agraet to abide by federal regulaiicms. Title 7, Code of Federal Regulations, Part 240, and other applicabie 
faderal and state laws, regulations, »nd niiat governing the WIC Program. 

ARTICLE I: VENDOR RESPONSIBILITIES 

As an authorized vendor in the WIC Program, the vendor tgrces to comply with the following rules: 

RULE V (a) Accept WtC vouchers only if your firm's name or the words "ANY AUTHORIZED 
VENDOR" hava been entered on the "Pay to the Order of" lina on th« face of the voucher. 

(b) Endorse each WIC voucher either by tignatura or stamp identifyirig tha name of the 
authorized vendor. 

(c) Refuse to accept voucher* made out lo any other store. 

R' :lE 7.: (a) Accept WIC vouchers only (or the food item* and quantities printed on tfw voucher. No 
tutatituttont or oihtf brands or items trt tllovn^. 

(b) Maintain on hand, an adequaie supply of at lean one food item from each of the WIC food 
groups specified for your type of firm on the WIC Acceptable Food List. 

<c) Maintain, for a period of at lean three years, records irtcluding, but not limited to: inventory 
records showing all purcfiaaes, wholesale an<i retail, in tha form of invoicas that identify the 
quantity and prices of ipecif ic WIC foods: sales and usi ux returns; boolcs of account; and 
other pertinent records thai are r>ecessary to tubnantiata the volume and prices charged 
through the WIC voucher redemptiont. The vervtor shall provide agents of tha Stats aooesa to 
these records. Cash reginar rmipti without specific idefttiflcation of ttw quantity, unit price, 
artd WIC food itemt purchased will not be accepted as evidence of WIC food purchases. 
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RULES: (•) AociptWICvouchtnonlystttwtimtofactutlpurehMt. 

(b) RtfuM to MMPt tht ntum of foods purchnad with vouctMrtL ThM* foods may not b* 
itt u nw d for cnh or cridit or to* mchmgid for unouthorictd foodt. 

RULE 4: (a) Aooatn WIC «oudMn witfiln thirty fSO) days tftar tti« tanit datt printfd on the faet of wch 
vouehar. Oonoi accapt any vouchar prior to the iaiia date. 

(b) Redaam all WIC vouchart by dapaahlng tham directly into your own banic account. Thaaa 
VQUchan aAa/Ziior ba uaad in the rapaymant of dabtt to other partiat. 

(c) Oapoiit WiCvouehara within tixty (60) day* of the Inua date. 

RULES: (a) Compait thft aitnatwra on eech voucher witii tha tignaturt on tha amomar'a WIC 
Authorization Card. 

RULE 6: (a) Entar the actual telling price of the ipacifiad quantity of authorized foodt on eech voucher at 
tha lima olpurehata. 

(b) Prwide the euthorized foodt at the current price or et leti than the current price charged to 
othar customefi, 

(c) Maintain pricet for WIC foodt which are raatonabia and compaiabia to the pricac of other 
ttorat in tha local area. 

(d) Poit prioaa for WIC foodt in a manntr which It plainly vitibla. 

(e) Provide aoceta to WIC vouchers negotiated but not yet depotitad to an authorized WIC 
repr ai an i ative for review upon demand. 

RULE 7: (a) Do not give change or allow the cuitomer to purchase additional items wfien ttie actual aeliing 
price of the tpecified foods it leas than the maximum dollar amount printed on the voucher. 

(b) Do not redeem vouchers for mora than tha maximum value printed on the voucher. 

RULE 8: (a) Provide WIC customers with the ume counesiet extended to other custontert. Allow them 
the benefit of sale prioet, uading itampt, and other discounts. 

(b) Comply with the provisions of Title VI of the Civil Rights Act which providn for equal 
treatment of all persons. The vendor shall not discriminate against any person bacausa of 
race, color, national origin, age, sax, or handicap. 

(c) Do not attampt to seek reimbursemem from WIC cuttomen under eny circumstences in 
connactton with the negotiation of a WIC voucher. 

(d) Rapon any WIC cunoman attempting to violate WIC rules when using WIC vouchers. Report 
such activities to the Suta on the form "Reporting of Attentptad Voucher Violations" 
DHS400T. 

ADDITIONAL PROVISIONS 

As an authorized vendor in the WIC Program, the vendor th«ll: 

1 . Accept training and information from the Suta in carrying out the terms of this agreement 

2. Train and inform store personnel of the firm's obllgsUon to abide by tiie terms of this agreement. 

3. Assunte legal responsibility for the actions of cmptoyees who violate any of the terms of this egreement. 

4. Notify the State in writing at least thirty (30) days In advance of the data of ooaaation of opantiona or 
change of ownariNp. Such changes terminete this agreement. The authorized vendor of record shall 
be iiabit for «ny abuaes or violations of this agreement committed by tha new owner unlea aueh 
notification it made. 

6. Not etrign or tubeontract any vendor duties under thit egreement. 

6. Oireot corratpondanee regarding this agreement and performance mattart to: 

WIC Supplementel Food Section 
TUP Street 

Secramento, California 05814 
Att: Vender Management Unit 
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ARTICLE II: STATE RESPONSIBILITIES 
Th* Satt mervei tha right to: 
t. Monitor any wndor for eomplianc* with thti vendor agrMnwAL 

2. Rwiew the vendor's WIC food pricat to determine if these prices are excessive in reletion to other stores 
in the em. 

3. Demand reimbursemem from the vendor for charges greater than the actual shelf prioa of the authorized 
WIC food*. 

4. Deny payment or c',emand retmt>uraament for WIC vouchers which are transected in violation of any of 
the njies of this agre«ment. 

5. Audit a vendor's records and books of account to determine if violations of thte agreement have 
occurred and to identify amounts due the State for improperly trantacttd vouchers, incii>ding amounts 
VKhich cannot be substantiated oursusnt to Anicle I, Rule 2 Ic) of this agraemant 

6. Prosecute, under applicable federal, state, ur local laws, any vendor who has willfully misapplied, stolen, 
or fraudulently obtained WIC funds. If the value of such funds is S100 or more, then the vendor shall 
be subject to a fine of not more than StO.OOO, or imprisonment for not more than five (51 years, or 
both, if the value of such funds is less then $100 then the penalties shall be a fine of not more than 
SI ,000, or imprisonment for not more than one (1) year, or both. In addition, the vendor shall make 
lull rastiiuiion to the State for the value of all WiC vouchers transacted in violation of this agreement. 

y DlaquaUfy th* vondor upon a minlaun of 15 days written totim {cm 
caaSxiuBd pw rti r lpnt i o n in ths WIC Program it It is (tetamirad that ths 



(a) Failed to comply with any one of the rules or additional provisions of this agreement: 

(b) Failed to repay the State any money owed as a result of any violation of the rules of this 



(c) Provided false information In its appiication to participate in the program; 

(d) Has been suspended or disqualified from any other food and nutrition service program and that 
action is currently in effen; or 

(e) Has been convicted of a felony related to the operation of the vendor's firm. 

8. Issue, from time to time, revisions to this agreement to conform with amendments to appileable fe<ler«t 
and state lews, regulations, and policies. 



ARTICLE III: TERMINATION OF AGREEMENT 
1. This a g r eement remains In effect for months from 



unleaa it is terminated earlier by mutual agreement or for cauae by eittter party with 1$ days' written 
notioa. Neither the State itor the vender has an obligation to renew this agraemenL The expiration of 
this a g r aa m eot It not subject to appeal. 

2. The vendor has the right to appeal any disqualification from continued participation In the WIC 
Prtigram or any other edverae action by the Sute pursuant to the WIC Progrem, except for thoaa 
disquelificatiorw which occur due to diaqualificatian from other USDA Food artd Nutrition Sanrico 
Programa, At the State's discretion, the disqualiftcation may take effect prior to any appeal hearing. 
Spedf ie imtructioiv ragaiding appeal rights will be provided to the vendor at the time of notification of 
disqualification or any other adveree action. 

ARTICLE IV: CERTtFICATtON 

The vendor hes been provided with a copy of the WIC Aooaptable Food List which contains additional nilea 
and Instructiont. Tlte vetNkir haa reed, undemands, and agrees to follow all the terms of this agreement as well 
at the orovisions of the W(C Accwtable Food Llst.^3)A vendor aOao agsaaa to XMd arqr 
eammaitCB or vfOi^am to this agnseaasit or to th» NIC Aooaptobl* Food Ust, "Om 
vvndoc furthBor b ii j.l i i m to eoeitly with auch aB iandma itt a or updabaa If ha oc aha mstMn— ■ 

Ttw RSenivTCci certittes tnet rw/tne it Miner itfe toSr^oprietor of the firm or hes the euthority to oontraet on beheif 
of the tint). 



UtrntmnHO"—- 


0M» 


in— >M>» m AMMunal 0«Mr 


0*M 




OM 


ttVHiyr* M *«dniB<ul OvMMT 


OM* 
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NOTIi: Authority cited: Sections 3 1 1 and 312, Health and Safety Code. Reference; 
Sections 312, 314 and 314.5, Health and Safety Code. 

History 
1 . New section filed 8-23-89; operative 8-23-89 (Register 89, No. 38). 

§ 40740. Federally Required Sanctions Against Food 
Vendors. 

(a) Any Program violation included in this Section shall result in an 
adverse action including disqualification of a food vendor or imposition 
of a civil money penalty in lieu of disqualification. 

( 1 ) The Program shall provide the food vendor with a fifteen (15) cal- 
endar day written notice of disqualification in advance of the effective 
date of any proposed adverse action, which states the cause(s) for and ef- 
fective date(s) of the action except for a disqualification based on a viola- 
tion of (c) of this Section which becomes effective on the date of receipt 
of the notice of disqualification. 

(2) A warning that violations are occurring or have occurred is not re- 
quired prior to any adverse action taken against food vendors pursuant 
to this Section. 

(b) A food vendor that has received a final determinaUon of disqualifi- 
cation from the Food Stamp Program and has failed to either exercise its 
appeal rights or has exhausted its appeal rights under the Food Stamp 
Program shall be disqualified from participation in the Program. 

( 1 ) The disqualification shall be for the same length of fime as the Food 
Stamp Program disqualification, beginning from the date as stated in the 
Program's notice of disqualification. This date may be a later date than 
the beginning date of the Food Stamp Program disqualification, depend- 
ing on the Food Stamp Program notification to the Program. 

(2) If the disqualification of the food vendor would result in inadequate 
participant access as defined in (h) of this Section, a civil money penalty 
shall be assessed in lieu of disquaUfication. 

(3) Food vendor disqualification or an assessment of a civil money 
penalty based on disqualificadon from the Food Stamp Program shall not 
be subject to appeal or judicial or administrative review, pursuant to Title 
7, Code of Federal Regulations, Section 246.18. 

(c) A food vendor shall be permanently disqualified from participation 
in the Program for a convicfion of trafficking in food instruments or sel- 
ling firearms, ammunition, explosives, or controlled substances, as de- 
fined in Section 102 of the Controlled Substances Act (21 USC 802), in 
exchange for food instruments. 

( 1 ) A food vendor shall not be entitled to receive any compensation for 
revenues lost as a result of immediate implementation of this disqualifi- 
cation. 

(2) For purposes of this Article, trafficking is defined as buying, sel- 
ling, or exchanging food instruments for cash. 

(d) A food vendor shall be disqualified for six (6) years for one inci- 
dence of trafficking in food instruments or selling firearms, ammunition, 
explosives, or controlled substances, as defined in Section 102 of the 
Controlled Substances Act (21 USC802), in exchange for food instru- 
ments. For purposes of this Article, an incidence means one violation of 
a Program regulation based on a Program determination that there is evi- 
dence that this violation has occurred. 

(e) A food vendor shall be disqualified for three (3) years for any of 
the following violations: 

(1) One incidence of the sale of alcohol or alcoholic beverages or to- 
bacco products in exchange for food instruments; 

(2) A pattern of claiming reimbursement for the sale of a volume of 
supplemental food which exceeds the food vendor's inventory purchase 
documentation for a specific period of time as identified in an audit; 

(A) For the purpose of this Article, "inventory purchase documenta- 
tion" means invoices, checking account registers and bank statements, 
and sales and use tax forms. 

(B) Invoices shall: 

1 . Identify the food vendor making the purchase; 

2. Identify the date of purchase; 



3. Identify the quantities, package sizes, types or flavors, brand names, 
and cost to the food vendor of specific supplemental foods; 

4. Identify the wholesaler and be prepared entirely by that wholesaler 
from whom the food vendor made the purchase. 

(C) A pattern for this violation exists when the amount of food instal- 
ment reimbursement which exceeds the food vendor's inventory pur- 
chase documentation identified in a single audit is equal to or exceeds 
twenty (20) percent of the total food instrument reimbursement to the 
food vendor during the audit period. 

(3) A pattern of overcharging; 

(A ) For purposes of this Article, overcharging means charging the Pro- 
gram a higher price than the non WIC customer or charging the Program 
a higher price than the posted price. 

(B) A pattern for this violation exists when either of the following oc- 
curs: 

1 . the percent of food instruments on which overcharges are found in 
a single monitoring visit is equal to or exceeds fifty (50) percent of the 
number of food instruments used during that visit, overcharges are found 
on two or more food instruments, and the cumulative overcharge amount 
to the Program is equal to or exceeds eight (8) dollars. The overcharge 
amount on any food instrument shall be at least one ( 1 ) dollar; or, 

2. on two or more monitoring visits within a twenty-four (24) month 
period the cumulative overcharge amount to the Program by the food 
vendor is equal to or exceeds four (4) dollars. The total overcharge 
amount for each monitoring visit shall be at least one (1 ) dollar. 

(4) A pattern of receiving, transacting, and/or redeeming food instru- 
ments outside of authorized channels; 

(A) A pattern for this violation exists when two food instruments with- 
in a twenty-four (24) month period, have been received, transacted and/ 
or redeemed outside of authorized channels. 

(B) Food vendor activities described as those conducted outside of au- 
thorized channels do not include those activities described in (c) and (d) 
of this Section and do include the following: 

1 . The use of another authorized food vendor to redeem food instru- 
ments, including exchanging food instruments for repayment of debt; 
and 

2. Redeeming food instruments not received by that food vendor in 
that food vendor's authorized store location, including redeeming food 
instruments accepted at an unauthorized store location owned by the food 
vendor. 

(5) A pattern of charging the Program for supplemental food not re- 
ceived by the participant, resulting in an overcharge to the Program. The 
overcharge amount shall be calculated by deducfing the total of the food 
vendor's posted price(s) of the item(s) purchased and received by the par- 
ticipant on a food instrument from the total redeemed by the food vendor 
for that food instrument. The definition of pattern for this violation is the 
same definition as set forth in (e)(3)(B) of this Section; or 

(6) On two occasions providing credit or non-food items other than 
alcohol, alcoholic beverages, tobacco products, cash, firearms, ammuni- 
tion, explosives, or controlled substances as defined in Section 102 of the 
Controlled Substances Act (21 USC802), in exchange for food instru- 
ments within a twenty-four (24) month period. 

(f) A food vendor shall be disqualified for one ( 1 ) year for a pattern of 
providing food items not permitted by the food instrument in exchange 
for food instruments. 

(1) A pattern exists for this violation when any one of the following 
violations occurs within an eighteen ( 1 8) month period: 

(A) On any two monitoring visits, the food vendor provides food items 
not permitted by the food instmment in thirty-three (33) percent or more 
of the WIC food categories purchased during each visit; or 

(B) On any three monitoring visits, the food vendor provides food 
items not allowed by the food instrument: 

I . in thirty three (33) percent or more of the WIC food categories pur- 
chased in one visit; and 
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2. in less than thirty-three (33) percent of the WIC food categories pur- 
chased during each of two other visits; or 

(C) On each of four monitoring visits, the food vendor provides food 
items not allowed by the food instrument in one or more of the WIC food 
categories purchased. 

(2) WIC food categories are those defined in Section 246.10, Title 7, 
Code of Federal Regulations, incorporated by reference herein. These 
food categories include: infant formula, infant cereal, milk, cheese, eggs, 
cereal, juice, peanut butter, beans, carrots and tuna. 

(g) A food vendor shall be disqualified for a one ( I ) year period for a 
pattern of charging for supplemental food items allowed by the food 
instalment but provided in excess of the maximum quantity listed on the 
food instrument. A pattern exists for this violation when on any two mon- 
itoring visits, witliin a twenty-four (24) month period, a food vendor 
charges for supplemental food items allowed by the food instrument but 
provided in excess of the maximum quantity listed on at least two food 
instruments. 

(h) Prior to disqualifying a food vendor for any of the violations listed 
in (b), (d), (e), (f). and (g) of this Section, the Program shall make a partic- 
ipant access determination. 

(1) For purposes of this Article, "adequate participant access" means 
the availability of another food vendor for the participant and shall be de- 
termined using the following criteria: 

(A) The presence of another food vendor in the same geographic area 
as either the violating food vendor or the local agency clinic site closest 
to the violating food vendor; and 

(B) The absence of geographic barriers that prevent participants from 
redeeming their food instruments at the other food vendor location de- 
scribed in (A), above. 

(2) For purposes of this Article "same geographic area" is defined as 
the following: 

(A) In a rural area, the area within a five mile radius of the violating 
food vendor or the local agency clinic closest to the violating food ven- 
dor. A rural area is defined as an area with a population of less than 
10,000 persons according to the most recent United States Decennial 
Census; or 

(B) In an urban area, that area within a two mile radius of the violating 
food vendor or the local agency clinic closest to the violating food ven- 
dor. An urban area is defined as an area with a population often thousand 
(10,000) or more according to the most recent United States Decennial 
Census. 

(3) For purposes of this Article, geographic barriers means physical 
barriers or conditions which make ground travel to another food vendor 
impossible. Geographic barriers include: an unbridged river or canal; a 
freeway without an overpass or underpass in the same geographic area; 
an expressway without an overpass, underpass or crosswalk in the same 
geographic area; and train tracks without a railroad crossing in the same 
geographic area. 

(i) Program determinations regarding participant access are not sub- 
ject to appeal by the disqualified food vendor or subject to administrative 
review pursuant to Title 7, Code of Federal Regulations, Section 246.18. 

(j) If disqualification of the food vendor for the violations listed in (b), 
(d), (e), (f) and (g) of this Section would result in inadequate participant 
access, the food vendor shall be subject to a civil money penalty in lieu 
of disqualification, unless the disqualification is for a third or subsequent 
violation pursuant to (1) of this Section. 

(k) When a food vendor who has previously been disqualified or re- 
ceived a civil money penalty in lieu of disquahfication for any of the 
violations in (d) through (g) of this Section receives a second disqualifi- 
cation or civil money penalty for any of these violations, the disqualifica- 
tion or civil money penalty shall be doubled. Violations do not need to 
be identical in order to double the disqualification or civil money penalty. 
For the violations in (d) through (g) of this Section, civil money penaUies 
may only be doubled up to the limits allowed under Title 7, Code of Fed- 
eral Regulations, Section 246.12, incorporated by reference herein. 



(/) When a food vendor who has previously been disqualified or as- 
sessed a civil money penalty in lieu of disqualificaUon for any of the 
violations listed in (d) through (g) of this Secfion receives a third or sub- 
sequent disqualification for any of these violafions, the disqualificafion 
time period shall be doubled for the third or subsequent disqualification. 
Civil money penaUies shall not be assessed in lieu of disqualification for 
a third or subsequent disqualification for any of the violations in (d) 
through (g) of this Section. 

(m) Voluntary withdrawal of the food vendor from the Program or non 
renewal of the Food Vendor Agreement shall not be used as alternatives 
to disqualificaUon for the violafions listed in (c) through (g) of this Sec- 
fion. The disqualification shall be entered into the food vendor's record. 

(n) When a civil money penalty is imposed on a food vendor in lieu of 
a disqualificafion due to violafions of this Secfion or Secdon 40741 , the 
formula set forth in Title 7, Code of Federal Regulafions, Section 246. 12, 
and incorporated by reference herein, shall be used to calculate the 
amount of a civil money penalty being imposed in lieu of disqualifica- 
fion. 

(0) When, during the course of a single invesfigafion, the Program de- 
termines a food vendor has committed mulfiple violations, the food ven- 
dor shall be disqualified for all violafions. The disqualificafion period 
shall be for the period corresponding to the most serious violafion. The 
most serious violafion is that which requires the longest fime period of 
disqualificafion. A lisfing of all violations for which the food vendor was 
disqualified shall be included in the nofice of administrative acfion. 

(p) Any administrafive acfion against any food vendor either disquali- 
fied or subject to a civil money penalty in lieu of disqualificafion for any 
of the violations in (c) through (g) of this Secfion, shall result in a nofice 
from the Program to the appropriate federal office as required in Secfion 
246.12, Tide 7, Code of Federal Regulafions. 

(q) If the food vendor has been assessed a civil money penalty in lieu 
of disqualificafion, the food vendor shall pay the civil money penalty in 
full within thirty (30) days: 

(1) of the food vendor's receipt of the notification of disqualificafion 
and assessment of a civil money penalty in lieu of disqualification; or 

(2) of the Department's issuance of the final decision of the appeal ac- 
fion, if the food vendor has filed an appeal of the disqualificafion within 
the required time period pursuant to Secfion 4075 1 ; or 

(3) of the date of the execufion of a settlement agreement, agreed upon 
by the food vendor and the Program during the appeal process, if the food 
vendor has filed an appeal within the required time period pursuant to 
Section 40751. 

(r) A food vendor may request to pay one half of the total civil money 
penalty amount in installments. The Program must receive the food ven- 
dor's written request for an installment plan and an initial payment of no 
less than fifty (50) percent of the total amount of the civil money penalty 
within the same fime limits required for full payment stated in (q) of this 
Secfion. The food vendor shall pay the unpaid balance of the civil money 
penalty as stated in an installment plan agreement entered into by the Pro- 
gram and the food vendor. The installment plan agreement shall include: 

( 1 ) An interest payment on the unpaid balance calculated at the rate al- 
lowed by the Pooled Money Investment Fund divided into twelve (12) 
consecutive monthly payments; and 

(2) The unpaid balance of the civil money penalty, after the inifial pay- 
ment has been deducted from the total civil money penalty amount, di- 
vided into twelve (12) consecufive monthly payments; and 

(3) The payment schedule, including the principal and interest 
amounts and the payment due dates. The first monthly payment shall be 
due no later than one month following the execufion of the installment 
plan agreement. 

(s) If a food vendor fails to pay all of a civil money penalty within the 
time limit required in (q) of this Section, or fails to timely pay any install- 
ment of a civil money penalty as stated in the Program's installment plan 
agreement with the food vendor, the Program shall provide the food ven- 
dor with a fifteen (15) day notice of disqualification for failure to fimely 
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pay a civil money penalty. The notice shall be sent by first class mail to 
the address listed on the food vendor agreement. Disqualification of the 
food \ endor shall be imposed effective on the disqualification date stated 
in the notice. The disqualification shall be for the entire length of time 
corresponding to the most serious violation for which the civil money 
penalty was assessed. 

NOTH: Authority cited: Sections 123280 and 123290, Health and Safety Code. 
Reference: Sections 123290. 123310, 123315, 123320, 123325, 123330, "l23335 
and 123340. Health and Safety Code. 

History 

1. New section fded 9-3-2002; operative 10-3-2002 (Register 2002, No. 36). 

§ 40741 . Sanctions Against Food Vendors. 

(a) The Department shall disqualify food vendors from the Program 
for a period of one ( 1 ) year for the violations listed below or the violations 
of the food vendor agreement. A prior warning and an opportunity for 
correction may be provided to the food vendor in lieu of disqualification 
when the food vendor has had no previous disqualifications from the Pro- 
gram and the Program can secure from the food vendor a written agree- 
ment incorporating an agreed upon action plan relative to the violations 
within ten (10) working days, to be verified by at least one (1) follow-up 
on-site visit to the food vendor by Program staff. Violations shall in- 
clude, but are not limited to: 

( 1 ) Charging Program participants or the Department a fee for using 
the food instruments; 

(2) Accepting the food instrument prior to or after its valid period; 

(3) Depositing the food instrument with amounts entered which ex- 
ceed the maximum value printed on the food instalment; 

(4) Delivering supplemental foods to a participant and accepting food 
instruments at a location other than the food vendor's fixed location iden- 
tified on the vendor agreement such as the participant' s home or place of 
business. 

(5) Stocking an insufficient quantity of Program supplemental foods 
so that a participant cannot redeem a food instrument for the full quantity 
listed on the food instrument. This shall be determined by store inspec- 
tion; 

(6) Unsanitary conditions or outdated merchandise; 

(7) Failing to post prices on supplemental food items so that prices are 
easily visible to participants. The prices must be posted next to the sup- 
plemental food items offered for sale or on the shelf on which those items 
are placed; 

(8) Charging prices for the Program supplemental foods that are unrea- 
sonably high or not comparable to the prices of other stores in the area, 
as determined by the Department; 

(9) Failing to enter the purchase price on the food instrument at the 
time of purchase and in the participant's presence; 

(10) Forging a customer's signature onto a food instrument; 

(11) Redeeming food instruments with erroneous or otherwise im- 
proper endorsements; 

( 1 2) Having a conflict of interest with local agency personnel, as in the 
case of a food vendor who could profit by having a relative on the staff 
of a local agency refer participants to his/her store; 

(13) Influencing or attempting to influence participants' store selec- 
tion through solicitation on or in the vicinity of a local clinic distribution 
site; 

(14) Failing to meet any of the Department's authorization criteria; 

(15) Submitting claims for reimbursement for a volume of food instru- 
ments redeemed by the food vendor which exceeds the volume supported 
by the food vendor's inventory purchase documentation for a specific pe- 
riod of time identified in an audit. The food vendor shall be disqualified 
when the unsupported reimbursement amount exceeds ten (10) percent 
but does not equal or exceed twenty (20) percent of the total Program re- 
imbursement during the same audit period. This violation does not apply 
to food vendors in violation of Section 40740(e)(2). 

(16) Requiring participants to provide any personal information in the 
process of exchanging food instruments for supplemental food items. 
Personal information is information that identifies or describes a partici- 



pant including, but not limited to: name; address; telephone number; so- 
cial security number; driver's license; physical description; education; fi- 
nancial information; employment history; medical history; and Program 
appointment information. Personal information does not include the 
identification provided by the Program to the participant which identifies 
them as a participant. 

(17) Failing to provide supplemental food to a participant in exchange 
for a food instrument because that participant did not provide personal 
information as described in (a)(16) of this Section, other than the in- 
formation required by the Program which identifies him/her as a partici- 
pant. 

(18) Requiring a participant to purchase the full quantity of supple- 
mental food listed on a food instrument when that food instrument states 
"up to" that amount. "Up to" means a participant may choose to purchase 
less than the full quantity listed. 

(b) Prior to disqualifying a food vendor for any of the violations listed 
in (a) of this Section, the Program shall determine if disqualification 
would result in inadequate participant access. The Program shall impose 
a civil money penalty in lieu of disqualification for any of the violations 
in this Secfion if there is a finding of inadequate participant access, unless 
the violation is for any tliird or subsequent disqualificafion for any viola- 
tions of this Section. A participant access determination shall be made in 
accordance with the provisions of Section 40740(h), and any civil money 
penalty shall be determined in accordance with the provisions of Section 
40740 (n). A participant access determinauon made by the Program shall 
not be subject to appeal or administrative hearing review. 

(c) The Program shall provide the food vendor with a fifteen (15) cal- 
endar day written notice of disqualification in advance of the effective 
date of any proposed adverse action pursuant to this Section, which states 
the cause(s) for and effective date(s) of the action. 

(d) If the food vendor has been disqualified for any of the Program 
violations listed in this Section, the Department shall require that the food 
vendor present a collateral bond or irrevocable letter of credit payable to 
the Department prior to being reauthorized to participate in the Program. 

(e) A food vendor disqualified for overpayments identified in an audit, 
in violation of either Secfion 40740 (e)(2) or Secfion 40741 (a)(15), shall 
not be authorized or reinstated in the Program until all identified overpay- 
ments have been repaid or all due payments have been made in full or in 
accordance with the conditions of a payment plan authorized by the Pro- 
gram. 

NOTE: Authority cited: Sections 123280 and 123290, Health and Safety Code. 
Reference: Sections 123310, 123315, 123320, 123325, 123330, 123335, 123340, 
123350 and 123355, Health and Safety Code. 

History 

1. New section filed 8-23-89; operative 8-23-89 (Register 89, No. 38). 

2. Amendment of section and Note filed 9-3-2002; operative 10-3-2002 (Regis- 
ter 2002, No. 36). 

§ 40743. Monitoring of Vendors. 

(a) The Program shall monitor vendors on an ongoing basis for com- 
pliance with this Chapter. 

(b) Specific monitoring functions shall be: 

( 1 ) Audit of a vendor; 

(2) Comphance buys and on-site inspections; 

(3) Investigations by federal, state, and local authorities. 

Note: Authority cited: Sections 123280 and 123290, Health and Safety Code. 
Reference Sections 123310, 123315 and 123325, Health and Safety Code; and 
Title 7 Code of Federal Regulations Section 246.12. 

History 

1. New section filed 8-23-89; operative 8-23-89 (Register 89, No. 38). 

2. Amendment of section heading, section and Note filed 4-17-2007: operative 
5-17-2007 (Register 2007, No. 16). 

§ 40745. Food Vendor Audits. 

(a) Audits shall be conducted of selected food vendors. 

(b) Food vendors shall be identified for audits by using specific criteria 
which include but are not limited to: 

(1) Volume of WIC food instruments redeemed; 

(2) Prices charged for WIC foods; 
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(3) Complaints received about the food vendor's failure to comply 
with WIC regulations and the food vendor agreement; 

(4) Review of food instruments redeemed; 

(5) Review of data processing print-outs that depict vendor food in- 
strument activity; 

(6) Food vendors who, based on facts available to the Department, ap- 
pear to be in violation of Program regulations. 

(c) The Department shall collect monies owed to the State as a result 
of audit findings. 

(d) In the recovery of WIC Program funds, the Department shall fol- 
low its established accounting procedures for delinquent accounts. 
NOTE: Authority cited: Sections 3 1 1 and 312, Health and Safety Code. Reference: 
Sections 3 1 4.5 and 317, Health and Safety Code. 

History 
1. New section filed 8-23-89; operative 8-23-89 (Register 89, No. 38). 

§ 40747. Vendors Claims and Vendor Repayment to the 
State. 

(a) A vendor that has been determined by the Department to be in 
violation of this Chapter identified during monitoring, as specified in 
Section 40743, shall be subject to a vendor claim and shall reimburse the 
Program for any Program funds so received. The Program shall notify the 
vendor in writing of the vendor claim. A vendor shall reimburse said 
monies prior to being reauthorized to participate in the Program. Howev- 
er, a vendor may be reauthorized to participate in the Program prior to full 
reimbursement of said monies if the Department determines that the ven- 
dor is meeting its reimbursement obligations in amounts and according 
to the repayment schedule established by the Department. 

(b) A vendor claim shall be either the full amount of an audit finding 
determined during an audit of a vendor or the amount of the full purchase 
price of any food instrument transacted in violation of this Chapter as 
identified during a compliance buy or on-site inspection. 

(c) Assessment of a vendor claim shall be in addition to sanctions im- 
posed for Program violations as specified in Sections 40740 and 40741. 
Dispute of a vendor claim shall not be subject to appeal or administrative 
review as described in Sections 4075 1 or 40752 of this Article. However, 
vendors shall have the opportunity to dispute a vendor claim as specified 
in subsection (d) of this Section. 

(d) The vendor shall be provided an opportunity to dispute a vendor 
claim by submitting to the Program a written explanation of the dispute, 
that slates the issues in dispute, evidence to support the vendor' s position, 
and the desired resolution. The vendor shall submit the written explana- 
tion of the dispute within 30 calendar days from the date of the vendor's 
receipt of the vendor claim. The Program address for submitting disputes 
regarding a vendor claim will be provided in the Program's written notice 
to the vendor of the vendor claim. 

(e) Any written explanation disputing the vendor claim received by the 
Program after the time period specified in subsection (d) of this Section 
shall be denied and the vendor claim deemed by the Program as due and 
payable from the vendor. 

(f) The Department's Director or designee shall review and issue a 
written decision as to the resolution of the dispute of a vendor claim. In 
the following instances, the issuance of the decision shall be deferred un- 
til the amount of the vendor claim is determined by any final administra- 
tive decision, as specified in this Chapter, or court ruling: 

( 1 ) If an audit finding results in a disqualification of a vendor based on 
a violation of Section 40740(e)(2); or 

(2) For a dispute of a vendor claim based on payment of a food instru- 
ment transacted in violation of Program regulations as identified during 
a compliance buy or on-site inspection. 

(g) The decision of the Department's Director or designee shall be fi- 
nal. 

(h) Except as specified in subsection (i) of this Section, if the vendor 
has been assessed a vendor claim, the vendor shall pay the vendor claim 
in full within 30 calendar days: 



( 1 ) of the vendor's receipt of the notification of the vendor claim; or 

(2) of the Director or Director's designee's issuance of the final deci- 
sion of a dispute of a vendor claim, if the vendor has filed a dispute of a 
vendor claim within the time period specified in subsection (d) of this 
Section. 

(i ) A vendor may request to pay one half of the total vendor claim from 
an audit finding in installments. The Program must receive the vendor's 
written request for an installment plan and an initial payment of no less 
than 50 percent of the total amount of the vendor claim within the same 
time limits required for full payment specified in subsection (h) of this 
Section. The vendor shall pay the unpaid balance of the vendor claim as 
stated in an installment plan agreement entered into by the Department 
and the vendor. The installment plan agreement shall include: 

( 1 ) An interest payment on the unpaid balance calculated at the rate al- 
lowed by the Pooled Money Investment Fund divided into 12 consecu- 
tive monthly payments; and 

(2) The unpaid balance of the vendor claim, after the initial payment 
has been deducted from the total vendor claim amount, divided into 12 
consecutive montlily payments; and 

(3) The payment schedule, including the principle and interest 
amount, and the payment due dates. The first monthly payment shall be 
due no later than one month following the execution of the installment 
plan agreement. 

(j) If the vendor fails to meet any of the terms of the installment plan 
agreement, any unpaid balance of the vendor claim shall be paid in full 
within 30 calendar days of the date of vendor' s receipt of the written noti- 
fication from the Program to the vendor of the vendor's failure to meet 
the terms of the installment plan agreement. 

(k) The vendor shall be subject to any means afforded by law including 
an abstract of judgment or lien to recover amounts due and owing and un- 
paid by the vendor. 

NOTE: Authority cited: Sections 123280 and 123290, Health and Safety Code. 
Reference: Sections 123290, 123315, 123320, 123325, 123330, 123340 and 
123345, Health and Safety Code; and Title 7 Code of Federal Regulations Sections 
246.12 and 246.18. 

History 

1. New section filed 8-23-89; operative 8-23-89 (Register 89, No. 38). 

2. Amendment of section heading, section and Note filed 4-17-2007; operative 
5-17-2007 (Register 2007, No. 16). 

§ 40749. Participant Use of Food Instruments. 

(a) Local agencies shall instruct the participant on the proper use of the 
food instrument. The participant shall not: 

( 1 ) Purchase foods other than those specified on the food instrument 
or in excess of the quantities printed on the food instrument; 

(2) Exchange food instruments for credit, cash, or unauthorized items; 

(3) Return or trade foods purchased with food instruments for cash or 
other unauthorized items; 

(4) Exchange food instruments at any food vendor other than the one 
indicated by name on the food instrument; 

(5) Verbally abuse or threaten food vendors in order to redeem food 
instruments under any of the above four conditions; 

(6) Obtain more than the number of food instruments for which the 
participant is eligible as determined by the competent professional au- 
thority. 

(b) Upon written approval of the Department, the local agency may is- 
sue a two-month or a three-month supply of food instruments to a partic- 
ipant. 

(c) Maihng of food instruments to a participant shall be permitted only 
upon written approval of the Department in order to alleviate participant 
difficulty in obtaining the food instruments for reasons such as illness or 
imminent childbirth. If the initial hardship is resolved, the mailing of the 
food instruments shall be discontinued. 

NOTE: Authority cited: Sections 31 1 and 312, Health and Safety Code. Reference: 
Sections 312(e), 316 and 318, Health and Safety Code. 

History 
1. New section filed 8-23-89; operative 8-23-89 (Register 89, No. 38). 
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§ 40751 . Administrative Appeals for Food Vendors of 
Departmental Decisions. 

(a) A food vendor may request an appeal in writing to examine any ad- 
verse action affecting food vendor participation. The appeal shall be ad- 
dressed to Administrative Hearings and Appeals at the location stated in 
the correspondence from the Program. The following shall not constitute 
an adverse action and shall not be subject to appeal or administrative re- 
view: 

( 1 ) Expiration of a food vendor agreement with a food vendor. 

(2) Disqualification of a food vendor who has received a final determi- 
nation by USDA of disqualification from the Food Stamp Program. 

(3) Determinations by the Program regarding the adequacy of partici- 
pant access to food vendors. 

(b) An adverse action against a food vendor shall be effective on the 
date determined by the Program after the fifteen (15) calendar day ad- 
vance notification period has elapsed except for a disqualification based 
on Section 40740 (c) of this Article, which becomes effective on the date 
of receipt of the notice of disqualification. The food vendor shall not be 
permitted to redeem food instruments after the effective date of the dis- 
qualification, even if there is an appeal pending, unless the Program post- 
pones the effective date of the disqualification until after the appeal pro- 
cess, subject to the limitations as set forth in (d) of this Section. 

(c) If a food vendor agreement will expire during the administrative 
appeal process involving disqualification of a food vendor, the disquali- 
fication shall be effective no later than the expiration date of the food ven- 
dor agreement. 

(d) Postponement of the effective date of a disqualification until a 
hearing decision is rendered may be granted to the food vendor if the food 
vendor has filed an appeal within the time frames specified in (e)(2) of 
this Section and: 

( 1 ) the proposed disqualification is not a result of any violation of Sec- 
tion 40740 of this Article; and 

(2) the food vendor has not committed prior violation(s) which re- 
sulted in a previous disqualification; and 

(3) the food vendor has not committed additional violations after re- 
ceiving the Program's notice of a proposed adverse action. If additional 
violations occur, the disqualification shall take effect no sooner than fif- 
teen (15) days after the Program' s notice to the food vendor that the addi- 
tional violations have occurred. 

(e) The Department shall, at a minimum, provide the following food 
vendor appeal procedure: 

(1) Written adequate notice of the adverse action, the reasons for the 
action, and the effective date of the action. Such notice shall be provided 
to participating food vendors not less than fifteen (15) calendar days in 
advance of the effective date of the action, except for a disqualification 
based on Section 40740( c) of this Article, which becomes effective on 
the date of receipt of the notice of disqualification. 

(2) The food vendor shall have thirty (30) calendar days following the 
written notice of the action to request an appeal in writing. The request 
may be amended at any time during the thirty (30) calendar day period. 

(3) Any requests for an appeal received beyond thirty (30) calendar 
days shall be denied and the adverse action deemed final. 

(4) The request for appeal shall be known as the "Statement of Dis- 
puted Issues." It shall be in writing, signed by the food vendor or the au- 
thorized agent, and shall state the address and telephone number of the 
food vendor and of the agent, if any agent has been designated. A food 
vendor shall specify the name and address of the individual authorized 
on behalf of the food vendor to receive any and all documents, including 
the final decision of the Director, reladng to proceedings conducted pur- 
suant to this Section. The Statement of Disputed Issues need not be for- 
mal, but it shall be specific as to each issue in dispute, setting forth the 
food vendor's contentions as to those issues and the estimated amount 
each issue involves, if applicable. Only those issues raised in the State- 
ment of Disputed Issues shall be considered at the hearing. 



(5) Written notice of the time and place of appeal shall be mailed to 
each party at least thirty (30) calendar days before the date of the appeal 
hearing. This period may be shortened with the consent of the parlies. 

(6) If written position statements are filed, they shall be served on the 
hearing auditor and the other parties at least ten (10) calendar days prior 
to the hearing. 

(7) The hearing shall be conducted by an impartial party designated by 
the Director. 

(8) The proceeding shall be electronically recorded. 

(9) Upon specific request, the Department shall allow either party one 
opportunity to reschedule the hearing. The hearing shall be rescheduled 
within thirty (30) calendar days of the original hearing date. No other 
continuances shall be granted. 

( 1 0) Any number of proceedings may be coordinated for hearing or de- 
cision when the facts and circumstances are similar and no substantial 
right of any party will be prejudiced. 

(11) Testimony shall be taken only on oath, under penalty of perjury. 

(12) Each party shall have the right to: 

(A) Be represented by counsel, if desired. 

(B) Call and examine parfies and witnesses. 

(C) Introduce exhibits. 

(D) Quesfion opposing witnesses and parties on any matter relevant to 
the issue, even though the matter was not covered in the direct examina- 
tion. 

(E) Impeach any witness, regardless of which party first called the wit- 
ness to testify. 

(F) Rebut the evidence against him. 

(13) The food vendor shall not be called to testify during presentation 
of the Department's prima facie case. A food vendor who thereafter fails 
to testify, in the food vendor's behalf, may be called and examined by the 
Department as if under cross-examination. 

(14) The appeal hearing need not be conducted according to technical 
rules reladng to evidence and witnesses. 

(A) Relevant evidence, including hearsay, shall be admitted if it is the 
sort of evidence which responsible persons are accustomed to rely on in 
the conduct of serious affairs, regardless of the existence of any common 
law- or statutory rule which might make improper the admission of such 
evidence over objection in civil actions. 

(B) Hearsay evidence shall not be sufficient in itself to support a find- 
ing unless it would be admissible over objection in civil actions. 

(C) The rules of privilege shall be effective to the same extent that they 
are now or hereafter may be recognized in civil actions. Irrelevant and 
unduly repetitious evidence shall be excluded. 

(D) The following additional exception to the "best evidence" rule. 
Evidence Code Section 1500, applies: 

1 . A dupHcate is admissible to the same extent as an original unless: 

a. A genuine question is raised as to the authenticity of the original or 
the duplicate. 

b. It would be unfair to admit the duplicate in lieu of the original. 

(E) A hearing auditor may question any party or witness, and may ad- 
mit any relevant and material evidence. 

(F) The hearing auditor shall control the taking of evidence in a manner 
best suited to ascertain the facts and safeguard the rights of the parties. 
Prior to taking evidence, the hearing auditor shall set forth the order in 
which evidence will be received. 

(15) The Department has the initial burden of proof and, therefore, 
shall present its audit findings and evidence first at the hearing. Once the 
Department has presented a prima facie case, the burden of proof shifts 
to the food vendor to demonstrate that the food vendor's position regard- 
ing disputed issues is correct. 

(16) The burden of producing evidence as to a particular fact is on the 
party against whom a finding on that fact would be required in the ab- 
sence of further evidence. 
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(17) The food vendor hearing shall be conducted in the English lan- 
guage. 

( 1 8) The hearing auditor may require any party to submit written mem- 
oranda pertaining to any or all issues raised in the appeal hearing within 
the above time frames. 

(19) The hearing auditor shall take the matter under submission at the 
conclusion of the hearing. A proposed decision shall be submitted to the 
Director for adoption by the Director or designee. Upon submission to 
the Director, a copy of the proposed decision shall be mailed by certified 
mail to the designated representative of the food vendor and delivered to 
the Department's representative. 

(20) The Director or his designee may: 

(A) Adopt the proposed decision without reading or hearing the re- 
cord. 

(B) Reject the proposed decision and have a decision prepared based 
upon the documentary and electronically recorded record, with or with- 
out taking additional evidence. 

(C) Refer the matter back to Administrative Hearings and Appeals to 
take additional evidence. If the case is so assigned, the hearing auditor 
shall prepare a proposed decision upon the additional evidence and the 
documentary and electronically recorded record of the prior hearing. A 
copy of such proposed decision shall be furnished to each party and to 
each party's representative. 

(21 ) The decision shall be final upon adoption by the Director. Copies 
of the decision of the Director shall be mailed by certified mail to the des- 
ignated representative of the food vendor. 

(22) An appeal shall be dismissed if a food vendor fails to appear. The 
notice of dismissal shall be mailed to each party. 

(23) The Director may vacate any dismissal if the food vendor makes 
an application in writing, within ten ( 1 0) calendar days after personal ser- 
vice or receipt of such dismissal, showing good cause for failure to appear 
at the hearing. 

(24) The parties shall be given written notice of an order granting or 
denying any application to vacate a decision. 

(25) Once the Director's decision has been adopted, there shall be a 
right to reconsideration of amounts identified by audit as overpayments. 

(26) The food vendor shall have a right to submit a Petition for Recon- 
sideration of such overpayments. The Petition for Reconsideration shall 
be submitted to the Director within thirty (30) calendar days of the adop- 
tion of the Director's decision. 

(27) The Petition for Reconsideration shall set forth the changes in ma- 
terial facts, circumstances, or other information which have bearing on 
the Director's decision. 

(28) There shall be no right to reconsideration of a decision by the De- 
partment to disqualify the food vendor or terminate the food vendor 
agreement. 

(29) Any right to judicial review shall be communicated to the food 
vendor in the event that the Department renders an appeal decision which 
is adverse to the food vendor. 

NOTE: Authority cited: Sections 123280 and 123290, Health and Safety Code. 
Reference: Section 123355, Health and Safety Code. 

History 

1. New section filed 8-23-89; operative 8-23-89 (Register 89, No. 38). 

2. Amendment of subsections (a)-(b), new subsections (c)-(d)(3), subsection re- 
lettering, amendment of newly designated subsections (e)(l)-(2) and amend- 
ment of Note filed 9-3-2002; operative 10-3-2002 (Register 2002, No. 36). 

§ 40752. Abbreviated Administrative Appeals for Vendors. 

(a) Notwithstanding Section 40751(e), the Department shall grant 
only an abbreviated administrative appeal to those vendors requesting an 
appeal for any of the following reasons: 

( 1 ) A denial of authorization based on a current Food Stamp Program 
disqualification or civil money penalty in lieu of disqualification. 

(2) A disqualification of a vendor based on a violation of Section 
40740(c). 



(b) The Program shall provide vendors who qualify for an abbreviated 
appeal for any of the reasons specified in subsection (a) with the follow- 
ing abbreviated administrative appeal process. 

( 1 ) The Program shall provide written notification to the vendor. The 
notice shall: 

(A) Inform the vendor of the adverse action affecting vendor participa- 
tion, the reason for the adverse action affection vendor participation, and 
the effective date of the adverse action affecting vendor participation. 

(B) Specify that the vendor is entitled to an abbreviated administrative 
appeal. 

(C) Describe the steps the vendor shall follow to appeal, should the 
vendor elect to do so, as set forth in this Section. 

(D) Identify the deadline by which the vendor shall file a written re- 
sponse appealing the adverse action affecting vendor participation, as set 
forth in subsection (b)(3) of this Section. 

(E) Specify the content required in the written response appealing the 
adverse action affecting vendor participation, as set forth in subsection 
(b)(4) of this Section. 

(F) Inform the vendor of the address where the written response 
appealing the adverse action affecting vendor participation shall be sent. 

(2) The vendor shall have 30 calendar days following the receipt of 
written notice of the adverse action affecting vendor participation to file 
a written response appealing the action. The vendor may amend in writ- 
ing the response at any time during the 30 calendar day period. 

(3) Any written response appeahng the adverse action affecting ven- 
dor participation received beyond 30 calendar days shall be denied and 
the adverse action affecting vendor participation deemed final. 

(4) The vendor's written response appealing the adverse action affect- 
ing vendor participation shall: 

(A) Identify the vendor name, address, and vendor authorization num- 
ber, if the vendor is or was authorized to participate in the Program. 

(B) Be signed by the vendor ownership or the authorized agent, and 
shall state the address of the vendor ownership or the agent, if any agent 
has been designated. The vendor shall specify the name of the agent au- 
thorized on behalf of the vendor to receive any and all documents, includ- 
ing the final decision of the Director or the Director's designee. 

(C) Be specific to each issue that the vendor disputes, setting forth the 
vendor's contentions as to those issues and including any supporting evi- 
dence. Only those issues in the vendor's written response appealing the 
adverse action affecting vendor participation shall be considered by the 
Director or the Director's designee. 

(5) The Director or the Director's designee, who is someone other than 
the person who rendered the initial decision on the adverse action affect- 
ing vendor participation, shall conduct the abbreviated administrative 
appeal review. The appeal procedure shall consist only of review of writ- 
ten materials submitted by the Program and the vendor. The Director or 
the Director's designee shall issue a written decision that shall be based 
solely on whether the Program's action was consistent with federal and 
State statutes and regulations. The decision shall provide that the action 
taken should be upheld or reversed, in whole or in part. The decision of 
the Director or the Director's designee shall be final and not subject to 
an administrative appeal as specified in Section 4075 1 . The right to judi- 
cial review shall be communicated to the vendor in the event that the Di- 
rector or Director's designee renders an appeal decision that is adverse 
to the vendor. 

(6) A copy of the decision of the Director or the Director' s designee 
shall be mailed by certified mail to the vendor or the agent of the vendor. 
NOTE: Authority cited: Sections 123280 and Section 123290, Health and Safety 
Code. Reference: Sections 123290 and 123355, Health and Safety Code; and Title 
7 Code of Federal Regulations Section 246.18. 

History 
1. New section filed 4-17-2007; operafive 5-17-2007 (Register 2007, No. 16). 

§ 40753. Recovery of Overpayments to Vendors. 

NOTE: Authority cited: Sections 31 1 and 312, Health and Safety Code. Reference: 
Sections 31 1, 312 and 317, Health and Safety Code. 
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History 

1. New section filed 8-23-89; operative 8-23-89 (Register 89, No. 38). 

2. Repealer filed 4-17-2007; operative 5-17-2007 (Register 2007, No. 16). 

§ 40755, Lost or Stolen Food Instruments. 

Local agencies shall not replace food instruments reported by partici- 
pants to be lost or stolen. 

NOTH: Authority cited: Sections 311 and 312, Health and Safety Code. Reference: 
Section 312, Health and Safety Code. 

History 
1. New section filed 8-23-89; operative 8-23-89 (Register 89, No. 38). 

§ 40757. Participant Repayment for WIC Program Abuse. 

(a) The participant shall repay the Department for financial loss result- 
ing from the misuse of food instruments, as specified in Sections 40749 
and 40679 of these regulations. The Department shall recover an amount 
the Department determines is equa] to the value of the overissued food 
benefits, unless the Department determines that the recovery of the bene- 
fits would not be cost-effective. A repayment schedule shall be estab- 
lished by the Department based upon the individual's ability to pay. 

(b) The term of the repayment schedule shall be no longer than thirty- 
six (36) months. If the payments under this schedule are less than ten dol- 
lars ($10.00) per month the number of months for these payments shall 
be reduced so that payments shall be no less than ten dollars ($10.00) per 
month. 

(c) Local agencies shall be responsible for notifying participants by 
written notice, with a certified return receipt requested, of the reported 
Program violation, the total amount due for repayment, the term of the 
repayment schedule, and the monthly amount due. The first payment 
shall be due thirty (30) days from the receipt date of the written notice to 
the participant. 

(d) The Department may reinstate benefits prior to full repayment if 
the Department determines that the participant is complying with the re- 
payment schedule. At the time of claim for repayment, the participant 
shall be advised of the right to a fair hearing, as specified in Section 40703 
of these regulations. 

(e) Local agencies shall be responsible for the collection and file main- 
tenance of the participant's claim record. 

NOTE: Authority cited: Sections 3 1 1 and 312, Health and Safety Code. Reference: 
Sections 312, 315 and 316, Health and Safety Code. 

History 
1. New section filed 8-23-89; operadve 8-23-89 (Register 89, No. 38). 

Article 8. Selection of Local Agencies 

§ 40769. Local Agency Priority System. 

(a) When selecting new agencies, the Department shall consider the 
following priority system, which is based upon the relative availability 
of health and administrative services: 

( 1 ) First consideration shall be given to a public or a private nonprofit 
health agency that will provide ongoing, routine pediatric and obstetric 
care and administrative services. 

(2) Second consideration shall be given to a public or a private non- 
profit health or human service agency that will enter into a written agree- 
ment with another agency for either ongoing, routine pediatric and ob- 
stetric care or administrative services. 

(3) Third consideration shall be given to a public or private nonprofit 
health agency that will enter into a written agreement with private physi- 
cians, licensed by the State, in order to provide ongoing, routine pediatric 
and obstetric care to a specific category of participants (women, infants 
or children). 

(4) Fourth consideration shall be given to a public or private nonprofit 
human service agency that will enter into a written agreement with pri- 
vate physicians, licensed by the State, to provide ongoing, routine pediat- 
ric and obstetric care. 



(5) Fifth consideration shall be given to a public or private nonprofit 
health or human service agency that will provide ongoing, routine pediat- 
ric and obstetric care through referral to a health provider. 

(b) The Department shall take into consideration an applicant 
agency's ability to provide services in a cost effective manner; its past 
performance in participating in other governmental programs; the ade- 
quacy of the agency's proposed staffing levels; its capability to perform 
certification procedures; whether there is an unmet need for Program ser- 
vices in the geographic service area; whether an existing WIC Program 
in the same geographic service area could provide Program services at 
a lower cost; and other factors which the Department determines are rele- 
vant. 

NOTE: Authority cited: Sections 31 1 and 312, Health and Safety Code. Reference: 
Sections 31 1 and 312, Health and Safety Code. 

History 
1. New section filed 8-23-89; operative 8-23-89 (Register 89, No. 38). 

§ 40771 . Disqualification of Local Agencies. 

(a) The Department may disqualify a local agency in the following cir- 
cumstances: 

(1) When the Department determines noncompliance with Program 
regulations or the agency's agreement with the State; 

(2) When the Department's Program funds are insufficient to support 
the continued operation of all its existing local agencies at their current 
participafion level; 

(3) When the Department determines, following a review of local 
agency credentials, that another local agency can operate the Program 
more effectively or efficiently; 

(4) When the Department determines that disqualification of the 
agency would conserve the fiscal interests of the State, such as when con- 
solidation of existing local agencies serving the same geographic service 
area would result in Program services being provided at lower cost, or 
would reduce the potential for dual participation by Program partici- 
pants. 

(b) When taking an action to disqualify a local agency, the Department 
shall take relevant factors into consideration, including but not limited to: 

( 1 ) The availabihty of other community resources to participants, and 
the cost efficiency and cost effectiveness of the local agency in terms of 
food, administrative and program services costs; 

(2) The percentages of parUcipants in each priority level being served 
by the local agency and the percentage of need being met in each partici- 
pant category; 

(3) The relative need of the area or special population served by the 
local agency; 

(4) The local agency's place in the priority system set forth in Section 
40769 of these regulations; 

(5) The capability of another local agency or agencies to accept the lo- 
cal agency's participants and to provide Program services in an efficient 
and effective irtanner; 

(6) The local agency's past performance in participating in other gov- 
ernmental programs; and 

(7) Whether disqualification of the local agency will decrease the po- 
tential for dual participafion in the service area and thereby conserve the 
fiscal interests of the State. 

(c) When disqualifying a local agency under the Program the Depart- 
ment shall: 

(1 ) Make every effort to transfer affected participants to another local 
agency without disrupdon of benefits; 

(2) Provide the affected local agency with written nofice not less than 
sixty (60) calendar days in advance of the pending action, including an 
explanafion of the reasons for disqualification, the date of disqualifica- 
tion, and, except in cases of the expiration of a local agency's agreement, 
the local agency's right to appeal as set forth in Section 40781 of these 
regulations; and 

(3) Ensure that the action is not in conflict with any existing written 
agreements between the Department and the local agency. 
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(d) The Department shall conduct periodic reviews of the qualifica- NOTE: Authority cited: Sections 31 1 and 312, Health and Safety Code. Reference: 
tions of authorized local agencies under its jurisdiction. Based upon the Sections 31 1, 312, 318 and 319, Heahhjind Safety Code, 
results of such reviews, the Department may make appropriate adjust- 
ments among participating local agencies, including the disqualification 
of a local agency when the Department determines that another local 
agency can operate the Program more effectively and efficiently, taking 
into consideration the factors set forth in subsection (b) above. 



History 
1. New section filed 8-23-89; operative 8-23-89 (Register 89. No. 38). 
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Article 9. Administrative Appeal of 

Departmental Decisions Affecting Local 

Agencies 

§ 40781. Administrative Appeal of Departmental Decisions 
Affecting Local Agencies. 

(a) A local agency shall be provided a hearing procedure whereby a 
local agency adversely affected by a State action may appeal the action. 

( 1 ) The right of appeal shall be granted in the following circumstances: 

(A) When a local agency's application to participate is denied; or 

(B) When a local agency is disqualified during the course of the con- 
tract or agreement. 

(2) Expiration of the Department's contract or agreement with a local 
agency shall not be subject to appeal. 

(3) The adverse action affecting a local agency specified in subsection 
(a)(1)(B) above shall be postponed until a hearing decision is reached. 

(b) The hearing procedure shall be conducted by the Chief of the De- 
partment' s Family Health Division (Division Chief), or designee. 

(c) The hearing procedure shall provide for the following: 

( 1 ) Written notification of the adverse action, the cause(s) for and the 
effective date of the action. The Department shall provide the local 
agency not less than sixty (60) calendar days advance notice of the im- 
pending action. 

(2) The opportunity to appeal the adverse action, in writing, within 
thirty (30) calendar days of receipt of written notification of the action. 

(3) The local agency's request to appeal must be in writing and must 
state the issues in dispute, the legal authority or other basis for the appli- 
cant's position, and the remedy sought. 

(4) Written notice of the time and place of the appeal hearing shall be 
mailed to the local agency at least twenty (20) calendar days before the 
date of the appeal hearing. This period may be shortened with the consent 
of both the Department and the local agency. The appeal hearing shall be 
held in Sacramento. 

(5) Upon specific request, the Department shall allow either party one 
opportunity to reschedule the hearing. The hearing shall be rescheduled 
within thirty (30) calendar days of the original hearing date. No other 
continuances shall be granted. 

(6) The opportunity to present its case. 

(7) The opportunity to confront and cross-examine adverse witnesses. 

(8) The opportunity to be represented by counsel, if desired. 

(9) The opportunity to review the case record prior to the hearing. 

( 1 0) The Department shall take the matter under submission at the con- 
clusion of the hearing. A proposed decision shall be submitted to the Di- 
rector, or designee, within twenty (20) calendar days from the date that 
the hearing concluded. Upon submission to the Director, a copy of the 
proposed decision shall be mailed by certified mail to the local agency 
and delivered to the Department's representative. 

(11) The Director, or designee, shall adopt the proposed decision with- 
out change, reject the decision and prepare his own decision based upon 
the hearing record, or remand the matter back for further hearing and de- 
cision. 

( 1 2) There shall be no right to reconsideration once the proposed deci- 
sion has been adopted by the Director, except as may be provided for in 
State statute. 

(13) Written notification of the decision concerning the appeal, within 
sixty (60) days from the date of the Department's receipt of the request 
for a hearing. 

(14) Appealing an action does not relieve a local agency from the re- 
sponsibility of continued compliance with the terms of its contract with 
the Department. 

(15) An appeal shall be dismissed if the local agency fails to appear. 
The notice of dismissal shal] be mailed to each party. 



(16) The Division Chief or designee may vacate any dismissal if the 
agency makes an application in wrifing within ten ( 1 0) calendar days af- 
ter receipt of such dismissal, showing good cause for failure to appear at 
the hearing. 

(17) Tlie appeal procedures set forth above do not apply to audit find- 
ings. 

(d) The hearing procedure for appeals pursuant to the findings of a fi- 
nancial audit where a claim for recovery is involved shall provide for the 
following: 

( 1 ) The local agency shall be informed, in writing, of its right to request 
an appeal hearing at the time of the initial demand for repayment of the 
questioned costs. 

(2) The local agency shall have thirty (30) calendar days following the 
written notice of the action to request an appeal in wriUng. The appeal 
shall be addressed to Administrative Hearings and Appeals. 

(3) The request for appeal shall be known as the "Statement of Dis- 
puted Issues" (SDI), shall be in wrifing, and shall be signed by the local 
agency or the local agency's authorized agent. The SDI need not be for- 
mal, but it shall be specific as to each issue in dispute, setting forth the 
local agency's contentions as to those issues and the estimated amount 
each issue involves, if applicable. Only those issues raised in the SDI 
shall be considered at the hearing. 

(4) The local agency shall be notified in writing that the request for ap- 
peal has been received and whether the request has been accepted as suf- 
ficiently specific to each issue in dispute. 

(5) If the agency's request for appeal is not sufficiently specific, the 
agency shall be granted fifteen (15) calendar days after the date of the 
mailing of the nofice of deficiency to the local agency within which to file 
an amended Statement of Disputed Issues. 

(6) Written notice of the date, time, and location of the appeal hearing 
shall be mailed to each party at least thirty (30) calendar days before the 
date of the appeal. This period may be shortened with the consent of the 
parties. 

(7) If written position statements are filed, they shall be served on the 
hearing auditor and the other parties at least ten ( 1 0) calendar days prior 
to the hearing. To facilitate the hearing process, the parties are encour- 
aged to resolve issues prior to the hearing. 

(8) The hearing shall be electronically recorded for review purposes. 

(9) Upon specific request, the Department shall allow either party one 
opportunity to reschedule the hearing. The hearing shall be rescheduled 
within thirty (30) calendar days of the original hearing date. No other 
continuances shall be granted. 

(10) The opportunity to present its case. 

(11) The opportunity to confront and cross-examine adverse wit- 
nesses. 

(12) The opportunity to be represented by counsel, if desired. 

(13) The opportunity to review the case record prior to the hearing. 

(14) An impartial decision maker, whose decision as to the validity of 
the Department's action shall rest solely on the evidence presented at the 
hearing and the statutory and regulatory provisions governing the Pro- 
gram. The basis for the decision shall be stated in writing, although it 
need not amount to a full opinion or contain formal findings of fact and 
conclusions of law. 

(15) The hearing auditor shall take the matter under submission at the 
conclusion of the hearing. A proposed decision shall be submitted to the 
Director or designee. Upon submission to the Director, a copy of the pro- 
posed decision shall be mailed by certified mail to the local agency and 
delivered to the Department's representative. 

(16) The Director or his designee may adopt the proposed decision 
without change, prepare his own decision based upon the hearing record, 
or remand the matter back for further hearing and decision. 

(17) The decision shall be final upon adoption by the Director. Coies 
of the decision of the Director shall be mailed by certified mail to the local 
agency. 
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( 18) An appeal shall be dismissed if the local agency fails to appear. 
A notice of dismissal shall be mailed to each party. 

(19) The Director may vacate any dismissal if the local agency makes 
an application in writing within ten (10) calendar days after receipt of 
such dismissal, showing good cause for failure to appear at the hearing. 

(20) There shall be no right to reconsideration once the Director's de- 
cision has been adopted, except as provided for in State statute. 

(c) When it is established, upon audit, that overpayment has been made 
to a local agency, the Department shall begin liquidation of the overpay- 
ment to the local agency thirty (30) calendar days after issuance of the 
first repayment demand following the issuance of the audit report estab- 
lishing such overpayment. The overpayment shall be recovered by any 
of the following methods: 

( 1 ) Lump sum payment by the local agency. 

(2) A repayment agreement executed between the local agency and the 
Department. 

(3) Any other method of recovery available to and deemed appropriate 
by the Director. 

(0 Interest shall be charged on sums owed the Department. The De- 
partment may negotiate the rate of interest charged; however, the rate 
shall not be less than the rate set forth in applicable rule or statute. 

(g) The Department shall postpone recovery of overpayments to a lo- 
cal agency pursuant to the findings of a financial audit until an appeal 
hearing decision is issued by the Director, if applicable. 

NOTE; Authority cited: Sections 311, 312, 318 and 319, Health and Safety Code. 
Reference: Sections 318, 319 and 38034, Health and Safety Code. 

History 
1. New section filed 8-23-89; operative 8-23-89 (Register 89, No. 38). 

§ 40783. Judicial Review. 

Any right of judicial review shall be communicated in writing to the 
local agency in the event that the Department renders an appeal decision 
which is adverse to the local agency. 

NOTE: Authority cited: Sections 31 1 and 312, Health and Safety Code. Reference: 
Sections 311 and 319, Health and Safety Code. 

History 

1. New section filed 8-23-89; operadve 8-23-89 (Register 89, No. 38). 



Article 10. Investigations 

§ 40793. Confidentiality. 

(a) Any individual who has filed a complaint, or has testified, assisted 
or participated in an investigation, shall have his/her identity kept confi- 
dential. However, it may become necessary during the course of the in- 
vestigafion or judicial proceedings, to identify the individual for the pur- 
poses of testifying. 

(b) The local agency shall restrict the use or disclosure of information 
obtained from Program applicants or participants to persons directly con- 
nected with the administration or enforcement of the Program or the 
Comptroller General of the United States for audit and examinafion au- 
thorized by law. 

NOTE: Authority cited: Sections 3 11 and 312, Health and Safety Code. Reference: 
Sections 31 1 and 312, Health and Safety Code. 

History 
1. New section filed 8-23-89; operative 8-23-89 (Register 89, No. 38). 

Article 11. Penalties 

§ 40803. Penalties. 

(a) Whoever embezzles, willfully misapplies, steals or obtains by 
fraud any funds, assets or property provided under Section 1 7 of the 
Child Nutrition Act of 1966, as amended, whether received directly or 
indirectly from USDA, or whoever receives, conceals or retains such 



funds, assets or property for his or her own interest, knowing such funds, 
assets or property have been embezzled, willfully misapplied, stolen, or 
obtained by fraud shall: 

( 1) If the funds, assets, or property have a value of $100 or more, be 
fined not more than $ 1 0,000 or imprisoned not more than five years, or 
both. 

(2) If the funds, assets, or property have a value less than $ 100, shall 
be fined not more than $1 ,000 or imprisoned not more than one year, or 
both. 

(3) Be suspended from receiving supplemental foods for up to three 
months, or until the Department has received repayment for financial 
loss. 

(4) Return any funds or property so obtained. 

(b) The local agency shall refer food vendors and participants who 
abuse the Program to state or local authorities. 

NOTE: Authority cited: Sections 311 and 312, Health and Safety Code. Reference: 
Secfions 315.5 and 316, Health and Safety Code. 

History 

1. New section filed 8-23-89; operative 8-23-89 (Register 89, No. 38). 



Article 12. Records and Reports 

§40813. Record Keeping. 

(a) Participating local agencies shall maintain full and complete re- 
cords pertaining to local Program operafions, including but not limited 
to: 

(1) Financial operafions. 

(2) Food instrument issuance and redemption. 

(3) Equipment purchases and inventory. 

(4) Cerfificafion. 

(5) Nutrifion education. 

(6) Civil rights and fair hearing procedures. 

(b) Local agencies shall retain all records and reports for a minimum 
of three years following the date of submission of the final expenditure 
report for the period to which the report pertains. 

(1 ) If any litigafion, claim, negofiafion, audit or other acfion involving 
the records has been started before the end of the three-year period, the 
records shall be kept unfil all issues are resolved, or unfil the end of the 
regular three-year period, whichever is later. 

(2) If the Department deems any of the Program records to be of histor- 
ical interest, it may require the local agency to forward such records to 
the Food and Nutrition Service, USDA. 

NOTE: Authority cited: Secfions 3 1 1 and 312, Health and Safety Code. Reference: 
Secfions 311, 312 and 318, Health and Safety Code. 

History 
1. New section filed 8-23-89; operative 8-23-89 (Register 89, No. 38). 

§40815. Reporting Requirements. 

(a) Local agencies shall submit to the Department all required finan- 
cial reports and participation information necessary for efficient man- 
agement of the Program. 

(b) Local agencies shall be assessed a penalty for failure to comply 
with all mandated reporting requirements, as specified in the local 
agency's contract with the State. 

(c) When requested by the Department, a local agency shall submit a 
written plan for correcfing deficiencies documented by the Department. 
When required by the Department, a local agency shall provide special 
reports on Program activities and act to correct deficiencies in Program 
operafions. 

NOTE: Authority cited: Secfions 31 1 and 312, Health and Safety Code. Reference: 
Secfions 313.5 and 318, Health and Safety Code. 

History 
1. New secfion filed 8-23-89; operative 8-23-89 (Register 89, No. 38). 
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Chapter 8. Human Immunodeficiency Virus 

(HIV) Testing of Inmates in Correctional 

Facilities 



Article 1. Definitions 



§ 41 1 00. Other Health Professionals. 

NOTE: Authority cited: Section 7502(b), Penal Code. Reference: Section 7502(b), 
Penal Code. 

History 

1 . New section filed 1 2-29-89 as an emergency; operative 1 2-29-89 (Register 90, 
No. 3). A Certificate of Compliance must be transmitted to OAL within 120 
days or emergency language will be repealed by operation of law on 4-30-90. 

2. Certificate of Compliance as to 12-29-89 order transinitted to OAL 4-27-90 
and disapproved 5-29-90. New section refiled 6-8-90 as an emergency; opera- 
tive 6-8-90 (Register 90. No. 31 ). A Certificate of Compliance must be trans- 
mitted to OAL by 10-9-90 or emergency language will be repealed the follow- 
ing day. 

3. Editorial correction of HISTORY 2. showing the correct transmittal date (Reeis- 
ter90,No. 50). 

4. Certificate of Compliance transmitted to OAL 1 0-9-90 and disapproved 
11-8-90. Emergency readoption filed 1 1-9-90; operative 1 1-9-90 (Register 
90, No. 50). A Certificate of Compliance must be transmitted to OAL by 
3-11-91 or emergency language will be repealed by operation of law on the fol- 
lowing day. 

5. Certificate of Compliance including repealer transmitted to OAL 3-11-91 and 
filed 4-10-91 (Register 91, No. 18). 



§41101. AIDS. 

NOTE: Authority cited: Section 7502(d), Penal Code. Reference: Secfion 7502(d), 
Penal Code. 

History 

1 . New section filed 1 2-29-89 as an emergency; operative 1 2-29-89 (Register 90, 
No. 3). A Certificate of Compliance must be transmitted to OAL within 120 
days or emergency language will be repealed by operation of law on 4-30-90. 

2. Certificate of Compliance as to 12-29-89 order transmitted to OAL 4-27-90 
and disapproved 5-29-90. New section refiled 6-8-90 as an emergency; opera- 
tive 6-8-90 (Register 90, No. 31 ). A Certificate of Compliance must be trans- 
mitted to OAL by 10-9-90 or emergency language will be repealed the follow- 
ing day. 

3. Editorial correction of HISTORY 2. showing the correct transmittal date (Regis- 
ter 90, No. 50). 

4. Certificate of Compliance transmitted to OAL 10-9-90 and disapproved 
1 1-8-90. Emergency readoption filed 1 1-9-90; operative 1 1-9-90 (Register 
90, No. 50). A Certificate of Compliance must be transmitted to OAL by 
3-1 1-9 1 or emergency language will be repealed by operafion of law on the fol- 
lowing day. 

5. Certificate of Compliance including repealer transmitted to OAL 3-1 1-91 and 
filed 4-10-91 (Register 91, No. 18). 



§41102. Bodily Fluids. 

(a) For purposes of title 8 (commencing with section 7500) of part 3 
of the Penal Code, section 1524.1 of the Penal Code and this chapter 
"bodily fluids" capable of transmitting HIV are: 

(1) Blood 

(2) Body fluids containing visible blood 

(3) Semen 

(4) Vaginal secretions 

(5) Cerebrospinal fluid 

(6) Synovial fluid 

(7) Pleural fluid 

(8) Peritoneal fluid 

(9) Pericardial fluid 

(10) Amniotic Fluid 

(11) Human breast milk in perinatal and neonatal transmission. 

NOTE: Authority cited: Section 7158, Penal Code and Chapter 1579, Section 4, 
Statutes of 1 988. Reference: Secfions 7502(h), 75 1 1 (b)( 1 ) and 1 524. 1 (b)( 1 ), Penal 
Code. 



History 

1 . New section filed 12-29-89 as an emergency; operative 12 29-89 (Register 90, 
No. 3). A Certificate of Compliance must be transmitted to OAL within 120 
days or emergency language will be repealed by operation of law on 4-30 90. 

2. Certificate of Compliance as to 12-29-89 order transmitted to OAL 4-27-90 
and disapproved 5-29-90. New section refiled 6-8-90 as an emergency; opera- 
tive 6-8-90 (Register 90, No. 31). A Certificate of Compliance must be trans- 
mitted to OAL by 10-9-90 or emergency language will be repealed the follow- 
ing day. 

3. ELditorial conection of HISTORY 2. showing the correct transmittal date (Regis- 
ter 90, No. 50). 

4. Certificate of Compliance transmitted to OAL 10-9-90 and disapproved 
1 1-8-90. Emergency readoption filed 1 1-9-90; operative 1 1-9-90 (Register 
90, No. 50). A Certificate of Compliance must be transmitted to OAL by 
3-1 1-91 or emergency language will be repealed by operation of law on the fol- 
lowing day. 

5. Certificate of Compliance including amendment transmitted to OAL 3-1 1-91 
and filed 4-10-91 (Register 91, No. 18). 

§41103. Universal Precautions. 

NOTE: Authority cited: Section 7501(a), Penal Code. Reference: Section 7501(a), 
Penal Code. 

History 

1 . New section filed 1 2-29-89 as an emergency; operative 1 2-29-89 (Register 90, 
No. 3). A Certificate of Compliance must be transmitted to OAL within 120 
days or emergency language will be repealed by operation of law on 4-30-90. 

2. Certificate of Compliance as to 12-29-89 order transmitted to OAL 4-27-90 
and disapproved 5-29-90. New section refiled 6-8-90 as an emergency; opera- 
tive 6-8-90 (Register 90, No. 31). A Certificate of Compliance must be trans- 
mitted to OAL by 10-9-90 or emergency language will be repealed the follow- 
ing day. 

3. Editorial conection of HISTORY 2. showing the correct transmittal date (Regis- 
ter 90, No. 50). 

4. Certificate of Compliance transmitted to OAL 10-9-90 and disapproved 
1 1-8-90. Emergency readoption filed 11-9-90; operative 11-9-90 (Register 
90, No. 50). A Certificate of Compliance must be transmitted to OAL by 
3-1 1-91 or emergency language will be repealed by operation of law on the fol- 
lowing day. 

5. Certificate of Compliance including repealer transmitted to OAL 3-1 1-91 and 
filed 4-10-91 (Register 91, No. 18). 

§ 41 1 04. Chief Medical Officer. 

NOTE: Authority cited: Sections 75 1 0(c), ( 1 ), (2), (3), (4) and (5), Penal Code. Ref- 
erence: Sections 7510(c), (1), (2), (3), (4) and (5), Penal Code. 

History 

1 . New section filed 1 2-29-89 as an emergency; operafi ve 1 2-29-89 (Register 90, 
No. 3). A Certificate of Compliance must be transmitted to OAL within 120 
days or emergency language will be repealed by operation of law on 4-30-90. 

2. Certificate of Compliance as to 12-29-89 order transmitted to OAL 4 27-90 
and disapproved 5-29-90. New section refiled 6-8-90 as an emergency; opera- 
five 6-8-90 (Register 90, No. 31). A Certificate of Compliance must be trans- 
mitted to OAL by 10-9-90 or emergency language will be repealed the follow- 
ing day. 

3. Editorial correction of HISTORY 2. showing the correct transmittal date (Regis- 
ter 90, No. 50). 

4. Certificate of Compliance transmitted to OAL 10-9-90 and disapproved 
1 1-8-90. Emergency readoption filed 1 1-9-90; operafive 11-9-90 (Register 
90, No. 50). A Certificate of Compliance must be transmitted to OAL by 
3-1 1-9 1 or emergency language will be repealed by operation of law on the fol- 
lowing day. 

5. Certificate of Compliance including repealer transmitted to OAL 3-1 1-91 and 
filed 4-10-91 (Register 91, No. 18). 

§ 41 1 05. Clinical Symptoms. 

NOTE: Authority cited: Secfion 7512.5, Penal Code. Reference: Section 7512.5, 
Penal Code. 

History 

1 . New secfion filed 12-29-89 as an emergency; operative 12-29-89 (Register 90, 
No. 3). A Certificate of Compliance must be transmitted to OAL within 120 
days or emergency language will be repealed by operation of law on 4-30-90. 

2. Certificate of CompHance as to 12-29-89 order transmitted to OAL 4-27-90 
and disapproved 5-29-90. New section refiled 6-8-90 as an emergency; opera- 
five 6-8-90 (Register 90, No. 31). A Certificate of Compliance must be trans- 
mitted to OAL by 10-9-90 or emergency language will be repealed the follow- 
ing day. 

3. Editorial correction of HISTORY 2. showing the coixect transmittal date (Regis- 
ter 90, No. 50). 

4. Certificate of Compliance transmitted to OAL 10-9-90 and disapproved 
11-8-90. Emergency readopfion filed 11-9-90; operative 11-9-90 (Register 
90, No. 50). A Certificate of Compliance must be transmitted to OAL by 
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3-11-91 or emergency language will be repealed by operation of law on the fol- 
lowing day. 
5. Certificate of Compliance includins repealer transmitted to OAL 3-1 1-91 and 
filed 4-10-91 (Register 91, No. 18). 

§41106. Sharps. 

NOTIi: Authority cited: Section 7501(a), Penal Code. Reference: Section 7501(a), 
Penal Code. 

History 

1 . New section filed 1 2-29-89 as an emergency; operative 1 2-29-89 (Register 90, 
No. 3). A Ceilificate of Compliance must be transmitted to OAL within 120 
days or emergency language will be repealed by operation of law on 4-30-90. 

2. Certificate of Compliance as to 12-29-89 order transmitted to OAL 4-27-90 
and disapproved 5-29-90. New section refiled 6-8-90 as an emergency; opera- 
tive 6-8-90 (Register 90, No. 31). A Certificate of Compliance must be trans- 
mitted to OAL by 10-9-90 or emergency language will be repealed the follow- 
ing day. 

3. Editorial correction of HISTORY 2. showing the correct transmittal date (Regis- 
ter 90, No. 50). 

4. Certificate of Compliance transmitted to OAL 10-9-90 and disapproved 
1 1-8-90. Emergency readoption filed 11-9-90; operative 1 1-9-90 (Register 
90, No. 50). A Certificate of Compliance must be transmitted to OAL by 
3-1 1-91 or emergency language will be repealed by operation of law on the fol- 
lowing day. 

5. Certificate of Compliance including repealer transmitted to OAL 3-1 1-91 and 
filed 4-10-91 (Register 91, No. 18). 

§41107. ARC. 

NOTE: Authority cited: Secfion 7512.5, Penal Code. Reference: Section 7512.5, 
Penal Code. 

History 

1 . New section filed 12-29-89 as an emergency; operative 12-29-89 (Register 90, 
No. 3). A Certificate of Compliance must be transmitted to OAL within 120 
days or emergency language will be repealed by operation of law on 4-30-90. 

2. Certificate of Compliance as to 12-29-89 order transmitted to OAL 4-27-90 
and disapproved 5-29-90. New section refiled 6-8-90 as an emergency; opera- 
tive 6-8-90 (Register 90, No. 31). A Certificate of Compliance must be trans- 
mitted to OAL by 1 0-9-90 or emergency language will be repealed the follow- 
ing day. 

3. Editorial correction of HISTORY 2. showing the cortect transmittal date (Regis- 
ter 90, No. 50). 

4. Certificate of Compliance transmitted to OAL 10-9-90 and disapproved 
1 1-8-90. Emergency readoption filed 11-9-90; operative 1 1-9-90 (Register 
90, No. 50). A Certificate of Compliance must be transmitted to OAL by 
3-1 1-91 or emergency language will be repealed by operation of law on the fol- 
lowing day. 

5. Certificate of Compliance including repealer transmitted to OAL 3-1 1-91 and 
filed 4-10-91 (Register 91, No. 18). 

§41108. HIV Infection. 

NOTE; Authority cited: Section 7501(a), Penal Code. Reference: Section 7501(a), 
Penal Code. 

History 

1 . New section filed 1 2-29-89 as an emergency; operative 1 2-29-89 (Register 90, 
No. 3). A Certificate of Compliance must be transmitted to OAL within 120 
days or emergency language will be repealed by operation of law on 4-30-90. 

2. Certificate of Compliance as to 12-29-89 order transmitted to OAL 4-27-90 
and disapproved 5-29-90. New section refiled 6-8-90 as an emergency; opera- 
tive 6-8-90 (Register 90, No. 31 ). A Certificate of Compliance must be trans- 
mitted to OAL by 10-9-90 or emergency language will be repealed the follow- 
ing day. 

3. Editorial correction of HISTORY 2. showing the correct transmittal date (Regis- 
ter 90, No. 50). 

4. Certificate of Compliance transmitted to OAL 10-9-90 and disapproved . 
Emergency readoption filed 1 1-9-90; operative 1 1-9-90 (Register 90, No. 50). 
A Certificate of Compliance must be transmitted to OAL by 3-1 1-91 or emer- 
gency language will be repealed by operation of law on the following day. 

5. Certificate of Compliance including repealer transmitted to OAL 3-1 1-91 and 
filed 4-10-91 (Register 91, No. 18). 

§ 41 1 09. Close and Direct Contact. 

NOTE: Authority cited: Section 7501(e), Penal Code. Reference: Section 7501(e), 
Penal Code. 

History 

1. New section filed 12-29-89 as an emergency; operative 12-29-89 (Register 90, 
No. 3). A Certificate of Compliance must be transmitted to OAL within 120 
days or emergency language will be repealed by operation of law on 4-30-90. 

2. Certificate of Compliance as to 12-29-89 order transmitted to OAL 4-27-90 
and disapproved 5-29-90. New section refiled 6-8-90 as an emergency; opera- 



tive 6-8-90 (Register 90. No. 31 ). A Certificate of Compliance must be trans- 
mitted to OAL by 1 0-9-90 or emergency language will be repealed the follow- 
ing day. 

3. Editorial correction of HISTORY 2. showing the correct transmittal date (Regis- 
ter 90, No. 50). 

4. Certificate of Compliance transmitted to OAL 10-9-90 and disapproved 
1 1-8-90. Emergency readoption filed 1 1-9-90; operative 1 1-9-90 (Register 
90, No. 50). A Certificate of Compliance must be transmitted to OAL by 
3-1 1-9 1 or emergency language will be repealed by operation of law on the fol- 
lowing day. 

5. Certificate of Compliance including repealer transmitted to OAL 3-1 1-91 and 
filed 4-10-91 (Register 91, No. 18). 



Article 2. Procedures 

§ 41 1 1 0. Transmission of Human Immunodeficiency Virus 
(HIV) of Inmates in Correctional Facilities. 

NOTE: Authority cited: Sections 7501(a) and 7511(b), Penal Code. Reference: 
Secnons 7501(a), 751 1(b) and 7516, Penal Code. 

History 

1 . New section filed 1 2-29-89 as an emergency; operative 1 2-29-89 (Register 90, 
No. 3). A Certificate of Compliance must be transmitted to OAL within 120 
days or emergency language will be repealed by operation of law on 4-30-90. 

2. Certificate of Compliance as to 12-29-89 order transmitted to OAL 4-27-90 
and disapproved 5-29-90. New section refiled 6-8-90 as an emergency; opera- 
tive 6-8-90 (Register 90, No. 31). A Certificate of Compliance must be trans- 
mitted to OAL by 1 0-9-90 or emergency language will be repealed the follow- 
ing day. 

3. Editorial correction of HISTORY 2. showing the correct transmittal date (Regis- 
ter 90, No. 50). 

4. Certificate of Compliance transmitted to OAL 10-9-90 and disapproved 
1 1-8-90. Emergency readoption filed 1 1-9-90; operative 11-9-90 (Register 
90, No. 50). A Certificate of Compliance must be transmitted to OAL by 
3-1 1-91 or emergency language will be repealed by operation of law on the fol- 
lowing day. 

5. Certificate of CompHance including repealer transmitted to OAL 3-1 1-91 and 
filed 4-10-91 (Register 91, No. 18). 

§ 41 1 1 1 . Delegation of Duties. 

(a) The chief medical officer may delegate the following medical re- 
sponsibilities to other qualified physicians and surgeons: 

( 1 ) Medical assessment and determination of clinical symptoms of 
HIV infection, to include Stage 4 (AIDS). 

(2) Assessment of whether follow-up testing is medically warranted 
based upon the investigation of the incident and the documentation that 
exposure has occurred in a manner capable of transmitting HIV. 

(3) Any pre-test or post-test counseling and education of persons fil- 
ing a report or requesting testing of an inmate, or of an inmate who is the 
subject of a report. 

(4) Attendance at or hearing any oral testimony from involved parties 
pertaining to the testing of any inmate prior to a decision to test an inmate 
or as a result of an appeal to a decision to test an inmate. If the appeal re- 
cord is held open for additional statements, the taking of those statements 
may also be delegated. 

(5) Investigation of a report from a custodial officer which documents 
inmate behavior that may warrant HIV testing. 

(6) Any activities related to filing an appeal pursuant to Penal Code 
section 7516.5. 

(7) Activities related to the disclosure of information and test results 
to involved parties as specified in Title 8 (commencing with section 
7500) of part 3 of the Penal Code. 

(8) Determination that good cause exists and the decision to waive the 
filing period for a report under Penal Code sections 75 10(b) and 75 1 2(a). 

(9) Writing of the decision required by Penal Code section 751 1(c). 

(10) Distribution of copies of hearing decision pursuant to Penal Code 
section 7511(c), 7512(c), 7512.5 and 7516.8. 

(11) Transmittal of blood specimens under Penal Code section 
7530(b). 

(b) The chief medical officer may delegate all functions in (a) above 
to qualified non-medical personnel except for the functions specified in 
(a)(1) and (2). 

NOTE: Authority cited: Chapter 1579, Section 4, Statutes of 1988 and Sections 
7503 and 75 18, Penal Code. Reference: Secnons 7502(d), 7503, 7510(a), 751 1(a), 



Page 292 



Register 95, No. 44; 11-3-95 



Title 22 



Department of Social Services — Department of Health Services 



§41116 



• 



(b), (1), (2) and (3), 7512(a) and (c), 7512.5, 7514, 7515(c), 7516(b) and (c), 
7516.5 and 7530, Penal Code. 

History 

1 . New section filed 1 2-29-89 as an emergency; operative 1 2-29-89 (Register 90, 
No. 3). A Certificate of Compliance must be transmitted to OAL within 120 
days or emergency language will be repealed by operation of law on 4-30-90. 

2. Certificate of Compliance as to 12-29-89 order transmitted to OAL 4-27-90 
and disapproved 5-29-90. New section refiled 6-8-90 as an emergency; opera- 
tive 6-8-90 (Register 90, No. 31). A Certificate of Compliance must be trans- 
mitted to OAL by 1 0-9-90 or emergency language will be repealed the follow- 
ing day. 

3. Editorial coiTection of HISTORY 2. showing the correct transmittal date (Regis- 
ter 90, No. 50). 

4. Certificate of Compliance transmitted to OAL 10-9-90 and disapproved 
11-8-90. Emergency readopdon filed 11-9-90; operative 11-9-90 (Register 
90, No. 50). A Certificate of Compliance must be transmitted to OAL by 
3-11-91 or emergency language will be repealed by operation of law on the fol- 
lowing day. 

5. Certificate of Compliance including amendment transmitted to OAL 3-11-91 
and filed 4-10-91 (Register 91, No. 18). 

§ 41 1 1 2. Provision of Counseling. 

NOTE: Authority cited; Section 7514, Penal Code. Reference; Sections 7502(b) 
and 7514, Penal Code. 

History 

1 . New section filed 1 2-29-89 as an emergency; operative 1 2-29-89 (Register 90, 
No. 3). A Cerdficate of Compliance must be transmitted to OAL within 120 
days or emergency language will be repealed by operation of law on 4-30-90. 

2. Certificate of Compliance as to 12-29-89 order transmitted to OAL 4-27-90 
and disapproved 5-29-90. New section refiled 6-8-90 as an emergency; opera- 
dve 6-8-90 (Register 90, No. 31). A Certificate of Compliance must be trans- 
mitted to OAL by 10-9-90 or emergency language will be repealed the follow- 
ing day. 

3. Editorial correction of HISTORY 2. showing the correct transmittal date (Regis- 
ter 90, No. 50). 

4. Certificate of Compliance transmitted to OAL 10-9-90 and disapproved 
11-8-90. Emergency readopdon filed 11-9-90; operadve 11-9-90 (Register 
90, No. 50). A Certificate of Compliance must be transmitted to OAL by 
3-11-91 or emergency language will be repealed by operation of law on the fol- 
lowing day. 

5. Certificate of Compliance including repealer transmitted to OAL 3-1 1-91 and 
filed 4-10-91 (Register 91, No. 18). 

§ 41 1 1 3. HIV Testing of Subject of Report. 

NOTE: Authority cited: Secdon 751 1(a), Penal Code. Reference; Sections 7501(a) 
and 7511(a), Penal Code. 

History 

1 . New secdon filed 12-29-89 as an emergency; operadve 12-29-89 (Register 90, 
No. 3). A Certificate of Compliance must be transmitted to OAL within 120 
days or emergency language will be repealed by operation of law on 4-30-90. 

2. Certificate of Compliance as to 12-29-89 order transmitted to OAL 4-27-90 
and disapproved 5-29-90. New secdon refiled 6-8-90 as an emergency; opera- 
dve 6-8-90 (Register 90, No. 31). A Certificate of Compliance must be trans- 
mitted to OAL by 10-9-90 or emergency language will be repealed the follow- 
ing day. 

3. Editorial correction of HISTORY 2. showing the correct transmittal date (Regis- 
ter 90, No. 50). 

4. Certificate of Compliance transmitted to OAL 10-9-90 and disapproved 
11-8-90. Emergency readopdon filed 11-9-90; operadve 11-9-90 (Register 
90, No. 50). A Certificate of Compliance must be transmitted to OAL by 
3-11-91 or emergency language will be repealed by operation of law on the fol- 
lowing day. 

5. Certificate of Compliance including repealer transmitted to OAL 3-1 1-91 and 
filed 4-10-91 (Register 91, No. 18). 

§ 41 1 1 4. Report of Request and Decision for HIV Testing. 

(a) The request to test an inmate or other person who is the subject of 
the report filed shall be made by use of the Form "Report of Request and 
Decision for HIV Testing" (DHS 8459, November, 1989). The provi- 
sions of DHS 8459 are hereby incorporated by reference. 

(b) The DHS 8459 form may be combined with regular incident re- 
ports or other forms used by the correctional institution or law enforce- 
ment agency. 

(c) The DHS 8459 form shall be directed to the chief medical officer 

of the correctional facihty. 

NOTE: Authority cited: Secdon 7518, Penal Code, and Chapter 1579, Section 4, 
Statutes of 1988. Reference: Secdons 7501(a), 7510(a) and 7550, Penal Code. 



History 

1 . New section filed 1 2-29-89 as an emergency; operative 1 2-29-89 (Register 90. 
No. 3). A Certificate of Compliance must be transmitted to OAL within 120 
days or emergency language will be repealed by operation of law on 4-30-90. 

2. Certificate of Compliance as to 12-29-89 order transmitted to OAL 4-27-90 
and disapproved 5-29-90. New section refiled 6-8-90 as an emergency; opera- 
tive 6-8-90 (Register 90, No. 31). A Certificate of Compliance must be trans- 
mitted to OAL by 10-9-90 or emergency language will be repealed the follow- 
ing day. 

3. Editorial correction of HISTORY 2. showing the correct transmittal date (Regis- 
ter 90, No. 50). 

4. Certificate of Compliance transmitted to OAL 10-9-90 and disapproved 
11-8-90. Emergency readoption filed 1 1-9-90; operative 11-9-90 (Register 
90, No. 50). A Certificate of Compliance must be transmitted to OAL by 
3-11-91 or emergency language will be repealed by operation of law on the fol- 
lowing day. 

5. Certificate of Compliance including amendment transmitted to OAL 3-1 1-91 
and filed 4-10-91 (Register 91, No. 18). 

§41115. Testing for HIV. 

NOTE: Authority cited: Secdon 751 1(a), Penal Code. Reference: Secdon 751 1(a), 
Penal Code. 

History 

1 . New section filed 12-29-89 as an emergency; operative 1 2-29-89 (Register 90, 
No. 3). A Certificate of Compliance must be transmitted to OAL within 120 
days or emergency language will be repealed by operation of law on 4-30-90. 

2. Certificate of Compliance as to 12-29-89 order transmided to OAL 4-27-90 
and disapproved 5-29-90. New section refiled 6-8-90 as an emergency; opera- 
dve 6-8-90 (Register 90, No. 31 ). A Certificate of Compliance must be trans- 
mitted to OAL by 1 0-9-90 or emergency language will be repealed the follow- 
ing day. 

3. Editorial correction of HISTORY 2. showing the correct transmittal date (Regis- 
ter 90, No. 50). 

4. Certificate of Compliance transmitted to OAL 10-9-90 and disapproved 
11-8-90. Emergency readopdon filed 11-9-90; operadve 11-9-90 (Register 
90, No. 50). A Certificate of Compliance must be transmitted to OAL by 
3-1 1-91 or emergency language will be repealed by operation of law on the fol- 
lowing day. 

5. Certificate of Compliance including repealer transmitted to OAL 3-1 1-91 and 
filed 4-1&-91 (Register 9], No. 18). 

§ 41 1 1 6. Determining the Need for an HIV Test. 

(a) The chief medical officer shall take into consideration the follow- 
ing factors in ordering an HIV test of an inmate or other person who is 
the subject of the report filed, regardless of whether the report filed con- 
tains a request for HIV testing: 

(1 ) Whether an exchange of body fluids occurred which could have re- 
sulted in HIV infection. In determining whether an HIV test is warranted, 
"body fluids" considered for testing shall be limited to the fluids listed 
in section 41102 (a). Transmission of body fluids from one person to 
another shall have occurred either by: 

(A) Incidents involving injury to inmates or staff in which body fluids 
may have been exchanged. 

(B) Incidents involving injecting of any substances using sharps, 
needles, syringes, or tattooing instruments. 

(C) Incidents involving sexual activity which resulted in exchange of 
body fluids. 

(2) Whether the person displays medical conditions or clinical find- 
ings symptomatic of HIV infection. 

(3) Whether, as a result of the reported incident, the health of the insti- 
tution staff or inmates may have been jeopardized. 

Note: Authority cited: Section 7518, Penal Code and Chapter 1579, Secdon 4, 
Statutes of 1988. Reference: Secdons 7501(a), 7502(c) and (d), 751 1(b), (1), (2) 
and (3) and 7516(b), (1), (3) and (5) and (c). Penal Code. 

History 

1 . New section filed 12-29-89 as an emergency; operative 12-29-89 (Register 90, 
No. 3). A Certificate of Compliance must be transmitted to OAL within 120 
days or emergency language will be repealed by operation of law on 4—30-90. 

2. Certificate of Compliance as to 12-29-89 order transmitted to OAL 4-27-90 
and disapproved 5-29-90. New section refiled 6-8-90 as an emergency; opera- 
dve 6-8-90 (Register 90, No. 31). A Certificate of Compliance must be trans- 
mitted to OAL by 10-9-90 or emergency language will be repealed the follow- 
ing day. 

3 . Editorial correction of HISTORY 2 . showing the correct transmittal dale (Regis- 
ter 90, No. 50). 

4. Certificate of Compliance transmitted to OAL 10-9-90 and disapproved 
11-8-90. Emergency readopdon filed 11-9-90; operadve 11-9-90 (Register 
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90. No. 50). A Certificate of Compliance must be transmitted to OAL by 
.VI 1-91 or emergency language will be repealed by operation of law on the fol- 
lowing day. 

5. Certificate of Compliance inciudina amendment transmitted to OAL 3-1 1-91 
(Register91,No. 18). 

§ 41 1 19. Inmate Requesting HIV Testing of Another 
Inmate. 

NOTH: Authority cited: Sections 75 12(a) and (c). Penal Code. Reference: Sections 
7.S01(b) and 751 2(a) and (c). Penal Code. 

History 

1 . New section filed 1 2-29-89 as an emergency; operative 1 2-29-89 (Register 90. 
No. 3). A Certificate of Compliance must be transmitted to OAL within 120 
days or emergency language will be repealed by operation of law on 4-30-90. 

2. Certificate of Compliance as to 12-29-89 order transmitted to OAL 4-27-90 
and disapproved 5-29-90. New section refiled 6-8-90 as an emergency; opera- 
tive 6-8-90 (Register 90, No. 31 ). A Certificate of Compliance must be trans- 
mitted to OAL by 10-9-90 or emergency language will be repealed the follow- 
ing day. 

3. Editorial correction of HISTORY 2. showing the correct transmittal date (Regis- 
ter 90. No. 50). 

4. Certificate of Compliance transmitted to OAL 10-9-90 and disapproved 
1 1-8-90. Emergency readoption filed 1 1-9-90; operative 1 1-9-90 (Register 
90, No. 50). A Certificate of Compliance must be transmitted to OAL by 
3-1 1-9 1 or emergency language will be repealed by operation of law on the fol- 
lowing day. 

5. Ceilificate of CompUance including repealer transmitted to OAL 3-1 1-91 and 
filed 4-10-91 (Register 91, No. IS^. 

§ 41 1 20. Minors Requesting HIV Testing of Another 
Inmate. 

NOTE: Authority cited: Sections 75 12(b) and (c). Penal Code. Reference: Sections 
7501(b), 7502(i) and 7512(b) and (c). Penal Code. 

History 

1 . New section filed 1 2-29-89 as an emergency; operative 1 2-29-89 (Register 90, 
No. 3). A Certificate of Compliance must be transmitted to OAL within 120 
days or emergency language will be repealed by operation of law on 4-30-90. 

2. Certificate of Compliance as to 12-29-89 order transmitted to OAL 4-27-90 
and disapproved 5-29-90. New section refiled 6-8-90 as an emergency; opera- 
tive 6-8-90 (Register 90, No. 31). A Certificate of Compliance must be trans- 
mitted to OAL by 10-9-90 or emergency language will be repealed the follow- 
ing day. 

3 . Editorial correction of HISTORY 2. showing the correct transmittal date (Regis- 
ter 90, No. 50). 

4. Certificate of Compliance transmitted to OAL 10-9-90 and disapproved 
11-8-90. Emergency readoption filed 11-9-90; operative 11-9-90 (Register 
90, No. 50). A Certificate of Compliance must be transmitted to OAL by 
3-11-91 or emergency language will be repealed by operation of law on the fol- 
lowing day. 

5. Certificate of Compliance including repealer transmitted to OAL 3-1 1-91 and 
filed 4-10-91 (Register 91, No. 18). 

§ 41 1 21 . Request to Test Minors for HIV. 

NOTE: Authority cited: Section 7512(b), Penal Code. Reference: Sections 7501 (b) 
and 7512(b), Penal Code. 

History 

1 . New section filed 1 2-29-89 as an emergency; operative 1 2-29-89 (Register 90, 
No. 3). A Certificate of Compliance must be transmitted to OAL within 120 
days or emergency language will be repealed by operation of law on 4-30-90. 

2. Certificate of Compliance as to 12-29-89 order transmitted to OAL 4-27-90 
and disapproved 5-29-90. New section refiled 6-8-90 as an emergency; opera- 
tive 6-8-90 (Register 90, No. 31). A Certificate of Compliance must be trans- 
mitted to OAL by 10-9-90 or emergency language will be repealed the follow- 
ing day. 

3. Editorial correcfion of HISTORY 2. showing the correct transmittal date (Regis- 
ter 90, No. 50). 

4. Certificate of Compliance transmitted to OAL 10-9-90 and disapproved 
11-8-90. Emergency readopfion filed 11-9-90; operafive 11-9-90 (Register 
90, No. 50). A Certificate of Compliance must be transmitted to OAL by 
3-11-91 or emergency language will be repealed by operafion of law on the fol- 
lowing day. 

5. Certificate of Compliance including repealer transmitted to OAL 3-1 1-91 and 
filed 4-10-91 (Register 91, No. 18). 

§ 41 1 22. HIV Testing Due to Clinical Symptoms. 

Note: Authority cited: Section 7512.5, Penal Code. Reference: Sections 7501(d), 
7502(d) and 7512.5, Penal Code. 



History 

1 . New section filed 12-29-89 as an emergency; operative 12-29-89 (Register 90, 
No. 3). A Certificate of Compliance must be transmitted to OAL within 120 
days or emergency language will be repealed by operation of law on 4-30-90. 

2. Certificate of Compliance as to 12-29-89 order transinitted to OAL 4-27-90 
and disapproved 5-29-90. New section refiled 6-8-90 as an emergency; opera- 
five 6-8-90 (Register 90, No. 31). A Certificate of Compliance must be trans- 
mitted to OAL by 1 0-9-90 or emergency language will be repealed the follow- 
ing day. 

3. Editorial cortection of HISTORY 2. showing the correct transmittal date (Regis- 
ter 90, No. 50). 

4. Certificate of Compliance transmitted to OAL 10-9-90 and disapproved 
1 1-8-90. Emergency readoption filed 1 1-9-90; operative 11-9-90 (Register 
90, No. 50). A Certificate of Compliance must be transmitted to OAL by 
.3-1 1-91 or emergency language will be repealed by operation of law on the fol- 
lowing day. 

3. Certificate of Compliance including repealer transmitted to OAL 3-1 1-91 and 
filed 4-10-91 (Register 91, No. 18^ 

§ 41 1 23. Reporting of an Activity Known to Cause 
Transmission of HIV. 

NOTE: Authority cited: Section 7516(a), Penal Code. Reference: Sections 
7501(a), 7502(c) and 7516(a), Penal Code. 

History 

1 . New section filed 12-29-89 as an emergency; operative 12-29-89 (Register 90, 
No. 3). A Certificate of Compliance must be transmitted to OAL within 120 
days or emergency language will be repealed by operation of law on 4-30-90. 

2. Certificate of Compliance as to 12-29-89 order transmitted to OAL 4-27-90 
and disapproved 5-29-90. New section refiled 6-8-90 as an emergency; opera- 
tive 6-8-90 (Register 90. No. 31). A Certificate of Compliance must be trans- 
mitted to OAL by 10-9-90 or emergency language will be repealed the follow- 
ing day. 

3. Editorial correction of HISTORY 2. showing the correct transmittal date (Regis- 
ter 90, No. 50). 

4. Certificate of Compliance transmitted to OAL 10-9-90 and disapproved 
1 1-8-90. Emergency readoption filed 1 1-9-90; operative 1 1-9-90 (Register 
90, No. 50). A Certificate of Coinpliance must be transmitted to OAL by 
3-1 1-9 1 or emergency language will be repealed by operation of law on the fol- 
lowing day. 

5. Certificate of Compliance including repealer transmitted to OAL 3-11-91 and 
filed 4-10-91 (Register 91, No. 18). 

§ 41 1 24. Reportable Activities. 

NOTE: Authority cited: Sections 7516(b), (1), (2), (3) and (5), Penal Code. Refer- 
ence: Sections 7502(h) and 7516(b), (1), (2), (3) and (5), Penal Code. 

History 

1 . New section filed 1 2-29-89 as an emergency; operative 1 2-29-89 (Register 90, 
No. 3). A Certificate of Compliance must be transmitted to OAL within 120 
days or emergency language will be repealed by operation oflaw on 4-30-90. 

2. Certificate of Compliance as to 12-29-89 order transmitted to OAL 4-27-90 
and disapproved 5-29-90. New section refiled 6-8-90 as an emergency; opera- 
tive 6-8-90 (Register 90, No. 31). A Certificate of Compliance must be trans- 
mitted to OAL by 1 0-9-90 or emergency language will be repealed the follow- 
ing day. 

3. Editorial correction of HISTORY 2. showing the correct transmittal date (Regis- 
ter 90, No. 50). 

4. Certificate of Compliance transmitted to OAL 10-9-90 and disapproved 
11-8-90. Emergency readoption filed 11-9-90; operative 11-9-90 (Register 
90, No. 50). A Certificate of Compliance must be transmitted to OAL by 
3-1 1-9 1 or emergency language will be repealed by operation oflaw on the fol- 
lowing day. 

5. Certificate of Compliance including repealer transmitted to OAL 3-1 1-91 and 
filed 4-10-91 (Register 91, No. 18). 

§ 41 1 26. Criteria for HIV Testing. 

NOTE: Authority cited: Section 7516(c), Penal Code. Reference: Section 7516(c), 
Penal Code. 

History 

1 . New section filed 12-29-89 as an emergency; operative 12-29-89 (Register 90, 
No. 3). A Certificate of Compliance must be transmitted to OAL within 12() 
days or emergency language will be repealed by operation of law on 4-30-90. 

2. Certificate of Compliance as to 12-29-89 order transmitted to OAL 4-27-90 
and disapproved 5-29-90. New section refiled 6-8-90 as an emergency; opera- 
tive 6-8-90 (Register 90, No. 31). A Certificate of Compliance must be trans- 
mitted to OAL by 10-9-90 or emergency language will be repealed the follow- 
ing day. 

3. Editorial correction of HISTORY 2. showing the correct transmittal date (Regis- 
ter 90, No. 50). 

4. Certificate of Compliance transmitted to OAL 10-9-90 and disapproved 
11-8-90. Emergency readoption filed 11-9-90; operative 1 1-9-90 (Register 
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90, No. 50). A Certificate of Compliance must be transmitted to OAL by 
3-1 1-91 or emergency language will be repealed by operation of law on the fol- 
lowing day. 

5. Certificate of Compliance including repealer transmitted to OAL 3-11-91 and 
filed 4-10-91 (Register 91, No. 18). 

§ 41 1 27. Ordering HIV Testing. 

NOTE: Authority cited: Section 7516(c), Penal Code. Reference: Section 75 J 6(c), 
Penal Code. 

History 

1 . New section filed 1 2-29-89 as an emergency; operative 1 2-29-89 (Register 90, 
No. 3). A Certificate of Compliance must be transmitted to OAL within 120 
days or emergency language will be repealed by operation of law on 4-30-90. 

2. Certificate of Compliance as to 12-29-89 order transmitted to OAL 4-27-90 
and disapproved 5-29-90. New section refiled 6-8-90 as an emergency; opera- 
tive 6-8-90 (Register 90, No. 3 1 ). A Certificate of Compliance must be trans- 
mitted to OAL by 10-9-90 or emergency language will be repealed the follow- 
ing day. 

3. Editorial correction of HISTORY 2. showing the correct transmittal date (Regis- 
ter 90, No. 50). 

4. Certificate of Compliance transmitted to OAL 10-9-90 and disapproved 
11-8-90. Emergency readoption filed 11-9-90; operative 11-9-90 (Register 
90. No. 50). A Certificate of Compliance must be transmitted to OAL by 
3-1 1-9 1 or emergency language will be repealed by operation of law on the fol- 
lowing day. 

5. Certificate of Compliance including repealer transmitted to OAL 3-1 1-91 and 
filed 4-10-91 (Register 91, No. 18). 

§ 41 1 28. Testing Limitations. 

NOTE; Authority cited: Section 7516(e), Penal Code. Reference: Section 7516(e), 
Penal Code. 

History 

1 . New section filed 1 2-29-89 as an emergency; operative 1 2-29-89 (Register 90, 
No. 3). A Certificate of Compliance must be transmitted to OAL within 120 
days or emergency language will be repealed by operation of law on 4-30-90. 

2. Certificate of Compliance as to 12-29-89 order transmitted to OAL 4-27-90 
and disapproved 5-29-90. New section refiled 6-8-90 as an emergency; opera- 
tive 6-8-90 (Register 90, No. 3 1 ). A Certificate of Compliance must be trans- 
mitted to OAL by 10-9-90 or emergency language will be repealed the follow- 
ing day. 

3. Editorial correction of HISTORY 2. showing the correct transmittal date (Regis- 
ter 90, No. 50). 

4. Certificate of Compliance transmitted to OAL 10-9-90 and disapproved 
11-8-90. Emergency readoption filed 11-9-90; operative 11-9-90 (Register 
90, No. 50). A Certificate of Compliance must be transmitted to OAL by 
3-1 1-91 or emergency language will be repealed by operation of law on the fol- 
lowing day. 

5. Certificate of Compliance including repealer transmitted to OAL 3-1 1-91 and 
filed 4-10-91 (Register 91, No. 18). 

§ 41 1 29. Copies of Decision to Test. 

Note: Authority cited: Section 7512.5, Penal Code. Reference: Section 7512.5, 
Penal Code. 



History 

1 . New section filed 12-29-89 as an emergency; operative 12-29-89 (Register 90, 
No. 3). A Certificate of Compliance must be transmitted to OAL within 120 
days or emergency language will be repealed by operation of law on 4-30-90. 

2. Certificate of Compliance as to 12-29-89 order transmitted to OAL 4-27-90 
and disapproved 5-29-90. New section refiled 6-8-90 as an emergency; opera- 
tive 6-8-90 (Register 90, No. 31 ). A Certificate of Compliance must be trans- 
mitted to OAL by 10-9-90 or emergency language will be repealed the follow- 
ing day. 

3. Editorial conection of HISTORY 2. showing the correct transmittal date (Regis- 
ter 90, No. 50). 

4. Certificate of Compliance transmitted to OAL 10-9-90 and disappro\cd 
1 1-8-90. Emergency readoption filed 1 1-9-90; operative 1 1-9-90 (Register 
90, No. 50). A Certificate of Compliance must be transmitted to OAL by 
3-1 1-91 or emergency language will be repealed by operation of law on the fol- 
lowing day. 

5. Certificate of Comphance including repealer transmitted to OAL 3-1 1-91 and 
filed 4-10-91 (Register 91, No. 18). 



Article 3. Appeals Process 

§41130. Right to Appeal. 

When the chief medical officer makes a decision pursuant to Penal 
Code sections 7511 or 7512, a Department of Health Services Notice 
OA1913 (10/89) "Human Immunodeficiency Virus Testing in Correc- 
tional Facilities Notice of Right to Appeal" shall be provided to persons 
specified in either section 75 1 1 of 75 1 2 as entitled to receive a copy of 
the decision. Where testing is ordered pursuant to Penal Code section 
7512.5, Notice OA1913 (10/89) shall be provided to indicate that there 
is no right to appeal a testing decision rendered pursuant to Penal Code 
section 7512.5. Persons specified in section 7512.5 as entitled to receive 
a copy of the decision shall also receive a copy of the completed OA 1913 
(10/89) Notice. 

NOTE: Authority cited: Sections 7513, 7518 and 7550. Penal Code. Reference: 
Sections 7513 and 7550, Penal Code. 

History 

1. New section filed 12-29-89 as an emergency; operative 12-29-89 (Register 90, 
No. 3). A Certificate of Compliance must be transmitted to OAL within 120 
days or emergency language will be repealed by operation of law on 4-30-90. 

2. Certificate of Compliance as to 12-29-89 order transmitted to OAL 4-27-90 
and disapproved 5-29-90. New section refiled 6-8-90 as an emergency; opera- 
tive 6-8-90 (Register 90, No. 31). A Certificate of Compliance must be trans- 
mitted to OAL by 10-9-90 or emergency language will be repealed the follow- 
ing day. 

3. Editorial correction of HISTORY 2. showing the correct transmittal date (Regis- 
ter 90, No. 50). 

4. Certificate of Compliance transmitted to OAL 10-9-90 and disapproved 
1 1-8-90. Emergency readoption filed 11-9-90; operative 11-9-90 (Register 
90, No. 50). A Certificate of Compliance must be transmitted to OAL by 
3-1 1-9 1 or emergency language will be repealed by operation of law on the fol- 
lowing day. 

5. Certificate of Compliance including amendment transmitted to OAL 3-1 1-91 
and filed 4-10-91 (Register 91, No. 18). 
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HUMAN IMMUNODEFICIENCY VIRUS TESTING IN CORRECTIONAL FACILITIES 

NOTICE OF RIGHT TO APPEAL 



The information provided on this notice is pursuant to Title 8 
(commencing with Section 7500) of Part 3 of the Penal Code and 
provided by the Department of Health Services. 

The Chief Medical Officer has made a decision regarding a request 
for HIV testing which impacts you. This decision was made 
subsequent to the filing of a report pursuant to Penal Code 
Section 7510 or a request made pursuant to Penal Code Section 
7512. That decision is attached. 

If you disagree with this decision, you have the right to appeal 
this decision within three calendar days of receipt of the 
decision. You must submit your request for appeal on the "Report 
of Request for Appeal for HIV Testing", DHS 8457, which is 
attached. If you are a minor, your parent or guardian may 
request an appeal on your behalf. 

A three-member panel established pursuant to Penal Code Section 
7515 will hold a hearing to decide whether the Chief Medical 
Officer's decision was correct. You have a right to be 
represented at the hearing, and to call witnesses to testify. 

If no request for an appeal is filed, the Chief Medical Officer's 
decision is final. 

In the case where a chief medical officer orders HIV testing of 
an inmate because it is determined that clinical symptoms of AIDS 
or AIDS-related complex are present, the chief medical officer's 
decision shall not be eligible for appeal to the three-member 
panel. In such cases, the Chief Medical Officer's decision may 
be appealed to the Superior Court. 



ANY WILLFUL FALSE REPORTING IN CONJUNCTION WITH A REPORT OR A 
REQUEST FOR TESTING AND/OR ANY WILLFUL USE OR DISCLOSURE OF TEST 
RESULTS OR CONFIDENTIAL INFORMATION IN VIOLATION OF ANY OF THE 
PROVISIONS IN TITLE 8 (COMMENCING WITH SECTION 7500) OF PART 3 OF 
THE PENAL CODE IS A MISDEMEANOR. 



OA1913 (10/89) 
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§41131. Appeal. 

NOTE: Authority cited: Section 7516(c), Penal Code. Reference: Sections 7315(a) 
and 7516(c), Penal Code. 

History 

1 . New section filed 1 2-29-89 as an emergency; operative 1 2-29-89 (Register 90, 
No. 3). A Certificate of Compliance must be transmitted to OAL within 120 
days or emergency language will be repealed by operation of law on 4-30-90. 

2. Certificate of Compliance as to 12-29-89 order transmitted to OAL 4-27-90 
and disapproved 5-29-90. New section refiled 6-8-90 as an emergency; opera- 
tive 6-8-90 (Register 90. No. 31 ). A Certificate of Compliance must be trans- 
mitted to OAL by 1 0-9-90 or emergency language will be repealed the follow- 
ing day. 

3. Kditorial correction of HISTORY 2. showing the correct transmittal date (Regis- 
ter 90. No. 50). 

4. Certificate of Compliance transmitted to OAL 10-9-90 and disapproved 
1 1-8-90. Emergency readoption filed 1 1-9-90; operative 1 1-9-90 (Register 
90, No. 50). A Certificate of Compliance must be transmitted to OAL by 
3-11-91 or emergency language will be repealed by operation of law on the fol- 
lowing day. 

5. Certificate of Compliance including repealer transmitted to OAL 3-1 1-91 and 
filed 4-10-91 (Register 91, No. 18). 

§ 41 132. Rendering of an Appeal Decision. 

NOTE: Authority cited: Section 7516(d). Penal Code. Reference: Section 7516(d), 
Penal Code. 

History 

1 . New section filed 1 2-29-89 as an emergency; operative 1 2-29-89 (Register 90, 
No. 3). A Certificate of Compliance must be transmitted to OAL within 120 
days or emergency language will be repealed by operation of law on 4-30-90. 

2. Certificate of Compliance as to 12-29-89 order transmitted to OAL 4-27-90 
and disapproved 5-29-90. New section refiled 6-8-90 as an emergency; opera- 
tive 6-8-90 (Register 90, No. 31). A Certificate of Compliance must be trans- 
mitted to OAL by 1 0-9-90 or emergency language will be repealed the follow- 
ing day. 

3. Editorial correction of HISTORY 2. showing the correct transmittal date (Regis- 
ter 90, No. 50). 

4. Certificate of Compliance transmitted to OAL 10-9-90 and disapproved 
11-8-90. Emergency readoption filed 11-9-90; operative 11-9-90 (Register 
90, No. 50). A Certificate of Compliance must be transmitted to OAL by 
3-1 1-91 or emergency language will be repealed by operation of law on the fol- 
lowing day. 

5. Certificate of Compliance including repealer transmitted to OAL 3-1 1-91 and 
filed 4-10-91 (Register 91, No. 18). 

§ 41 1 33. Counseling Services to Be Provided. 

NOTE: Authority cited: Section 7514, Penal Code. Reference: Sections 7502(b), 
7503 and 7514, Penal Code. 

History 

1 . New section filed 1 2-29-89 as an emergency; operative 1 2-29-89 (Register 90, 
No. 3). A Certificate of Compliance must be transmitted to OAL within 120 
days or emergency language will be repealed by operation of law on 4-30-90. 

2. Certificate of Compliance as to 12-29-89 order transmitted to OAL 4-27-90 
and disapproved 5-29-90. New section refiled 6-8-90 as an emergency; opera- 
tive 6-8-90 (Register 90, No. 31 ). A Certificate of Compliance must be trans- 
mitted to OAL by 10-9-90 or emergency language will be repealed the follow- 
ing day. 

3. Editorial correction of HISTORY 2. showing the correct transmittal date (Regis- 
ter 90, No. 50). 

4. Certificate of Compliance transmitted to OAL 10-9-90 and disapproved 
11-8-90. Emergency readoption filed 11-9-90; operative 11-9-90 (Register 
90, No. 50). A Certificate of Compliance must be transmitted to OAL by 
3- 1 1-9 1 or emergency language will be repealed by operation of law on the fol- 
lowing day. 

5. Certificate of Compliance including repealer transmitted to OAL 3-1 1-91 and 
filed 4-10-91 (Register 91, No. 18). 



§ 41 1 34. Request for Appeal. 

(a) A request to appeal the chief medical officer's decision whether or 
not to test an inmate who is the subject of the report for HIV without con- 
sent shall be made by using the form, "Report of Request for Appeal for 
HIV Testing," (DHS 8457, October 1989). 

(b) If there is no request for appeal, or if the testing was conducted pur- 
suant to Penal Code section 7512.5 the chief medical officer's decision 
shall be final. Final decisions of the chief medical officer pursuant to sec- 
tion 7512.5 of the Penal Code, or of the appeals panel, may be appealed 
to the Superior Court 



NOTE: Authority cited: Section 7518, Penal Code and Chapter 1579, Section 4. 
Statutes of 1988. Reference: Sections 7515(a) and 7550, Penal Code. 

History 

1 . New section filed 12-29-89 as an emergency; operative 12-29-89 (Register 90, 
No. 3). A Certificate of Compliance must be transmitted to OAL within 120 
days or emergency language will be repealed by operation of law on 4-30-90. 

2. Certificate of Compliance as to 12-29-89 order transmitted to OAL 4-27-90 
and disapproved 5-29-90. New section refiled 6-8-90 as an emergency; opera- 
tive 6-8-90 (Register 90, No. 31). A Certificate of Compliance must be trans- 
mitted to OAL by 1 0-9-90 or emergency language will be repealed the follow- 
ing day. 

3. Editorial correction of HISTORY 2. showing the coirect transmittal date (Regis- 
ter 90, No. 50). 

4. Certificate of Compliance transmitted to OAL 10-9-90 and disapproved 
1 1-8-90. Emergency readoption filed 1 1-9-90; operative 1 1-9-90 (Register 
90, No. 50). A Certificate of Compliance must be transmitted to OAL by 
3-1 1 -9 1 or emergency language will be repealed by operation of law on the fol- 
lowing day. 

5. Certificate of Compliance including amendment transmitted to OAL 3-1 1-91 
and filed 4-10-91 (Register 91, No. 18). 

§41135. ineligible Appeals. 

NOTE: Authority cited: Section 7512.5, Penal Code. Reference: Section 7512.5, 
Penal Code. 

History 

1 . New section filed 1 2-29-89 as an emergency; operative 12-29-89 (Register 90, 
No. 3). A Certificate of Compliance must be transmitted to OAL within 120 
days or emergency language will be repealed by operation of law on 4-30-90. 

2. Certificate of Compliance as to 12-29-89 order transmitted to OAL 4-27-90 
and disapproved 5-29-90. New section refiled 6-8-90 as an emergency; opera- 
tive 6-8-90 (Register 90, No. 31). A Certificate of Compliance must be trans- 
mitted to OAL by 10-9-90 or emergency language will be repealed the follow- 
ing day. 

3. Editorial correction of HISTORY 2. showing the correct transmittal date (Regis- 
ter 90, No. 50). 

4. Certificate of Compliance transmitted to OAL 10-9-90 and disapproved 
11-8-90. Emergency readoption filed 11-9-90; operative 11-9-90 (Register 
90, No. 50). A Certificate of Compliance must be transmitted to OAL by 
3-1 1-9 1 or emergency language will be repealed by operation of law on the fol- 
lowing day. 

5. Certificate of Compliance including repealer transmitted to OAL 3-1 1-91 and 
filed 4-10-91 (Register 91, No. IS"). 

§ 41 136. State Representatives for Appeals Panel. 

NOTE; Authority cited: Section 7515(b)(3), Penal Code. Reference: Section 
7515(b)(3), Penal Code. 

History 

1 . New section filed 1 2-29-89 as an emergency; operative 1 2-29-89 (Register 90, 
No. 3). A Certificate of Compliance must be transmitted to OAL within 120 
days or emergency language will be repealed by operation of law on 4-30-90. 

2. Certificate of Compliance as to 12-29-89 order transmitted to OAL 4-27-90 
and disapproved 5-29-90. New section refiled 6-8-90 as an emergency; opera- 
tive 6-8-90 (Register 90, No. 31). A Certificate of Compliance must be trans- 
mitted to OAL by 10-9-90 or emergency language will be repealed the follow- 
ing day. 

3. Editorial correction of HISTORY 2. showing the correct transmittal date (Regis- 
ter 90, No. 50). 

4. Certificate of Compliance transmitted to OAL 10-9-90 and disapproved 
11-8-90. Emergency readoption filed 11-9-90: operative 11-9-90 (Register 
90, No. 50). A Certificate of Compliance must be transmitted to OAL by 
3-1 1-9 1 or emergency language will be repealed by operation of law on the fol- 
lowing day. 

5. Certificate of Compliance including repealer transmitted to OAL 3-1 1-91 and 
filed 4-10-91 (Register 91, No. 18). 

§ 41 137. Procedure for Physician Selection. 

The Department of Health Services will select physicians and sur- 
geons to serve on the appeals panel by utilizing the consultant services 
contract procedure specified in article 5 (commencing with section 
10355) of the Public Contract Code. 

NOTE: Authority cited: Sections 7515(b)(3) and 7518, Penal Code and Chapter 
1579, Section 4, Statutes of 1988. Reference: Section 7515(b)(3), Penal Code. 

History 

1 . New section filed 12-29-89 as an emergency; operative 1 2-29-89 (Register90, 
No. 3). A Certificate of Compliance must be transmitted to OAL within 120 
days or emergency language will be repealed by operation of law on 4-30-90. 

2. Certificate of Compliance as to 12-29-89 order U-ansmitted to OAL 4-27-90 
and disapproved 5-29-90. New section refiled 6-8-90 as an emergency; op- 
erative 6-8-90 (Register 90, No. 31). A Certificate of Comphance must be 
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transmitted to OAL by 10-9-90 or emergency language will be repealed the 
following day. 

3. Editorial correction of HISTORY 2. showing the conccl transmittal date (Regis- 
ter 90. No. 50). 

4. Certificate of Compliance transmitted to OAL 10-9-90 and disapproved 
1 1-8-90. Emergency readoption filed 1 1-9-90; operative 1 1-9-90 (Register 
90, No. 50). A Certificate of Compliance must be transmitted to OAL by 
3-1 1-91 or emergency language will be repealed by operation of law on the fol- 
lowing day. 

5. Certificate of Compliance including amendment of NOTE transmitted to OAL 
3-11-91 and filed 4-10-91 (Register 91, No. 18). 

§ 41138. Standards for Physician Participation. 

(a) The Department of Health Services shall compile a list of physi- 
cians selected for appointment to serve on a three member appeals paneL 
The physicians shall meet the following standards: 

( 1 ) Possession of a license to practice medicine in the State of Califor- 
nia. 

(2) Knowledge and experience in the care of HIV-related diseases, 
transmission and infection. 

(3 ) Not be on the staff of, or under contract with a state, county, or city 
correctional institution or with an employer of a law enforcement em- 
ployee. 

(4) Be immediately available upon notification by the Department of 
Health Services to serve for the specified contract term on any panel in 
any geographic area specified in his or her contract with the Department 
of Health Services. 

NOTE; Authority cited: Sections 7515(b)(3) and 7518, Penal Code and Chapter 
1579, Section 4, Statutes of 1988. Reference: Secfion 7515(b)(3), Penal Code. 

History 

1 . New section filed 1 2-29-89 as an emergency ; operative 1 2-29-89 (Register 90, 
No. 3). A Certificate of Compliance must be transmitted to OAL within 120 
days or emergency language will be repealed by operadon of law on 4-30-90. 

2. Certificate of Compliance as to 12-29-89 order transmitted to OAL 4-27-90 
and disapproved 5-29-90. New section refiled 6-8-90 as an emergency; opera- 
tive 6-8-90 (Register 90, No. 31). A Certificate of Compliance must be trans- 
mitted to OAL by 1 0-9-90 or emergency language will be repealed the follow- 
ing day. 

3. Editorial correction of HISTORY 2. showing the correct transmittal date (Regis- 
ter 90, No. 50). 

4. Certificate of Compliance transmitted to OAL 10-9-90 and disapproved 
11-8-90. Emergency readoption filed 11-9-90; operative 11-9-90 (Register 
90, No. 50). A Certificate of Comphance must be transmitted to OAL by 
3-1 1-91 oremergency language will be repealed by operadon of law on the fol- 
lowing day. 

5. Certificate of Compliance including amendment transmitted to OAL 3-1 1-91 
and filed 4-10-91 (Register 91, No. 18). 

§ 41 1 39. Administrative Procedures. 

A standard state contract shall be used to contract for the services pro- 
vided by physicians serving on the appeals panel. These services shall be 
reimbursed upon participation on an appeals panel. 
Note: Authority cited; Secdons 7515(b)(3) and 7518, Penal Code and Chapter 
1579, Secdon 4, Statutes of 1980. Reference: Secdon 7515(b)(3), Penal Code. 

History 

1 . New section filed 1 2-29-89 as an emergency; operative 1 2-29-89 (Register 90, 
No. 3). A Certificate of Compliance must be transmitted to OAL within 120 
days or emergency language will be repealed by operation oflaw on 4-30-90. 

2. Certificate of Compliance as to 12-29-89 order transmitted to OAL 4-27-90 
and disapproved 5-29-90. New section refiled 6-8-90 as an emergency; opera- 
dve 6-8-90 (Register 90, No. 31). A Certificate of Compliance must be d-ans- 
mitted to OAL by 10-9-90 or emergency language will be repealed the follow- 
ing day. 

3. Editorial correction of HISTORY 2. showing the correct transmittal date (Regis- 
ter 90, No. 50). 

4. Certificate of Compliance transmitted to OAL 10-9-90 and disapproved 
11-8-90. Emergency readopdon filed 11-9-90; operative 9-17-90 (Register 
90, No. 50). A Certificate of Compliance must be transmitted to OAL by 
3- 11-9 1 or emergency language will be repealed by operation of law on the fol- 
lowing day. 

5. Certificate of Comphance including amendment of NOTE transmitted to OAL 
3-11-91 and filed 4-10-91 (Register 91, No. 18). 

§ 41 1 40. Use of Guidelines. 

NOTE: Authority cited: Secdon 7518(a), Penal Code. Reference: Sections 7503 
and 7518(a), Penal Code. 



History 

1 . New section filed 1 2-29-89 as an emergency; operative 12-29-89 (Register 90. 
No. 3). A Certificate of Compliance must be transmitted to OAL within 120 
days or emergency language will be repealed by operation oflaw on 4-30-90. 

2. Certificate of Compliance as to 12-29-89 order transmitted to OAL 4-27-90 
and disapproved 5-29-90. New section refiled 6-8-90 as an emergency; opera- 
dve 6-8-90 (Register 90, No. 31). A Certificate of Compliance must be trans- 
mitted to OAL by 10-9-90 oremergency language will be repealed the follow- 
ing day. 

3. Editorial coiTcction of HISTORY 2. showing the cortect transmittal date (Regis- 
ter 90, No. 50). 

4. Certificate of Compliance transmitted to OAL 10-9-90 and disapproved 
11-8-90. Emergency readopdon filed 11-9-90; operative 11-9-90 (Register 
90, No. 50). A Certificate of Compliance must be transmitted to OAL by 
3-11-91 or emergency language will be repealed by operadon oflaw on the fol- 
lowing day. 

5. Certificate of Compliance including repealer transmitted to OAL 3-1 1-91 and 
filed 4-10-91 (Register 91, No. 18). 

§41141. Routes of HIV Transmission. 

NOTE: Authority cited: Section7518(a), Penal Code. Reference: Section 75 18(a), 
Penal Code. 

History 

1 . New section filed 12-29-89 as an emergency; operadve 12-29-89 (Register 90, 
No. 3). A Certificate of Compliance must be transmitted to OAL within 120 
days or emergency language will be repealed by operation of law on 4-30-90. 

2. Certificate of Compliance as to 12-29-89 order transmitted to OAL 4-27-90 
and disapproved 5-29-90. New section refiled 6-8-90 as an emergency; opera- 
dve 6-8-90 (Register 90, No. 31). A Certificate of Compliance must be trans- 
mitted to OAL by 10-9-90 or emergency language will be repealed the follow- 
ing day. 

3. Editorial cortecdon of HISTORY 2. showing the cortect transmittal date (Regis- 
ter 90, No. 50). 

4. Certificate of Compliance transmitted to OAL 10-9-90 and disapproved 
1 1-8-90. Emergency readoption filed 1 1-9-90; operadve 11-9-90 (Register 
90, No. 50). A Certificate of Compliance must be transinitted to OAL by 
3-1 1-9 1 or emergency language will be repealed by operadon oflaw on the fol- 
lowing day. 

5. Certificate of Compliance including repealer transmitted to OAL 3-1 1-91 and 
filed 4-10-91 (Register 91, No. 18). 

§ 41 1 42. Optimal Considerations for Testing. 

NOTE: Aufhority cited: Secdon 7518(a), Penal Code. Reference: Section 7518(a), 
Penal Code. 

History 

1 . New section filed 12-29-89 as an emergency; operadve 12-29-89 (Register 90, 
No. 3). A Certificate of Compliance must be transmitted to OAL within 120 
days or emergency language will be repealed by operation of law on 4-30-90. 

2. Certificate of Compliance as to 12-29-89 order transmitted to OAL 4-27-90 
and disapproved 5-29-90. New secdon refiled 6-8-90 as an emergency; opera- 
tive 6-8-90 (Register 90, No. 31). A Certificate of Compliance must be trans- 
mitted to OAL by 10-9-90 or emergency language will be repealed the follow- 
ing day. 

3. Editorial correction of HISTORY 2. showing the correct transmittal date (Regis- 
ter 90, No. 50). 

4. Certificate of Compliance transmitted to OAL 10-9-90 and disapproved 
1 1-8-90. Emergency readopdon filed 1 1-9-90; operative 1 1-9-90 (Register 
90, No. 50). A Certificate of Compliance must be transmitted to OAL by 
3-1 1-9 1 or emergency language will be repealed by operadon oflaw on the fol- 
lowing day. 

5. Certificate of Compliance including repealer transmitted to OAL 3-11-91 and 
filed 4-10-91 (Register 91, No. 18). 

§41143. Guidelines. 

Note: Authority cited: Section 7518(a), Penal Code. Reference: Secdons 7502(h) 
and 75 18(a), Penal Code. 

History 

1 . New section filed 1 2-29-89 as an emergency; operative 1 2-29-89 (Register 90, 
No.3). A Certificate of Compliance must be transmitted to OAL within 1 20 days 
or emergency language will be repealed by operation of law on 4-30-90. 

2. Certificate of Compliance as to 12-29-89 order transmitted to OAL 4-27-90 
and disapproved 5-29-90. New section refiled 6-8-90 as an emergency; opera- 
dve 6-8-90 (Register 90, No. 31). A Certificate of Compliance must be trans- 
mitted to OAL by 1 0-9-90 or emergency language will be repealed the follow- 
ing day. 

3. Editorial correction of HISTORY 2. showing the cortect transmittal date (Regis- 
ter 90, No. 50). 
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4. Certificate of Compliance transmitted to OAL 10-9-90 and disapproved 
1 1-8-90. Emergency readoption filedl 1-9-90; operative 1 1-9-90 (Register 
90, No. 30). A Certificate of Compliance must be transmitted to OAL by 
3- 11-91 or emergency language will be repealed by operation of law on the fol- 
lowing day. 

5. Certificate of Compliance includins repealer of section 41 143 transmitted to 
OAL 3-11-91 and filed 4-10-91(Register91, No. 18). 



Article 4. Testing Procedures 



§ 41 1 44. Phlebotomy Procedures. 

(a) The following venipuncture technique and specimen collection 
procedures shall be utilized in withdrawing blood: 

( 1 ) Proper hand-washing techniques before and after drawing blood 
shall be observed. 

(2) Gloves shall be worn at all times, including when cleaning up blood 
spills. 

(3) If non-gloved hands come into contact with blood, hands shall be 
immediately and thoroughly washed with soap and water. When hands 
are contaminated with blood, care shall be taken not to touch any other 
part of the body. 

(4) Blood spills shall be cleaned up promptly with a disinfectant solu- 
tion, including but not limited to, sodium hypochlorite (household 
bleach), 5.25% 1 : 10 dilution, or 70 per cent alcohol. These disinfectants 
shall be readily available. 

(5) A separation tube that provides a means of collecting and separat- 
ing blood in a closed evacuated glass tube shall be used where applicable. 

(6) The test subject shall be positioned so that if he or she faints, he or 
she will not fall. Use of a venipuncture chair is recommended. 

(7) 2-5 ml of blood shall be withdrawn for the HIV test. The needle 
shall be immediately disposed of in an appropriate container, as specified 
in subsection (b). 

(8) The tube of blood shall be immediately labeled with the number 
from the HIV laboratory form and the test subject verify the lab number. 

(b) Disposal of equipment shall be as follows: 

( 1 ) To prevent needle stick injuries, needles shall not be recapped, pur- 
posely bent or broken, removed from disposable syringes, or otherwise 
manipulated by hand. Needles shall be placed into puncture-resistant 
containers located as close as practical to the area in which they are used. 

(2) Used cotton swabs and other disposable equipment soiled with 
blood or other bodily fluids shall be placed in a covered container inside 
a red plastic bag. 

(3) Infectious and/or biohazardous waste shall be placed in a contain- 
er, treated and disposed of in accordance with chapter 30, commencing 
with section 66835, article 13 of division 4 of Title 22 California Code 
of Regulations. 

(4) Liners soiled with blood shall be promptly placed in an impervious 
bag which shall be labeled "Infectious Waste." in accordance with sec- 
tion 66840, division 4, Title 22, California Code of Regulations. 

(c) Needle stick injuries shall be dealt with as follows: 

(1) All injuries shall be immediately reported through channels to the 
immediate supervisor and communicable disease control personnel for 
appropriate evaluation. 

(2) It is recommended that personnel who have sustained a needle stick 
shall be tested for HIV antibody and hepatitis B immediately after expo- 
sure to establish baselines. Pre-test counseling and post-test counseling 
shall be provided by a physician, registered nurse, or other health profes- 
sionals who have knowledge of the transmission, prevention and etiolo- 
gy of HIV infection and AIDS. If sero-negative, a re-test shall be done 
after 6 weeks and on a periodic basis thereafter, (e.g., 3, 6, and 1 2 months 
following exposure) to determine if transmission has occurred. These 
follow-up tests shall be completed regardless of the results of the source 
patient because of the possibility the source patient is incubating the vi- 
rus. 

(3) Personnel shall be provided the opportunity to be treated with the 
hepatitis B vaccine for their protection. 



(d) Withdrawn blood specimens shall be handled as follows: 

(1) If refrigerated, the specimen shall remain at room temperature for 
30 minutes before refrigeration. 

(2) Specimens shall be refrigerated at 40 degrees fahrenheit for no 
longer than 1 week. 

(3) Specimens shall not be frozen. 

NOTE: Authority cited: Sections 7530(b) and 75 1 8. Penal Code and Chapter 1 579, 
Section 4, Statutes of 1 988. Reference: Sections 208. 25 1 50 and 25 1 57.3. Health 
and Safety Code; and Section 7530(b). Penal Code. 

History 

1 . New section filed 1 2-29-89 as an emergency; operative 1 2-29-89 ( Register 90. 
No. 3). A Certificate of Compliance must be transmitted to OAL within 120 
days or emergency language will be repealed by operation of law on 4-30-90. 

2. Certificate of Compliance as to 12-29-89 order transmitted to OAL 4-27-90 
and disapproved 5-29-90. New section refiled 6-8-90 as an emergency; opera- 
tive 6-8-90 (Register 90. No. 31 ). A Certificate of Compliance must be trans- 
mitted to OAL by 10-9-90 or emergency language will be repealed the follow- 
ing day. 

3. Editorial correcfion of HISTORY 2. showing the cortect transmittal date (Regis- 
ter 90. No. 50). 

4. Certificate of Compliance transmitted to OAL 10-9-90 and disapproved 
1 1-8-90. Emergency readopfion filed 1 1-9-90; operative 1 1-9-90 (Register 
90, No. 50). A Certificate of Compliance must be transmitted to OAL by 
3-1 1-91 or emergency language will be repealed by operation of law on the fol- 
lowing day. 

5. Certificate of Compliance including amendment transmitted to OAL on 
3-11-91 and filed 4-10-91 (Register 91, No. 18). 

§ 41145. Licensed Medical Laboratory. 

Blood specimens withdrawn pursuant to section 41 144 shall be trans- 
mitted to a licensed medical laboratory that has been approved by the 
State Department of Health Services, Laboratory Field Services. Medical 
laboratories shall be approved for conducting HIV testing pursuant to 
Title 8 (commencing with section 7500 of the Penal Code) in accordance 
with Title 17, section 1230, California Code of Regulations. 

NOTE: Authority cited: Sections 7530(b) and 7518. Penal Code and Chapter 1579, 
Section 4, Statutes of 1988. Reference: Section 7530(b), Penal Code. 

History 

1 . New section filed 12-29-89 as an emergency; operative 12-29-89 (Register 90, 
No. 3). A Certificate of Compliance must be transmitted to OAL within 120 
days or emergency language will be repealed by operation of law on 4-30-90. 

2. Certificate of Compliance as to 12-29-89 order transmitted to OAL 4-27-90 
and disapproved 5-29-90. New section refiled 6-8-90 as an emergency; opera- 
five 6-8-90 (Register 90, No. 31). A Certificate of Compliance must be trans- 
mitted to OAL by 1 0-9-90 or emergency language will be repealed the follow- 
ing day. 

3. Editorial correction of HISTORY 2. showing the correct transmittal date (Regis- 
ter 90, No. 50). 

4. Certificate of Compliance transmiued to OAL 10-9-90 and disapproved 
11-8-90. Emergency readopfion filed 11-9-90; operative 11-9-90 (Register 
90, No. 50). A Certificate of Compliance must be transmitted to OAL by 
3-1 1-91 or emergency language will be repealed by operation of law on the fol- 
lowing day. 

5. Certificate of Compliance including amendment of NOTE transmitted to OAL 
3-1 1-91 and filed 4-10-91 (Register 91, No. 18). 

§ 41 146. Transporting of Blood Specimens. 

(a) If specimens are to be hand delivered to a local laboratory, the in- 
structions for packaging and handling provided by that laboratory shall 
be followed. 

(b) Specimens to be mailed to a laboratory shall be transported accord- 
ing to the following procedures: 

(1) Mailing containers and instructions shall be obtained from the re- 
ceiving laboratory. 

(2) Each specimen tube shall be labeled with the test subject's individ- 
ual identification number which corresponds to the identification num- 
ber on the laboratory test slip, and the date collected. 

(3) The specimen tube shall be taped with waterproof tape. 

(4) The hibe containing the specimen shall be placed in a secondary 
leak-proof metal container with a biohazard label. 

(5) The completed lab slip shall be wrapped around the secondary met- 
al container, not around the specimen tube. 

(6) The secondary metal container shall be inserted into an outer (ter- 
tiary) cardboard mailer. 
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(7) The specimen shall be shipped by first class or express mail or other 
fast package delivery service. 

NOTE: Authority cited: Sections 7530(b) and 75 1 8, Penal Code and Chapter 1 579, 
Section 4, Statutes of 1988. Reference: Section 7530(b), Penal Code. 

History 

1 . New section filed 12-29-89 as an emergency; operative 1 2-29-89 (Register 90, 
No. 3). A Certificate of Compliance must be transmitted to OAL within 120 
days or emergency language will be repealed by operation of law on 4-30-90. 

2. Certificate of Compliance as to 12-29-89 order transmitted to OAL 4-27-90 
and disapproved 5-29-90. New section refiled 6-8-90 as an emergency; opera- 
tive 6-8-90 (Register 90, No. 31 ). A Certificate of Compliance must be trans- 
mitted to OAL by 1 0-9-90 or emergency language will be repealed the follow- 
ing day. 

3. Editorial correction of HISTORY 2. showing the con-ect transmittal date (Regis- 
ter 90, No. 50). 

4. Certificate of Compliance transmitted to OAL 10-9-90 and disapproved 
11-8-90. Emergency readoption filedl 1-9-90; operative 11-9-90 (Register 
90, No. 50). A Certificate of Compliance must be transmitted to OAL by 
3-1 1-9 1 or emergency language will be repealed by operation of law on the fol- 
lowing day. 

5. Certificate of Compliance including amendment of NOTE transmitted to OAL 
3-11-91 and filed 4-10-91 (RegisW 91, No. 18). 

§ 41 1 47. Laboratory Tests. 

(a) Laboratory tests to determine HIV infection shall be any FDA ap- 
proved HIV test which detects infection by the probable causative agent 
of AIDS. Laboratory tests shall include, but not be limited to, the en- 
zyme-linked immunosorbant assay (ELISA) using antigens derived 
from disrupted HIV. The ELISA kit instaictions shall be followed. Ini- 
tially reactive ELISA specimens shall be retested in accordance with the 
kit's instructions using the same specimen with the same manufacturer's 
kit. 

(b) Since falsely positive tests do occur, and the implications of a posi- 
tive test are serious, additional tests which are more specific, such as the 
Western Blot or the immunofluorescent assay (IFA), shall be conducted 
following repeatedly reactive ELISA results. Reactive test results by 
ELISA shall not be reported without conducting one of the supplemental 
tests, and confirming that the result is specific and truly positive. 
NOTE: Authority cited: Sections 7530(b) and 75 1 8, Penal Code and Chapter 1 579, 
Section 4, Statutes of 1988. Reference: Section 7530(b), Penal Code. 

History 

1 . New section filed 1 2-29-89 as an emergency; operative 1 2-29-89 (Register 90, 
No. 3). A Certificate of Compliance must be transmitted to OAL within 120 
days or emergency language will be repealed by operation of law on 4-30-90. 

2. Certificate of Compliance as to 12-29-89 order transmitted to OAL 4-27-90 
and disapproved 5-29-90. New section refiled 6-8-90 as an emergency; opera- 
dve 6-8-90 (Register 90, No. 3 1 ). A Certificate of Compliance must be trans- 
mitted to OAL by 10-9-90 or emergency language will be repealed the follow- 
ing day. 

3. Editorial correction of HISTORY 2. showine the correct transmittal date (Regis- 
ter 90, No. 50). 

4. Certificate of Compliance transmitted to OAL 1 0-9-90 and disapproved 
1 1-8-90. Emergency readopdon filed 1 1-9-90; operative 1 1-9-90 (Register 
90, No. 50). A Certificate of CompHance must be transmitted to OAL by 
3-1 1-91 or emergency language will be repealed by operation of law on the fol- 
lowing day. 

5. Certificate of Compliance including amendment transmitted to OAL 3-1 1-91 
and filed 4-10-91 (Register 91, No. 18). 



Article 5. Counseling 

§ 41 1 48. Provision of Counseling. 

The chief medical officer shall provide for, or make provision for, 
face-to-face counseling to a law enforcement employee filing a report 
to test an inmate, or to an inmate filing a request to test another inmate, 
or to any potential test subject at the time the initial report or request is 
filed, at the time when tests are ordered, and at the time when test results 
are provided to the employee, inmate, or test subject. Specific topics in 
this counseling shall cover, but not be limited to, information covered in 
the "Guidelines for Human Immunodeficiency Virus (HIV) Educa- 
tion,Information and Testing in Correctional Facilities," December 
1989, developed and distributed by the Department of Health Services, 



Office of AIDS. The provision of these guidelines are hereby incorpo- 
rated by reference. 

Note: Authority cited: Chapter 1579, Section 4, Statutes of 1988 and Sections 
7502(b) and 7518, Penal Code. Reference: Sections 7502(b) and 7514, Penal 
Code. 

History 
1 . Certificate of Compliance including renumbering and amendment of former 

section 41148 to section 41149, and new section 41148 transmitted to OAL 

3-11-91 and filed 4-10-91 (Register 91, No. 18). 

§ 41149. Pre-Test Counseling Guidelines. 

(a) The pre-test counseling session shall be delivered by the chief 
medical officer, or his or her designee, and shall include, but not be lim- 
ited to, a licensed physician or surgeon, registered nurse, or other health 
professional who has knowledge of the transmission, prevention, and 
etiology of HIV infection and AIDS. Any individual requiring counsel- 
ing as provided for in section 41 148 shall be given the opportunity to 
meet individually in private with the counselor to discuss personal ques- 
tions about the HIV antibody test and its implications. Any written edu- 
cation material may be used which enhances or reinforces issues and/or 
topics covered in the pre-test session. In no way shall this educational 
material take the place of face-to-face HIV education counseling ses- 
sion. 

(b) A counselor shall be available after the pre-test session to answer 
or provide additional information regarding the HIV antibody test. 

(c) The counselor shall deliver a minimum of twenty minutes of pre- 
test information. During the pre-test session the counselor(s) should pro- 
vide the client(s) with basic information about the HIV antibody test, in- 
terpretation of both positive and negative results and the possible 
consequences a test subject may confront by being identified as serologi- 
cally positive. Information about reducing the risks of HIV transmission 
and exposure shall also be provided to the test subject during the pre-test 
counseling session. Topics and/or information covered during the pre- 
test counseling session shall include, but not be limited to, topics covered 
in the "Guidelines for Human Immunodeficiency Virus (HIV) Educa- 
tion, Information, and Testing in Correctional Facilities," December 
1989, developed and distributed by the Department of Health Services, 
Office of AIDS. 

NOTE: Authority cited: Sections 7502(b) and 75 1 8, Penal Code and Chapter 1579, 
Section 4, Statutes of 1988. Reference: Sections 7502(b), 7503 and 7514, Penal 
Code. 

History 

1. New section filed 12-29-89 as an emergency; operative 12-29-89 (Register 90, 
No. 3). A Certificate of Compliance must be transmitted to OAL within 120 
days or emergency language will be repealed by operation of law on 4-30-90. 

2. Certificate of Compliance as to 12-29-89 order transmitted to OAL 4-27-90 
and disapproved 5-29-90. New section refiled 6-8-90 as an emergency; opera- 
tive 6-8-90 (Register 90, No. 31). A Certificate of Compliance must be trans- 
mitted to OAL by 10-9-90 or emergency language will be repealed the follow- 
ing day. 

3. Editorial coirection of HISTORY 2. showing the correct transmittal date (Regis- 
ter 90, No. 50). 

4. Certificate of Compliance transmitted to OAL 10-9-90 and disapproved 
11-8-90. Emergency readoption filed 1 1-9-90; operative 1 1-9-90 (Register 
90, No. 50). A Certificate of Compliance must be transmitted to OAL by 
3-1 1-91 or emergency language will be repealed by operation of law on the fol- 
lowing day. 

5. Certificate of Compliance including renumbering and amendment of former 
section 4 1 1 49 to section 41150 and renumbering and amendment of former sec- 
tion 41 148 to section 41 149. new section 41 148 transmitted to OAL 3-1 1-91 
and filed 4-10-91 (Register 91, No. 18). 

§ 41 1 50. Post-Test Counseling Guidelines. 

(a) The post-test counseling session shall be presented by the chief 
medical officer, or his or her designee, and shall include, but not be lim- 
ited to, a licensed physician or surgeon, registered nurse, or other health 
professional who has knowledge of the transmission, prevention, and 
etiology of HIV infection and AIDS. This session shall be provided in a 
private setting with the door closed to any individual requiring counsel- 
ing as provided for in section 41 148. If the inmate poses a threat to others, 
privacy should be provided to the extent possible. If a deputy must be 
present during the counseling session, confidentiality of the information 
discussed and inmates' responses shall be maintained. Before test results 
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are disclosed, the counselor shall confirm that the test results pertain to 
the corresponding test subject. 

(b) The counselor providing the post-test results and education shall 
be prepared to discuss the meaning of the reactive ELISA and the results 
of the supplemental test at the time the results are presented to the test 
subject. 

(c) The counselor shall deliver at least 1 5 minutes of post-test counsel- 
ing and information in person to those test subjects who tested nonreac- 
tive (negative) on the HIV antibody test. This information shall include 
appropriate information on the test result and reducing the risk of expo- 
sure to HIV. Topics and information covered shall include, but not be 
limited to, information covered in the "Guidelines for Human Immuno- 
deficiency Vims (HIV) Education, Information, and Testing in Correc- 
tional Facilities," December 1989, developed and distributed by the De- 
partment of Health Services, Office of AIDS. 

(d) The counselor shall deliver at least 30 minutes of post-test counsel- 
ing to those test subjects who repeatedly tested reactive (positive) on the 
HIV antibody test and positive on the supplemental confirmatory tests. 
The counselor shall also assess the test subject's reaction to the test result 
to determine if referral to mental health services is needed. The test sub- 
ject shall be reminded that a positive HIV antibody test result does not 
mean the test subject has AIDS; however, the importance of this result 
should not be minimized. 

(e) When ending the post-test counseling session, the counselor shall 
review the most salient points raised during the interview. These may in- 
clude the meaning of the test result, particular concerns, e.g., consider- 
ation of parenthood, telling others, etc., confidentiality of the test, risk re- 
duction behaviors and appropriate referral resources. 

NOTE: Authority cited: Sections 7502(b) and 75 1 8, Penal Code and Chapter 1 579, 
Section 4. Statutes of 1988. Reference: Sections 7502(b), 7503 and 7514, Penal 
Code. 

History 

1 . New section filed 1 2-29-89 as an emergency; operative 1 2-29-89 (Register 90, 
No. 3). A Certificate of Compliance must be transmitted to OAL within 120 
days or emergency language will be repealed by operation of law on 4-30-90. 

2. Certificate of Compliance as to 12-29-89 order transmitted to OAL 4-27-90 
and disapproved 5-29-90. New section refiled 6-8-90 as an emergency; opera- 
tive 6-8-90 (Register 90, No. 31). A Certificate of Compliance must be trans- 
mitted to OAL by 10-9-90 or emergency language will be repealed the follow- 
ing day. 

3 . Editorial correction of HISTORY 2 . showing the correct transmittal date (Regis- 
ter 90, No. 50). 

4. Certificate of Compliance transmitted to OAL 10-9-90 and disapproved 
11-8-90. Emergency readoption filed 1 1-9-90; operative 1 1-9-90 (Register 
90, No. 50). A Certificate of Compliance must be transmitted to OAL by 
3- 11-91 or emergency language will be repealed by operation of law on the fol- 
lowing day. 

5. Certificate of Compliance including renumbering and amendment of former 
section 41 149 to section 41 150 transmitted to OAL 3-1 1-91 and filed 4-10-91 
(Register 91, No. 18). 



Chapter 9. Tuberculosis Examination 



Article 1. Application 



History 

1. New Chapter 9 (Articles 1-7, Sections 41301-41329, not consecutive) filed 
3- 11 -82; effective thirtieth day thereafter (Register 82, No. 1 1 ). 

Article 2. Definitions 

§41303. First Admission. 

"First Admission" means a pupil's first enrollment in a given public 
or private elementary or secondary school, child care center, day nursery, 
nursery school or development center. 

NOTE: Authority cited: Sections 208 and 3409, Health and Safety Code. Refer- 
ence: Section 3402, Health and Safety Code. 

§ 41 305. Approved Skin Test. 

(a) "Approved skin test" means any of the following: 

( 1 ) Standard skin test known as the Mantoux test in which the test ma- 
terial is 0.1 ml of Purified Protein Derivative (PPD) containing five Tu- 
berculin Units (TU). 

(2) Multiple-puncture test in which the lest material on the tines is 
PPD. 

NOTE: Authority cited: Sections 208 and 3409, Health and Safety Code. Refer- 
ence: Secdon 3403, Health and Safety Code. 

Article 3. Tuberculosis Examination 

§ 41307. Approved Skin Test. 

Only an approved skin test shall be administered to a person who is re- 
quired to undergo a tuberculosis examination as provided in Section 
41301. 

NOTE: Authority cited: Sections 208 and 3409, Health and Safety Code. Refer- 
ence: Section 3403, Health and Safety Code. 

§ 41309. Reading and Recording a Reaction to an 
Approved Skin Test. 

(a) When the standard skin test is administered to a person, the reaction 
to the test shall be read by a physician or his/her designee between 48 and 
72 hours after administration of the test. The reaction shall be recorded 
in millimeters of greatest induration. 

(b) When the multiple-puncture test is administered to a person, the 
reaction to the test shall ordinarily be read between 48 and 72 hours after 
administration of the test. Readings up to seven days after administration 
are permissible in some multiple-puncture tests. Manufacturer's recom- 
mendations should be followed. A person who has any kind of reaction 
other than vesicular shall be retested with the standard skin test. 

NOTE: Authority cited: Sections 208 and 3409, Health and Safety Code. Refer- 
ence: Section 3403, Health and Safety Code. 

§41311. Chest X-Ray. 

Each person who has a significant reaction to an approved skin test or 
multiple-puncture test shall have a diagnostic chest X-ray taken as soon 
as practicable but no later than 20 days after the reading of a significant 
reaction. 

NOTE: Authority cited: Sections 208 and 3409, Health and Safety Code. Refer- 
ence: Section 3403, Health and Safety Code. 

Article 4. Admission to School 



§41301. Application. 

Chapter 9 shall apply wherever the local health officer determines that 
persons seeking first admission to any private or public elementary or 
secondary school, child care center, day nursery , nursery school or devel- 
opment center are reasonably suspected of having tuberculosis and fur- 
ther determines that the examination of such persons for tuberculosis is 
necessary for the preservation and protection of the public health. 

The local health officer may make such determination based on epide- 
miological findings in a given area in his or her jurisdiction. 
NOTE: Authority cited: Sections 208 and 3409, Health and Safety Code. Refer- 
ence: Sections 3400(a) and 3402(a), Health and Safety Code. 



§ 41313. Unconditional Admission. 

A pupil who has undergone the required tuberculosis examination and 
can produce a certificate that he or she is free of communicable tubercu- 
losis shall be admitted without conditions to school. 
NOTE; Authority cited: Sections 208 and 3409, Health and Safety Code. Refer- 
ence: Section 3402(b), Health and Safety Code. 

§ 41 31 5. Conditional Admission. 

(a) A pupil who has not undergone the required tuberculosis examina- 
tion may be admitted on condition that he or she receives an approved 
skin test within 10 school days after admission. 

(b) A pupil who has received an approved skin test and who has been 
found to have a significant reaction but who has not obtained his or her 
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chest X-ray may be admitted on condition that he or she receives a chest 
X-ray within 20 school days after admission. 

NOTE: Authority cited: Sections 208 and 3409, Health and Safety Code. Refer- 
ence: Section 3404, Health and Safety Code. 

§ 41 31 7. Prior Examination. 

If the pupil presents written evidence that within one year prior to ad- 
mission to a school the pupil had undergone a tuberculosis examination, 
the local health officer may determine the need and procedures for further 
examination of the pupil. 

NOTti: Authority cited: Sections 208 and 3409, Health and Safety Code. Refer- 
ence: Section 3402. Health and Safety Code. 

§41319. Exemption. 

A pupil who at the time of first admission is undergoing or has already 
undergone preventive treatment for tuberculosis infection or treatment 
for tuberculosis disease may be exempt from the above admission re- 
quirements at the discretion of the local health officer. 
NOTE: Authority cited: Sections 208 and 3409, Health and Safety Code. Refer- 
ence: Section 3409, Health and Safety Code. 

Article 5. Records 

§ 41 321 . Records As Evidence of Tuberculosis 
Examination. 

(a) A certificate, signed by a physician or his/her designee, shall be 



given to the person tested or to his or her parent or guardian by the physi- 
cian or by the agency performing the tuberculosis examination which 
shall contain the following information: 

(1) Name of the person. 

(2) Birthdate. 

(3) Type of skin test administered. 

(4) Date of administration of the test. 

(5) Date of reading of the test and the test reaction. 

(6) Date of the chest X-ray, where required. 

(7) A statement that the pupil is free of communicable tuberculosis. 

(8) Name of the physician or agency administering the examination. 

(b) The certificate shall be shown by the parent, the guardian or the pu- 
pil examined to the governing authority at the time of the pupil's first ad- 
mission. 

NOTE: Authority cited: Sections 208 and 3409, Health and Safety Code. Refer- 
ence: Section 3407, Health and Safety Code 

§ 41323. School Tuberculosis Examination Record. 

(a) The governing authority of each school, where such examination 
is required, shall record each pupil's tuberculosis examination on the 
California School Immunization Record or other suitable health record 
which shall be part of the mandatory permanent pupil record as defined 
in Section 430 of Title 5, California Administrative Code. 
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(b) The immunization record and tlie record of results of tlie tuberculo- 
sis examination shall be transferred with the mandatory permanent pupil 
record. 

NoTi;; Authority cited: Sections 208 and 3409, Health and Safety Code. Refer- 
ence: Section 3400(d), Health and Safety Code. 



Article 6. Reporting 



§ 41325. Report on the Tuberculosis Examination Status 
of New Entrants. 

(a) The governing authority of each school shall file a report with the 
county health department on the results of tuberculosis examinations for 
all new entrants required to undergo such examinations as determined by 
the health officer. 

(b) The annual report shall contain at least the following information 
on new entrants: 

( 1 ) Total enrollment as of date of report. 

(2) Number of new entrants admitted unconditionally, having fulfilled 
the tuberculosis examination requirements. 

(3) Number of new entrants who are exempt for personal beliefs. 

(4) Number of new entrants admitted conditionally. 

NOTE: Authority cited: Sections 208 and 3409, Health and Safety Code. Refer- 
ence: Section 3400(d), Health and Safety Code. 

Article 7. Exclusion from School 

§ 41327. Conditions for First Admission Not Fulfilled. 

Any pupil admitted conditionally who fails to obtain the required tu- 
berculosis examination within the time periods specified in Section 
41315 shall be excluded from school, unless the pupil is exempt for per- 
sonal beliefs, until the pupil provides written evidence that he or she has 
received the required tuberculosis examination. 

NOTE: Authority cited: Sections 208 and 3409, Health and Safety Code. Refer- 
ence: Section 3404(b), Health and Safety Code. 

§ 41 329. Pupil Not Tested. 

A pupil who has not been examined for tuberculosis as required by this 
chapter who may have tuberculosis, or who may have been exposed, 
shall be reported by the governing authority immediately by telephone 
to the local health officer. The local health officer may require the exclu- 
sion of the pupil from school until certified to be free of communicable 
tuberculosis. 

NOTE: Authority cited: Sections 208 and 3409, Health and Safety Code. Refer- 
ence: Sections 3404(b) and 3406, Health and Safety Code. 

Subdivision 7. California Children's 
Services 



Chapter 1. Definitions 

§41508. Abnormal. 

"Abnormal" means contrary to the usual structure, position, condition, 
behavior, or rule. 

NOTE: Authority cited: Section 100275, Health and Safety Code. Reference: Sec- 
tions 123830 and 123835, Health and Safety Code. 

History 

1 . New section filed 5-6-99 as an emergency; operative 5-6-99 (Register 99, No. 
19). A Certificate of Compliance must be transmitted to OAL by 9-3-99 or 
emergency language will be repealed by operation of law on the following day. 

2. New section refilcd 9-7-99 as an emergency; operative 9-7-99 (Register 99, 
No. 37). A Certificate of Compliance must be transmitted to OAL by 1-5-2000 
or emergency language will be repealed by operation of law on the following 
day. 

3. New section refiled 12-23-99 as an emergency; operative 12-23-99 (Register 
99, No. 52). A Certificate of Compliance must be transmitted to OAL by 
4-21-2000 or emergency language will be repealed by operation of law on the 
following day. 



4. New section refiled 4-18-2000 as an emergency; operative 4-18-2000 (Regis- 
ter 2000, No. 16). A Certificate of Compliance must be transmitted to OAL by 
8-16-2000 or emergency language will he repealed by operation of law on the 
following day. 

5. Certificate of Compliance as to 4- 18-2000 order, including amendment of sub- 
division heading, transinitted to OAL 5-24-2000 and filed 7-7-2000 (Register 
2000, No. 27). 

§41509. Benign Neoplasm. 

"Benign neoplasm" means an abnormal growth of tissue in a body 
part, organ, or skin which does both of the following: 

(a) Remains confined within the capsule or boundary of the specific 
body part, organ or skin; and 

(b) Does not seed to other noncontiguous areas of the body. 

NOTE: Authority cited: Section 100275. Health and Safety Code. Reference: Sec- 
tions 123830 and 123835, Health and Safely Code. 

History 

1 . New section filed 5-6-99 as an emergency; operative 5-6-99 (Register 99, No. 
19). A Certificate of Compliance must be transmitted to OAL by 9-3-99 or 
emergency language will be repealed by operation of law on the following day. 

2. New section refiled 9-7-99 as an emergency; operative 9-7-99 (Register 99, 
No. 37). A Certificate of Compliance must be transmitted to OAL by 1-5-2000 
or emergency language will be repealed by operation of law on the following 
day. 

3. New section refiled 12-23-99 as an emergency; operative 12-23-99 (Register 
99, No. 52). A Certificate of Compliance must be transmitted to OAL by 
4-21-2000 or emergency language will be repealed by operation of law on the 
following day. 

4. New section refiled 4-1 8-2000 as an emergency; operative 4-1 8-2000 ( Regis- 
ter 2000, No. 16). A Certificate of Compliance must be transmitted to OAL by 
8-16-2000 or emergency language will be repealed by operation of law on the 
following day. 

5. Certificate of Compliance as to 4-1 8-2000 order, including amendment of sec- 
tion, transmitted to OAL 5-24-2000 and filed 7-7-2000 (Register 2000, No. 
27). 

§ 41 51 0. California Children's Services (CCS). 

"California Children's Services" is a State and County program pro- 
viding medically necessary benefits as defined in secfion 41518 to per- 
sons under 21 years of age with physically handicapping conditions who 
meet medical, financial, and residential eligibility requirements for the 
CCS program. California Children's Services is abbreviated as "CCS." 
NOTE: Authority cited: Sections 208 and 249, Health and Safety Code. Reference: 
Sections 250.5, 250.6, 251.5, 254 and 255, Health and Safety Code. 

History 

1. New section filed 12-31-90; operative 1-30-91 (Register 91, No. 8). 

2. Change without regulatory effect filed 1-24-91 pursuant to section 100, title 1, 
California Code of Regulations; operative 1-30-91 (Register 91, No. 8). 

§ 41 51 0.2. CCS-Approved Facility. 

NOTE: Authority cited: Section 100275, Health and Safety Code. Reference: Sec- 
tions 123830 and 123835, Health and Safety Code. 

History 

1 . New section filed 5-6-99 as an emergency; operative 5-6-99 (Register 99, No. 
19). A Certificate of Compliance must be transmitted to OAL by 9-3-99 or 
emergency language will be repealed by operation of law on the following day. 

2. Repealed by operafion of Government Code section 1 1346.1(g) (Register 99, 
No. 37). 

§ 41 51 0.4. CCS-Approved Special Care Center. 

NOTE: Authority cited: Section 100275. Health and Safety Code. Reference: Sec- 
tions 123830 and 123835, Health and Safety Code. 

History 

1 . New section filed 5-6-99 as an emergency; operative 5-6-99 (Register 99, No. 
19). A Certificate of Compliance must be transmitted to OAL by 9-3-99 or 
emergency language will be repealed by operafion of law on the following day. 

2. Repealed by operation of Government Code section 1 1346.1(g) (Register 99, 
No. 37). 

§41511. CCS Physician. 

"CCS physician" means a physician who has been certified by an 
American Board of Medical Specialties, or whose eligibility for such cer- 
tification is contingent upon passing the certificaUon cxaminafion, and 
who provides services to CCS clients. 

NOTE: Authority cited: Sections 208 and 249. Health and Safety Code Reference: 
Secfions 255.5, 259 and 262, Health and Safety Code. 

History 
1. New section filed 12-31-90; operative 1-30-91 (Register 91, No. 8). 
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§41512. Client. 

(a) "Client" means a person under 21 years of age who has been ap- 
proved lor California Children's Services program benefits. 
NOTf-;: Authority cited: Section 208 and 249, Health and Safety Code. Reference: 
Section 250.5. Health and Safety Code. 

History 
1. New section filed 12-31-90; operative 1-30-91 (Register 91, No. 8). 

§41514. Department. 

(a) "Department" means the California Department of Health Ser- 
vices. 

NOTi;: Authority cited: Sections 208 and 249, Health and Safety Code. Reference: 
Sections 249 and 252, Health and Safety Code. 

History 
1. New section filed 12-31-90; operative 1-30-91 (Register 91, No. 8). 

§41515. Director. 

(a) "Director" means the Director of the California Department of 

Health Services. 

NOTE: Authority cited: Sections 208 and 249, Health and Safety Code. Reference: 
Section 252, Health and Safety Code. 

History 

1. New section filed 12-31-90; operative 1-30-91 (Register 91, No. 8). 

§41515.1. Disability. 

"Disability" means a limitation of a body function which includes both 
of the following: 

(a) Compromises the ability to perform the usual and customary activi- 
ties thai a child of comparable age would be expected to perform; and 

(b) Can be identified or quantified by a medical examination and stan- 
dard tests for that body function. 

NOTE: Authority cited: Section 100275, Health and Safety Code. Reference: Sec- 
tions 123830 and 123835. Health and Safety Code. 

History 

1 . New section filed 5-6-99 as an emergency; operative 5-6-99 (Register 99, No. 
19). A Certificate of Compliance must be transmitted to OAL by 9-3-99 or 
emergency language will be repealed by operation of law on the following day. 

2. New section refiled 9-7-99 as an emergency; operative 9-7-99 (Register 99, 
No. 37). A Certificate of Compliance must be transmitted to OAL by 1-5-2000 
or emergency language will be repealed by operation of law on the following 
day. 

3. New section refiled 12-23-99 as an emergency; operative 12-23-99 (Register 
99, No. 52). A Certificate of Compliance must be transmitted to OAL by 
4-21-2000 or emergency language will be repealed by operation of law on the 
following day. 

4. New section refiled 4-1 8-2000 as an emergency; operative 4-18-2000 (Regis- 
ter 2000, No. 16). A Certificate of Compliance must be transmitted to OAL by 
8-16-2000 or emergency language will be repealed by operation of law on the 
following day. 

5. Certificate of Compliance as to 4-1 8-2000 order, including amendment of sec- 
tion, transmitted to OAL 5-24-2000 and filed 7-7-2000 (Register 2000, No. 

27). 

§41515.2. Disfiguring. 

"Disfiguring" means a marring of form, appearance, or character. 
NOTE: Authority cited: Secfion 100275, Health and Safety Code. Reference: Sec- 
nons 123830 and 123835, Health and Safety Code. 

History 

1 . New section filed 5-6-99 as an emergency; operative 5-6-99 (Register 99, No. 
19). A Certificate of Compliance must be transmitted to OAL by 9-3-99 or 
emergency language will be repealed by operation of law on the following day. 

2. New section refiled 9-7-99 as an emergency; operative 9-7-99 (Register 99, 
No. 37). A Certificate of Compliance must be transmitted to OAL by 1-5-2000 
or emergency language will be repealed by operation of law on the following 
day. 

3. New section refiled 12-23-99 as an emergency; operative 12-23-99 (Register 
99, No. 52). A Certificate of Compliance must be transmitted to OAL by 
4-21-2000 or emergency language will be repealed by operation of law on the 
following day. 

4. New section refiled 4-1 8-2000 as an emergency; operative 4-1 8-2000 (Regis- 
ter 2000, No. 16). A Certificate of Compliance must be transmitted to OAL by 
8-16-2000 or emergency language will be repealed by operation of law on the 
following day. 

5. Certificate of Compliance as to 4-18-2000 order transmitted to OAL 
5-24-2000 and filed 7-7-2000 (Register 2000, No. 27). 



§41516. Expert Physician. 

(a) "Expert physician" means a physician and surgeon who is certified 
as a specialist by the American Board of Medical Specialists and has a 
faculty appointment at an accredited medical school. 
NOTE: Authority cited: Sections 208 and 249, Health and Safety Code. Reference: 
Section 252, Health and Safety Code. 

History 
1. New secfion filed 12-31-90; operative 1-30-91 (Register 91. No. 8). 

§ 41 51 6.1 . Full Medi-Cal Benefits. 

"Full Medi-Cal benefits" means the CCS client as defined under Sec- 
tion 4 1 5 1 2 or applicant is eligible for the full range of Medi-Cal benefits 
without a share of cost. 

NOTE: Authority cited: Sections 208. 249 and 274. Health and Safety Code. Refer- 
ence: Secfions 255. 257. 260 and 274. Health and Safety Code. 

History 

1 . New section filed 1-7-92 as an emergency; operative 1-7-92 (Register 92. No. 
13). A Certificate of Compliance must be transmitted to OAL 5-5-92 or emer- 
gency language will be repealed by operation of law on the following day. 

2. Certificate of Compliance as to 1-7-92 order includina amendment of section 
transmitted to OAL 5-6-92 and filed 6-17-92 (Register 92, No. 25). 

§41516.3. Function. 

"Function" means the specific activity performed to carry out the pur- 
pose of an organ or part of the body. 

NOTE: Authority cited: Section 100275, Health and Safety Code. Reference: Sec- 
fions 123830 and 123835, Health and Safety Code. 

History 

1 . New section filed 5-6-99 as an emergency; operative 5-6-99 (Register 99, No. 
19). A Certificate of Compliance must be transmitted to OAL by 9-3-99 or 
emergency language will be repealed by operation of law on the following day. 

2. New section refiled 9-7-99 as an emergency; operadve 9-7-99 (Register 99, 
No. 37). A Certificate of Compliance must be transmitted to OAL by 1-5-2000 
or emergency language will be repealed by operation of law on the following 
day. 

3. New secfion refiled 12-23-99 as an emergency; operative 12-23-99 (Register 
99, No. 52). A Certificate of Compliance must be transmitted to OAL by 
4-2 1-2000 or emergency language will be repealed by operation of law on the 
following day. 

4. New section refiled 4-18-2000 as an emergency; operative 4-18-2000 (Regis- 
ter 2000, No. 16). A Cerfificate of Compliance must be transmitted to OAL by 
8-16-2000 or emergency language will be repealed by operation of law on the 
following day. 

5. Certificate of Compliance as to 4-18-2000 order transmitted to OAL 
5-24-2000 and filed 7-7-2000 (Register 2000, No. 27). 

§ 41 51 7. Hearing Officer. 

(a) "Hearing Officer" means a person designated by the Director to 
conduct state hearings. 

NOTE: Authority cited: Sections 208 and 249. Heahh and Safety Code. Reference: 
Secfion 252, Health and Safety Code. 

History 
1. New secfion filed 12-31-90; operafive 1-30-91 (Register 91, No. 8). 

§ 41 51 7.3. Life Threatening. 

"Life threatening" means an injury or illness that could lead to death. 
NOTE; Authority cited: Section 100275, Health and Safety Code. Reference: Sec- 
fions 123830 and 123835, Health and Safety Code. 

History 

1 . New section filed 5-6-99 as an emergency; operafive 5-6-99 (Register 99, No. 
19). A Certificate of Compliance must be transmitted to OAL by 9-3-99 or 
emergency language will be repealed by operation of law on the following day. 

2. New section refiled 9-7-99 as an emergency; operafive 9-7-99 (Register 99, 
No. 37). A Certificate of Compliance must be transmitted to OAL by 1-5-2000 
or emergency language will be repealed by operation of law on the following 
day. 

3. New secfion refiled 12-23-99 as an emergency; operative 12-23-99 (Register 
99, No. 52). A Certificate of Compliance must be transmitted to OAL by 
4-2 1-2000 or emergency language will be repealed by operation of law on the 
following day. 

4. New secfion refiled 4-1 8-2000 as an emergency; operafive 4-1 8-2000 (Regis- 
ter 2000, No. 16). A Certificate of Compliance must be transmitted to OAL by 
8-16-2000 or emergency language will be repealed by operation of law on the 
following day. 

5. Certificate of Compliance as to 4-18-2000 order transmitted to OAL 
5-24-2000 and filed 7-7-2000 (Register 2000, No. 27). 
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§ 41 51 7.5. Malignant Neoplasm. 

"Malignant neoplasm" means a mass or growth in a body part, organ, 
or skin which does all of the following: 

(a) Is made up of abnormal cells as determined by histological exami- 
nation; 

(b) Rapidly expands and grows; 

(c) Invades other adjacent body parts or organs; and 

(d) Invades other distant, noncontiguous body parts, or organs. 

NOTE: Authority cited: Section 100275, Health and Safety Code. Reference: Sec- 
tions 123830 and 123835, Health and Safety Code. 

History 

1 . New section filed 5-6-99 as an emergency; operative 5-6-99 (Register 99, No. 
19). A Certificate of Compliance must be transmitted to OAL by 9-3-99 or 
emergency language will be repealed by operation of law on the following day. 

2. New section refiled 9-7-99 as an emergency; operative 9-7-99 (Register 99, 
No. 37). A Certificate of Compliance must be transmitted to OAL by 1-5-2000 
or emergency language will be repealed by operation of law on the following 
day. 

3. New section refiled 12-23-99 as an emergency; operative 12-23-99 (Register 
99, No. 52). A Certificate of Compliance must be transmitted to OAL by 
4-2 1-2000 or emergency language will be repealed by operation of law on the 
following day. 

4. New section refiled 4-1 8-2000 as an emergency; operative 4-1 8-2000 (Regis- 
ter 2000, No. 16). A Certificate of Compliance must be transmitted to OAL by 
8-16-2000 or emergency language will be repealed by operation of law on the 
following day. 

5. Certificate of Compliance as to 4-1 8-2000 order, including amendment of sec- 
tion, transmitted to OAL 5-24-2000 and filed 7-7-2000 (Register 2000, No. 
27). 

§41517.7. Medical Therapy Program. 

"Medical Therapy Program" means the specific component of the Cal- 
ifornia Children's Services program located in public schools that pro- 
vides physical therapy, occupational therapy, and physician consulta- 
tions to children with specifically defined eligible medical conditions. 
NOTE: Authority cited: Section 100275, Health and Safety Code. Reference: Sec- 
tions 123830, 123835 and 123950, Health and Safety Code. 

History 

1 . New section filed 5-6-99 as an emergency; operative 5-6-99 (Register 99, No. 
19). A Certificate of Compliance must be transmitted to OAL by 9-3-99 or 
emergency language will be repealed by operation of law on the following day. 

2. New section refiled 9-7-99 as an emergency; operative 9-7-99 (Register 99, 
No. 37). A Certificate of Compliance must be transmitted to OAL by 1-5-2000 
or emergency language will be repealed by operation of law on the following 
day. 

3. New section refiled 12-23-99 as an emergency; operative 12-23-99 (Register 
99, No. 52). A Certificate of Comphance must be transmitted to OAL by 
4-21-2000 or emergency language will be repealed by operation of law on the 
following day. 

4. New secdon refiled 4-1 8-2000 as an emergency; operative 4-18-2000 (Regis- 
ter 2000, No. 16). A Certificate of Compliance must be transmitted to OAL by 
8-16-2000 or emergency language will be repealed by operation of law on the 
following day. 

5. Certificate of Compliance as to 4-18-2000 order transmitted to OAL 
5-24-2000 and filed 7-7-2000 (Register 2000, No. 27). 

§ 41518. Medically Necessary Benefits. 

(a) "Medically necessary benefits" are those services, equipment, 
tests, and drugs which are required to meet the medical needs of the cli- 
ent's CCS-eligible medical condition as prescribed, ordered, or re- 
quested by a CCS physician and which are approved within the scope of 
benefits provided by the CCS program. 

Note: Authority cited: Sections 208 and 249, Heakh and Safety Code. Reference: 
Sections 251, 251.5 and 262, Health and Safety Code. 

History 
1. New section filed 12-31-90; operative 1-30-91 (Register 91, No. 8). 

§ 41 51 8.2. Mental Disorder. 

"Mental disorder" means abnormal functioning of the mind mani- 
fested by difficulty or disorganization of thinking, inappropriate emo- 
tional response and instability, difficulty in expression and communica- 
tion, and lack of self control resulting in abnormal behavior, or severe 
problems in relationships with other people. 

Note: Authority cited: Section 100275, Health and Safety Code. Reference: Sec- 
tions 123830 and 123835, Health and Safety Code. 



History 

1 . New secfion filed 5-6-99 as an emergency; operative 5-6-99 (Register 99, No. 
19). A Certificate of Compliance must be transmitted to OAL by 9-3-99 or 
emergency language will be repealed by operation of law on the following day. 

2. New section refiled 9-7-99 as an emergency; operative 9-7-99 (Register 99, 
No. 37). A Certificate of Compliance must be transinitted to OAL by i -5-2000 
or emergency language will be repealed by operation of law on the following 
day. 

3. New section refiled 12-23-99 as an emergency; operative 12-23-99 (Register 
99, No. 52). A Certificate of Compliance must be transmitted to OAL by 
4-21-2000 or emergency language will be repealed by operation of law on the 
following day. 

4. New secfion refiled 4-1 8-2000 as an emergency; operative 4-1 8-2000 (Regis- 
ter 2000, No. 16). A Certificate of Compliance must be transmitted to OAL by 
8-16-2000 or emergency language will be repealed by operation of law on the 
following day. 

5. Certificate of Compliance as to 4-18-2000 order transmitted to OAL 
5-24-2000 and filed 7-7-2000 (Register 2000, No. 27). 

§ 41 51 8.3. Mental Retardation. 

"Mental retardation" means a disability with limitation of a person's 

thinking, memory, and reasoning ability, as determined by standardized 

psychological testing. 

Note: Authority cited: Secdon 100275, Health and Safety Code. Reference: Sec- 
dons 123830 and 123835, Health and Safety Code. 

History 

1 . New secdon filed 5-6-99 as an emergency; operadve 5-6-99 (Register 99, No. 
19). A Certificate of Compliance must be transmitted to OAL by 9-3-99 or 
emergency language will be repealed by operadon of law on the following day. 

2. New secdon refiled 9-7-99 as an emergency; operative 9-7-99 (Register 99, 
No. 37). A Certificate of Compliance must be transmitted to OAL by 1-5-2000 
or emergency language will be repealed by operation of law on the following 
day. 

3. New secdon refiled 12-23-99 as an emergency; operative 12-23-99 (Register 
99, No. 52). A Certificate of Compliance must be transmitted to OAL by 
4-21-2000 or emergency language will be repealed by operation of law on the 
following day. 

4. New secdon refiled 4-1 8-2000 as an emergency; operative 4-1 8-2000 (Regis- 
ter 2000, No. 16). A Certificate of Compliance must be transmitted to OAL by 
8-16-2000 or emergency language will be repealed by operation of law on the 
following day. 

5. Certificate of Compliance as to 4-18-2000 order transmitted to OAL 
5-24-2000 and filed 7-7-2000 (Register 2000, No. 27). 

§ 41 51 8.4. Monitoring. 

"Monitoring" means the use of equipment to observe and record phys- 
iological signs such as pulse, respiration, and blood pressure. 
Note: Authority cited: Secdon 100275, Health and Safety Code. Reference: Sec- 
dons 123830 and 123835, Health and Safety Code. 

History 

1 . New secdon filed 5-6-99 as an emergency; operadve 5-6-99 (Register 99, No. 
19). A Certificate of Compliance must be transmitted to OAL by 9-3-99 or 
emergency language will be repealed by operation of law on the following day. 

2. New section refiled 9-7-99 as an emergency; operative 9-7-99 (Register 99, 
No. 37). A Certificate of Comphance must be transmitted to OAL by 1-5-2000 
or emergency language will be repealed by operation of law on the following 
day. 

3. New section refiled 12-23-99 as an emergency; operative 12-23-99 (Register 
99, No. 52). A Certificate of Compliance must be transmitted to OAL by 
4— 2 1-2000 or emergency language will be repealed by operation of law on the 
following day. 

4. New secdon refiled 4-18-2000 as an emergency; operadve 4-1 8-2000 (Regis- 
ter 2000, No. 16). A Certificate of Compliance must be transmitted to OAL by 
8-16-2000 or emergency language will be repealed by operation of law on the 
following day. 

5. Certificate of Compliance as to 4-18-2000 order transmitted to OAL 
5-24-2000 and filed 7-7-2000 (Register 2000, No. 27). 

§41518.5. Normal. 

"Normal" means the usual state, amount, or degree. 
Note: Authority cited: Secdon 100275, Health and Safety Code. Reference: Sec- 
dons 123830 and 123835, Health and Safety Code 

History 

1 . New secdon filed 5-6-99 as an emergency; operadve 5-6-99 (Register 99, No. 
19). A Certificate of Comphance must be transmitted to OAL by 9-3-99 or 
emergency language will be repealed by operadon of law on the following day. 

2. New section refiled 9-7-99 as an emergency; operative 9-7-99 (Register 99, 
No. 37). A Certificate of Comphance must be transmitted to OAL by 1-5-2000 
or emergency language will be repealed by operation of law on the following 
day. 
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3. New section refiled 12-23-99 as an emergency; operative 12-23-99 (Register 
99. No. 52). A Certificate of Compliance must be transmitted to OAL by 
4-21-2000 or emergency language will be repealed by operation of law on the 
following day. 

4. New section refiled 4-18-2000 as an emergency; operative 4-18-2000 (Regis- 
ter 2000, No. 16). A Certificate of Compliance must be transmitted to OAL by 
8-16-2000 or emergency language will be repealed by operation of law on the 
following day. 

5. Certificate of Compliance as to 4-18-2000 order transmitted to OAL 
5-24-2000 and filed 7-7-2000 (Register 2000, No. 27). 

§ 41518.6. Orthodontic Screening Program. 

NOTE: Authority cited: Section 100275, Health and Safety Code. Reference: Sec- 
tions 123830 and 123835, Health and Safety Code. 

History 

1 . New section filed 5-6-99 as an emergency; operative 5-6-99 (Register 99. No. 
19). A Certificate of Compliance must be transmitted to OAL by 9-3-99 or 
emergency language will be repealed by operation of law on the following day. 

2. New section, including amendments, refiled 9-7-99 as an emergency; operative 
9-7-99 (Register 99, No. 37). A Certificate of Compliance must be transmitted 
to OAL by 1-5-2000 or emergency language will be repealed by operation of 
law on the following day. 

3. New section refiled 12-23-99 as an emergency; operative 12-23-99 (Register 
99, No. 52). A Certificate of Compliance must be transmitted to OAL by 
4-21-2000 or emergency language will be repealed by operation of law on the 
following day. 

4. New section refiled 4-1 8-2000 as an emergency; operative 4-1 8-2000 (Regis- 
ter 2000, No. 16). A Certificate of Compliance must be transmitted to OAL by 
8-16-2000 or emergency language will be repealed by operation of law on the 
following day. 

5. Certificate of Compliance as to 4-18-2000 order transmitted to OAL 
5-24-2000; disapproved by OAL and repealer of section ordered 7-7-2000 
(Register 2000, No. 27). 

§41518.7. Physical. 

"Physical" means pertaining to the body. 
NOTE: Authority cited: Section 100275, Health and Safety Code. Reference: Sec- 
tions 123830 and 123835, Health and Safety Code. 

History 

1 . New section filed 5-6-99 as an emergency; operative 5-6-99 (Register 99, No. 
19). A Certificate of Compliance must be transmitted to OAL by 9-3-99 or 
emergency language will be repealed by operation of law on the following day. 

2. New section refiled 9-7-99 as an emergency; operative 9-7-99 (Register 99, 
No. 37). A Certificate of Compliance must be transmitted to OAL by 1-5-2000 
or emergency language will be repealed by operation of law on the following 
day. 

3. New section refiled 12-23-99 as an emergency; operative 12-23-99 (Register 
99, No. 52). A Certificate of Compliance must be transmitted to OAL by 
4-21-2000 or emergency language will be repealed by operation of law on the 
following day. 

4. New section refiled 4-18-2000 as an emergency; operative 4-18-2000 (Regis- 
ter 2000, No. 16). A Certificate of Compliance must be transmitted to OAL by 
8-16-2000 or emergency language will be repealed by operation of law on the 
following day. 

5. Certificate of Compliance as to 4-18-2000 order transmitted to OAL 
5-24-2000 and filed 7-7-2000 (Register 2000, No. 27). 

§41518.8. Primitive Reflexes. 

"Primitive reflexes" means those movements, including the sucking, 
palmar grasp, Moro, crossed extension, or automatic walking reflexes 
present in an infant beyond an age in which they disappear in 97 percent 
of all infants. 

NOTE: Authority cited: Section 100275, Health and Safety Code. Reference: Sec- 
tions 123830 and 123835, Health and Safety Code. 

History 

1 . New section filed 5-6-99 as an emergency; operative 5-6-99 (Register 99, No. 
19). A Certificate of Compliance must be transmitted to OAL by 9-3-99 or 
emergency language will be repealed by operation of law on the following day. 

2. New section refiled 9-7-99 as an emergency; operative 9-7-99 (Register 99, 
No. 37). A Certificate of Compliance must be transmitted to OAL by 1-5-2000 
or emergency language will be repealed by operation of law on the following 
day. 

3. New section refiled 12-23-99 as an emergency; operative 12-23-99 (Register 
99, No. 52). A Certificate of Compliance must be transmitted to OAL by 
4-21-2000 or emergency language will be repealed by operation of law on the 
following day. 

4. New section refiled 4-1 8-2000 as an emergency; operative 4-1 8-2000 (Regis- 
ter 2000, No. 16). A Certificate of Compliance must be transmitted to OAL by 
8-16-2000 or emergency language will be repealed by operation of law on the 
following day. 



5. Certificate of Compliance as to 4-18-2000 order transmitted to OAL 
5-24-2000 and filed 7-7-2000 (Register 2000. No. 27). 

§ 41 51 8.9. Rehabilitation Services. 

"Rehabilitation services" means those activities designed for the res- 
toration of physical function after illness, injury, or surgery involving the 
neuromuscular or skeletal systems. 

NOTE; Authority cited: Section 100275, Health and Safety Code. Reference: Sec- 
tions 123830 and 123835, Health and Safety Code. 

History 

1 . New section filed .5-6-99 as an emergency; operative 5-6-99 (Register 99, No. 
19). A Certificate of Compliance must be transmitted to OAL by 9-3-99 or 
emergency language will be repealed by operation of law on the following day. 

2. New section refiled 9-7-99 as an emergency; operative 9-7-99 (Register 99, 
No. 37). A Certificate of Compliance must be transmitted to OAL by 1-5-2000 
or emergency language will be repealed by operation of law on the following 
day. 

3. New section refiled 12-23-99 as an emergency; operative 12-23-99 (Register 
99, No. 52). A Certificate of Compliance must be transmitted to OAL by 
4-21-2000 or emergency language will be repealed by operation of law on the 
following day. 

4. New section refiled 4-1 8-2000 as an emergency; operative 4-1 8-2000 (Regis- 
ter 2000, No. 16). A Certificate of Compliance must be transmitted to OAL by 
8-1 6-2000 or emergency language will be repealed by operation of law on the 
following day. 

5. Certificate of Compliance as to 4-18-2000 order transmitted to OAL 
5-24-2000 and filed 7-7-2000 (Register 2000, No. 27). 

§ 41 51 9. Sliding Fee Scale. 

"Sliding fee scale" means a scale determined by the department which 
is based on family size and family income and shall be adjusted by the 
department to reflect changes in the federal poverty level. The sliding fee 
scale is: 

California Children Services 
Annual Enrollment Fee Schedule 
Family Size 



Gross Income 


1 orl 


3 


4 


5 


6 or more 


$ 0-24.999 

















$25,000-29,999 


120 


60 











$30,000-34,999 


180 


120 


60 








$35,000-39,999 


240 


180 


120 


60 





$40,000-44,999 


360 


300 


240 


180 


120 


$45,000-^9,999 


480 


420 


360 


300 


240 


$50,000-54,999 


600 


540 


480 


420 


360 


$55,000-59,999 


720 


660 


600 


540 


480 


$60,000-64,999 


840 


780 


720 


660 


600 


$65,000-69,999 


960 


900 


840 


780 


720 


$70,000-74,999 


1,080 


1,020 


960 


900 


840 


$75,000-79,999 


1,200 


1,140 


1,080 


1,020 


960 


$80,000-84,999 


1,320 


1,260 


1,200 


1,140 


1,080 


$85,000-89,999 


1,440 


1,380 


1,320 


1,260 


1,200 


$90,000-94,999 


1,560 


1,500 


1,440 


1,380 


1,320 


$95,000-99,999 


1,680 


1,620 


1,560 


1,500 


1,400 



For incomes over $99,999, for each subsequent income increment of 
$5,000, increase the above fees by $120.00. 

Note: Authority cited: Sections 208, 249 and 274, Health and Safety Code. Ref- 
erence: Sections 255, 257, 260 and 274, Health and Safety Code. 

History 

1. New section filed 1-7-92 as an emergency; operative 1-7-92 (Register 92, No. 
13). A Certificate of Compliance must be transmitted to OAL 5-5-92 or emer- 
gency language will be repealed by operation of law on the following day. 

2. Certificate of Compliance as to 1-7-92 order including amendment of section 
transmitted to OAL 5-6-92 and filed 6-17-92 (Register 92, No. 25). 



Chapter 2. Administration 



Article 1. General Provisions 

§ 41 61 0. Case Finding and Reporting. 

The county shall conduct an active and continuous program of case 
finding of all persons under 2 1 years of age who are suffering from handi- 
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cupping conditions. This function may be carried out by physicians and 
health and welfare agencies, public and voluntary. All cases in need of 
California Children Services shall be referred to the local agency within 
the county which is administratively responsible for the program. 
NOTi:; Authority cited: Sections 208 and 249, Health and Safety Code. Reference: 
Section 253, Health and Safety Code. 

History 
1. Change without regulatoi^ effect pursuant to Section 100, Title 1, California 
Code of Regulations adding new section filed 3-9-90 (Register 90, No. 13). For 
prior history, see Title 17, Part I, Subchapter 3, Sections 2890-2923, not consec- 
utive. 

§ 41 61 1 . After-Care Services. 

(a) The county shall provide the necessary after-care services for han- 
dicapped children as the attending specialist may direct. Health supervi- 
sion in the home is the joint responsibility of the family physician, public 
health nurses, and such community agencies as are properly concerned. 

(b) Social services shall be made available either through qualified 
medical social workers, child welfare workers or through such other so- 
cial services workers as may be available in the county. The schools shall 
meet the special educational needs of handicapped children. 

NOTE: Authority cited: Sections 208 and 249, Health and Safety Code. Reference: 
Sections 254 and 1507.5, Health and Safety Code. 

History 

1. Change without regulatory effect pursuant to Section 100, Title 1, California 
Code of Regulations adding new section filed 3-9-90 (Register 90, No. 1 3). For 
prior history, see Title 17, Part I, Subchapter 3, Sections 2890-2923, not consec- 
utive. 



NOTE: Authority cited: Sections 208 and 249, Health and Safety Code. Reference: 

Section 262, Health and Safety Code. 

History 

1. Change without regulatory effect pursuant to Section 100, Title 1. California 
Code of Regulations adding new section filed 3-9-90 ( Register 90, No. 13). For 
prior history, see Title 17, Part I, Subchapter 3, Sections 2890-2923, not con.scc- 
utive. 



Article 5. Records and Reports 

§41670. Confidential Nature. 

All information as to personal facts and circumstances obtained by the 
state or local staff administering the program shall constitute privileged 
communication, shall be held confidential and shall not be divulged with- 
out the individual's consent except as may be necessary to provide ser- 
vices to individual mothers and children, except when that information 
may be disclosed in summary, statistical, or other form which does not 
identify individuals. 

Note: Authority cited: Sections 208 and 249, Health and Safety Code. Reference: 
Sections 151, 155 and 262, Health and Safety Code. 

History 

1. Change without regulatory effect pursuant to Section 100, Title 1, California 
Code of Regulations adding new section filed 3-9-90 (Register 90, No. 13). For 
prior history, see Title 17, Part I, Subchapter 3, Sections 2890-2923, not consec- 
utive. 

§ 41 671 . Maintenance of Records and Reports. 

Adequate service records and administrative indexes shall be main- 
tained and required reports of services rendered and the costs thereof 
shall be submitted to the State Department of Health Services by the 
agency administratively responsible for the program. 

In counties with more than one organized health department, it is rec- 
ommended that such records be maintained by the agency which is ad- 
ministratively responsible for the program and that such duplicate re- 
cords be developed in other health departments as are necessary for 
effective services to handicapped children. 

NOTE: Authority cited: Sections 208 and 249, Health and Safety Code. Reference: 
Secdon 262, Health and Safety Code. 

History 
1. Change without regulatory effect pursuant to Secdon 100, Title 1, California 
Code of Reguladons adding new section filed 3-9-90 (Register 90, No. 13). For 
prior history, see Title 17, Part I, Subchapter 3, Secdons 2890-2923, not consec- 
utive. 

§ 41672. Patient Records. 

Records indicating medical diagnosis and plans for treatment shall be 
kept for each patient. 



Chapter 3. Application Process 



Article 1. General Provisions 

§ 41 700. Application for CCS Services. 

(a) Anyone may make a referral to CCS including the patient or family. 

(b) The parents, legal guardian of a minor child, or applicant 1 8 years 
of age or older shall submit a written application to the county. 

(c) The county shall, upon receipt of a referral, within five calendar 
days, mail or deliver to the parents, legal guardian of a minor applicant 
or applicant 18 years of age or older, written notification of a minimum 
of information which shall include: 

( 1 ) The source and date of referral of the patient. 

(2) A blank application form which is either provided by the State or 
prepared by the county and requests identifying information such as 
name and address of applicant and parents or legal guardian and a request 
for CCS coverage. The application form must contain a privacy notifica- 
tion meeting the requirements of Civil Code Section 1798.17. 

(3) A statement that a completed application is required for CCS cov- 
erage. 

(4) A statement that receipt of a completed and signed application by 
CCS within 20 calendar days of the mailing date of the notice is required 
for the referral date to be considered the application date. 

(5) A brief description of CCS. 

(d) If the county does not receive the application within 20 calendar 
days of the mailing date the county shall send a second notification with 
five more calendar days containing a minimum of information which 
shall include: 

(1) A statement that a completed application is required for CCS cov- 
erage. 

(2) A statement that the county has not received an application. 

(e) If the county does not receive the application within twenty (20) 
calendar days after the second notice a third written notification shall be 
sent by the county within five (5) more calendar days after the second due 
date. That notice shall contain, at a minimum, the following information: 

(1 ) A statement that the county has not received a completed applica- 
don to CCS. 

(2) A statement that the county has not opened the applicant' s case and 
that no services shall be paid for by CCS. 

(3) A statement that if the county receives a completed application 
within 20 calendar days of the date the county sent either the first or sec- 
ond notice, the referral date shall be considered the application date and 
that if the completed application is not received by the county within 20 
calendar days after the second notice is mailed the date the application 
is received by the county shall be considered the application date. 

(f) A copy of the third and final letter shall be sent to the referral source. 
NOTE: Authority cited: Sections 208, 249 and 274, Health and Safety Code. Ref- 
erence: Sections 255, 257 and 274, Health and Safety Code. 

History 

1. New secdon filed 1-7-92 as an emergency; operative 1-7-92 (Register 92, No. 
13). A Certificate of Compliance must be transmitted to OAL 5-5-92 or emer- 
gency language will be repealed by operation of law on the following day. 

2. Certificate of Compliance as to 1-7-92 order including amendment of subsec- 
dons (c)(4), (e), and (e)(3) and Note transmitted to OAL 5-6-92 and filed 
6-17-92 (Register 92, No. 25). 
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Chapter 4. Medical Eligibility 



Article 1. General Provisions 



§ 41800. Determination of Medical Eligibility. 

Medical eligibility for the CCS program, as specified in Sections 
41811 through 41876 shall be determined by the CCS program medical 
consultant or designee through the review of medical records that docu- 
ment the applicant's medical history, results of a physical examination 
by a physician, laboratory test results, radiologic findings, or other tests 
or examinations that support the diagnosis of the eligible condition. 
NoTIi: Authority cited: Section 100275, Health and Safety Code. Reference: Sec- 
tions 12.^830 and 123835, Health and Safety Code. 

History 

1. Repealer and new section filed 5-6-99 as an emergency: operative 5-6-99 
(Register 99, No. 19). A Certificate of Compliance must be transmitted to OAL 
by 9-3-99 or emergency language will be repealed by operation of law on the 
following day. For prior history, see Register 90, No. 13. 

2. Repealer and new section refiled 9-7-99 as an emergency; operative 9-7-99 
(Register 99, No. 37). A Certificate of Compliance must be transmitted to OAL 
by 1-5-2000 or emergency language will be repealed by operation of law on 
the following day. 

3. Repealer and new section refiled 12-23-99 as an emergency; operative 
12-23-99 (Register 99, No. 52). A Certificate of Compliance must be trans- 
mitted to OAL by 4-2 1-2000 or emergency language will be repealed by opera- 
tion of law on the following day. 

4. Repealer and new section refiled 4-18-2000 as an emergency; operative 
4-1 8-2000 (Register 2000, No. 1 6). A Certificate of Compliance must be trans- 
mitted to OAL by 8- 1 6-2000 or emergency language will be repealed by opera- 
tion of law on the following day. 

5. Certificate of Compliance as to 4-1 8-2000 order, including amendment of sec- 
tion, transmitted to OAL 5-24-2000 and filed 7-7-2000 (Register 2000, No. 

27). 

§ 41 811 . Infectious Diseases. 

CCS applicants diagnosed with at least one of the following shall be 
medically eligible for participation in the CCS program: 

(a) Infections of the bone, such as osteomyelitis and periostitis. 

(b) Infections of the eye when the infection, if untreated, may result in 
permanent visual impairment or blindness. 

(c) Infections of the central nervous system which have produced a 
neurologic impairment that results in physical disability requiring sur- 
gery or rehabilitation services to regain or improve function, such as 
movement or speech, which was limited or lost as a result of the infection. 

(d) Infections acquired in utero and for which medically necessary 
postnatal treatment is required, such as toxoplasmosis, cytomegalovirus 
infection, rubella, herpes simplex, and syphilis. 

(e) Human Immunodeficiency Virus (HIV infection), when confirmed 

by laboratory tests. 

NOTE: Authority cited: Section 100275, Health and Safety Code. Reference: Sec- 
tions 123830 and 123835, Health and Safety Code. 

History 

1 . New section filed 5-6-99 as an emergency; operative 5-6-99 (Register 99, No. 
19). A Certificate of Compliance must be transmitted to OAL by 9-3-99 or 
emergency language will be repealed by operation of law on the following day. 

2. New section refiled 9-7-99 as an emergency; operative 9-7-99 (Register 99, 
No. 37). A Certificate of Compliance must be transmitted to OAL by 1-5-2000 
or emergency language will be repealed by operation of law on the following 
day. 

3. New section refiled 12-23-99 as an emergency; operative 12-23-99 (Register 
99, No. 52). A Certificate of Compliance must be transmitted to OAL by 
4-21-2000 or emergency language will be repealed by operation of law on the 
following day. 

4. New section refiled 4-18-2000 as an emergency; operative 4-18-2000 (Regis- 
ter 2000, No. 16). A Certificate of Compliance must be transmitted to OAL by 
8-16-2000 or emergency language will be repealed by operation of law on the 
following day. 

5. Certificate of Compliance as to 4-1 8-2000 order, including amendment of sec- 
tion, transmitted to OAL 5-24-2000 and filed 7-7-2000 (Register 2000, No. 

27). 



§ 41 81 5. Neoplasms. 

CCS applicants with at least one of the following conditions shall be 
medically eligible for participation in the CCS program: 

(a) All malignant neoplasms, including leukemia. 

(b) A benign neoplasm when either of the following is present: 

(1) The neoplasm is physically disabling or severely disfiguring; or 

(2) The neoplasm is located contiguous to or within a vital organ or 
body part, and its continued growth or lack of treatment would limit or 
eliminate the function of the organ or body part or lead to the death of the 
applicant. 

NOTE: Authority cited: Section 100275, Health and Safety Code. Reference: Sec- 
tions 123830 and 123835, Health and Safety Code. 

History 

1 . New section filed 5-6-99 as an emergency; operative 5-6-99 (Register 99, No. 
19). A Certificate of Compliance must be transmitted to OAL by 9-.3-99 or 
emergency language will be repealed by operation of law on the following day. 

2. New section refiled 9-7-99 as an emergency; operative 9-7-99 (Register 99, 
No. 37). A Certificate of Compliance must be transinitted to OAL by 1-5-2000 
or emergency language will be repealed by operation of law on the following 
day. 

3. New section refiled 12-23-99 as an emergency; operative 12-23-99 (Register 
99, No. 52). A Certificate of Compliance must be transmitted to OAL by 
4-2 1-2000 or emergency language will be repealed by operation of law on the 
following day. 

4. New secfion refiled 4-1 8-2000 as an emergency: operative 4-1 8-2000 (Regis- 
ter 2000, No. 1 6). A Certificate of Compliance must be transmitted to OAL by 
8-16-2000 or emergency language will be repealed by operation of law on the 
following day. 

5. Certificate of Compliance as to 4-18-2000 order, including amendment of sec- 
tion, U-ansmitted to OAL 5-24-2000 and filed 7-7-2000 (Register 2000, No. 

27). 

§ 41819. Endocrine, Nutritional and Metabolic Diseases, 
and Immune Disorders. 

CCS applicants with at least one of the following conditions shall be 
medically eligible for participation in the CCS program: 

(a) Diseases of the pituitary, thyroid, parathyroid, thymus, and adrenal 
glands. 

(b) Growth hormone deficiency. 

(c) Diseases of the ovaries or testicles in which there is delayed onset 
of puberty primary amenorrhea after the age of 15 years, sexual develop- 
ment prior to the age of eight years for females and nine years for males, 
feminization of a male, or virilization of a female. 

(d) Diseases of the pancreas resulting in pancreatic dysfunction. 

(e) Diabetes mellitus. 

(f) Diseases due to congenital or acquired immunologic deficiency 
manifested by life-threatening infections, as determined from medical 
information about the applicant's clinical course and laboratory studies. 

(g) Inborn errors of metabolism such as phenylketonuria, homocysti- 
nuria, galactosemia, glycogen storage disease and maple syrup urine dis- 
ease. 

(h) Cystic fibrosis. 
NOTE: Authority cited: Section 100275, Health and Safety Code. Reference: Sec- 
tions 123830 and 123835, Health and Safety Code. 

History 

1 . New section filed 5-6-99 as an emergency; operative 5-6-99 (Register 99, No. 
19). A Certificate of Compliance must be transmitted to OAL by 9-3-99 or 
emergency language will be repealed by operation of law on the following day. 

2. New section, including amendments, refiled 9-7-99 as an emergency; operative 
9-7-99 (Register 99, No. 37). A Certificate of Compliance must be transmitted 
to OAL by 1 -5-2000 or emergency language will be repealed by operation of 
law on the following day. 

3. New section refiled 12-23-99 as an emergency; operative 12-23-99 (Register 
99, No. 52). A Certificate of Compliance must be transmitted to OAL by 
4—21-2000 or emergency language will be repealed by operation of law on the 
following day. 

4. New section refiled 4-18-2000 as an emergency; operative 4-18-2000 (Regis- 
ter 2000, No. 1 6). A Certificate of Compliance must be transmitted to OAL by 
8-16-2000 or emergency language will be repealed by operation of law on the 
following day. 

5. Certificate of Compliance as to 4-18-2000 order, including amendment of sec- 
tion, transmitted to OAL 5-24-2000 and filed 7-7-2000 (Register 2000, No. 

27). 
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§ 41823. Diseases of Blood and Blood-Forming Organs. 

CCS applicants with at least one of the following conditions shall be 
medically eligible for participation in the CCS program: 

(a) Anemias due to abnormal production of red cells or hemoglobin; 

(b) Anemias resulting solely from a nutritional deficiency, such as in- 
adequate intake of iron, folic acid or Vitamin B 12 are eligible only when 
they present with life-threatening complications; 

(c) Hemolytic anemias such as, but not limited to, congenital sphero- 
cytosis, sickle cell disease, the thalassemias and erythroblastosis fetalis; 

(d) Hemolytic anemias resulting from infection are eligible only when 
they present with life-threatening complications; 

(e) Pancytopenias, such as the congenital and acquired aplastic ane- 
mias; 

(0 Disorders of leukocytes such as acquired and congenital neutrope- 
nia and chronic granulomatous disease; 
(g) Hemorrhagic diseases due to: 

( 1 ) Coagulation disorders such as the hemophilias and von Willebrand 
disease; or 

(2) Disorders of platelets that are life threatening; 

(h) Other disorders of blood and blood-forming organs that are life- 
threatening such as polycythemia, hypersplenism and hypercoagulable 
states. 

NOTH; Authority cited: Section 100275, Health and Safety Code. Reference: Sec- 
tions 123830 and 123835. Health and Safety Code. 

History 

1 . New section filed 5-6-99 as an emergency; operative 5-6-99 (Register 99, No. 
19). A Certificate of Compliance must be transmitted to OAL by 9-3-99 or 
emergency language will be repealed by operation of law on the following day. 

2. New section refiled 9-7-99 as an emergency; operative 9-7-99 (Register 99, 
No. 37). A Certificate of Compliance must be transmitted to OAL by 1-5-2000 
or emergency language will be repealed by operation of law on the following 
day. 

3. New section refiled 12-23-99 as an emergency; operative 12-23-99 (Register 
99, No. 52). A Certificate of Compliance must be transmitted to OAL by 
4-21-2000 or emergency language will be repealed by operation of law on the 
following day. 

4. New .section refiled 4-1 8-2000 as an emergency; operative 4-18-2000 (Regis- 
ter 2000, No. 16). A Certificate of Compliance must be transmitted to OAL by 
8-16-2000 or emergency language will be repealed by operation of law on the 
following day. 

5. Certificate of Compliance as to 4-1 8-2000 order, including amendment of sec- 
tion, transmitted to OAL 5-24-2000 and filed 7-7-2000'(Register 2000, No. 
27). 



§ 41827. Mental Disorders and Mental Retardation. 

(a) CCS applicants with a mental disorder, whose application is based 
upon such a disorder, shall not be medically eligible for the CCS pro- 
gram. 

(b) CCS applicants with mental retardation, whose application is 
based upon such disease, shall not be medically eligible for the CCS pro- 
gram. 

NOTE: Authority cited: Section 100275, Health and Safety Code. Reference: Sec- 
tions 123830 and 123835, Health and Safety Code. 

History 

1 . New section filed 5-6-99 as an emergency; operative 5-6-99 (Register 99, No. 
19). A Certificate of Compliance mu.st be transmitted to OAL by 9-3-99 or 
emergency language will be repealed by operation of law on the following day. 

2. New section refiled 9-7-99 as an emergency; operative 9-7-99 (Register 99, 
No. 37). A Certificate of Compliance must be transinitted to OAL by 1-5-2000 
or emergency language will be repealed by operation of law on the following 
day. 

3. New section refiled 12-23-99 as an emergency; operative 12-23-99 (Register 
99, No. 52). A Certificate of Compliance must be transmitted to OAL by 
4-21-2000 or emergency language will be repealed by operaUon of law on the 
following day. 

4. New section refiled 4- 1 8-2000 as an emergency; operative 4-1 8-2000 (Regis- 
ter 2000, No. 16). A Certificate of Compliance must be transmitted to OAL by 
8-16-2000 or emergency language will be repealed by operation of law on the 
following day. 

5. Certificate of Compliance as to 4-18-2000 order transmitted to OAL 
5-24-2000 and filed 7-7-2000 (Register 2000, No. 27). 



§ 41 831 . Diseases of the Nervous System. 

(a) CCS applicants with at least one of the following conditions shall 
be medically eligible for participation in the CCS program: 

( 1 ) Noninfectious diseases of the central and peripheral nervous sys- 
tem which produce a neurologic impairment that is life threatening or 
physical disabling. 

(2) Cerebral palsy, a motor disorder with onset in early childhood re- 
sulting from a non-progressive lesion in the brain manifested by the pres- 
ence of one or more of the following: 

(A) Rigidity or spasticity. 

(B) Hypotonia, with normal or increased deep tendon reflexes, and ex- 
aggeration of or persistence of primitive reflexes beyond the normal age 
range. 

(C) Involuntary movements that are described as athetoid, choreoid, 
or dystonic. 

(D) Ataxia manifested by incoordination of voluntary movement, dys- 
diadochokinesia, intention tremor, reeling or shaking of trunk and head, 
staggering or stumbling, and broad-based gait. 

(3) Seizure disorder when either of the following occur: 

(A) It is a component of or secondary to a CCS-eligible condition; or 

(B) It is of unknown origin and one of the following exists: 

1 . The frequency or duration of the seizures requires more than four 
changes in dosage or type of medications in the 12 months preceding the 
initial or subsequent determination of medical eligibility; 

2. The frequency or duration of the seizures requires two or more types 
of seizure medications each day; 

3. The frequency or duration of the seizures requires at least a monthly 
medical office visit for assessment of the applicant's clinical status and 
periodic blood tests for medication levels or presence of blood dyscrasia; 
or 

4. The applicant has experienced an episode of Status Epilepticus in 
which case medical eligibility shall extend for one year following that 
event. 

(4) Congenital anomalies of the nervous system which meet the crite- 
ria of section 41868. 

(b) When the eligibility criteria listed in subsection (a)(3)(B) above 
have not been present for at least one year, eligibility shall cease. 
Note: Authority cited: Section 100275, Health and Safety Code. Reference: Sec- 
tions 123830 and 123835, Health and Safety Code. 

History 

1 . New section filed 5-6-99 as an emergency; operative 5-6-99 (Register 99, No. 
19). A Certificate of Compliance must be transmitted to OAL by 9-3-99 or 
emergency language will be repealed by operation of law on the following day. 

2. New section refiled 9-7-99 as an emergency; operative 9-7-99 (Register 99, 
No. 37). A Certificate of Compliance must be transmitted to OAL by 1-5-2000 
or emergency language will be repealed by operation of law on the following 
day. 

3. New section refiled 12-23-99 as an emergency; operative 12-23-99 (Register 
99, No. 52). A Certificate of Compliance must be transmitted to OAL by 
4-21-2000 or emergency language will be repealed by operation of law on the 
following day. 

4. New section refiled 4-18-2000 as an emergency; operative 4-18-2000 (Regis- 
ter 2000, No. 16). A Certificate of Compliance must be transmitted to OAL by 
8-16-2000 or emergency language will be repealed by operation of law on the 
following day. 

5. Certificate of Compliance as to 4-18-2000 order, including amendment of sec- 
tion, transmitted to OAL 5-24-2000 and filed 7-7-2000 (Register 2000. No. 
27). 

§ 41832. Medical Therapy Program. 

(a) CCS applicants with at least one of the following conditions shall 
be medically eligible for participation in the CCS Medical Therapy Pro- 
gram: 

(1) Cerebral palsy as specified in Section 41831(b). 

(2) Neuromuscular conditions that produce muscle weakness and atro- 
phy, such as poliomyelitis, myasthenias, and muscular dystrophies. 

(3) Chronic musculoskeletal and connective tissue diseases or defor- 
mities such as osteogenesis imperfecta, arthrogryposis, rheumatoid ar- 
thritis, amputations, and contractures resulting from bums. 
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(4) Other conditions manifesting the findings listed in section 
4183i(b) above, such as ataxias, degenerative neurological disease, or 
other intracranial processes. 

(b) CCS applicants under three years of age shall be eligible when two 
or more of the following neurological findings are present: 

( 1) Exaggerations of or persistence of primitive reflexes beyond the 
normal age (corrected for prematurity); 

(2) Increased Deep Tendon Reflexes (DTRs) that are 3+ or greater; 

(3) Abnormal posturing as characterized by the arms, legs, head, or 
trunk turned or twisted into an abnormal position; 

(4) Hypotonicity, with normal or increased DTRs, in infants below one 
year of age. (Infants above one year must meet criteria described in 
(a)(1)); or^ 

(5) Asymmetry of motor findings of trunk or extremities. 

NOTE: Authority cited: Section 100275, Health and Safely Code. Reference: Sec- 
tions 123830 and 123835. Health and Safety Code. 

History 

1 . New section filed 5-6-99 as an emergency; operative 5-6-99 (Register 99, No. 
19). A Certificate of Compliance must be transmitted to OAL by 9-3-99 or 
emergency language will be repealed by operation of law on the following day. 

2. New section refiled 9-7-99 as an emergency: operative 9-7-99 (Register 99, 
No. 37). A Certificate of Compliance must be transmitted to OAL by 1-5-2000 
or emergency language will be repealed by operation of law on the following 
day. 

3. New section refiled 12-23-99 as an emergency; operative 12-23-99 (Register 
99, No. 52). A Certificate of Compliance must be transmitted to OAL by 
4-21-2000 or emergency language will be repealed by operation of law on the 
following day. 

4. New section refiled 4-1 8-2000 as an emergency; operative 4-1 8-2000 (Regis- 
ter 2000, No. 16). A Certificate of Compliance must be transmitted to OAL by 
8-1 6-2000 or emergency language will be repealed by operation of law on the 
following day. 

5. Certificate of Compliance as to 4-1 8-2000 order, including amendment of sec- 
tion, transmitted to OAL 5-24-2000 and filed 7-7-2000 (Register 2000, No. 

27). 

§ 41 835. Diseases of the Eye. 

CCS applicants with at least one of the following eye conditions shall 
be medically eligible for participation in the CCS program: 

(a) Strabismus, when surgery is required and either until fusion is ob- 
tained, or a visibly abnormal deformity is corrected. 

(b) Infections that produce permanent visual impairment or blindness, 
such as keratitis and choroiditis. 

(c) Infections that require ophthalmological surgery, such as chronic 
dacryocystitis. 

(d) Other diseases that can lead to permanent visual impairment such 
as: 

(1) Cataract 

(2) Glaucoma. 

(3) Retinal detachment. 

(4) Optic atrophy or hypoplasia. 

(5) Optic neuritis. 

(6) Lens dislocation. 

(7) Retinopathy of prematurity. 

(8) Persistent hyperplastic primary vitreous. 

(9) Ptosis. 

(e) Congential anomalies of the eye which meet the criteria of section 
41868. 

NOTE: Authority cited: Section 100275, Health and Safety Code. Reference: Sec- 
tions 123830 and 123835, Health and Safety Code. 

History 

1 . New section filed 5-6-99 as an emergency; operafive 5-6-99 (Register 99, No. 
19). A Certificate of Compliance must be transmitted to OAL by 9-3-99 or 
emergency language will be repealed by operation of law on the following day. 

2. New section refiled 9-7-99 as an emergency; operative 9-7-99 (Register 99, 
No. 37). A Certificate of Compliance must be transmitted to OAL by 1-5-2000 
or emergency language will be repealed by operation of law on the following 
day. 

3. New section refiled 12-23-99 as an emergency; operative 12-23-99 (Register 
99, No. 52). A Certificate of Compliance must be transmitted to OAL by 
4-21-2000 or emergency language will be repealed by operation of law on the 
following day. 



4. New section refiled 4-1 8-2000 as an emergency: operative 4-1 8-2000 (Regis- 
ter 2000. No. 16). A Certificate of Compliance must be transmitted to OAL by 
8-16-2000 or emergency language will be repealed by operation of law on the 
following day. 

5. Certificate of Compliance as to 4-1 8-2000 order, including amendment of sec- 
tion, transmitted to OAL 5-24-2000 and filed 7-7-2000 (Reaister 2000. No. 
27). 



§ 41 839. Diseases of the Ear and Mastoid Process. 

(a) CCS applicants shall be eligible for participation in the CCS pro- 
gram for diagnostic services to determine the presence of a hearing loss 
when the applicant: 

( 1 ) Fails two pure tone audiometric hearing screening tests performed 
at least six weeks apart at levels not to exceed 25 decibels and at the mini- 
mum nuinber of frequencies of 1000, 2000 and 4000 Hertz; or 

(2) Fails to have normal auditory brain stem evoked response; or 

(3) Fails otoacoustic emission or behavioral responses to auditory 
stimuli as determined by two tests performed at least six weeks apart; or 

(4) Fails to pass hearing screening provided through the Newborn and 
Infant Hearing Screening, Tracking and Intervention Program, as per 
Health and Safety Code Sections 123975 and 1 24 1 1 5 through 124120.5; 
or 

(5) Exhibits symptoms that may indicate a hearing loss such as poor 
speech for age or delay in age-appropriate behavioral milestones; or 

(6) Has documentation of one of the risk factors associated with a sen- 
sorineural hearing or conductive hearing loss such as: 

(A) A family history of congenital or childhood onset of hearing im- 
pairment. 

(B) Congenital infection known or suspected to be associated with 
hearing loss. 

(C) Craniofacial anomalies. 

(D) Hyperbilirubinemia at a level exceeding the indication for an ex- 
change transfusion. 

(E) Ototoxic medications used for more than five days. 

(F) Bacterial meningitis. 

(G) Severe depression at birth, defined as: 

1 . Apgar score of three or less; 

2. Failure to initiate spontaneous respirations by ten minutes of age; 
or 

3. Hypotonia persisting to two hours of age. 

(H) Prolonged mechanical ventilation for a duration of at least five 
days. 

(I) Findings of a syndrome known to be associated with hearing loss. 

(b) If either of the tests referenced in (a)(1) and (3) above are per- 
formed by an audiologist or otolaryngologist, only one exam shall be re- 
quired for eligibility for diagnostic testing. 

(c) CCS applicants shall be eligible for participating in the CCS pro- 
gram for treatment services when there is a hearing loss present as de- 
fined by the following criteria: 

(1 ) In children over five years of age, a pure tone audiometric loss of 
30 decibels or greater at two or more frequencies in the same ear tested 
at 500, 1000, 2000. 3000, 4000, 6000, 8000 Hertz or a loss of 40 decibels 
or greater at any one frequency between and including 500 through 8000 
Hertz; 

(2) In children from three to five years of age, a pure tone audiometric 
loss of 30 decibels or greater at any frequency tested at 500, 1000, 2000, 
3000, 4000, 6000, 8000 Hertz; or 

(3) In children unable to complete a pure tone audiometric test and 
whose auditory brain stem evoked response, or otoacoustic emission, or 
behavioral responses to auditory stimuli indicate hearing loss of 30 deci- 
bels or greater. 

(d) CCS applicants shall be eligible for participation in the CCS pro- 
gram for treatment services when there is: 

( 1 ) Perforadon of the tympanic membrane that requires tympanoplas- 
ty; or 

(2) Mastoiditis; or 

(3) Cholesteatoma. 
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(c) Congenital anomalies of the ear and mastoid process that meet the 
criteria of section 41868. 

NOT};; Authority cited: Section 100275, Health and Safety Code. Reference: Sec- 
tions 12.'^830. 1238.35, and 123975, Health and Safety Code. 

History 

1 . New section filed 5-6-99 as an emergency; operative 5-6-99 (Register 99. No. 
19). A Certificate of Compliance must be transmitted to OAL by 9-3-99 or 
emergency language will be repealed by operation of law on the following day. 

2. Neu section refiled 9-7-99 as an emergency; operative 9-7-99 (Register 99, 
No. 37). A Certificate of Compliance must be transmitted to OAL by 1-5-2000 
or emergency language will be repealed by operation of law on the following 

day. 

3. New section refiled 12-23-99 as an emergency; operative 1 2-23-99 (Register 
99. No. 52). A Certificate of Compliance must be transmitted to OAL by 
4-2 1 -2000 or emergency language will be repealed by operation of law on the 
following day. 

4. New section refiled 4-1 8-2000 as an emergency; operative 4-1 8-2000 (Regis- 
ter 2000, No. 16). A Certificate of Compliance must be transmitted to OAL by 
8-16-2000 or emergency language will be repealed by operation of law on the 
following day. 

5. Certificate of Compliance as to 4-1 8-2000 order, including amendment of sec- 
tion, transmitted to OAL 5-24-2000 and filed 7-7-2000 (Register 2000, No. 

27). 

§ 41 844. Diseases of the Circulatory System. 

CCS applicants with at least one of the following conditions shall be 
medically eligible for participation in the CCS program: 

(a) Diseases of the endocardium, myocardium, or pericardium; 

(b) Cardiac dysrhythmias requiring medical or surgical intervention; 

(c) Diseases of blood vessels such as embolism, thrombosis, aneu- 
rysms, and periarteritis; 

(d) Cerebral and subarachnoid hemorrhage; 

(e) Chronic diseases of the lymphatic system; 

(0 Primary hypertension that requires medication to control; or 
(g) Congenital anomalies of the circulatory system that meet the crite- 
ria of section 41868. 

NOTE: Authority cited: Section 100275, Health and Safety Code. Reference: Sec- 
tions 123830 and 123835, Health and Safety Code. 

History 

1 . New section filed 5-6-99 as an emergency; operative 5-6-99 (Register 99, No. 
19). A Certificate of Compliance must be transmitted to OAL by 9-3-99 or 
emergency language will be repealed by operation of law on the following day. 

2. New section refiled 9-7-99 as an emergency; operative 9-7-99 (Register 99, 
No. 37). A Certificate of Compliance must be transmitted to OAL by 1-5-2000 
or emergency language will be repealed by operation of law on the following 
day. 

3. New section refiled 12-23-99 as an emergency; operative 12-23-99 (Register 
99, No. 52). A Certificate of Compliance must be transmitted to OAL by 
4-21-2000 or emergency language will be repealed by operation of law on the 
following day. 

4. New section refiled 4—1 8-2000 as an emergency; operative 4-18-2000 (Regis- 
ter 2000, No. 16). A Certificate of Compliance must be transmitted to OAL by 
8-16-2000 or emergency language will be repealed by operation of law on the 
following day. 

5. Certificate of Compliance as to 4-1 8-2000 order, including amendment of sec- 
tion, transmitted to OAL 5-24-2000 and filed 7-7-2000 (Register 2000, No. 

27). 

§ 41 848. Diseases of the Respiratory System. 

CCS applicants with at least one of the chronic conditions of the respi- 
ratory tract, such as the following conditions, shall be eligible for partici- 
pation in the CCS program: 

(a) Chronic pulmonary infections such as abscess or bronchiectasis; 

(b) Cystic fibrosis; 

(c) Chronic Lung Disease (CLD) of infancy, such as Bronchopulmo- 
nary Dysplasia (BPD), when either ( 1) or (2) below is met: 

( 1 ) History of care in a neonatal intensive care unit that includes all of 
the following: 

(A) Mechanical ventilation for more than six days; 

(B) Concentration of oxygen greater than 60 percent for more than 
four of the days of ventilation; and 

(C) Need for supplemental oxygen for more than 30 days; or 

(2) The presence in an infant of at least one of the following: 



(A) Radiographic changes characteristic of CLD such as areas of hy- 
perinfiation, areas of radiolucency, and areas of radio density due to per- 
ibronchial thickening or patchy atelectasis; 

(B) Impaired pulmonary function, as manifested by one or more of the 
following during a stable phase: increased airway resistance, increased 
residual capacity, decreased dynamic compliance, arterial C{)2 tension 
(PaC02) greater than 45 or arterial ()2 tension (Pa()2) less than 80: or 

(C) Cardiovascular sequelae such as pulmonary or systemic hyperten- 
sion or right or left ventricular hypertrophy. 

(d) Asthma, when it has produced chronic lung disease; 

(e) Chronic disorders of the lung that are the result of chemical injury, 
metabolic disorders, genetic defects, or immunologic disorders other 
than asthma; 

(0 Respiratory failure requiring ventilatory assistance; 
(g) Hyaline membrane disease; or 

(h) Congenital anomalies of the respiratory system that meet the crite- 
ria of section 41868. 

NotH: Authority cited: Section 100275, Health and Safety Code. Reference: Sec- 
tions 123830 and 123835, Health and Safety Code. 

History 

1 . New section filed 5-6-99 as an emergency; operative 5-(>-99 (Register 99, No. 
19). A Certificate of Compliance must be transmitted to OAL by 9-3-99 or 
emergency language will be repealed by operation of law on the following day. 

2. New section refiled 9-7-99 as an emergency; operative 9-7-99 (Register 99. 
No. 37). A Certificate of Compliance must be transmitted to OAL by 1-5-2000 
or emergency language will be repealed by operation of law on the following 
day. 

3. New section refiled 12-23-99 as an emergency; operative 12-23-99 (Register 
99, No. 52). A Certificate of Compliance must be transmitted to OAL by 
4-21-2000 or emergency language will be repealed by operation of law on the 
following day. 

4. New section refiled 4-1 8-2000 as an emergency; operative 4-1 8-2000 (Regis- 
ter 2000, No. 16). A Certificate of Compliance must be transmitted to OAL by 
8-16-2000 or emergency language will be repealed by operation of law on the 
following day. 

5. Certificate of Compliance as to 4-1 8-2000 order, including amendment of sec- 
tion, transmitted to OAL 5-24-2000 and filed 7-7-2000 (Register 2000, No. 
27). 

§ 41 852. Diseases of the Digestive System. 

CCS applicants with at least one of the following conditions shall be 
eligible for participation in the CCS program: 

(a) Diseases of the liver including: 

(1) Acute liver failure; 

(2) Chronic liver disease; 

(b) Disorders of the gastrointestinal tract including: 

( 1 ) Chronic inflammatory diseases requiring complex ongoing medi- 
cal management or surgical intervention such as pancreatitis, peptic ul- 
cer, ulcerative colitis, regional enteritis, diverticulitis, and cholecystitis; 

(2) Chronic intestinal failure; or 

(3) Gastroesophageal reflux when: 

(A) It is part of or complicates the management of aCCS-eligible con- 
dition; or 

(B) It is an isolated condition with complications such as esophageal 
stricture or chronic aspiration pneumonia. 

(c) Congenital anomalies of the digestive system that meet the criteria 
of section 41868. 

NOTE: Authority cited: Section 100275, Health and Safety Code. Reference: Sec- 
tions 123830 and 123835, Health and Safety Code. 

History 

1 . New section filed 5-6-99 as an emergency; operative 5-6-99 (Register 99. No. 
19). A Certificate of Compliance must be transmitted to OAL by 9-3-99 or 
emergency language will be repealed by operation of law on the following day. 

2. New section refiled 9-7-99 as an emergency; operative 9-7-99 (Register 99, 
No. 37). A Certificate of Compliance must be transmitted to OAL by 1-5-2000 
or emergency language will be repealed by operation of law on the following 
day. 

3. New section refiled 12-23-99 as an emergency; operative 12-23-99 (Register 
99, No. 52). A Certificate of Compliance must be transmitted to OAL by 
4-21-2000 or emergency language will be repealed by operation of law on the 
following day. 

4. New section refiled 4-1 8-2000 as an emergency; operative 4-18-2000 (Regis- 
ter 2000, No. 16). A Certificate of Compliance must be transmitted to OAL by 
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8-16-2000 or emergency language will be repealed by operation of law on the 
following day. 

5. Certificate of Compliance as to 4-1 8-2000 order, includins amendment of sec- 
tion, transmitted to OAL 5-24-2000 and filed 7-7-2000'(Register 2000, No. 
27). 

§ 41 856. Diseases of the Genitourinary System. 

CCS applicants with at least one of the following conditions shall be 
medically eligible for participation in the CCS program: 

(a) Acute glomerulonephritis in the presence of acute renal failure, 
malignant hypertension, or congestive heart failure; 

(b) Chronic glomerulonephritis, chronic nephrosis, or chronic neph- 
rotic syndrome; 

(c) Chronic renal insufficiency; 

(d) Obstructive uropathies; 

(e) Vesicoureteral reflux, grade II or greater; 

(f) Renal calculus; or 

(g) Congenital anomalies of the genitourinary tract that meet the crite- 
ria of section 41868. 

NOTH: Authority cited: Section 100275, Health and Safety Code. Reference: Sec- 
tions 123830 and 123835. Health and Safety Code. 

History 

1 . New section filed 5-6-99 as an emergency: operative 5-6-99 (Register 99, No. 
19). A Certificate of Compliance must be transmitted to OAL by 9-3-99 or 
emergency language will be repealed by operation of law on the following day. 

2. New section refiled 9-7-99 as an emergency; operative 9-7-99 (Register 99, 
No. 37). A Certificate of Compliance must be transmitted to OAL by 1-5-2000 
or emergency language will be repealed by operation of law on the following 
day. 

3. New section refiled 12-23-99 as an emergency; operative 12-23-99 (Register 
99, No. 52). A Certificate of Compliance must be transmitted to OAL by 
4-21-2000 or emergency language will be repealed by operation of law on the 
following day. 

4. New section refiled 4-1 8-2000 as an emergency; operafive 4-1 8-2000 (Regis- 
ter 2000, No. 16). A Certificate of Compliance must be transmitted to OAL by 
8-16-2000 or emergency language will be repealed by operation of law on the 
following day. 

5. Certificate of Compliance as to 4-1 8-2000 order, including amendment of sec- 
tion, transmitted to OAL 5-24-2000 and filed 7-7-2000 (Register 2000, No. 

27). 

§ 41 864. Diseases of the Skin and Subcutaneous Tissues. 

CCS applicants with at least one of the following conditions shall be 
medically eligible for participation in the CCS program: 

(a) Persistent or progressive diseases of the skin or subcutaneous tis- 
sue, such as pemphigus and epidermolysis bullosa, which; 

( 1 ) Are disabling or life-threatening; and 

(2) Require multidisciplinary management; 

(b) Scars when surgery is required and at least one of the following cri- 
teria is met: 

(1 ) There is limitation of or loss of mobility of a major joint, such as 
the ankle, knee, hip, wrist, elbow, or shoulder; or 

(2) They are disabling or severely disfiguring. 

(c) Congenital anomalies of the skin or subcutaneous tissue that meet 
the criteria of secdon 41868. 

NOTE; Authority cited: Section 100275, Health and Safety Code. Reference: Sec- 
tions 123830 and 123835, Health and Safety Code. 

History 

1 . New section filed 5-6-99 as an emergency; operative 5-6-99 (Register 99, No. 
19). A Certificate of Compliance must be transmitted to OAL by 9-3-99 or 
emergency language will be repealed by operation of law on the following day. 

2. New section refiled 9-7-99 as an emergency; operative 9-7-99 (Register 99, 
No. 37). A Certificate of Compliance must be transmitted to OAL by 1-5-2000 
or emergency language will be repealed by operation of law on the following 
day. 

3. New section refiled 12-23-99 as an emergency; operative 12-23-99 (Register 
99, No. 52). A Certificate of Compliance must be transmitted to OAL by 
4-21-2000 or emergency language will be repealed by operation of law on the 
following day. 

4. New section refiled 4-1 8-2000 as an emergency; operative 4-1 8-2000 (Regis- 
ter 2000, No. 16). A Certificate of Compliance must be transmitted to OAL by 
8-16-2000 or emergency language will be repealed by operation of law on the 
following day. 



5. Certificate of Compliance as to 4-18-2000 order, includine amendment of sec- 
tion, transmitted to OAL 5-24-2000 and filed 7-7-200()''(Reaister 2000. No. 
27). 

§ 41 866. Diseases of the l\/luscuioskeletal System and 
Connective Tissue. 

(a) CCS applicants with at least one of the following condiUons shall 
be medically eligible for participafion in the CCS program: 

(1) Acute and chronic suppurafive infections of the joint; 

(2) Chronic, progressive or recurrent inflammatory disease of the con- 
nective tissue or joints, such as rheumatoid arthriUs, inflammatory poly- 
arthropalhy, lupus erythematosus, dermatomyositis, and scleroderma; 

(3) Chronic, progressive, or degenerafive diseases of muscles and fas- 
cia, such as myasthenias, myotonias, dystrophies, and atrophies that lead 
to atrophy, weakness, contracture and deformity, and motor disability; 

(4) Intervertebral disc herniation; 

(5) Scoliosis with a curvature of 20 degrees or greater; 

(6) Other disease of the bones and joints, except fractures, resuUing in 
limitation of normal function and requiring surgery, complex customized 
bracing, or more than two castings; or 

(7) Congenital anomalies of the musculoskeletal system or connective 
tissue that meet the criteria of secfion 41868. 

(b) Minor orthopedic conditions, such as fibia torsion, femoral ante- 
version, knock knees, pigeon toes, and flat feet, which only require spe- 
cial shoes, splints, and/or simple bracing are not eligible. 

Note: Authority cited: Section 100275, Health and Safety Code. Reference: Sec- 
tions 123830 and 123835, Health and Safety Code. 

History 

1 . New .section filed 5-6-99 as an emergency; operative 5-6-99 (Register 99, No. 
19). A Certificate of Compliance must be transmitted to OAL by 9-3-99 or 
emergency language will be repealed by operation of law on the following day. 

2. New secfion refiled 9-7-99 as an emergency; operafive 9-7-99 (Register 99, 
No. 37). A Certificate of Compliance must be transmitted to OAL by 1-5-2000 
or emergency language will be repealed by operation of law on the following 
day. 

3. New secfion refiled 12-23-99 as an emergency; operative 12-2.3-99 (Register 
99. No. 52). A Certificate of Compliance must be transmitted to OAL by 
4-21-2000 or emergency language will be repealed by operation of law on the 
following day. 

4. New secfion refiled 4-18-2000 as an emergency; operafive 4-1 8-2000 (Regis- 
ter 2000, No. 16). A Certificate of Compliance must be transmitted to OAL by 
8-16-2000 or emergency language wiU be repealed by operation of law on the 
following day. 

5. Certificate of Compliance as to 4-1 8-2000 order, including amendment of sec- 
tion, transmitted to OAL 5-24-2000 and filed 7-7-2000 (Register 2000. No. 
27). 

§ 41868. Congenital Anomalies. 

(a) CCS applicants with congenital anomalies shall be medically eligi- 
ble for participation in the CCS program when the congenital anomaly 
is amenable to cure, correcfion, or amelioration; and 

( 1 ) Limits or compromises a body function based on a combinafion of 
factors such as its size, type and location; or 

(2) Is severely disfiguring. 

(b) The following conditions shall not be medically eligible for the 
CCS program when the application for eligibility is based solely on their 
presence: 

( 1 ) Inguinal and umbilical hernia; 

(2) Hydrocele; or 

(3) Unilateral undescended testicle. 

Note; Authority cited: Section 100275, Health and Safety Code. Reference: Sec- 
fions 123830 and 123835, Health and Safety Code. 

History 

1 . New section filed 5-6-99 as an emergency; operafive 5-6-99 (Register 99, No. 
19). A Certificate of Compliance must be transmitted to OAL by 9-3-99 or 
emergency language will be repealed by operafion of law on the following day. 

2. New secfion refiled 9-7-99 as an emergency; operafive 9-7-99 (Register 99, 
No. 37). A Certificate of Compliance must be transmitted to OAL by 1-5-2000 
or emergency language will be repealed by operation of law on the following 
day. 

3. New section refiled 12-23-99 as an emergency; operative 12-23-99 (Register 
99, No. 52). A Certificate of Compliance must be transmitted to OAL by 
4-21-2000 or emergency language will be repealed by operation of law on the 
following day. 
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4. New section refilcd 4-1 8-2000 as an emergency; operative 4-1 8-2000 (Regis- 
ter 2()()0, No. 16). A Certificate of Compliance must be transmitted to OAL by 
8-16-2000 or emergency language will be repealed by operation of law on the 
following day. 

5. Ceilificate of Compliance as to 4-1 8-2000 order, including amendment of sec- 
tion, transmitted to OAL 5-24-2000 and filed 7-7-2000 (Register 2000, No. 

27). 

§ 41870. Perinatal Morbidity and IVIortality. 

Noi'i:: Autliority cited: Section 100275, Health and Safety Code. Reference: Sec- 
tions 1238.^0 and 1238.35, Health and Safety Code. 

History 

1 . New section filed 5-6-99 as an emergency; operative 5-6-99 (Register 99. No. 
19). A Certificate of Compliance must be transmitted to OAL by 9-3-99 or 
emergency language will be repealed by operation of law on the following day. 

2. Repealed by operafion of Government Code section 11346.1(g) (Register 99, 
No. 37). 

§ 41872. Accidents, Poisonings, Violence, and 
Immunization Reactions. 

CCS applicants with at least one of the following conditions shall be 
medically eligible for participation in the CCS program: 

(a) Injuries to organ systems or organs which, if left untreated, are like- 
ly to result in permanent physical disability, permanent loss of function, 
severe disfigurement or death; 

(b) Fractures of the spine, pelvis, or femur; 

(c) Fractures of the skull which, if left untreated, would result in Cen- 
tral Nervous System complications or severe disfigurement; 

(d) All other fractures which require open reduction, internal fixation 
or which involve the joints or growth plates; 

(e) Burns, when at least one of the following is present: 

(1) Second and third degree bums of greater than ten percent of the 
body surface area for children less than ten years of age; 

(2) Second and third degree burns of greater than twenty percent of the 
body surface area for children greater than ten years of age; 

(3) Third degree bums of greater than five percent of the body surface 
area for any age group; 

(4) Bums involving signs or symptoms of inhalation injury or causing 
respiratory distress; 



(5) Second or third degree burns of the face, ear. the mouth and throat, 
genitalia, perineum, major joints, the hands and feet; or 

(6) Electrical injury or burns, including burns caused by lighting; 

(f) Presence of a foreign body when the object, if not surgically re- 
moved, would result in death or a permanent limitation or compromise 
of a body function; 

(g) Ingestion of daigs or poisons that result in life threatening events 
and require inpatient hospital treatment; 

(h) Lead poisoning as defined as a confirmed blood level of 20 micro- 
grams per deciliter or above; 

(i) Poisonous snake bites that require complex medical management 
and that may result in severe disfigurement, permanent disability or 
death; 

(j) Other envenomation. such as spider bites, that require complex 
medical management and that may result in severe disfigurement, per- 
manent disability or death; or 

(k) Severe adverse reactions to an immunization requiring extensive 
medical care. 

NOTE: Authority cited: Section 100275, Health and Safety Code. Reference: Sec- 
tions 123830 and 123835, HeaUh and Safety Code. 

History 

1. New section filed 5-6-99 as an emergency; operafive 5-6-99 (Register 99. No. 
19). A Certificate of Compliance must be transmitted to OAL by 9-3-99 or 
emergency language will be repealed by operation of law on the following day. 

2. New secfion refiled 9-7-99 as an emergency; operative 9-7-99 (Register 99. 
No. 37). A Certificate of Compliance must be transmitted to OAL by 1-5-2000 
or emergency language will be repealed by operation of law on the following 
day. 

3. New section refiled 12-23-99 as an emergency; operative 12-23-99 (Register 
99. No. 52). A Certificate of Compliance must be transmitted to OAL by 
4-21-2000 or emergency language will be repealed by operation of law on the 
following day. 

4. New section refiled 4-1 8-2000 as an emergency; operative 4—1 8-2000 (Regis- 
ter 2000. No. 16). A Certificate of Compliance must be transmitted to OAL by 
8-16-2000 or emergency language will be repealed by operation of law on the 
following day, 

5 . Certificate of Compliance as to 4- 1 8-2000 order, including amendment of sec- 
tion, transmitted to OAL 5-24-2000 and filed 7-7-2000 (Register 2000, No. 

27). 
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§ 41876. Pediatric Intensive Care. 

Notf:-. Authority cited: Section 100275, Heaitii and Safety Code. Reference: Sec- 
tions 123830 and 123835, Health and Safety Code. 

History 

1 . New section filed 5-6-99 as an emergency: operative 5-6-99 (Register 99, No. 
19). A Certificate of Compliance must be transmitted to OAL by 9-3-99 or 
emergency language will be repealed by operation of law on the following day. 

2. Repealed by operation of Government Code section 1 1346. !(g) (Resister 99, 
No. 37). 



Chapter 5. Residential Eligibility 



Article 1 . General Provisions 

§ 41900. Residential Eligibility Determination. 

(a) The county shall determine residential eligibility based on infor- 
mation in the residential and family status sections of the residential and 
financial eligibility worksheet and from any other relevant information 
required to clarify residence in the county under provisions of Sections 
243 and 244 of the Government Code. 

(b) The county shall record eligibility determination in tiiis section in- 
cluding the reason for denial of eligibility if so determined. 

NOTE: Authority cited: Sections 208. 249 and 274, Health and Safety Code. Refer- 
ence: Sections 243 and 244, Government Code; and Sections 256 and 274, Health 
and Safety Code. 

History 

1 . New section filed 1-7-92 as an emergency; operative 1-7-92 (Register 92, No. 
13). A Certificate of Compliance must be transmitted to OAL 5-5-92 or emer- 
gency language will be repealed by operafion of law on the following day. 

2. Certificate of Compliance as to 1-7-92 order including amendment of secfion 
transmitted to OAL 5-6-92 and filed 6-17-92 (Register 92, No. 25). 

§ 42000. CCS Residential and Financial Eligibility and 
Enrollment Fee Determination. 

(a) The county shall conduct residential and financial eligibility and 
enrollment fee determination for applicants upon initial application to 
CCS for treatment services and shall annually thereafter redetermine fi- 
nancial eligibility and enrollment fees for clients continuing to receive 
treatment services under Sections 255 and 257 of the Health and Safety 
Code. Such determination shall be made within 30 calendar days of re- 
ceipt by the county of the information needed to make the determination. 

(b) The county shall submit written notification of financial eligibility 
and enrollment fee requirements to the parents, legal guardian of a minor 
applicant or applicant 18 years of age or older within five (5) calendar 
days of receipt of a completed application form or to the parents, legal 
guardian of a minor client or to a client 18 years of age or older a mini- 
mum of 30 calendar days before the annual redetermination is scheduled. 

( 1 ) The written notification at a minimum, shall include the following: 

(A) A statement that the parents, legal guardian of a minor applicant 
or applicant/client 18 years of age or older must, within 30 calendar days 
of the date of written notification, provide the information needed for the 
county to determine residential and financial eligibility and enrollment 
fee. 

(B) A list of documentation which must be provided, including: 

1. Necessary income documents including: 

a. California state income tax form (540 or 540A) and federal income 
tax form (1040 or 1040A) for the previous tax year. 

b. Pay stubs, W-2 forms, copies of cash grant award letters or war- 
rants, employee confirmation letters, and other substantiating documen- 
tation if the family did not file tax remms or the tax return forms are un- 
available. 

2. Residential eligibility information, if any, specified by the county. 

3. Guardianship and custody information and documentafion, if ap- 
propriate. 

(C) Either: 

1. The date, time, and place of a scheduled eligibility interview, or 

2. Instructions for submitting the necessary documents by mail. 



(c) If the county has not received a response to the first notification, 
the county shall, 15 calendar days after the first notification, send a sec- 
ond notification to the parents, legal guardian of a minor applicant/client 
or applicant/client 1 8 years of age or older. Such notification shall in- 
clude the following information at a minimum. 

( 1 ) A statement that the county will not open an applicant' s case or will 
close a client's case if the I'amily does not appear at a rescheduled eligibil- 
ity interview or submit necessary financial documents no later than the 
due date contained in the first notification. 

(2) A request for information as set forth in Section 41612(b)( 1)(B). 

(3) Either, 

(A) The date of a rescheduled eligibility interview with instructions to 
submit required documents, or 

(B) Instructions for submission of necessary income documents by 
mail. 

(d) If the county has not received a response to the first or second noti- 
fication the county shall send a third written notification to the parents, 
legal guardian of a minor applicant/client or applicant/client 18 years of 
age or older if these parties do not appear at a rescheduled interview or 
do not submit necessary documents. Such notification shall at a mini- 
mum include the following: 

( 1 ) A statement that the parents, legal guardian of a minor applicant/ 
client or applicant/client 18 years of age or older has not appeared at a 
rescheduled interview or has not submitted necessary financial informa- 
tion. 

(2) A statement of the disposition the county made of the case. 

(e) The county shall use an eligibility worksheet which is either pro- 
vided by the State or prepared by the county to determine residence in the 
county, financial eligibility and enrollment fee status and shall require at 
a minimum information covering the following areas: 

( 1 ) Residence, including current address, length of time at that ad- 
dress, previous address, address from which last year's state or federal 
taxes were filed, county of voter registration, if any. 

(2) Insurance, including third-party coverage under Medi-Cal, Medi- 
care, private or group insurance, type of coverage, name of carrier and 
description of covered benefits, including limitations, if any, on that cov- 
erage. 

(3) Family status, including at a minimum: 

(A) Name and address of parents and indication of which parent has 
legal custody, if applicable. 

(B) Name and address of person, if any, with whom applicant/client 
resides other than the natural or adopfive parent(s). 

(4) Income information including at a minimum: 

(A) Income source for the mother, father and applicant/client. 

(B) Family size as reported on each income tax form. 

(C) Medi-Cal eligibility information. 

(D) Adjusted gross income computadon. 

(E) Estimated out-of-pocket costs for care if Adjusted Gross Income 
is greater than $40,000. 

(5) Documentation of payment of the annual enrollment fee as re- 
quired by Section 257(e) of the Health and Safety Code. 

(6) Financial eligibility or annual enrollment fee exemption criteria as 
specified under Section 257(f) of the Health and Safety Code. 

(7) Legal agreement, between the county and the parents, legal guard- 
ian, or applicant/client 1 8 years of age or older. At a minimum the agree- 
ment shall include: 

(A) CCS eligibility determination. 

(B) Annual enrollment fee determination. 

1 . Effective dates of annual enrollment fee. 

2. Due date(s) of the annual enrollment fee. 

3. Agreement to fully ufilize any health insurance, and assign insur- 
ance rights. 

4. Agreement to repay CCS costs if found not eligible. 

5. Prompt noliricalion of any change. 

6. Repayment from lawsuit, etc. 
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(C) Statutory conditions under wliich CCS authorizes and pays for ser- 
vices and requires families to reimburse CCS for payments made to fami- 
lies by insurance or lawsuits, for services paid by CCS. The county shall 
determine the legal relationship of the person(s) with whom a minor 
applicant/client resides and who applies forCCS services on behalf of the 
child in order to determine residential and financial eligibility, and enrol- 
lment fee. 

1. If the person is a legal guardian, the county shall specify on the 
agreement the county with legal jurisdiction and shall request verifica- 
tion of guardianship. If guardianship is verified the county shall deter- 
mine the family is eligible to proceed with residential and financial eligi- 
bility and enrollment fee determination. 

2. If the person is not a legal guardian, the county shall determine the 
family is not eligible to proceed with residential and financial eligibility 
and enrollment fee determination. The county shall give written notifica- 
tion to the person that only a parent, legal guardian, or persons legally 
designated to represent the client or applicant, may apply for CCS and the 
county shall give appropriate information regarding guardianship. 

(D) Effective dates of the legal agreement. 

(E) Privacy notification conforming to Civil Code Section 1 798. 17 re- 
quirements. 

NOTt-;: Authority cited: Sections 208, 249 and 274, Health and Safety Code. Refer- 
ence: Sections 2.S4, 255, 256. 257, 263, 270 and 274, Health and Safety Code; and 
Section 1798.17, Civil Code. 

History 

1 . New section filed 1-7-92 as an emergency; operative 1-7-92 (Register 92, No. 
13). A Certificate of Compliance must he transmitted to OAL .5-5-92 or emer- 
gency language will be repealed by operation of law on the following day. 

2. Certificate of Compliance as to 1-7-92 order includine amendment of subsec- 
tions (a), (b), (b)(1), (b)(l)(B)l.b., (c), (e), (e)(4), (^e)(4)(B), (e)(5), (e)(7), 
(e)(7)(C)l. and (e)(7)(C)2., new subsections (e)(7)(B)3.-(e)(7)(B)6., and 
amendment of NoTh transmitted to OAL 5-6-92 and filed 6-17-92 (Register 
92. No. 25). 

§ 42050. Financial Eligibility Determination. 

(a) The county shall determine financial eligibility under provisions of 
Section 255 of the Health and Safety Code within 30 days of receipt of 
documentation needed. 

(b) The county shall determine whether the family is exempt from fi- 
nancial eligibility determination for treatment services under provisions 
of Section 257(0 of the Health and Safety Code, and shall so enter in the 
exemption section of the eligibility worksheet. 

(c) The county shall record the following information in the income 
source section of the eligibility worksheet as applicable to each appli- 
cant/client: 

( 1 ) Name of the parent or party making application. 

(2) Income source documents used to determine financial eligibility. 

(d) The county shall record the following information in the income 
for year section of the eligibility worksheet: 

( 1 ) The adjusted gross income as reported in California tax form 540 
or 540A or equivalent. 

(2) The number of persons dependent on the family income. 

(3) Whether the applicant/client is being referred to Medi-Cal. 

(A) The county may extend the 30 day time limit during the Medi-Cal 
application process. 

(B) If the county refers the applicant/client to Medi-Cal, such referral 
shall be in writing and shall include notice of section 275 of the Health 
and Safety Code. 

(e) The estimated family out-of-pocket cost of care for the year for the 
applicant/client when the adjusted gross income exceeds $40,000. 

(1) The amount of 20 percent of the adjusted gross income. 

(2) Anticipated services for the year and estimated out-of-pocket 
costs. 

(f) Family's financial eligibility determination. 

NOTE: Authority cited: Sections 208, 249, 255 and 274, Health and Safety Code. 

Reference: Sections 255, 257, 274 and 275. Health and Safety Code. 

History 

1 . New section filed 1-7-92 as an emergency; operative 1-7-92 (Register 92, No. 
13). A Certificate of Compliance must be transmitted to OAL 5-5-92 or emer- 
gency language will be repealed by operation of law on the following day. 



2. Certificate of Compliance as to 1-7-92 order including amendment of subsec- 
tions(b). (d)(3)(A), and (e) and amendment of Noti. transmitted to OAL .5-6-92 
and filed 6-17-92 (Register 92, No. 25). 



Chapter 6. Financial Eligibility 



Article 2. Other Provisions 

§ 42075. Eligibility Treatment Plans. 

(a) Treatment plans within the program shall be developed for: 

( 1 ) Children whose parents or legal guardians cannot finance any part 
of the costs of the necessary care; 

(2) Children whose parents or guardians are able to finance a part of 
the costs of the necessary care. 

(b) Since the greatest need for assistance is found among the marginal 
groups who cannot afford the full costs of private care and are ineligible 
for completely free care, part-pay plans are necessary. 

(c) When requested, families who are able to finance care privately, 
should be given advice in developing adequate treatment plans. 
NOTE: Authority cited: Sections 208 and 249, Health and Safety Code. Reference: 
Sections 255, 257 and 262, Health and Safety Code. 

History 
1. Change without regulatory effect pursuant to Section 100, Title 1, California 
Code of Regulations adding new section filed 3-9-90 (Register 90, No. 13). For 
prior history, .see Title 17. Part I, Subchapter 3, Sections 2890-2923, not consec- 



Article 3. CCS Legal Agreement 

§ 421 1 0. CCS Legal Agreement Outline. 

(a) The county shall notify the parent, legal guardian or applicant/cli- 
ent 1 8 years of age or older of the following information on the legal 
agreement part of the eligibility worksheet. 

(1) Residential and financial eligibility determinaUon including the 
reason for ineligibility if so determined. 

(2) The amount of the annual enrollment fee. 

(3) The beginning effective and termination effective dates of the an- 
nual enrollment fee for applicants shall be determined as follows: 

(A) The beginning effective date is the appHcation date as set forth in 
Section 41700(e)(3). 

(B) The termination effective date is not later than one year after the 
beginning effective date of CCS coverage approved by the county. 

(4) The effective beginning and termination dates of the enrollment fee 
for clients shall be determined as follows: 

(A) Upon redetermination the effective beginning date is one day after 
the previous year's effective termination date. 

(B) The effective terminafion date is one year after the effective begin- 
ning date. 

(5) If the period of approved coverage is less than one year, and if the 
client reapplies for CCS within one year of the initial effective date, the 
county shall ask whether there have been any changes in the informafion 
on which the financial, residential, or enrollment fee determination was 
based. 

(A) If there have been no changes the prior determination shall be rein- 
stated and the next required annual redetermination shall be scheduled 
based on the prior determinaUon. 

(B) If there have been changes, a redetermination shall be done at the 
fime of reinstatement and the next required annual redetermination shall 
be based on the reinstated date. 

(6) The due date of enrollment fee is the date the parent, guardian or 
applicant/client is initially informed of the amount of the enrollment fee. 

(7) A statement that there is a right to appeal the county's decision(s) 
using the appeals process under the provisions of Sections 42700 - 
42720. 

(8) Agreement to fully ufilize any health insurance, and assign insur- 
ance rights. 
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(9) Agreement to repay CCS costs if found not eligible. 

(10) Prompt notification of any change. 

(11) The parent, legal guardian of a minor applicant/client or the appli- 
cant/client 18 years of age or older shall sign and date the worksheet's 
legal agreement as agreement to the conditions. 

(12) A county representative shall sign and date the legal agreement 
part of the worksheet. 

(13) The county shall submit a copy of the eligibility form and legal 
agreement to the parent, legal guardian or applicant/client 1 8 years of age 
or older. 

NOTE: Authority cited: Sections 208. 249 and 274, Health and Safety Code. Refer- 
ence: Sections 257, 260 and 274, Health and Safety Code. 

History 

1 . New section filed 1-7-92 as an emergency; operative 1-7-92 (Register 92, No. 
13). A Certificate of Compliance must be transmitted to OAL 5-5-92 or emer- 
gency language will be repealed by operation of law on the following day. 

2. Certificate of Compliance as to 1-7-92 order including amendment of subsec- 
tion heading and subsection (a), new subsections (a)(8)-(a)(10), and amend- 
ment of NOTI-; transmitted to OAL 5-6-92 and filed 6-17-92 (Register 92, No. 

25). 



Article 4. Annual Enrollment Fee 

§ 42115. Annual Enrollment Fee Determination. 

(a) The county shall determine the applicant/client's annual en- 
rollment fee under provisions of Section 257 of the Health and Safety 
Code. 

(b) The county shall determine whether the family is exempt from the 
annual enrollment fee for treatment services and shall so record in the ex- 
emption section of the eligibility worksheet. 

(c) The county shall enter the following information in the enrollment 
fee section of the eligibility form. 

(1) The family's gross income, or total income as reported on federal 
income tax form 1040 or 1040A, or equivalent. 

(2) Family size. 

(3) The amount of the enrollment fee for family size and gross income 
according to the sliding fee scale of the CCS Annual Enrollment Fee 
Schedule in Section 41519. 

(A) The family may request reconsideration if the family contends that 
it is unable to pay the enrollment fee because of undue family hardship. 

1 . The request for reconsideration must be in writing and shall include 
the name of the applicant/client, parent(s), legal guardian, and an expla- 
nation of a reduction in family income or unavoidable family expendi- 
tures. 

2. The county agency director shall determine whether to reduce, 
waive or maintain the enrollment fee for the family and shall record in 
the applicant's or client's file the decision and the reasons the full en- 
rollment fee would cause undue hardship. 

NOTE; Authority cited: Sections 208, 249 and 274, Health and Safety Code. Refer- 
ence: Sections 257 and 274, Health and Safety Code. 

History 

1 . New section filed 1-7-92 as an emergency; operative 1-7-92 (Register 92, No. 
13). A Certificate of Compliance must be transmitted to OAL 5-5-92 or emer- 
gency language will be repealed by operation of law on the following day. 

2. Certificate of Compliance as to 1-7-92 order including amendment of subsec- 
tions (c)(3)(A)l. and (c)(3)(A)2., and amendment of Noth transmitted to OAL 
5-6-92 and filed fr-17-92 (Register 92, No. 25). 

§ 42120. Annual Enrollment Fee Reporting. 

(a) Counties shall report annual enrollment fees due and collected on 
a quarterly basis on a hardcopy quarterly report form or electronic tape 
to the department. 

(b) Counties which share program administration with state regional 
offices pursuant to Section 252 of the Health and Safety Code shall pro- 
vide monthly lists to appropriate CCS state regional offices of all cases 
delinquent 30 or more days in enrollment fee payments. 

(c) Counties which share program administration with state regional 
offices pursuant to Section 252 of the Health and Safety Code shall pro- 
vide monthly lists to appropriate state CCS regional offices of all cases 



that are recommended for closure due to failure to pay the outstanding 
enrollment fees within 60 days of the due date. 

NOTE: Authority cited: Sections 208, 249 and 274, Health and Safety Code. Refer- 
ence: Sections 255, 257, 260 and 274, Health and Safety Code. 

History 
L New section filed 1-7-92 as an emergency; operative 1-7-92 (Register 92. No. 
13). A Certificate of Compliance must be transmitted to OAL 5-5-92 or emer- 
gency language will be repealed by operation of law on the following day. 

2. Certificate of Compliance as to 1-7-92 order includine amendment of Nou. 
transmitted to OAL 5-6-92 and filed 6-17-92 (Registel- 92. No. 25). 



Article 5. Annual Enrollment 
Fee Collection 



§ 42125. Annual Enrollment Fee Collection. 

(a) Counties shall retain the original of the legal agreement part of the 
financial eligibility and enrolhnent fee determination worksheets. 

(b) A single, lump-sum annual payment shall be encouraged in order 
to simplify collection and reduce county administration costs. 

(c) Periodic payments of specified amounts may be agreed upon if the 
family is unable to make a lump-sum payment. 

(d) Accounting records of payment obligations and collections shall 
be maintained by counties. 

( 1) A tracking system shall be included to remind families of their out- 
standing fee obligations. 

(2) Each billing statement sent to the parents, legal guardian of a minor 
applicant/client or applicant/client 18 years of age or older shall contain 
information about the total amount of the enrollment fee, the amount 
paid, amount due, and due date and shall include a statement about the 
termination of services for failure to pay the amount due within 60 calen- 
dar days of the due date. 

(e) Families failing to pay the amount due by the 60th calendar day of 
the due date are financially ineligible and are disenrolled from treatment 
services on the 61st calendar day after the due date and shall be so noti- 
fied. 

( 1 ) Nodfication to the families of case closure shall include: 

(A) The reason for case closure. 

(B) Reference to previous notices to family including nodfication of 
case closure as a consequence of non-payment. 

(C) How to reapply to the program including the need to fully pay out- 
standing debts and the new effective date of coverage. 

(D) The right to appeal under provisions of Sections 42700-42720. 
NOTE: Authority cited: Sections 208, 249 and 274, Health and Safety Code. Refer- 
ence: Sections 255, 257, 260 and 274, Health and Safety Code. 

History 

1 . New section filed 1-7-92 as an emergency; operative 1-7-92 (Register 92, No. 
13). A Certificate of Compliance must be transmitted to OAL 5-5-92 or emer- 
gency language will be repealed by operation of law on the following day. 

2. Certificate of Compliance as to 1-7-92 order including amendment of subsec- 
tions (a), (e), and (e)(1)(D) and Note transmitted to OAL 5-6-92 and filed 
6-17-92 (Register 92, No. 25). 



Chapter 7. Program Benefits 



Article 3. Diagnostic Services 

§42130. Availability. 

Diagnosfic services shall be readily available to all handicapped chil- 
dren in the county. 

NOTE: Authority cited: Sections 208 and 249, Health and Safety Code. Reference: 

Sections 253.5 and 262, Health and Safety Code. 

History 

1. Change without regulatory effect pursuant to Section 100, Title 1, California 
Code of Regulations adding new section filed 3-9-90 ( Register 90, No. 13). For 
prior history, see Title 17, Part I, Subchapter 3, Sections 2890-2923, not consec- 
utive. 
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§42131. Facilities. 

Diagnostic services may be rendered in clinics conducted at regular in- 
tervals commensurate with the case load, or through the use of individual 
examinations, or a combination of both. 

NOTI-: Authority cited: Sections 208 and 249. Health and Safet> Code. Reference: 

Section 253, Health and Safety Code. 

History 

1. Change without regulatory effect pursuant to Section 100, Title 1. California 
Code ofRegulations adding new section tiled 3-9-90 (Register 90. No. 13). For 
prior histor)', see Title 1 7, Fart 1, Subchapter 3. Sections 2890-2923, not consec- 
utive. 

§42132. Eligibility. 

Diagnostic services shall be available to all handicapped children in 
the county. 

NOTI:: Authority cited: Sections 208 and 249, Health and Safety Code. Reference: 
Section 253.5, Health and Safety Code. 

History 

1. Change without regulatory effect pursuant to Section 100. Title 1. California 
Code of Regulations adding new .section filed 3-9-90 (Register 90, No. 13). For 
prior history, see Title 17, Part I, Subchapter 3, Sections 2890-2923, not consec- 
utive. 



Article 4. Treatment Services 



§ 42140. Eligibility for Treatment Services. 

Treatment meeting standards pursuant to Sections 42321 and 42400 
through 42407 shall be provided for all handicapped children who are eli- 
gible. 

NOTI-;: Authority cited: Sections 208 and 249, Health and Safety Code. Reference: 
Sections 251, 255. 255.5, 255.6 and 262, Health and Safety Code. 

History 

1. Change without regulatory effect pursuant to Section 100, Title 1, California 
Code ofRegulations adding new section filed 3-9-90 (Register 90, No. 13). For 
prior history, see Title 17, Part I, Subchapter 3, Sections 2890-2923, not consec- 
utive. 

§ 421 60. Bone Marrow Transplantation for Cancer. 

Bone marrow transplantation for treatment of cancer in a CCS eligible 
child is reimbursable by CCS when the procedure has prior written ap- 
proval by the CCS medical consultant in a county which, in the most re- 
cent U.S. Bureau of the Census decennial census, had a population of 
600.000 or more. In all other counties prior written approval by the State 
CCS medical consultant is required, and it shall be attached to the 
county's quarterly invoice to the State. 

NOTE: Authority cited: Sections 208 and 249, Health and Safety Code. Reference: 
Section 273, Health and Safety Code. 

History 

I. Change without regulatory effect pursuant to Section 100, Title 1, California 
Code ofRegulations adding new section filed 3-9-90 (Register 90, No. 13). For 
prior history, see Title 17, Part I, Subchapter 3, Sections 2890-2923. not consec- 
utive. 



Article 6. Authorization for Services 

§ 421 80. Prior Authorization. 

(a) All services purchased for handicapped children shall be autho- 
rized by the State Department of Health Services or the local administer- 
ing agency prior to the time service is provided and a record of such au- 
thorizations shall be retained as part of the individual's case record in the 
administering agency. 

(b) Authorization for services provided during the hours when the of- 
fices of the administering agency are closed may be issued retroactively 
provided that 

(1) the child meets the eligibility requirements of the program and 

(2) the administering agency is notified by the physician, hospital, or 
other provider of service during the first day the agency ' s offices are open 
following the time the service was provided. 



Note: Authority cited: Sections 208 and 249, Health and Safety Code. Reference: 

Section 254. Health and Safety Code; and Section 14103.8(a). Welfare and In.stitu- 

tions Code. 

History 

1. Change without regulatory effect pursuant to Section 100. Title 1. California 
Code ofRegulations adding new section filed 3-9-90 (Register 90. No. 13). For 
prior history, see Title 1 7, Part I. Subchapter 3, Sections 2890-2923. not con.soc- 
utive. 



Chapter 9. 



Professional i\/iedical Care 
Providers 



Article 1 . General Provisions 

§ 42305. General Supervisions. 

General supervision, for purposes of reimbursement by the California 
Children Services (CCS) program is the overall responsibility for the su- 
pervision of the total care for a CCS patient, and includes providing and/ 
or arranging for necessary treatment and follow-up care as authorized by 
the CCS agency in accordance with Section 42180. A CCS panel podia- 
trist may provide general supervision only if all aspects of the patient's 
treatment program are within the scope of podiatric licensure. 
NOTE; Authority cited: Section 208. Health and Safety Code. Reference: Sections 
255.5. 262 and 268. Health and Safety Code. 

History 
1. Change without regulatory effect pursuant to Section 100. Title 1. California 

Code ofRegulations adding new section filed 3-9-90 (Register90. No. 13). For 

prior history, see Title 17. Part I, Subchapter 3. Sections 2890-2923, not con.sec- 

utive. 



Article 3. Physicians 

§ 42320. Diagnostic Services. 

Physicians rendering diagnostic services shall be specialists who are 
certified by their respective specialty boards, except that physicians eli- 
gible by training for the certifying examinations may be allowed three 
years in which to complete the final certification, or the Director of 
Health Services may, upon the recommendation of an Advisory Creden- 
tials Committee, determine that an applicant physician possesses equiva- 
lent qualifications and may be permitted to participate as a physician spe- 
cialist in the California Children Services program. A Credentials 
Committee, composed often American Board certified specialists of out- 
standing professional and personal character shall be appointed by the 
Director of the Department of Health Services to review and advise upon 
the training, experience and professional ability of applicant physician 
specialists. This Committee shall convene for this purpose at least semi- 
armually. Committee members will serve without compensation but shall 
be reimbursed for all expenses incidental to the performance of their re- 
sponsibilities. This limitation does not apply to physicians on the panel 
as of the effective date of this regulation. 

NOTE: Authority cited: Sections 208. 249 and 1509. Health and Safety Code. Ref- 
erence: Sections 251, 253.5, and 262, Health and Safety Code. 

History 
1. Change without regulatory effect pursuant to Section 100, Title 1, Cahfornia 
Code of Reguladons adding new section filed 3-9-90 (Register 90. No. 13). For 
prior history, see Title 17, Part 1, Subchapter 3, Sections 2890-2923, not consec- 
utive. 

§ 42321 . Treatment Services. 

Medical treatment shall be rendered by physicians who are certified 
by their respective specialty boards, except when in the opinion of the 
specialists, treatment may be delegated or shared with the family physi- 
cian. Physicians who are not certified but who are eligible by training for 
the certifying examination may participate in the program for not more 
than three years. The Director of the Department of Health Services may 
determine that an applicant physician possesses equivalent qualifications 
and may be permitted to participate as a physician specialist in accor- 
dance with the provisions of Chapter 9, Article 3. This limitation does not 
apply to physicians on the panel as of the effective date of this regulation. 
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No IH: Authority cited: Sections 208 and 249. Health and Safety Code. Reference: 
Sections 235.5, 255.6 and 262, Health and Safety Code; and Section 7572, Gov- 
ernment Code. 

History 
I. Change without regulatory effect pursuant to Section 100, Title 1, California 
Code of Regulations adding new section filed 3-9-90 (Register 90, No. 13). For 
prior history, see Title 17, Pail 1, Subchapter 3, Sections 2S90-2923, not consec- 
utive. 

§ 42326. Family Physician. 

(a) A CCS Panel Family Physician is a physician who has been ap- 
proved (in accordance with sub.section (b) of this regulation) to provide 
services through the CCS program and who meets all of the following 
participating standards: 

( 1) Is currently licensed by the California Board of Medical Quality 
Assurance. 

(2) Has been certified by the American Board of Family Practice. 

(3) Has expertise in the care of physically handicapped children as out- 
lined in subsection (d) of this section. 

(b) In order to be approved to provide services through the CCS pro- 
gram, a Family Physician must: 

( 1 ) Obtain a CCS Panel Application Form (MC 2 1 00) from either the 
California Children Services Branch. State Department of Health Ser- 
vices or the county California Children Services Agency. 

(2) Submit the completed application form (MC 2100) to the Califor- 
nia Children Services Branch. State Department of Health Services. 

(c) The Department of Health Services shall acknowledge receipt of 
the CCS Panel Application within five work days and shall within ten 
working days, approve the application, or deny it, or return it for addition- 
al information. This five to ten day median is based upon a minimum of 
two days and a maximum of ten days actual experience in 1 985 and 1986. 

(d) Panel members required by Section 255.6 of the Health and Safety 

Code to have expertise in the care of children shall have at least five (5) 

years of experience treating physically handicapped children, or have 

treated 100 or more such children. 

NOTE: Authority cited: Sections 208 and 249, Health and Safety Code. Reference: 
Sections 255.5 and 255.6, Health and Safety Code. 

History 
1. Change without regulatory effect pursuant to Section 100, Title 1, California 
Code of Regulations adding new section filed 3-9-90 (Register 90, No. 13). For 
prior history, see Title 1 7, Part I, Subchapter 3, Sections 2890-2923, not consec- 
utive. 



Article 4. Other Health Care Professionals 

§ 42330. Podiatrists. 

(a) A CCS Panel Podiatrist is a podiatrist who has been approved (in 
accordance with subsection (b) of this regulation) to provide services 
through the CCS program and who meets all of the following participat- 
ing standards. 

( 1 ) Is licensed by the Podiatry Examining Committee of the California 
Board of Medical Quality Assurance. 

(2) Has been certified by the American Board of Podiatric Surgery 
and/or the American Board of Podiatric Orthopedics. 



(3 ) Has expertise in the care of physically handicapped children as out- 
lined in subsection (d) of this section. 

(b) In order to be approved to provide services through the CCS pro- 
gram; a podiatrist must: 

( 1 ) Obtain a CCS Panel Application Form (MC 2 100) from either the 
CCS Branch, State Department of Health Services or the county CCS 
Agency. 

(2) Submit the completed CCS Panel Application form (MC 2100) to 
the CCS Branch, State Department of Health Services for review. 

(c) Department of Health Services shall acknowledge receipt of the 
CCS Panel Application within five days and shall, within ten working 
days, approve the application, or deny it, or return it for additional infor- 
mation. This five to ten day medium is based upon a minimum of two 
days and a maxiinum of ten days actual experience during 1985 and 
1986. 

(d) Panel members required by Section 255.6 of the Health and Safety 
Code to have expertise in the care of children shall have at least five (5) 
years of experience treating physically handicapped children, or have 
treated 100 or more such children. 

NOTI-:: Authority cited: Sections 208 and 249. Health and Safety Code. Reference: 

Sections 255.5 and 255.6, Health and Safety Code. 

History 

1. Change without regulatory effect pursuant to Section 100, Title I, California 
Code of Regulations adding new section filed 3-9-90 ( Register 90, No. 1 3). For 
prior history, see Title 1 7, Part I, Subchapter 3, Sections 2890-2923, not consec- 



ChapterlO. Hospital Providers 



Article 1. General Provisions 

§ 42400. Facilities. 

Hospital care shall be provided in institution.s licensed by the Califor- 
nia Department of Health Services after January 1 , 1 946, or in county 
hospitals meeting equivalent standards. 

NOTE; Authority cited: Sections 208 and 249, Health and Safety Code. Reference: 

Sections 251, 262 and 1254, Health and Safety Code. 

History 

1. Change without regulatory effect pursuant to Section 100, Title 1, California 
Code of Regulations adding new section filed 3-9-90 (Register 90, No. 13). For 
prior history, see Title 1 7, Part I, Subchapter 3, Sections 2890-2923, not consec- 
utive. 

§ 42401 . Separate Facilities for Children. 

Separate facilities for the exclusive use of children under fourteen 
years of age shall be provided. Facilities for infants shall be separate from 
those of older children. 

NOTE: Authority cited: Sections 208 and 249, Health and Safety Code. Reference: 

Sections 252 and 262, Health and Safety Code. 

History 

I. Change without regulatory effect pursuant to Section 100, Title 1, California 
Code of Regulations adding new section filed 3-9-90 (Register 90, No. 13). For 
prior history, see Title 17, Part I, Subchapter 3, Sections 2890-2923, not consec- 
utive. 
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§ 42402. Isolation. 

Proper isolation facilities shall be provided for children who develop 

communicable diseases. 

NOTi;-. Authority cited: Sections 208 and 249, Health and Safety Code. Reference: 

Sections 231 and 262, Health and Safety Code. 

History 

I. Change without regulatory effect pursuant to Section 100, Title 1. California 
Code of Regulations adding new section filed 3-9-90 (Register 90, No. 1 3 ). For 
prior histor)', see Title 17, Part I, Subchapter 3, Sections 2890-2923, not consec- 
utive. 

§ 42403. Nursing Requirements. 

The supervisor or head nurse of the facility where crippled children are 

cared for shall have had postgraduate training or experience in pediatric 

nursing. 

There shall be sufficient staff to provide adequate nursing care. It is 

recommended that an average of 5.5 hours of nursing care per patient for 

infants and 4.3 hours for older children be provided during each 24 hours. 

NoTK: Authority cited: Sections 208 and 249, Health and Safety Code. Reference: 

Sections 25 1 and 262, Health and Safety Code. 

History 

1. Change without regulatory effect pursuant to Section 100, Title 1, California 
Code of Regulations adding new section filed 3-9-90 (Register 90, No. 13). For 
prior history, see Title 17, Part I, Subchapter 3, Sections 2890-2923, not consec- 
utive. 

§ 42404. Clinical Laboratories. 

Clinical laboratories shall meet the standards outlined in the Business 
and Professions Code. ' 



^ Business and Professions Code, Division 2, Chapter 3 

NOTE: Authority cited: Sections 208 and 249, Health and Safety Code. Reference: 

Sections 252 and 262, Health and Safety Code. 

History 

1. Change without regulatory effect pursuant to Section 100. Title 1, California 
Code of Regulations adding new section filed 3-9-90 (Register 90, No. 13). For 
prior history, see Title 17, Part I, Subchapter 3, Sections 2890-2923, not consec- 
utive. 

§ 42405. Dietary Services. 

Dietary service shall provide for the adequate nutrition of children. 

NOTE: Authority cited: SecUons 208 and 249, Health and Safety Code. Reference: 

Sections 251 and 262, Health and Safety Code. 

History 

1. Change without regulatory effect pursuant to Section 100, Title 1, California 
Code of Regulations adding new section filed 3-9-90 (Register 90, No. 13). For 
prior history, see Title 17, Part I, Subchapter 3, Sections 2890-2923, not consec- 
utive. 

§ 42406. Physical and Occupational Therapy. 

(a) Hospitals treating orthopedic cases shall provide physiotherapy 
personnel and equipment adequate to carry out the recommended treat- 
ment. 

(b) Hospitals providing long-time care to handicapped children shall 
offer adequate educational and occupational therapy services. 

NOTE; Authority cited: Secdons 208 and 249, Health and Safety Code. Reference: 

Sections 251 and 262, Health and Safety Code. 

History 

1. Change without regulatory effect pursuant to Section 100, Title 1, California 
Code of Regulations adding new section filed 3-9-90 (Register 90, No. 13). For 
prior history, see Title 17, Part I, Subchapter 3, Sections 2890-2923, not consec- 
utive. 

§ 42407. Social Worker Services. 

It is desirable that medical social services by qualified hospital person- 
nel be available. 

NOTE: Authority cited: Secfions 208 and 249, Health and Safety Code. Reference: 
Sections 25 1 and 262, Health and Safety Code. 

History 
I. Change without regulatory effect pursuant to Section 100, Title 1, California 
Code of Regulations adding new section filed 3-9-90 (Register 90, No. 1 3). For 
prior history, see Title 1 7, Part I, Subchapter 3, SecUons 2890-2923, not consec- 
utive. 



Article 4. Special Hospital 

§ 42420. Special Hospital. 

Where hospital care is required for certain limited or specialized types 
of cases, hospitals which do not meet all of the above requirements may 
be used, provided it has been determined by the State Department of 
Health Services that the hospital can provide adequate services to meet 
the special need. 

Note: Authority cited: Sections 208 and 249, Health and Safety Code. Reference: 
Sections 251 and 262, Health and Safety Code. 

History 
1. Change without regulatory effect pursuant to Section 100, Title 1. California 

Code of Regulations adding new section filed .3-9- 90 (Register 90, No. 13 ). For 

prior history, see Title 1 7, Part I, Subchapter 3, Sections 2890-2923, not consec- 

uUve. 



Chapter 13. Resolution of Complaints and 
Appeals by CCS Clients or Applicants 



Article 1. Notice of Action 

§ 42700. Written Notice of Action. 

(a) "Notice of Action" is a written notice of the action taken by a CCS 
agency, which notice is to be sent pursuant to section 42701. 

(b) The CCS Notice of action must include: 

( 1 ) A description of the action proposed. 

(2) The basis of the action. 

(3) The date of the notice of action. 

(4) The effective date of the action. 

(5) The law, regulation, or policy supporting the action. 

(6) The business address, phone number and name of the program di- 
rector of the CCS agency taking the action. 

(7) Information explaining the applicant's or client's right of appeal, 
the right to request continuation of services during appeal, the right to re- 
view the medical record, the right to appoint a representative, how to ini- 
tiate an appeal, appeal deadlines, and the address of where to obtain de- 
tailed information and assistance on the process. 

NOTE: Authority cited: Secfions 208(a) and 249, Health and Safety Code. Refer- 
ence: Sections 249 and 252, Health and Safety Code. 

History 
1. New secfion filed 12-31-90; operafive 1-30-91 (Register 91, No. 8). 

§ 42701 . Reasons for Notice of Action. 

(a) A written notice of action shall be sent to the applicant, client and/or 
legal guardian, or authorized representative within seven calendar days 
of the decision by the designated CCS agency when: 

(1) The applicant is being denied financial, residential, or medical eli- 
gibility following completion of the written application to the CCS pro- 
gram. 

(2) A request for a new medical service or program benefit not current- 
ly being provided to a client or when continuation of a CCS medical ser- 
vice or program benefit currently authorized is denied. 

(3) The client's eHgibility for the CCS program is discontinued. 

(4) The amount the family must repay the program for treatment ser- 
vices is increased. However, if the family agrees with the new amount 
and signs a dated statement, which statement may be prepared by either 
the family or the agency, agreeing to the new amount, the family's copy 
of the statement constitutes written Notice of Action. No form is re- 
quired. 

(5) The request in subsection (a)(2) is approved, but is modified by the 
CCS program to reduce the frequency or duration, to change the place or 
provider of service, or to alter the nature of the medical services or benefit 
requested. 

(b) The reduction, termination, or modification of current services or 
benefits does not require a written notice of action when: 
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(1) The reduction, termination, increase, or otiier modification is or- 
dered by the CCS physician who is providing medical supervision of the 
client; or 

(2) The reduction, termination or modification is with the consent of 
the client or person legally authorized to consent for the client; or 

(3) Services or benefits were authorized for a limited duration as re- 
quested by the CCS provider, the client was so advised, and the date the 
service or benefit is to be terminated is the same as the termination date 
requested by the provider and approved by the CCS agency; or 

(4) The client is in a licensed acute care or subacute medical care facil- 
ity. 

NOTE; Authority cited: Sections 208(a) and 249. Health and Safety Code. Refer- 
ence: Sections 249, 250.6. 252. 254. 255. 258 and 262. Health and Safety Code. 

History 

1. New section filed 12-31-90; operative 1-30-91 (Register 91, No. 8). 

2. Change without regulatory effect filed 1-24-9 1 pursuant to section 100, title 1 , 
California Code of Regulations: operative 1-30-91 (Register91, No. 8). 



(g) The CCS agency shall maintain a copy of the appeal file in the 
claiinant's case record. 

NOTl-: Authority cited: Sections 208(a) and 249, Health and Safety Code. Refer- 
ence: Sections 252 and 262, Health and Safety Code. 

History 
1. New section filed 12-31-90: operative 1-30-91 (Register 91, No. 8). 



Article 2. Designated CCS Agency 

§ 42702. Right to Appeal. 

(a) A CCS applicant or client who disagrees with a decision of the des- 
ignated CCS agency has the right to appeal that decision except when the 
service under dispute has been ordered or terminated by CCS physician 
with responsibility for the medical supervision of the client. If the client 
or person legally authorize to decide for the client disagrees with the CCS 
physician, the client shall be provided with names of three expert physi- 
cians from whom the client will choose one who will evaluate the child 
at CCS expense. The opinion of the expert physician shall be final. 

(b) The agency need not grant a hearing if the sole issue is a Federal 

or State law requiring an automatic change adversely affecting some or 

all recipients. 

NOTE: Authority cited: Sections 208(a) and 249, Health and Safety Code. Refer- 
ence: Sections 252 and 262, Health and Safety Code. 

History 

1. New section filed 12-31-90; operative 1-30-91 (Register 91, No. 8). 

§ 42703. First Level Appeal. 

(a) If the CCS client or applicant is not satisfied with a decision, he or 
she may submit a written appeal. Appeals in response to a Notice of Ac- 
fion Shall be postmarked within 30 calendar days from the date of the No- 
tice of Action. 

(b) The written appeal shall describe the issues(s); shall provide avail- 
able perfinent information to support the client or applicant's request, and 
theaction, decision or relief sought, including any request for continua- 
tion of CCS services during the appeal process. 

(c) Appeals shall be sent to the CCS program in the county of residence 
as designated below: 

( 1 ) In a county which administers CCS services "independently" in ac- 
cordance with secfion 252 of the Health and Safety Code, appeal shall be 
directed to the program director or designee of the county CCS agency. 

(2) In all other counties, the appeal shall be sent to the State CCS Re- 
gional Office for that county. 

(d) The designated CCS agency shall upon request assist the client or 
applicant to complete the request for an appeal. No form is required for 
requesting an appeal. 

(e) Within 21 calendars days of receipt of the written appeal the desig- 
nated CCS agency shall review the appeal and, if sufficient information 
is available, mail the written response with the basis for the decision, in- 
cluding pertinent facts and the supporting statues, or regulations, to the 
CCS client or applicant. If additional information is required to make the 
decision, the response to the appeal shall be mailed within 21 calendar 
days of receipt of the additional information. 

(f) If the decision of the CCS agency does not resolve the issue(s) to 
the satisfaction of the CCS client or applicant, the issue(s) may be ap- 
pealed to a CCS Fair Hearing as provided for in section 42705. 



Article 3. CCS Fair Hearing 

§ 42705. Request for CCS Fair Hearing. 

(a) An applicant for or client of CCS whose appeal, submitted in accor- 
dance with section 42703, has been denied, may request a CCS Fair Hear- 
ing as follows: 

( 1 ) A written request shall be filed with the Director of the Department 
of Health Services within 14 calendar days of the date of the written ap- 
peal decision. The request for CCS Fair Hearing shall be submitted with 
the written decision rendered in accordance with section 42703, and shall 
be signed by the applicant or client or legal guardian. 

(2) If the Department determines that the request is not specific or that 
necessary information is lacking, the Department shall notify the appli- 
cant or client within 14 days. The applicant or client shall be granted 14 
calendar days after the date of request for informauon to submit the addi- 
tional information. 

(3) If the information requested by the CCS agency is not provided by 
the appellant within 14 days, the Hearing Officer may defer or deny the 
request for a Fair Hearing. 

(4) The written request for a CCS Fair Hearing may be amended by the 
applicant or client any time during the 14 calendar day period. 

(b) All late requests for a CCS Fair Hearing shall be denied and the de- 
cisions written in accordance with section 42703 shall be final unless the 
applicant or client upon receiving such denial establishes with the De- 
partment, in writing, good cause for the late filing. Decisions regarding 
good cause shall be made by the Hearing Officer. 

(c) The CCS agency shall supply a copy of the discoverable appeal 
documents to the Department, the Hearing Officer, and the claimant 
upon request. 

NOTE: Authority cited: Sections 208(a) and 249, Health and Safety Code. Refer- 
ence: Sections 252 and 262, Health and Safety Code. 

History 

1. New section filed 12-31-90; operadve 1-30-91 (Register 91, No. 8). 

2. Change without regulatory effect amending subsection (a)(2) filed 1-24-91 
pursuant to section 100, title 1, California Code of Regulations; operative 
1-30-91 (Register 91, No. 8). 

§ 42706. Notice of CCS Fair Hearing. 

(a) Written notice of the time and place of a CCS Fair Hearing shall 
be mailed to each party at least 30 calendar days before the date of hear- 
ing. 

NOTE: Authority cited: Sections 208(a) and 249, Health and Safety Code. Refer- 
ence: Sections 249 and 252, Health and Safety Code. 

History 
1. New section filed 12-31-90; operative 1-30-91 (Register 91, No. 8). 

§ 42707. Time and Place of Formal Fair Hearing. 

(a) The Hearing Officer shall determine the time and place of the Fair 
Hearing. The Fair Hearing shall be reasonably accessible to the client or 
applicant requesting the hearing. 

NOTE: Authority cited: SecUons 208(a) and 249, Health and Safety Code. Refer- 
ence: Sections 249 and 252, Health and Safety Code. 

History 
1. New section filed 12-31-90; operative 1-30-91 (Register 91, No. 8). 

§ 42708. Continuation. 

(a) If the CCS client' s request for appeal or CCS Fair Hearing includes 
a request for continuation or resumption of services previously autho- 
rized by the CCS agency, during the time the appeal is under acdve con- 
sideration, the medical decision regarding the need for continuation of 
medically necessary services shall occur as follows: 
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( 1 ) If ihe appeal or Fair Hearing request concerns continuing financial 
or residential eligibility, the client's request for continuation of previous- 
ly authorized medical services shall be decided by the prescribing physi- 
cian. 

(2) If the appeal or Fair Hearing request concerns medical eligibility 
or the need for the continuation of previously authorized medical ser- 
vices, the CCS agency director shall authorize that the client be evaluated 
by an expert physician whose specialty encompasses the client's medical 
condition and/or service at issue and who is not a CCS employee or under 
consultant contract with CCS. 

Within five days of the receipt of the request for evaluation, the CCS 
agency shall provide the client, parenl(s), and/or legal guardian with the 
names of three such physicians. Within five days of the receipt of the 
names of the three physicians the client, parent(s) and/or legal guardian 
shall choose one physician whom the CCS agency shall authorize to per- 
form the evaluation. 

Within five days of notification to CCS of the choice of physician the 
CCS agency shall contact the physician to set up an appointment for an 
evaluation. The evaluation shall be at a time mutually acceptable to the 
client and the physician. Medically necessary benefits shall continue un- 
til the evaluation has been completed and the physician's recommenda- 
tion received by CCS. 

(b) Benefits and services shall be continued or resumed pursuant to 
section 42708, pending the outcome of the administrative appeal, from 
the date of the first letter of appeal, if any of the following exists: 

( 1 ) The expert physician finds upon evaluation that a termination or 
change of the client's current medical services will result in: 

(A) potential injury or loss of life to the client; or 

(B) measurable, significant loss of physical functioning; or 

(C) significant risk of deterioration of the client's condition if the med- 
ically necessary benefits are discontinued. 

(2) No other reasonable alternative exists for the provision of such ser- 
vices. 

(3) The service or benefit being appealed is an approved CCS program 
benefit. 

(c) Failure of the client, parent(s) or representative to agree to an evalu- 
ation or failure to keep the appointment shall result in denial of continua- 
tion of services. 

NOTE: Authority cited: Sections 208(a) and 249. Health and Safety Code. Refer- 
ence: Sections 249 and 252. Health and Safety Code. 

History 

1. New section filed 12-31-90; operative 1-30-91 (Register 91, No. 8). 

2. Change without regulatoiy effect filed 1-24-9 1 pursuant to section 100, title 1 . 
California Code of Regulations; operative 1-30-91 (Register 91, No. 8). 

§ 42709. Hearing Officer's Authority. 

The Hearing Officer may, on his/her own motion or the motion of any 
party, as the Hearing Officer deems appropriate; 

(a) Consolidate for hearing or decision any number of issues or appeals 
when the facts and circumstances are similar and no substantial right of 
any party will be prejudiced. 

(b) Combine other related hearings to the extent confidentiality is not 
violated, grant continuances, and hold additional Fair Hearings as neces- 
sary to dispose of all issues. 

NOTE: Authority cited: Sections 208(a) and 249, Health and Safety Code. Refer- 
ence: Sections 249 and 252, Health and Safety Code. 

History 
1. New section filed 12-31-90; operative 1-30-91 (Register 91, No. 8). 

§42710. Discovery. 

(a) When the request for a CCS Fair Hearing has been accepted, a party 
to the hearing, by a request in writing to the other party, is entitled to: 

( 1 ) Obtain the names and addresses of witnesses to the extent known 
to the other party, limited to those intended to be called to testify at the 
Fair Hearing. 

(2) Inspect and make a copy of any records in accordance with the pro- 
visions of section 1 1507.6 of the Government Code. 



(b) Nothing in this section shall authorize the inspection or copying of 
any writing or item which is privileged from disclosure by law or other- 
wise made confidential or protected as the attorney's work product. 
NOTE: Authority cited: Sections 208(a) and 249, Health and Safety Code. Refer- 
ence: Sections 249 and 252, Health and Safety Code. 

History 
1. New section filed 12-31-90; operative 1-30-91 (Register91, No. 8). 

§42711. Subpoenas. 

(a) Prior to and during the hearing the Hearing Officer may issue sub- 
poenas as deemed necessary. 

(b) Where a witness is material and necessary but attendance presents 
undue hardship on a medical professional's time and practice commit- 
ments, testimony may be taken by telephone conferencing. 

NOTE: Authority Cited: Sections 208(a) and 249. Health and Safety Code. Refer- 
ence: Sections 249 and 252, Health and Safety Code. 

History 
I. New section filed 12-31-90; operafive 1-30-91 (Register 91, No. 8). 

§ 42712. Preparation for CCS Fair Hearing. 

A party appearing at a CCS hearing shall have necessary evidence and 
witnesses present and be ready to proceed. Each party shall make avail- 
able sufficient copies, as indicated by the Hearing Officer, of any docu- 
ments to be introduced in evidence. 

NOTE: Authority Cited: Sections 208(a) and 249, Health and Safety Code. Refer- 
ence: Sections 249 and 252, Health and Safety Code. 

History 
1. New section filed 12-31-90; operafive 1-30-91 (Register 91, No. 8). 

§ 42713. Conduct of CCS Fair Hearing. 

(a) Testimony shall be taken only on oath or affirmation. 

(b) The proceedings at the CCS Fair Hearing shall be electronically re- 
corded. 

(c) The Fair Hearing need not be conducted according to the technical 
rules of evidence and those related to witnesses. Any relevant evidence 
shall be admitted. Hearsay evidence shall not be sufficient in itself to sup- 
port a finding unless it would be admissible over objection in civil ac- 
tions. 

(d) The Hearing Officer may question any party or witness and may 
admit any relevant and material evidence. 

(e) The Hearing Officer shall control the taking of evidence in a man- 
ner best suited for learning the facts and safeguarding the rights of the 
parties. Prior to taking evidence, the Hearing Officer shall set forth the 
order in which evidence will be received. 

(f) The applicant or client shall present his or her findings and evidence 
at the hearing. The applicant or client has the responsibility of demon- 
strating that the appeal findings were not correctly made. Once the appli- 
cant or client has presented his or her case, the responsibility shifts to the 
Department to demonstrate that the Department's position regarding dis- 
puted issues is correct. 

(g) The hearing shall be conducted in the English language. If a party 
to the hearing is not proficient in the English language and requests lan- 
guage assistance, the Hearing Officer shall require the Department to 
provide an interpreter. 

NOTE: Authority cited: Secfions 208(a) and 249, Health and Safety Code; and Sec- 
tion 11181, Government Code. Reference: Sections 249 and 252, Health and Safe- 
ty Code. 

History 
1. New secdon filed 12-31-90; operative 1-30-91 (Register 91, No. 8). 

§42714. Office Notice. 

(a) The Hearing Officer shall take official notice of those matters 
which must be judicially noticed by a court under section 45 1 of the Evi- 
dence Code. The Hearing Officer may take official notice of those mat- 
ters set forth in section 452 of the Evidence Code. 
NOTE: Authority cited: Secfions 208(a) and 249, Health and Safety Code. Refer- 
ence: Sections 249 and 252, Health and Safety Code; and Sections 45 1 and 452, 
Evidence Code. 

History 

1. New section filed 12-31-90; operafive 1-30-91 (Register 91, No. 8). 
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2. Change without regulatory effect filed 1-24-91 pursuant to section 100. title 1, 
California Code of Regulations: operative 1-30-91 (Register 91, No. 8). 

§42715. Continued Hearings. 

A Hearing Officer may continue a CCS Fair Hearing to another time 
or place upon his or her initiative. Oral notice of the time and place of the 
continued CCS Fair Hearing shall be given to each party present at the 
CCS Fair Hearing. Such oral notice shall be confirmed in writing by the 
Hearing Officer subsequent to the CCS Fair Hearing and prior to the con- 
tinued hearing. 

NOTI-;. Authority cited: Section 208(a) and 249, Health and Safety Code. Refer- 
ence: Sections 249 and 252, Health and Safety Code. 

History 

1. New section filed 12-31-90; operative 1-30-91 (Register 91, No. 8). 

2. Change without regulatory effect filed 1-24-91 pursuant to section 100, title 1, 
California Code of Regulations: operative 1-30-91 (Register 91, No. 8). 

§42716. Evidence. 

(a) Notwithstanding any other provision of these regulations, and un- 
less otherwise ordered by the assigned Hearing Officer, the parties shall 
exchange copies of all documents and other items to be offered into evi- 
dence at the hearing other than those for impeachment or rebuttal. Each 
proposed exhibit shall be premarked for identification. 

(b) Prior to the commencement of the CCS Fair Hearing, any party 
proposing to object to the receipt in evidence of any proposed exhibit 
shall advi.se the opposing party of such objection. The parties shall confer 
with respect to any objections in advance of the CCS Fair Hearing and 
attempt to resolve the objections. Failure to comply with the require- 
ments of (a) above shall constitute a ground for objection to the introduc- 
tion of undisclosed documents and other items into evidence other than 
for impeachment or rebuttal. 

(c) In all cases, the Hearing Officer, in order to obtain additional evi- 
dence necessary for the proper determination of the case may: 

( 1 ) continue the CCS Fair Hearing and hold the record open for either 
party to produce additional evidence; 

(2) close the hearing and hold the record open in order to permit the 
introduction of additional documentary evidence. Any material sub- 
mitted after the close of the CCS Fair Hearing shall be made available to 
both parties and each party shall have the opportunity for rebuttal; 

(3) order a further CCS Fair Hearing if the nature of the additional evi- 
dence or the refutation thereof makes a further hearing necessary. 
NOTl-:: Authority cited: Section 208(a) and 249. Health and Safety Code. Refer- 
ence: Sections 249 and 252, Health and Safety Code. 

History 

1. New section filed 12-31-90; operative 1-30-91 (Register 91. No. 8). 

2. Change without regulatory effect filed 1-24-91 pursuant to section 100, title 1, 
California Code of Regulations; operative 1-30-91 (Register 91, No. 8). 

§ 42717. Representation at a CCS Fair Hearing. 

(a) A Hearing Officer may refuse to allow any person to represent a 
party in any hearing when the person: 

(1) engages in unethical, disruptive or contemptuous conduct; or 

(2) intentionally fails to comply with the proper instructions or orders 
of the Hearing Officer or with the provisions of this article. 

(b) This section shall not be construed to limit the right of a party or 
its representative to make evidentiary and procedural objections and state 
the reasons therefor. 

NOTE; Authority cited: Section 208(a) and 249, Health and Safety Code. Refer- 
ence: Secdons 249 and 252, Health and Safety Code. 

History 

1. New section filed 12-31-90; operative 1-30-91 (Register 91, No. 8). 

2. Change without regulatory effect filed 1-24-91 pursuant to section 1 00, title 1 , 
California Code of Regulatioiis; operative 1-30-91 (Register 91, No. 8). 

§ 42718. Oral Argument and Briefs. 

(a) The Hearing Officer shall grant oral argument and may grant writ- 
ten argument at the request of any party made prior to the close of the CCS 



Fair Hearing. The parties shall be advised as to the tiine and manner with- 
in which written argument is to be filed. 

(b) The Hearing Officer may require any party to submit written mem- 
orandum pertaining to any or all issues raised in the CCS Fair Hearing. 

Note: Authority cited: Sections 208(a) and 249. Health and Safety Code. Refer- 
ence: Sections 249 and 252, Health and Safety Code. 

History 
1. New secUon filed 12-31-90; operative 1-30-91 (Register 91, No. 8). 

§ 42719. Disqualification of Hearing Officer. 

(a) A Hearing Officer shall voluntarily withdraw from any proceed- 
ings in which he/she: 

(1) cannot conduct a fair or impartial hearing; or 

(2) has prior knowledge of or involvement with either party, or may 
benefit personally from the outcome of a hearing. 

(b) A party may request the disqualifications of a Hearing Officer by 
filing a notarized statement with the Department stating in detail the 
grounds upon which it is claimed that a fair and impartial hearing cannot 
be given or that the Hearing Officer has an interest in the proceeding. The 
Department, through the Chief Hearing Officer or Chief Counsel of the 
hearing entity, shall: 

(1) InvesUgate the allegations and advise the complaining party in 
writing of the decision granting or denying the request to disqualify the 
Hearing Officer. A copy of the decision shall be mailed to the other par- 
ties; or 

(2) Provide for reassignment of the case to another Hearing Officer 
without invesfigaUon. 

Note. Authority cited: Sections 208(a) and 249. Health and Safety Code. Refer- 
ence: Sections 249 and 252, Health and Safety Code. 

History 

1. New section filed 12-31-90; operative 1-30-91 (Register 91, No. 8). 

2. Change without regulatory effect filed 1-24-91 pursuant to section 100, title 1, 
California Code of Regulations; operative 1-30-91 (Register 91, No. 8). 

§ 42720. Decision. 

(a) the Hearing Officer shall take the matter being appealed under sub- 
mission at the conclusion of the hearing. A proposed decision, that may 
be adopted as the decision of the Director, shall be submitted to the Direc- 
tor. 

(b) The Director shall take one of the following actions: 

( 1 ) adopt the proposed decision in its entirety; or 

(2) reject the proposed decision and decide the matter himself or her- 
self based upon the record including the transcript; or 

(3) order a further hearing to take addifional evidence. If the case is so 
assigned, the Hearing Officer shall prepare a proposed decision as pro- 
vided in subsection (a), upon the additional evidence and the record of 
the prior hearing. 

(c) Tlie decision shall state the basis for the decision and the evidence 
relied upon, and shall be final upon adoption by the Director. 

(d) the Director shall issue a decision within 90 days of a request for 
a CCS Fair Hearing, when the request is made as specified in secfion 
42705, subsecdons (a) through (c), except in those cases where the claim- 
ant waives the 90-day requirement, the claimant withdraws or abandons 
the request for hearing, the Hearing Officer or Director requires addition- 
al information to make a decision and such information is not made avail- 
able to meet the 90-day period, a continuance is granted or the Director 
orders a further hearing. If the claimant conditionally withdraws the hear- 
ing request, the 90-day period shall begin on the date the request for hear- 
ing is reinstated by the Hearing Officer. If the claimant waives the 90-day 
requirement or required information is not available to meet the 90-day 
requirement, a decision will be made by the Director within 45 days of 
the close of the record of the hearing. 

Note: Authority cited: Sections 208(a) and 249, Health and Safety Code. Refer- 
ence: Sections 249, 252 and 262. Health and Safety Code. 

History 
1. New section filed 12-31-90; operative 1-30-91 (Register 91, No. 8). 
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2. Change without regulatory effect filed 1-24-91 pursuant to section 100, title 1, 
California Code of Regulations; operative 1-30-91 (Register 91, No. 8). 



Chapter 14. Other CCS Programs 



Article 1 



Immunization Adverse Reaction 
Fund 



§ 42800. Fund Administration. 

The Immunization Adverse Reaction Fund shall be administered by 
the State Department of HeaUh Services. California Children Services. 
AH services shall be rendered in accordance with California Children 
Services rules and regulations except that: 

(a) There shall be no financial screening and no liability for repayment 
by the parents or estate of the person for expenses reimbursed by the Im- 
munization Adverse Reaction Fund. 

(b) Age limit shall be under 18 years. 

(c) Care services shall include medical, institutional, supportive and 
rehabilitative care. 

(d) Medical eligibility shall be limited to State required immunizations 
resulting in severe adverse reactions. 

(e) Severe adverse reactions are those requiring extensive medical and 
related care. 

(f) "Extensive medical care" means care requiring inpatient hospital- 
ization in a general acute care hospital for three or more consecutive days. 



(g) Termination of benefits under this article shall occur when no fur- 
ther active medical, institutional, supportive or rehabilitative care is re- 
quired. 

(h) Decisions regarding eligibility for benefits under this article shall 
be made by the Chief of California Children Services after obtaining ap- 
propriate consultation. 

NOTK; Authority cited: Sections 208 and 429.35. Health and Safety Code. Refer- 
ence: Section 429.35, Health and Safety Code. 

History 

1. Change without regulatory effect pursuant to Section 100. Title 1, California 
Code of Regulations adding new section filed 3-9-90 (Register 90. No. 13 ). For 
prior history, see Title 1 7, Fart I. Subchapter 3. Sections 2890-2923. not consec- 
utive. 



§42801. Use of Fund. 

(a) The fund shall be used to pay the California Children Services ex- 
penditures, not to exceed twenty-five thousand dollars ($25,000) per 
person. 

(b) Payments by the Fund to California Children Servides shall be 

made upon the presentation of an itemized claim by California Children 

Services. 

NOTE; Authority cited: Sections 208 and 429.35, Health and Safety Code. Refer- 
ence: Section 429.35, Health and Safety Code. 

History 

1. Change without regulatory effect pursuant to Section 100, Title 1, California 
Code of Regulations adding new section filed 3-9-90 (Register 90, No. 13). For 
prior history, see Title 17, Part I, Subchapter 3, Sections 2890-2923, not consec- 
utive. 
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Title 22 Department of Rehabilitation 



Division 2.1. Department of Rehabilitation 42) 



3. Repealer of Chapter 1 (Subchapter 1, Articles 1-7, Sections 47000-47071 , not 
consecutive) filed 10-12-77; effective thirtieth day thereafter (Register 77, No. 



Chapter 1 . Programs for the Blind' 



"See Article 12, Subchapter 5, Chapter 3 of Title 9. 



NOTH: Authority cited: Section 19006, Welfare and Institutions Code. Reference: r» it ■ i i-» i_ i_-i" 

Sections 19625 to 19633, Welfare and Institutions Code and Section 3(5) of Ran- Chapter 2. VOCatlOnal Rehabilitation 

dolph-Sheppard Vending Act as amended (P.L. 732, 74th Congress as amended PmriKamc* 
by Section 4 of P.L. 565, 83rd Congress), and in accordance with Federal regula- r rOyraiTlS 
tions and Calif. State Plan for Vocational Rehabilitation adopted pursuant to Chap- 
ter IV, Title 45, CFR. NOTE: Authority cited: section 19006, Welfare and Institutions Code. Reference: 

History Section 19700 er seq.. Welfare and Institutions Code. 

1. Chapter 1.1 (Sections 7000-7071) of Title 5. editorially renumbered HISTORY 

47000-47071 of Title 22 (Register 66, No. 9). For prior history, see Register 60, 1. Division 2.1 (Section 48000) editorially transfeired to Title 9, Chapter 3 (Sec- 
No. 1 2. tion 7350) (Register 78, No. 42). For history of former Section 48000, see Regis- 

2. Repealer of Subchapter 1 (^^7000-47071) and new Subchapter 1 ters 70, Nos. 29, 26 and 12; and 69. No. 26. 

mAimo-Aiom, 47020-47023. 47030-47034, 47036-47041, 47050-47055, 

47060-47065, 47070. 47071) filed 3-24-72; designated effective 7-1-72 

(Register 72. No. 13). ^ *See Subchapter 11, Chapter 3 of Title 9. 
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